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WELLMANN      . 

Plaintiff, 

PETERSEN 

Defendant, 


Appellant  ; 


AND 


Respondent. 


ON   APPEAL  FROM  THE  SUPREME   COURT  OF 

QUEENSLAND. 

Patau — Subject -matter — Invention — Application  of  old  cdntritxiTicea  to  a  neio  use — 
Ccmbiuation  —  Infringement  —  Specijicaiion  —  Anticipation  —  Injunction  — 
Damoffes — Coats — Patents  Act  (Queen^and)  48  Vict.  No.  13. 

A  combination  of  two  or  more  known  mechanical  appliances,  the  result  of 
which  is  to  effect  a  new  purpose,  or  to  effect  an  o'ld  purpose  with  greater 
efficiency  oreconom}',  may  be  the  subject-matter  of  a  patent  if  it  involves  some 
rabstantial  exercise  of  the  inventive  faculty. 

The  appellant  claimed  an  injunction  and  damages  against  the  respondent 
for  an  infringement  of  two  patents.  The  first  was  granted  in  1899  for  **an 
improved  cane- truck  dray,"  and  the  second  in  1900  for  **  improvements  in  cane- 
track  drays."  The  object  of  both  inventions  was  to  facilitate  the  carriage 
and  loading  of  cane  in  cane-fields.  They  consisted  of  appliances  for  enabling 
trucks  fitted  with  flanged  wheels  suitable  for  running  on  rails  to  be  carried  on 
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H.  G.  OF  A.\       '^rays  6  tied  with  rails  to]and  from  tram  lines  laid  in  the  cane-fields.    Somewhat 

1904L^*>  *,  •      similar  contrivances  had  been  previously  used  in  Queensland  for  the  purpose 

,  '  I'  of  conveying  vehicles  fitted  with  flanged  wheels  from  one  place  to  another  on 

•yVifciiMANN  mj  ordinary  vehicle  fitted  for  running  on  made  roads.     The  object  of  the 

'Petkbsen.  appellant's  invention  was  to  enable  such  vehicles  to  be  taken  economically  and 

efficiently  to  any  place  where  an  ordinary  wheeled  vehicle  could  be  taken. 

HMy  that  the  appellants'  second  invention  being  an  adaptation  of  well- 
known  mechanical  contrivances  to  a  new  use,  or  to  an  old  use  with  greater 
efficiency  or  economy,  and  requiring  some  substantial  exercise  of  the  inventive 
faculty,  was  a  proper  subject-matter  of  a  patent. 

ffeldy  further,  as  regards  the  defence  of  anticipation,  that  the  novelty  in  the 
mode  of  the  combination,  resulting  as  it  did  in  increased  efficiency  and 
economy,  was  sufficient  to  entitle  the  patent  to  protection  against  infringe- 
ment. 

Decision  of  Supreme  Court  of  Queensland,  (1904,  Q.S.R.,  203),  reversed,  and 
judgment  of  Power  J.  (1904,  Q.S.R.,  194),  restored. 

On  13th  Febiniary,  1899,  the  appellant  obtained  a  grant  of  patent 
rights,  No.  4799,  in  the  State  of  Queensland  for  an  invention  called 
"  an  improved  cane-truck  dray."  The  complete  specification 
set  forth  that  "  the  invention  related  to  a  special  make  of  dray, 
consisting  of  a  frame  of  iron  and  wood  iand  cranked  axle,  the 
front  and  back  ends  being  constructed  of  iron  and  conforming  to 
the  same  shape  as  the  axle,  and  the  sides  of  hardwood. 

"  Mounted  upon  the  frame  longitudinally  are  two  lengths  of 
tram  rails  set  to  the  same  guage  as  the  tram  line  on  the  cane- 
field  ;  the  whole  is  mounted  upon  wheels  about  ten  feet  apart, 
allowing  a  clear  space  of  about  16  inches  between  the  underside 
of  the  frame-work  and  the  ground. 

"  Shafts  are  provided,  and  to  the  cross-bar  at  the  heel  of  the 
shafts  a  windlass  is  fixed  with  chain  and  hook  for  hauling  up  on 
to  the  dray  tlie  cane-truck  and  lowering  the  same  when  loaded. 
On  the  inner  side  of  the  wheels  each  side  of  dray  is  a  platform 
with  a  few  steps  leading  therefrom  to  provide  easy  access  thereto. 
The  object  of  the  invention  is  to  convey  the  empty  truck  from 
terminus  of  tram  line  on  the  field  to  the  locality  of  the  cut  cane, 
and  when  loaded  to  convey  same  back  again."  The  specification 
continued : — "  My  invention  obviates  the  necessity  of  loading 
the  cane  into  ordinary  carts  or  drays,  unloading  from  same,  and 
re-loading  into  tram  trucks,  the  present  practice  on  many  cane- 
fields. 
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"  In  using  my  invention,  at  about  10  or  12  feet  from  terminus   S-  C-  ®^  ^• 
of  the  tram  line  I  trench  the  ground  a  little  more  than  the  full 
width  of  the  dray  to  be  about  10  inches  deep  with  a  slight  incline   willmann 
from  the  tram  line  into  which  I  place  a  log  of  wood  against  which    p^-r^^^jj,, 

the  wheels  of  the  dray  strike  and  arrest  it  at  any  convenient        

position.  I  then  fill  in  the  space  between  the  dray  and  the  tram 
line  by  placing  two  lengths  of  rail  on  the  end  of  the  dray  and  on 
to  the  ground,  thus  completing  the  connection  with  the  rails  on 
the  dray  and  the  tram  line.  The  empty  truck  is  then  hauled  up 
on  to  the  dray  by  means  of  the  windlass  conveyed  thereby  for 
loading  to  any  part  of  the  cane-field,  and  when  loaded  returned 
to  tram  line  on  to  which  the  loaded  truck  is  lowered  by  the  wind- 
lass   ....     I  declare  that  what  I  claim  is  : — 

•  The  combination  and  arrangement  of  parts  forming  my  im- 
proved cane-truck  dray  substantially  as  herein  described  and 
illusti-ated  by  drawings." 

On  26th  April,  1900,  the  appellant  obtained  another  grant  of 
patent  rights.  No.  5289,  for  an  invention  somewhat  similar  in 
construction  and  manner  of  working  to  patent  No.  4799.  In  his 
complete  specification  the  appellant  described  the  nature  and  work- 
ing of  his  second  invention  as  follows : — 

'*  My  invention  relates  to  improvements  in  cane-truck  drays, 
and  forms  modifications  of  my  improved  cane-truck  dray  for 
which  I  have  obtained  letters  patent  No.  4799  dated  13/2/1899, 
and  consists  of  either  a  two-wheeled  or  four-wheeled  dray,  the 
frame-work  in  the  two-wheeled  dray  being  constructed  of  either 
wood  or  iron,  upon  which  are  bolted  or  otherwise  fixed  two  tram 
rails,  and  in  the  four-wheeled  dray  tram  rails  serve  as  part  of  the 
frame-work,  the  whole  mounted  upon  suitable  wheels  and  axles 
.  ,  .  Both  the  two  and  four-wheeled  drays  are  provided  with 
windlass  for  hauling  up  or  lowering  the  cane-trucks  as  described 
in  my  former  specification  hereinbefore  referred  to,  and  are  both 
used  for  the  same  purpose  and  in  a  similar  manner  excepting  that 
in  nsing  this  invention  either  as  a  two  or  a  four-wheeled  dray  a 
level  crossing  is  made  at  any  convenient  place  alohg  the  line  of 
tram  rails  which  I  term  a  loading  or  transferring  station,  the 
gronnd  is  cut  awSy  to  a  depth  of  about  13  inches  on  each  side  of 
the  tram  line,  the  under  side  of  frame  of  truck  dray  being  about 
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H.  C.  OF  A.  two  inches  clear  of  the  tram  rails,  a  pair  of  special  points  is  placed 

1904 

^^*  one  end  on  truck  dray  and  the  other  end  on  top  of  tram  rails  thus 
WiLLMANN  forming  a  connection  between  the  rails  on  truck  and  those  of  the 
Petersen  tram  line,  and  allowing  of  the  loading  or  unloading  of  cane  trucks 
to  or  from  dray  and  rails. 

"  Having  now  particularly  described  and  ascertained  the  nature 
of  my  said  invention  and  in  what  manner  the  same  is  to  be  per- 
formed, I  declare  that  what  I  claim  is  : — 

"1.  In  improvements  in  cane- truck  drays  a  rectangular  frame 
mounted  upon  a  pair  of  wheels  in  combination  with  two  lengths 
of  tram  rails  secured  to  the  frame  and  a  pair  of  shafts  mounted 
upon  iron  stanchions  above  the  level  of  the  frame  as  herein 
described  and  illustrated  by  drawiugs." 

"  2.  In  improvements  in  cane- truck  drays  a  frame  consisting  of 
two  lengths  of  tram  rails  mounted  upon  and  securely  fixed  thereto, 
a  pair  of  axles  and  wheels,  the  rails  being  turned  up  in  front  and 
connected  by  a  cross  or  buffer  beam  as  herein  described  and 
illustrated  by  drawings." 

On  15th  January,  1904,  an  action  was  commenced  by  the 
plaintiff  against  the  defendant  to  recover  damages  for  the  infringe- 
ment of  plaintiff's  patents  No.  4799  for  "  an  improved  cane-truck 
dray,"  and  No.  5289  for  "  improvements  in  cane-truck  drays,"  and 
for  an  injunction  to  restrain  the  defendant  from  infringing  the 
said  patents. 

The  particulars  of  breaches  delivered  with  the  statement  of  claim 
were  as  follows  : — 

1.  The  defendant  has  at  divers  times  since  the  1st  October, 
1903,  and  prior  to  the  issuing  of  the  writ  herein,  used  a  cane-truck 
dray  manufactured  according  to  or  in  a  manner  only  colourably 
differing  from  the  inventions  comprised  in  the  letters  patent  held 
by  the  plaintiff* respectively  dated  the  13th  February,  1899,and  the 
26th  April,  1900,  and  respectively  numbered  4799  and  5289.  In 
particular  the  defendant  has  used  the  said  dray  continuously  from 
the  1st  October,  1903,  up  to  the  issuing  of  the  writ  herein  at  his 
farm,  situated  at  the  Six-mile,  Homebush,  near  Mackay,  in  the 
State  of  Queensland. 

2.  The  breaches  complained  of  are  infringements  of  the  claim- 
ing clauses  of  the  said  letters  patent. 
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The  respondent  denied  the  alleged  infringement,  and  further  H.  C.  of  A. 

pleaded  that  the  invention  was  not  new  ;  that  the  plaintiff  was  not  ^_' 

the  first  and  true  inventor ;  that  the  invention  was  not  useful ;  Willmann 

and  that  the  invention  was  not  one  for  which  letters  patent  could  Petersen. 

by  law  be  granted.  

The  particulars  of  objection  were : — 

1.  The  alleged  invention  was  not  new. 

2.  Before  the  date  of  the  said  letters  patent,  about  the  year 
1888,  the  alleged  invention  was  used  by  one  Thomas  Dymond,  at 
Eton,  near  Mackay,  in  connection  with  the  Colonial  Sugar 
Refining  Company's  tram  line  at  that  place. 

3.  Before  the  date  of  the  said  letters  patent  in  the  year  1884 
one  Joseph  D.  Russell  at  Brisbane  made  a  sketch  of  the  alleged 
invention,  which  he  showed  to  one  Babbidge,  who  used  the  said 
alleged  invention  in  the  form  of  a  wagon  to  convey  tram  cars  to 
the  tram  line  in  Brisbane.  The  said  Babbidge  shortly  afterwards 
osed  the  said  alleged  invention  to  convey  trucks  to  the  railway 
line  in  Brisbane. 

4.  Before  the  date  of  the  said  letters  patent  the  said  alleged 
invention  was  commonly  used  in  Queensland  in  the  form  of  rail- 
vray  turning  tables  at  Brisbane  and  other  railway  stations  in 
Queensland. 

5.  The  said  alleged  invention  was  not  of  any  public  utility* 
the  only  four-wheeled  wagon  built  in  accordance  with  the  said 
letters  patent  having  broken  down,  and  the  two- wheeled  dray 
built  in  accordance  therewith  having  proved  clumsy  and  unwieldy. 

6.  The  alleged  invention  was  not  one  for  which  letters  patent 
coald  by  law  be  granted  as  it  showed  no  improvement  over 
similar  drays  or  wagons  in  general  use  at  the  time  of  the  grant- 
ing of  the  said  letters  patent,  and  was  therefore  to  the  hurt  of 
trade  and  generally  inconvenient. 

The  action  was  tried  before  Power  J.,  in  April,  1904,  and 
resulted  in  judgment  being  entered  for  the  plaintiff  for  £4  damages, 
and  an  injunction  to  restrain  the  defendant  from  further  infringe- 
ment (1).  The  defendant  appealed  from  the  whole  of  this  judgment 
to  the  Full  Court  of  Queensland.    The  Full  Court  ordered  that  the 

(1)  (1904)  Q.S.R.,  194. 
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H.  C.  OF  A.  judgment  be  set  aside,  and  that  judgment  be  entered   for   the 

^_*       defendant  (1). 
WiLLMANN       On   8th  August,  1904,  the  plaintiff  obtained  special  leave  to 
Petersen.    ^^PP^^'l  ^  ^^e  High  Court  from  the  judgment  of  the  Supreme 

Court  of  Queensland,  and  the  appeal  was  made  on  the  grounds : — 

1.  That  the  judgment  of  the  Full  Court  was  against  the  evidence. 

2.  That  the  said  judgment  was  contrary  to  law. 

3.  That  upon  the  evidence  the  appellant  was  entitled  to 
judgment. 

Stumni  (with  him  E.  A,  Douglas),  for  the  appellant.  The 
object  of  the  plaintiff's  invention  was  to  cheapen  the  process  of 
harvesting  cane.  Previous  methods  involved  the  carting  of  the 
cane  from  the  cane-fields  to  the  tram  line,  unloading  from  the 
carts,  and  reloading  on  to  the  trucks.  The  plaintiff's  invention, 
by  carrying  trucks  on  a  dray  into  the  cane-fields,  obviated  the 
necessity  of  a  double  loading.  The  first  claim  now  relied  on  is 
for  the  dray,  the  rails,  and  the  windlass,  and,  if  such  a  combina- 
tion had  ever  been  used  before,  it  had  never  been  used  in  working 
the  cane-fields.  On  the  question  of  ingenuity,  the  simplicity  of 
the  structure  was  urged  as  an  objection.  This  would  deprive  the 
plaintiff  of  what  is  the  strongest  part  of  his  invention,  i.e.,  the 
idea.  The  mechanism  is  simple ;  but  that  makes  the  process  more 
economical,  which  forms  a  further  reason  for  a  grant  of  a  patent. 
Any  combination  is  the  subject-matter  of  a  patent  if  the  result  be 
a  new,  or  a  better,  or  a  cheaper  article :  Crane  v.  PHce  (2) ; 
Boxdton  and  Watt  v.  Bull  (3). 

"  *  Patent '  means  letters  patent  for  an  invention.  *  Invention  ' 
means  any  manner  of  new  manufacture  the  subject  of  letters 
patent  and  grant  of  privilege  within  sec.  6  of  the  Statute  of 

Monopolies,  &c and  includes  an  alleged  invention  " 

(48  Vict.,  No.  13,  sec.  3  (1)  ).  Where  a  person  selects  one  of  a 
class  of  well-known  mechanical  contrivances  and  applies  it  to  a 
purpose  with  the  result  of  producing  a  new  article,  or  an  old 
article  in  a  more  economical  and  expeditious  way,  he  can  claim  it 
as  the  subject-matter  of  a  patent,  even  though  he  could  not  have 
claimed  the  machine  per  ae :  Adamant  Stone  and  Paving  Go. 

(1)  (1904)  Q.S.R.,  203.  (2)  1  Web.  Pat.  Cas.,  393,  at  p.  409. 

^  '  ^  (3)  2  Bl.  H.   463,  at  p.  497.  *^ 
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Ltd.  V.  Liverpool  Corporation  (1).     A  test  of  whether  there  has  H-  C.  of  A. 

been  sufficient  exercise   of  the   inventive  faculty  is  to    inquire       ^ '^ 

whether  the  patentee  has,  for  the  first  time,  produced  a  ma*chine   Willmann 
adapted  for  the  particular  purpose.     It  does  not  matter  that  the    p^^^^^j^ 

difference  between  that  and  any  machine  in  prior  use  be  slight :       

Lyon  V.  Goddard  (2). 

[O'Connor  J. — Is  it  open  to  us  to  treat  this  finding  as  one  of 
kw?] 

This  Court  can  pronounce  the  judgment  which  ought  to  have 
been  given  in  the  Court  below,  whether  the  appeal  is  on  a 
question  of  law  or  fact:  Rickman  v.  Thierry  (3). 

[Griffith  C.J. — An  appeal  Court  ought  not  lightly  to  disturb  a 
decision  on  a  question  of  fact  where  the  inference  has  been  drawn 
from  oral  evidence  ;  secvs,  if  from  written  evidence.] 

Frequently,  it  is  the  idea  itself  which  is  the  subject  of  the 
patent :  Fawcett  v.  Homan  (4) ;  Otto  v.  Linford  (5). 

[Grifftth  C.J. — ^In  Otto  v.  Linford  (5)  the  invention  consisted 
in  the  application  and  use  of  an  inflammable  gas  mixed  with  a 
proper  proportion  of  atmospheric  air,  and  ignited  inside  the 
cylinder  of  an  engine  by  electricity.  It  was  not  the  effect  itself 
which  was  patented,  but  the  mechanical  means  of  applying  it.] 

A  new  combination  of  old  ideals  so  as  to  produce  a  useful  com- 
merdal  article  is  good  subject-matter:  Heiney  Solhy  &  Co.  v. 
Coiiinco  Incandeacent  Light  Go,  (6) ;  Cannington  v.  Nuttall  (7). 

[Griffith  C.J. — Is  there  any  authority  which  lays  down  the 
role  that  the  application  of  an  old  invention  to  a  new  use  is  the 
sabject-matter  of  a  patent?] 

Brooks  V.  Lamplugh  (8)  is  an  authority  for  that  proposition. 
CanningtoTi  v.  NvitaU  (7)  was  a  case  of  the  combination  of  old 
ideas. 

[Griffith  C.J. — What  was  wanted  in  this  case  was  a  contriv- 
ance that  would  make  provision  for  two  requirements,  viz. — trucks 
ninning  on  rails  which  are  the  only  possible  economical  means  of 

(1)  14  R.P.C.,  11,  at  p.  21.  at  p.  410. 

(2)  10  R.P.C..   334.   at  p.   343;  oq  (5)  46  L.T.N.S..  35. 
•Hwd,  11  R.P.C.,  .354.  (6)  21  R.P.C.,  202. 

(3)  14  R,P.C..  105.  *  (7)  L.R.,  5  B.L.,  205. 

(41  13   R.P.Cm    398,   per    LincUey,  (8)  15  R.P.C.,  33,  per  SmUh,  L.J., 

U.,  at  p.  405  ;  and  per  JUgby,  L.J.,         at  p.  48. 
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H.  C.  OF  A.  access  to  the  cane-fields  with  a  vehicle  drawn  by  horses  that  can 

1904 

go  when  no  rails  are  laid.     Portable  rails  would  not  be  practicable 
WiixMANN   on  the  whole  field.     The  discovery  how  to  carry  such  an  idea  into 

Petekskn.    ^ff^ct  ^^^7  entitle  it  to  a  patent.] 
The  plaintiff"  claims  the  economical  idea  coupled  with  a  com- 
bination of  old  inventions. 

[O'Connor  J. — This  was  more  than  transporting  trucks.  It 
was  transporting  them  in  such  a  way  as  to  facilitate  loading  and 
subsequent  carriage.  The  Sugar  Company's  object  was  to  get  the 
trucks  across  a  tram  line.  The  object  here  is  to  apply  that 
principle  in  agricultural  pursuits.] 

The  tendency  of  the  Courts  is  to  sustain  combination  patents 
where  they  are  obviously  for  the  public  benefit :  Taylor  cfc  Scott 
V.  Anndnd  and  the  Northern  &c,  Co,  Ltd,  (1) ;  Vickera  v.  Siddell 
(2).  The  Supreme  Court  drew  too  fine  a  distinction  between  the 
merit  to  be  given  an  idea  and  a  mechanical  contrivance.  Though 
a  principle  is  not  patentable,  still,  when  once  applied,  it  can  be 
patented :  Gannington  v.  Nuttall  (3).  An  invention  consisting 
of  a  combination  of  contrivances  previously  in  use  for  the  purpose 
of  producing  some  known  article  is  a  good  subject-matter  if  it 
produces  it  in  a  cheaper  or  more  expeditious  manner,  or  of  a  better 
or  more  useful  kind  :  Murray  v.  Clayton  (4).  A  combination  of 
well-known  mechanical  contrivances  to  produce  a  diflferent  result  is 
subject-matter  for  a  patent :  Pirrie  v.  York  Street  Flax  Spinning 
Co.  (5).  A  patent  for  a  new  use  of  a  known  contrivance  is  good, 
and  can  be  supported  if  the  new  use  involves  practical  difficulties 
which  the  patentee  has  been  the  first  to  see  and  overcome  by  some 
ingenuity  of  his  own :  Gadd  v.  Mayor  of  Manchester  (6) ;  even 
though  the  new  use  resembles  closely  the  old  :  Hay  ward  v.  Ham- 
ilton (7) ;  Thompson  v.  American  Braided  Wire  Co,  (8).  All 
the  component  parts  of  plaintiflTs  invention  were  well  known 
before,  but  the  application  of  the  combination  to  this  purpose  has 
proved  of  great  public  utility.     It  has  been  held  that  the  applica- 

(1)  18  R.P.C.,  63,  at  p.  62.  (5)  11  R.P.C.,  429. 

(2)  15  App.  Cas.,  496,  per  JSTerscheU,  (6)  9  R.P.C.,  516. 

L.J.,  at  p.  601.  (7)  Griff.  P.C.  116, ^r  Brett,  L.J., 

(3)  L.R.,  5H.L.,  205,  per  HcUherley,        at  p.  120. 

L.J.,  at  pp.  215-216.  («)  6  R.P.C.,  518,    per     Herachell, 

(4)  L.K.,    7  Ch.,  570,  per  James,         L.J.,  atp.  627. 
L.J.,atp.  584. 
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tion  of  a  well-known  general  principle  to  a  particular  purpose  to  H.  C.  of  A. 

which  it  has  not  been  applied  before  is  patentable  if  the  manu- 

fftctare  is  new,  desirable  and  of  public  utility  :  Dangerfield  v.    willmann 

^^^^  (1)-                                                                                                                    Petemen. 
A  well-known  appliance  may  be  used  to  produce  a  new  result       

altogether,  but  applied  to  something  so  totally  different  that  there 

is  an  obvious  invention  in  it :   Bamlett  v.  Picksley  (2).     Here 

there  has  been  such  a  connection  of  two  principles  as  to  form  a 

new  process.     As  to  the  utility  of  the  invention,  this  cannot  be 

seriously  doubted. 

[Griffith    C.J. — An  invention   which  saves  sixpence    or    a 

shilling  a  ton  on  cane  is  undoubtedly  useful.] 

Feez  (with  him  Hart),  for  the  rcvspondent.  The  respondent  is 
entitled  to  judgment  on  four  grounds : — (1)  No  subject-matter  in 
the  patent ;  (2)  want  of  novelty ;  (3)  want  of  utility  in  the  thing 
patented ;  (4)  no  infringement — i.e.,  if  the  plaintiff  is  confined  to 
what  he  claims,  the  defendant's  invention  is  not  an  infringement 
of  his.  In  his  second  patent  the  plaintiff  claims  for  "  improvements 
in  cane-truck  drays."  He  is  confined  to  the  claim  in  this  patent 
a  description  of  which  is  given  in  the  specification. 

[O'Connor  J. — Must  not  this  be  read  as  a  modification  of  the 
other  patent  ?] 

Xo.  The  infringement  claimed  is  an  infringement  of  the  second 
patent  If  an  alleged  infringement  consists  in  taking  part  of  a 
combination,  it  is  necessary  that  the  specification  should  have 
claimed  the  part  so  taken  as  new:  Proctor  v.  Bennia  (3). 
Whatever  is  not  claimed  in  the  specification  is  disclaimed.  The 
<Mily  claim  was  for  infringement  of  the  second  patent.  If  the 
second  patent  had  been  taken  out  by  another  person  it  would  have 
been  bad  as  not  disclosing  anything  new. 

[Qrifftth  C.J. — ^That  would  be  an  infringement  of  the  first.] 

All  the  plaintiff  claimed  in  the  second  invention  was  the  idea  of 
*  trolly  with  rails  on  it. 

[GRiFFrra  C.J. — The  second  may  be  described  as  a  portable 
section  of  a  tramway.] 

(1)  1SL.T.N.S.,  142.  (2)  Griff.  P.C.  40. 

(3)  36  Ch.  D.,  740. 
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a.  C.  OF  A.        What  the  plaintiff'  claims,  and  what  was  known  at  the  time, 

must  be  considered.     It  was  known  (1)  that  drays  were  used  with 

WiLLMANN    TSbils  on  them  for  carrying  trucks,  and  (2)  that  trucks  could  be 

PBTER3EK.    ^^o^^^^  0^  drays  in  the  manner  adopted  by  the  plaintiff*.     The 

only  portion  of  the  plaintiff^s  first  invention  not  previously  known 

was  the  windlass,  but  a  substitute  was  used  in  the  form  of  a  block 
and  tackle.  It  was  known  that  a  certain  form  of  vehicle  was  in 
existence  for  conveying  trucks  from  one  place  to  another. 

[O'Connor  J. — The  purpose  was  different.  In  the  case  of  the 
Sugar  Company  the  purpose  served  was  that  of  a  turn-table.  In 
this  case  the  trucks  could  be  carried  about  the  field  and  used  in 
any  part  of  it. 

Griffith  C.J. — Take  the  case  of  dredges.  They  have  never 
been  used  in  agriculture.  Suppose  they  could  be  taken  on  to  the 
field  and  used,  would  not  that  be  the  subject-matter  of  a  patent  ?] 

Yes,  if  it  were  a  new  use  which  necessitated  ingenuity.  In  all 
essential  particulars  the  Homebush  article  and  this  are  identical. 
Babbidge's  trolly  is  also  identical.  The  plaintiff^s  invention  was 
for  a  purpose  analogous  to  those ;  it  is  not  necessary  to  show  it 
was  identical. 

Griffith  C.J. — The  patent  was  not  for  carting  cane  about  in 
a  dray,  but  for  a  portable  section  of  a  tram  way — a  portable 
section  suitable  for  use  in  soft  and  hilly  country.] 

The  defendant  contends  that  there  was  no  invention,  but  if 
there  was,  there  waa  no  novelty.  If  the  other  inventions 
(Babbidge's  and  Homebush)  are  not  patentable,  then  neither  is 
this  one. 

[Griffith  C.J. — Babbidge  had  a  truck  built  on  four  flanged 
wheels.  To  get  it  to  the  railway  line  he  had  to  rest  it  on  a  lorry 
or  on  rails.  He  had  to  deliver  it  complete  on  the  rails  with  the 
flange.] 

Once  it  had  been  found  economical  to  save  a  loading,  it  would 
not  require  any  ingenuity  to  conceive  this  design.  This  is  an 
application  of  a  known  article  to  an  analogous  purpose  without 
any  ingenuity,  and  therefore  is  not  patentable  :  Morgan  v.  Wind- 
over  (1).     To  sustain  a  patent  there  must  be  a  substantial  exercise 

(1)  7  R.P.C.,  139. 
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of  the  inventive  faculty :  WiUiama  v.  Nye  (1) ;  Gadd  v.  Man-  H.  C.  of  A. 

chegfer  Corporation  (2).      A  slight   difference  in  the  mode  of       '^ 

application  is  not  suflScient  to  entitle  to  patent,  nor  will  it  be   willma!^n 
sufficient  to  take  a  well-known  mechanical  cont^i^'ance  and  apply    p^^g^^j-j^, 

it  to  a  subject  to  which  it  has  not  been  hitherto  applied  :  Har-       

wood  V.  ffaV.  Railway  Co.  (3).  Here  all  the  elements  of  the 
plaintifTs  machine  were  known,  and  Babbidge's  and  the  Sugar 
Company's  contrivances  had  been  used  previously  for  a  very  similar 
purpose :  Vickera  v.  Siddell  (4).  A  combination  patent  will  not 
be  granted  unless  the  result  is  a  machine  which  will  perform 
novel  functions  which  the  parts  could  not  perform  separately : 
AlUn  V.  Gates  avd  Green  (5).  As  far  as  combination  patents  are 
concerned  the  question  is,  was  a  new  machine  invented  ?  The 
plaintiff's  invention  comprised  a  dray,  a  windlass  and  rails.  Every 
portion  of  that  was  known  before.  Letters  patent  cannot  be 
obtained  for  a  machine  which,  when  once  the  idea  has  been  con- 
ceived, could  be  manufactured  by  any  skilled  workman  :  Morgan 
V.  Windover  (6). 

[Griffith  C.J. — How  do  you  apply  that  to  this  case  ?  That 
was  a  case  of  analogy,  this  of  combination.  In  some  cases  analogy 
is  the  test.  In  this  case  analogy  only  comes  in  on  the  question 
of  prior  user. 

O'Connor  J. — You  cannot  have  an  analogous  use  because  you 
have  never  had  a  combination  before.] 

A  mere  combination  does  not  make  a  new  machine,  and  is  not 
entitled  to  a  patent  in  the  same  sense  that  the  new  machine  is  : 
Kay  V.  MarshaU  (7);  Slazenger  v.  FeUham  (8).  In  combination 
patents  there  must  be  sufficient  invention  to  constitute  subject- 
matter  :  Williams  v.  Nye  (9).  A  patent  will  not  be  granted  for 
a  well-known  mechanical  contrivance  applied  merely  in  a  manner 
aiuil<^U8  to  that  in  which  it  has  been  notoriously  used  :  Blakey 
V.  Lathavi  (10).  A  mere  alteration  in  an  existing  machine  which 
results  in  an  improvement,  but  which  is  only  the  application  of 

(1)  7  R.P.C.,  e2.  (6)  7  R.P.C..  139. 

(2)  87  L.T..  569.  (7)    5  Ring.  (N.C.),  492. 

(3)  n  H.L.C.,  654.  (8)  0  R.P.C,  234. 

(4)  J5  Apjp.  Cum.,  496.  (9)  7  R.P.C.,   62,  per  Cotton,   L.J., 

(5)  15  R.P.C.,  298.  at  p.  66. 

(10)  6  R.P.C.,  184.  at  p.  187. 
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H.  C.  OF  A.  known  methods  to  an  analogous  purpose,  is  not  a  good  subject- 

^^^*        matter:  Longhottom  v.  Shaw  (1).     Utility  alone  in  an  invention 

WiLLMANN   does  not   entitle   it   to  patent:    Ralstmx   v.   Smith    (2),      The 

PiETKRSEN.    plfl'ii^tiff's   discovery   was  only   an  economical  idea  which  was 

carried  out  in  an  economical  way  by  other  people  before.     New 

user  alone  without  invention  is  not  sufficient  for  grant  of  letters 
patent :  Tickelpenny  v.  Amiy  and  Navy  Co-operative  Society 
Ltd.  (3) ;  Rickman  v.  Thierry  (4).  Here  there  was  no  difficulty 
to  overcome  and  no  ingenuity. 

[O'Connor  J. — In  Hinks  v.  Safety  Lightivg  Co,  (5),  the  only 
diiFerence  was  between  a  flat  wick  and  a  round  one.  The  Court 
will  not  be  astute  to  refuse  a  patent  where  the  invention  gives 
great  convenience  to  the  public.] 

It  all  gets  back  to  the  question  whether  or  not  there  has  been 
any  invention. 

[O'Connor  J. — In  considering  that  question  it  is  useful  to  see 
how  far  the  article  is  for  the  convenience  of  the  public,  and  of 
simple  and  cheap  mechanism.]  • 

The  contrivance  was  merely  the  result  of  the  employment  of 
well-known  inventions.  The  Judge  found  there  was  no  ingenuity 
in  the  article  itself,  but  only  in  the  method  of  carting  the  cane 
about. 

Griffith  C.J. — Is  not  the  use  of  flanged  wheels  in  agriculture 
a  new  purpose  ?] 

A  more  skilled  application  of  well-understood  tools  and  well- 
understood  processes  is  not  a  patentable  invention :  Dredge  v. 
PameU  (6).  In  this  case  it  is  the  adaptation  of  the  same  known 
tools  to  the  same  purpose. 

[O'Connor  J. — You  say  the  purpose  is  to  carry  trucks  from 
one  point  to  another.  They  say  the  purpose  is  to  carry  trucks  on 
drays  in  a  cane-field  between  the  place  of  cutting  and  the  line.] 

On  the  question  of  novelty.  It  is  alleged  that  the  plaintifTs 
invention  was  anticipated  by  the  Colonial  Sugar  Company  and  one 
Babbidge.     A  good  test  as  to  the  patentability  of  this  article 

(1)  8  R.  P.  C,   333,  per  HerscKdl,  (4)  U  R.P.O.,  105,p€r  Z^at'ey,  L.J., 
L.J.,  at  p.  336.  at  p.  121. 

(2)  11  H.r^.C.,  223.  (5)  4  Ch.  D.,  607. 

(3)  5R.P.C.,405,  per  Keketoich.J.,  (6)  16  R. P.O.,  p.  626,  per  Halsbury, 
at  p.  408.  L.J.,  at  p.  628. 
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would  be  to  see  whether,  if  the  Colonial  Sugar  Company  had   H«  C.  of  A. 

used  their  vehicle  after  the  patent  had  been  taken  out,  it  would 

have  been  an  infringement :  Proctor  v.  Bennis  (1).  Willmann 

[Griffith  C.J.— Would  that  apply  to  Babbidge's  too  ?]  PktJrsen. 

Yes;   the  mechanical  equivalents  are  just  the  same,  and  the       

purpose  is  analogous.  The  principle  of  Harwood  v.  G.N,  Railway 
Co.  (2)  that  it  is  not  sufficient,  in  order  to  obtain  a  grant  of 
patent  rights,  to  take  a  well-known  mechanical  contrivance  and 
apply  it  to  a  subject  to  which  it  hitherto  had  not  been  applied,  is 
upheld  in  the  following  cases :  Loah  v.  Hague  (3)  ;  Lane-Fox  v. 
Kensington  Electric  Lighting  Co,  (4) ;  Cropper  v.  Smith  (5) ; 
Taiham  v.  Dania  (6);  and  Bamlett  v.  Picksley  (7). 

[Grifffih  C.J. — It  always  comes  back  to  the  question  whether 
or  not  there  has  been  ingenuity.] 

The  application  of  a  known  article  to  a  purpose  analogous  to 
those  to  which  it  had  before  been  applied  is  not  good  subject- 
matter  :  Horton  v.  Mahon  (8) ;  Brook  v.  Aston  (9). 

[Grifftth  C.J. — In  the  case  of  Brook  v.  Aaton  (9),  as  there 
was  no  ingenuity  in  the  adaptation,  there  could  be  no  question  of 
novelty.  The  faculty  of  invention  is  not  brought  into  play  in 
adapting  an  old  invention  to  an  analogous  purpose.  Assuming 
there  was  subject-matter  and  invention,  there  must  be  no  antici- 
pation.   That  would  be  a  complete  answer  if  established.] 

The  alleged  invention  here  was  anticipated  by  the  Colonial 
Sugar  Co.  and  Babbidge.  Nothing  can  be  claimed  outside  the 
sTpecification :  Bush  v.  Fox  (10);  Jordan  v.  Moore  (11).  If  a 
skilled  worknaan  had  his  attention  drawn  to  the  invention  he 
could  have  made  it.  So  if  a  workman  at  Homebush,  knowing 
the  requirements  of  the  cane-fields,  could  have  done  it,  it  is  not  a 
patentable  invention. 

St\imm  in  reply.  A  patent  is  valid  where  the  specification 
claims  a  combination  of  things  or  instruments  which  form  an 

'I)  36 Ch.  D..  740.  per  Cotton,  L.J.,  (6)  Griff.  P.C,  21.3. 

«p.  754,  pfr  Botcen,  L.  J.,  at  p.  763.  (7)  Griff.  P.C,  40. 

i^in  H.LC.,654.  (8)  12  C.B.    (N.S.),   437;    31  L.J., 

'3)  I  W.P.C.,  200  ;  8  L.J.,  Ex.,  251.         C.P.,  255. 

'<)  (1892)  3  Ch.,  424,  per  Lindley,  (9)  8  E.  &  B.,  478. 

»-J.np.  428.  (10)  5  H.L.C.,  707. 

'•»)  1  R.P.C.,  81.  (11)  L.R.  1  C.P..  624. 
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H.  C.  OF  A.  apparatus,  even  though  each  one  by  itself  may  be  old  and   well- 
known;    Lyon  V.  Goddard  (1).     The  second  specification  must 
WiLLMANN   ^  read  with  the  first.     The  plaintiff"8  first  idea  was  to  save  double 
Pktkrsen     handling,  and  his  second  was  to  take  the  trucks  about  the  fields. 

No  one  else  had  thought  of  that.     The  second  part  may  be  the 

easier  of  the  two.  The  idea  may  be  very  difficult  and  the 
mechanical  part  of  the  work  very  simple.  Then  comes  the  ques- 
tion— had  he  to  modify  any  existing  one  at  the  time.  Babbidge's 
could  not  be  used  for  this  purpose.  Something  had  to  be  added 
— simply  to  save  labour.  Instead  of  a  block  and  tackle  the 
plaintiff'  used  a  windlass. 

[Barton  J. — The  difficulty  of  applying  those  arguments  is  that 
you  have  not  claimed  any  modifications — either  the  windlass  or 
the  construction  of  the  dray.] 

The  claim  is  for  everything  mentioned  in  the  first  specification, 
and  also  the  second.  The  plaintiflT  could  not  claim  the  windlass 
a  second  time.  In  Hujgs  v.  Goodwin  (2),  a  patent  for  pumping 
water  was  patented  for  another  and  additional  purpose. 

[Griffith  C.J. — I  think  that  is  a  patent  for  a  new  product, 
and  not  for  the  process.  That  must  be  the  reason  of  it,  otherwise 
the  decision  is  quite  inconsistent  with  the  other  cases.] 

In  Fletcher  v  Glasgow  Gas  Comviissioners  (3),  it  was  held  that 
similar  mechanism,  but  for  a  diflferent  purpose  to  that  for  which 
patent  was  granted,  did  not  amount  to  an  infringement. 

[O'Connor  J. — Assuming  the  first  specification  is  good  for 
everything  comprised  within  it,  has  there  been  an  infringement 
of  that  ?] 

Yes ;  there  is  only  a  colourable  alteration  of  it.  They  have  the 
rail  and  the  windlass.     They  display  ingenuity  in  themselves. 

[Griffith  C.J.,  referred  to  Consolidated  Car  Heating  Co,  v. 
Came  (4).] 

A  specification  ought  to  be  regarded  in  the  same  manner  as  any 
other  document  which  has  to  be  interpreted  by  the  Court.  It 
must  be  looked  at  as  a  whole,  and  a  strained  and  unnatural  inter- 
pretation  must  be   avoided :  Electric   Construction  Co.  Ltd,  v. 

(1)  10  R.P.C.,  .334,  at  p.  343 ;  on  appeal,  11  R.P.C.,  334. 
(2)  El.  B.  &  E.,  529 ;  27  L.J.,  Q.B.,        (3)  4  R.P.C,  386. 
421.  (4)  (1903)  A.C.,  509. 
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Imperial  Trarmuay  Co.  (1).    In  Williams  v.  Nye  (2)  it  would  H- C-  ^^  ^ 
appear  that  a  person  had  combined  two  separate  inventions  in  one.        ^_^^_]^ 

[GRiFFrTH  C.J. — That  comes  back  to  the  question :    What  is  an    Willmann 
invention  ?]  Pkpemrn. 

So  far  the  Court  has  been  contented  with  declaring  what  is  not 
an  invention  :  Elias  v.  Groveseiid  Tinplate  Co,  (3).  A  combina- 
tion may  be  a  good  subject-matter  of  a  patent  though  every  part 
be  old :  Duckett  v.    Whitefiead  (4) ;  Edison-Bell  Phonograph  Co. 

V.  Smith  and  Youung  (5). 

Car.  adv,  vult. 


The  judgment  of  Griffith  C.J.,  and  Barton  J.,  was  delivered     ^^gSf' 
by  Griffith  C.J. : — 

This  is  an  appeal  from  a  judgment  of  the  Supreme  Court  of 
Queensland,  reversing  a  judgment  of  Fower,  J.  in  favour  of  the 
plaintiff,  and  directing  judgment  to  be  entered  for  the  defendant. 
The  action  was  brought  for  an  injunction  to  restrain  the  infringe- 
ment of  two  patents,  Nos.  4799  and  5289,  granted  in  1899  and 
1900,  for  inventions  respectively  described  as  "  an  improved  cane- 
truck  dray"  and  "improvements  in  cane-truck  drays,"  and  for 
damages. 

The  object  of  both  inventions  was  to  facilitate  the  carriage  of 
sugar  cjine  from  the  field  to  the  mill.     Cane,  as  we  all  know,  is 
grown  in  large  fields,  from  which  it  is  conveyed  to  mills  where 
the  juice  is  extracted.     The  weight  of  the  cane  is  considerable, 
and  the  handling  of  it  for  the  purpose  of  loading  the  trucks  on 
which  it  Ls  carried  involves  a  large  expense  for  labour,  one  of  the 
principal  causes  of  expense  being  the  necessity  for  transporting 
the  heavy  cane  over  the  soft  and  often  uneven  surface  of  the 
fields  without  the  advantage  of  formed  roads.     In  order  to  mini- 
mise this  difficulty,  it  has  long  been  a  common  practice  to  lay 
down  main  tram  roads  in  various  directions  through  the  fields, 
and  to  nae,  in  addition,  portable  tram  lines,  which  can  be  moved 
from  place  to  place,  as  feeders  to  the  main  lines.     But  it  was  still 
necessary  to  convey  the  greater  part  of  the  cane  for  a  consider- 


(1>  16  R.P.C.,  631,  at  p.  638. 

K'l\  7  R,P.C.,  62. 

(3)  7  R.P.C.,  455,  at  p.  463. 


(4)  12  R.P.C.,  376,  per  Enhtr,  L.J., 
at  p.  378. 

(5)  11  R.P.C.,  3S9. 
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H.  0.  OF  A.  able  distance  before  reaching  the  nearest  place  to  which  trucks 
*        fitted  for  running  on  rails  could  be  brought  to  receive  it.     This 

WiLLMANN  was  sometimcs  done  by  hand,  and  sometimes  by  means  of  a  dray, 
in  which  case  a  second  handling  was  necessary  for  loading  the  cane 
into  the  trucks.  The  plaintiff  claims  that  he  conceived  the  idea 
of  combining  the  advantages  of  an  ordinary  vehicle,  with  tired 
wheels  capable  of  being  taken  over  uneven  surfaces  away  from 
formed  roads,  with  the  advantage  of  a  vehicle  with  flanged  wheels 
designed  for  running  on  rails. 

The  complete  specification  for  patent  No.  4799  sets  forth  that 
the   invention  relates  to  "  a  special  make  of  dray  consisting  of 
a  frame  of  iron  and  wood  and  cranked  axle,  the  front  and  back 
ends  being  constructed  of  iron  and  conforming  to  the  same  shape 
as  the  axle,  and  the  sides  of  hardwood.     Mounted  upon  the  frame 
longitudinally  are  two  lengths  of  tram  rail  set  to  the  same  guage 
as  the  tram  lines  on  the  cane  field :  tlie  whole  is  mounted  upon 
wheels  about  10  feet  apart,  allowing  a  clear  space  of  about  sixteen 
inches  between  the  underside  of  the  frame- work  and  the  ground. 
Shafts  are  provided,  and  to  the  cross-bar  at  the  heel  of  the  shafts 
a  windlass  is  fixed,  w^ith  chains  and  hook  for  hauling  up  on  to  the 
dray  the  cane-truck,  and  lowering  same  when  loaded.     On  the 
inner  side  of  the  wheels  each  side  of  dray  is  a  platform  with  a 
few  steps  leading  therefrom  to  provide  easy  access  thereto."    The 
object  of  the  invention  is  stated  to  be  "  for  carrying  the  empty 
trucks  from  terminus  of  tram  lines  in  the  field  to  the  locality  of 
the  cut  cane,  and  when  loaded,  for  conveying  the  same  back  again." 
The  specification  then  goes  on  to  describe  in  detail  the  construction 
and  mode  of  lise  of  the  appliance,  and  claims  "  The  combination 
and  arrangement  of  parts  forming  my  improved  cane-truck  dray 
substantially   as  herein  described  and  illustrated  by  drawings." 
The  actual  vehicle  may  be  described  as  a  low  dray  with  wheels 
about  10  feet  apart,  upon  which  were  to  be  fitted  tram  rails  at  the 
same  guage  as  that  used  on  the  tram  lines  in  the  cane-fields.     The 
cane-truck  was  to  be  hauled  up  by  a  windlass  on  to  the  rails  in 
the  dray,  which  was  then  drawn  by  horses  to  the  field,  where 
the  cane  was  loaded  directly  into  the  trucks.     The  dray  was 
then  to  be  drawn  back  to  the  tram  line  upon  which  the  loaded 
truck  was  to  be  let  down  by  means  of  moveable  rails. 
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The  complete  specification  of  patent  No.  5289  sets  forth  that  ^-  C  of  A. 
the  invention  relates  to  "  improvements  in  cane-truck  drays,  and       .^^ 
farms  modifications  of  my  improved  cane-truck  dray,  for  which    Willmann 
I  have  obtained  letters  patent  No.  4799  dated  13/2/99,  and  con-    Petersen. 
msks  of  either  a  two  wheeled  or  four  wheeled  dray,  the  frame       

•^  .  Griffith  C.  J. 

work  in  the  two  wheeled  dray  being  constructed  of  either  wood 
or  iron,  upon  which  are  bolted  or  otherwise  fixed  two  tram  rails, 
and  in  the  four  wheeled  dray  tram  rails  serve  as  part  of  the 
frame  work,  the  whole  mounted  upon  suitable  wheels  and  axles." 
Then  follow  detailed  explanations  of  the  mode  of  construction  and 
use,  and  the  claim,  so* far  as  material,  is  for  *'  improvements  in 
eane-tnick  drays  a  rectangular  frame  mounted  upon  a  pair  of 
wheels  in  combination  with  two  lengths  of  tram  rails  secured  to 
the  frame  and  a  pair  of  shafts  mounted  upon  iron  stanchions 
above  the  level  of  the  frame  as  herein  described  and  illustrated 
by  diawiDgs." 

The  defendant  denied  the  alleged  infringement.  He  also 
denied  that  the  alleged  inventions  were  the  subject  matter  for  a 
patent,  or  that  they  were  new  or  useful.  At  the  trial  before 
Power  J.,  that  learned  Judge  found  all  the  issues  in  favour  of  the 
plaintiff,  and  gave  judgment  for  an  injunction  with  respect  to 
both  patents,  with  £4  damages.  He  adopted  the  language  of 
LindUy  L.J.,  in  Oadd  v.  Mayor  of  Momchesier  (1): — "A  patent 
for  the  mere  new  use  of  a  known  contrivance,  without  any  addi- 
tional ingenuity  in  overcoming  fresh  difiSculties,  is  bad,  and  cannot 
be  supported.  If  the  new  use  involves  no  ingenuity,  but  is  in 
manner  and  purpose  analogous  to  the  old  use  although  not  quite 

the  same,  there   is  no  invention On   the  other 

hand,  a  patent  for  the  new  use  of  a  known  contrivance  is  good 
and  can  be  supported  if  the  new  use  involves  practical  difficulties 
which  the  patentee  has  been  the  first  to  see  and  overcome  by 
some  ingenuity  of  his  own;"  and  applied  them  as  afibrding  a 
test  to  determine  whether  the  plaintiff's  invention  was  new. 
Exidence  had  been  adduced  on  the  issue  of  anticipation,  which 
showed  that  in  two  instances  in  Queensland,  before  the  date  of 
the  patents,  vehicles  fitted  with  flanged  wheels  had  been  carried 
along  roe^s  upon  other  vehicles  on  which  rails  had  been  tempor- 

(1)9R.P.C;,  516,  at  p.  524. 
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H.  C.  OF  A.   arily  fixed  for  their  accommodation.     The  learned  Judge  thought 

^ ^       that  the  plaintiff  had  applied  a  known  contrivance  to  a  new  use 

WiLLMANN   which  was  distinctly  out  of  the  track  of  any  former  use,  and  had 
PbtiTrsen     obviated  certain  di£Sculties  in  the  carriage  of  heavy  loads  of 

sugar-cane  over  rough  country  in  such  a  serviceable  manner  as 

to  display  inventive  ingenuity.  The  learned  judges  who  sat  in 
the  Full  Court  thought  that  the  alleged  inventions  were  not  the 
subject  matter  of  patent.  The  Chief  Justice  thought  that  the 
plaintiff  had  not  discovered  anything  more  than  that,  by  using 
known  appliances  in  a  manner  completely  analogous  to  the  ways 
in  which  they  had  been  previously  used,  •  an  economy  could  be 
effected,  and  that  the  new  use  of  the  appliance  did  not  involve 
any  ingenuity  in  overcoming  fresh  practical  difficulties,  since 
that  use  would  be  obvious  to  any  person  who  entertained  the 
idea  that  it  would  be  cheaper  than  the  old  method.  Beal  J., 
thought  that  the  learned  Judge  of  first  instance  was  of  opinion 
that  the  mere  application  of  a  known  contrivance  to  a  purpose 
other  than  that  to  which  it  had  before  been  applied  entitled  the 
plaintiff  to  succeed;  and  he  proceeded  to  show  (and  we  quite 
agree  with  him)  that  such  an  opinion  is  erroneous.  We  are  not 
at  all  sure,  however,  that  this  was  the  ground  of  the  decision  of 
Power  J.  Real  J.,  had  some  difficulty  in  distinguishing  the 
case  from  the  recent  case  of  Heine,  Solby  &  Co,  v.  The  Coninco 
Incandescent  Light  Co.  (1)  decided  by  Fa^t^well  J.,  which  was  a 
case  of  an  adaptation  of  an  old  idea  to  a  new  purpose,  but  he  re- 
garded that  decision  as  unsatisfactory.  For  our  part  we  see  no 
reason  to  doubt  that  it  was  rightly  decided. 

The  learned  Judges,  in  the  view  which  they  took  of  the  case,  had 
no  occasion  to  distinguish  between  the  first  and  second  patents. 
In  the  view  which  we  take  of  it,  however,  it  is  necessary  to 
examine  both  in  some  detail.  We  will  deal  first  with  patent  No. 
4799.  The  claim  in  this  case  is  expressly  made  for  the  combina- 
tion as  described  in  the  specification,  and  it  is  not  suggested  by 
the  specification  that  there  is  anything  novel  in  the  mere  idea  of 
fitting  to  the  frame  of  an  ordinary  vehicle  rails  upon  which 
another  vehicle  may  rest.  In  considering  whether  the  substance 
of  an  invention  has  been  taken  by  an  alleged  infringer,  the  first 

0)21  K.P.C..202. 
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step  in  the  inquiry  is  to  ascertain  in  what  that  substance  consists.  H.  C.  of  A 
In   CdMolidated  Car  Heating  Go.   v.  Came  (1),  Lord  Davey,       ^^* 
delivering  the  judgment  of  the  Judicial  Committee,  said  (2) : —    Willmahm 
"^  In  determining  the  question  whether  the  substance  of  the  inven-    potkrsbn. 

ticm  is  taken,  it  is  important  to  consider  the  position  of  the  patent       

with  reference  to  the  previous  knowledge  on  the  subject.     For,  if 
the  merit  of  the  invention  consists  in  the  idea  or  principle  which 
is  embodied  in  it,  and  not  merely  in  the  means  by  which  that  idea 
or  principle  is  carried  into  effect,  a  machine  which  is  based  on  the 
same  idea  or  principle  may  still  be  an  infringement,  although  the 
detailed  means  adopted  for  carrying  it  into  effect  may  be  some- 
what different";  and  again,  after  referring  to  the  claim  made 
by  the  inventor  (Sewall)  in  that  case,  who  did  not  claim  that  his 
patent  was  a  pioneer  patent :  "  Giving  Sewall  full  credit  for  having 
solved  a  problem  which  his  predecessors  had  failed  to  solve,  he 
cannot  be  said  to  have  embodied  any  new  idea  or  principle  in  his 
invention.     The  merit  of  it  lies  in  the  new  combination  of  known 
features,  and  the  fact  remains  that  the  use  of  the  rib  was  a  very 
material  element  in  the  commercial  success  of  Sewall's  solution 
of  the  problem.     It  is  not  proved  that  his  coupler  would  have 
achieved  that  success  without  it,  or  that  he  ever  contemplated  the 
omission  of  it  in  operating  his  invention."     The  alleged  infringe- 
ment consisted  in  the  use  of  the  combination  without  the  rib. 

In  the  present  case  it  is  clear  that  the  merit,  if  any,  of  the 
plaintiffs  first  invention  as  claimed  did  not  consist  in  the  idea  or 
principle,  but  merely  in  the  means  by  which  it  was  to  be  carried 
into  efiect. 

In  order,  therefore,  to  prove  an  infringement  it  would  be 
necessary  to  show  that  the  defendant  had  used  a  cart  or  m9.chine 
which,  in  the  words  of  Lord  President  Ivglia  in  Grwynne  v. 
Drysdale  (3),  cited  with  approval  by  Lord  Davey  at  page  517  of 
the  case  last  quoted),"  contains  all  the  essential  and  characteristic 
fbatares  of  the  patented  combination."  The  evidence  in  the 
present  case  failed  to  establish  any  such  fact.  So  far,  therefore, 
•s  the  first  patent  is  concerned  the  plaintift's  case  fails  on  this 

ground,  and  it  is  unnecessary  to  further  consider  the  validity  of 
that  patent 

(1)  (1903)  AC,  509.  (2)  (1903)  A.C.,  p.  619.  (3)  3  R.P.C..  65. 
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H.  C.  OF  A,       Before  considering  the  second  patent  it  will  be  convenient  to 

state  the  principles  of  the  law  by  which  its  validity  must  be 

WiixMANN   ascertained.     A  great  number  of  authorities  were  cited  to  us  in 

PsTEBssK     ^^®  argument,  most  of  which  were  rather  instances  of  the  applica- 

tion  of  accepted  rules  to  the  particular  facts  of  the  case  than 

expositions  of  the  law.  Of  those  which  can  be  regarded  as 
affording  a  statement  of  principles  of  law,  it  is  only  necessary  to 
refer  to  two  or  three.  In  Crane  v.  Price  (1),  a  case  of  a  patent 
for  a  combination,  Tindal  C.  J.,  delivering  the  judgment  of  the 
Court  of  Common  Pleas  (consisting  of  himself  and  Coltman, 
Erakine,  and  Maule  JJ.)  said  (2):  "We  are  of  opinion,  that  if  the 
result  produced  by  such  a  combination  is  either  a  new  article,  or 
a  better  article,  or  a  cheaper  article,  to  the  public,  than  that  pro- 
duced before  by  the  old  method,  such  combination  is  an  invention 
or  a  manufacture  intended  by  the  statute,  and  may  well  become 
the  subject  of  a  patent."  In  Harwood  v.  Great  Noiikem  Railway 
Co,y  (3)  Lord  Wesibury  L.C.,  said,  in  moving  the  judgment  of  the 
House  of  Lords  (4):  "No  sounder  or  more  wholesome  doctrine,  I 
think,  was  ever  established,  than  that  which  wa^  established  by  the 
decisions  which  are  referred  to  in  the  opinions  of  the  four  learned 
Judges  who  concurred  in  the  second  opinion  delivered  to  your 
Lordships,  namely,  that  you  cannot  have  a  patent  for  a  well  known 
mechanical  contrivance  merely  because  it  is  applied  in  a  manner 
or  to  a  purpose  which  is  analogous  to  the  manner  or  to  the  pur- 
pose in  or  to  which  it  has  hitherto  been  notoriously  used/ 
In  Lane- Fox  v.  Kensington  and  Knightsbridge  Electric  Lighting 
Co.  (5),  Lindley  L.J.,  said  (6):  "An  invention  is  not  the  same 
thing  as  a  discovery.  When  Volta  discovered  the  effect  of  an 
electric  current  from  his  battery  on  a  frog  s  leg  he  made  a  great 
discovery,  but  no  patentable  invention.  Again,  a  man  who  dis- 
covers that  a  known  machine  can  produce  effects  which  no  one 
before  him  knew  could  be  produced  by  it,  may  make  a  great  and 
useful  discovery;  but,  if  he  does  no  more,  his  discovery  is  not  a 
patentable  invention.  He  has  added  nothing  but  knowledge  to 
what  previously  existed.     A  patentee  must  do  something  more; 

(1)  4  W.  &.  G.,  580.  (4)  11  H.L.C.,  p.  682. 

(2)  4  M.  &  G.,  pp.  602-3.  (5)  (1892)  3  Ch.,  424. 

(3)  11  H.L.C.,  654.  (6)  (1892)  3  Ch.,  pp.  428-9. 
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he  must  make  some  addition,  not  only  to  knowledge,  but  to  pre-  ^-  ^-  ^'  ^• 

viously  known  inventions,  and  must  so  use  his  knowledge  and  ^^^ 

ingenuity  as  to  produce  either  a  new  and  useful  thing  or  result,  Willmann 

or  a  new  and  useful  method  of  producing  an  old  thing  or  a  result,  pbtebskn. 

**  On  the  one  hand,  the  discovery  that  a  known  thine — such,  for  

Orifflth  0.  J. 

example,  as  a  Plante  battery — can  be  employed  for  a  useful  pur- 


for  which  it  has  never  been  used  before  is  not  alone  a 
patentable  invention ;  but,  on  the  other  hand,  the  discovery  how 
to  use  such  a  thing  for  such  a  purpose  will  be  a  patentable  inven- 
tk>n  if  there  is  novelty  in  the  mode  of  using  it,  as  distinguished 
from  novelty  of  purpose,  or  if  any  new  modification  of  the  thing, 
or  any  new  appliance  is  necessary  for  using  it  for  its  new  purpose, 
and  if  such  mode  of  user,  or  modification,  or  appliance  involves 
any  appreciable  merit." 

These  cases  in  our  opinion  establish  the  following  proposition 
(which  when  enunciated  from  the  bench  during  the  argument, 
was  assented  to  by  counsel  on  both  sides): — A  combination  of 
two  or  more  known  mechanical  appliances  the  result  of  which  is 
to  effect  a  new  purpose,  or  to  effect  an  old  purpose  with  greater 
efficiency  or  economy,  may  be  the  subject-matter  of  a  patent,  if  it 
involves  some  substantial  exercise  of  the  inventive  faculty.  We 
proceed  to  apply  this  test  to  the  plaintiffs  second  patent.  Upon 
a  fair  construction  of  the  specification  as  a  whole,  we  think  the 
invention  claimed  is  a  mechanical  contrivance  for  rendering  a 
section  of  a  tram  line  portable  so  that  it  can  be  connected  with  or 
detached  from  a  corresponding  tram  line  laid  on  the  ground,  on 
whieh  the  trucks  may  be  conveyed  by  steam  or  horse  power  to  the 
mill ;  the  essential  and  characteristic  feature  of  the  contrivance 
being  that  the  tram  rails  are  themselves  a  part  of  the  structure  of 
the  vehicle.  This  is,  in  substance,  a  combination  of  the  ordinary 
mechanical  appliance  of  a  cart  nmning  on  tired  wheels  with  the 
mechanical  appliance  of  flanged  wheels  running  on  rails.  The 
purpose  which,  according  to  the  evidence,  it  effects  is,  perhaps, 
not  a  new  use  or  purpose  in  the  sense  in  which  that  term  is  used 
in  the  cases,  but  merely  the  old  purpose  of  carting  heavy  crops 
from  the  field.  But,  also  according  to  the  evidence,  it  serves  that 
purpoee  with  greater  efiiciency  and  economy  than  any  previously 
known  combination,  effecting,  indeed,  a  saving  of  from  sixpence 
to  one  shilling  a  ton  in  the  cost  of  handling  cane. 
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H.  0.  OF  A.       Then,  was  there  any  substantial  exercise  of  the  inventive  faculty  ? 

^ ^       This  is  a  question  of  fact  on  which  different  minds  may  well  come 

WiLLMAN2(  to  different  conclusions.  The  very  fact  that  no  one  had  before 
Petersen  ^^^ought  of  the  contrivance  leads  a  long  way  towards  an  affirmative 
conclusion.  On  the  whole  we  think  that  there  was.  The  idea  is 
no  doubt  extremely  simple,  and  one  is  apt, as  Lord  HerscIteU  said, 
to  be  led  astray  by  the  extreme  simplicity.  But  it  by  no  means 
follows  that,  because  a  thing  looks  so  simple  when  achieved,  it  was 
a  simple  thing  either  to  conceive  the  idea  or  to  devise  the  mechanical 
means  necessary  for  the  achievement.  We,  therefore,  think  that 
the  second  invention  was  the  proper  subject-matter  of  a  patent. 
This  view  that  the  plaintiffs  second  invention  consisted  in  a  com- 
bination of  old  appliances  to  a  new  use  does  not  seem  to  have  been 
much  pressed  upon  the  Supreme  Court.  Cases  were  indeed  cited 
on  the  subject  of  inventions  consisting  of  combinations  of  old 
appliances,  but  the  argument  seems  to  have  been  mainly  used 
with  regard  to  the  windlass  which  formed  part  of  the  combination 
claimed  under  the  first  patent.  This  was  not  pressed  before  us, 
and  manifestly  nothing  could  be  made  of  the  point. 

We  pass  to  the  question  of  anticipation.  On  this  point  the 
defendant  adduced  evidence  which,  he  contended,  showed  the 
prior  use  in  Queensland  in  two  instances  of  a  contrivance  sub- 
stantially the  same  as  the  plaintiffs  invention.  He  showed  that 
some  years  ago  in  Brisbane,  the  manufacturer  of  a  passenger  car 
for  use  on  a  tram  way,  had  conveyed  it  from  the  factory  through 
the  streets  to  the  tram  way  upon  a  lorry  on  which  two  rails  had 
been  temporarily  fixed  at  the  proper  gauge,  the  car  having  been 
hauled  up  on  to  the  lorry  by  means  of  a  crane.  He  also  showed 
that  some  years  ago,  the  owners  of  a  plantation  near  Mackay, 
which  was  intersected  by  a  public  road,  on  each  side  of  which  they 
had  laid  down  tram  lines,  the  ends  of  which  were  only  separated 
by  the  road,  had  adopted  a  somewhat  similar  device  for  conveying 
their  cane-trucks  across  the  road  from  one  tram  line  to  the  other. 
For  this  purpose  they  constructed  low  embankments  at  the 
extremities  of  the  tram  lines  to  raise  the  trucks  to  a  convenient 
height  above  the  ground.  On  a  frame  fixed  on  tired  wheels, 
they  built  up  a  foundation  for  tram  rails  which  were  laid  upon  it 
at  the  same  height  from  the  ground  as  the  rails  at  the   extremity 


2  C.L.R] 


OP  AUSTRALIA. 


23 


VVlLLMANN 
V. 

Pbtersen. 


Griffith  C.J. 


of  the  two  embankments.  They  then  hauled  the  vehicle  with  the  H-  C.  of  A. 

tracks  upon  it,  to  and  fro,  from  one  terminus  to  the  other,  thus 

making  in  effect  a  moveable  extension  of  the  tram  lines  so  as  to 

make  them  communicate  with  each  other.      The  contrivance  in 

this  instance  seems  to  have  been  substantially  identical   with 

that  of  the  ordinary  turntable  in  use  on  railways  and  tramways, 

the  only  difference  being  that  the  moveable  platform  was  moved 

k>ngitudinally   instead   of   being  turned  on  a  pivot.     In   both 

instances  the  purpose  was  merely  to  convey  vehicles  fitted  with 

flanged  wheels  from  one  place  to  another,  in  an  ordinary  vehicle 

fitted   for  running  on  made  roads.     The  main   purpose  of  the 

plaintiff's  invention,  on  the  other  hand,  is  to  enable  such  vehicles 

'^  to  be  taken  economically  and  eflBciently  to  any  place  where  a 

tired  vehicle  can  be  taken.     Assuming  that  this  is  a  merely 

analogous  purpose  to  that  already  known,  we  think  that  the 

novelty  in  the  mode  of  the  combination,  resulting  in  increased 

efficiency  and  economy,  is  sufficient  to  bring  the  invention  within 

the  rule.     We  think,  therefore,  that  the  defence  of  anticipation 

fails. 

The  question  of  infringement  does  not  seem  to  have  been  sub- 
stantially contested  at  the  trial.     This  is  partly  to  be  accounted 
tor  by  the  fact  that  the  plaintiff's  two  inventions  were  treated 
together,  and  were  assumed  to  cover  all  vehicles  adapted  for 
carrying  cane-trucks  fitted  with  tired  wheels  to  and  from  the 
field     The  alleged  infringement  consisted  in  the  affixing  of  a 
section  of  tram  rails  to  a  vehicle  known  as  a  Yankee  wagon, 
which  consists  of  a  mere  fi-ame-work  or  under-carriage  borne  on 
four  wheels,  and  very  lightly  and  strongly  constructed.      But,  if 
the  view  already  expressed  of  the  true  character  of  the  plaintiffs 
second  invention  is  a  correct  one,  it  is  obvious  that  the  defendant's 
wagon  with  the  rails  so  affixed  was  a  mere  colourable  departure 
from  the  plaintiff's  method  of  making  them  part  of  the  imple- 
ment itself. 

On  the  question  of  utility  as  well  as  on  that  of  infringement 
both  Courts  were  agreed,  and  it  is  not  necessary  to  add  anything 
on  that  point. 

For  these  reasons  we  are  of  opinion  that  the  appeal  should  be 
allowed,  and  the  judgment  of  Power  J.,  restored  so  far  as  it 


Griffith  0.  J. 
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H.  c.  Of  A.  relates  to  patent  No.  5289.     In  the  result  the  plaintiff  is  sub- 

^^^       stantially  suceessfnl,  but    the    judgment  must   be  varied    by 

WiLLMANN   omitting  the  reference  to  patent  No.  4799,  and  by  limiting  the 

Pktkrsicn.    *ward  of  costs  to  the  plaintiff  by  depriving  him  of  costs  so  far  as 

they  were  increased  by  his  claim  in  respect  of  that  patent.     The 

appellant  must  have  his  costs  of  the  appeal  to  the  Full  Court, 

and  of  this  appeal,  but  not  including  the  costs  of  the  motion  for 

special  leave,  which  was  unnecessary. 

O'Connor  J.  I  also  am  of  opinion  that  this  appeal  must  be 
upheld.  Concurring  as  I  do  in  the  judgment  of  my  learned 
brothers,  it  is  unnecessary  for  me  to  do  more  than  deal  with  the 
one  point  in  the  case  which  has  caused  me  any  difficulty,  that  is 
to  say,  whether  the  plaintiff^s  invention  is  such  as  to  legally  justify 
the  issue  of  a  patent.  Having  regard  to  what  is  described  and 
claimed  in  the  plaintiff^s  first  patent,  I  agree  with  the  Chief  Jus- 
tice that  there  is  no  evidence  of  an  infringement  of  that  patent. 
The  matter  substantially  in  controversy  is  the  validity  of  the 
second  patent,  and  it  is  to  that  I  shall  address  myself.  Now, 
what  are  the  essential  features  of  the  invention  as  claimed  in  that 
patent  ?  A  dray  carrying  a  rail  bed,  on  which  is  fixed  a  pair  of 
tram  rails  set  to  the  same  guage  as  the  cane-field  line.  On  these 
rails  rests  a  truck  ready  equipped  for  running  on  the  tram  line. 
The  dray  is  specially  constructed  for  carrying  the  loaded  truck 
over  the  rough  ground  of  a  cane  field,  and  contains  appliances 
fixed  on  itself  for  taking  the  empty  truck  from  the  tram  line  and 
placing  the  loaded  truck  back  on  the  tram  line.  The  whole 
apparatus  is,  as  it  has  been  described, "  an  agricultural  implement " 
intended  to  convey  sugar-cane  loaded  in  the  tram  truck  from  the 
place  of  cutting  in  the  field  to  the  tram  line  without  a  second 
handling.  The  question  for  our  consideration  is,  does  the  inven- 
tion so  claimed  fulfil  all  the  conditions  necessary  for  a  valid  patent. 
The  law  bearing  on  the  case  is  clear  and  well  established.  It 
would  be,  I  think,  difficult  to  state  it  in  fewer  words  than  in  the 
proposition  suggested  by  the  Chief  Justice  during  the  argument 
and  embodied  in  his  judgment,  namely,  "  A  combination  of  two  or 
more  known  mechanical  appliances  the  result  of  which  is  to  effect 
a  new  purpose,  or  an  old  purpose  with  greater  efficiency  or  economy. 
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may  be  the  subject-matter  of  a  patent  if  it  involves  some  substan-  H-  0.  of  a. 
tial  exercise  of  the  inventive  faculty."     Amongst  the  numerous 
decisions  quoted  by  counsel  before  us,  there  are  two  which  better    Willmahn 
than  any  others  illustrate  between  them  every  element  of  this    ^^^^^^ 

proposition.     One  is  the  judgment  of  Lord  Justice  A.  L.  Smithy       

who,  in  delivering  the  judgment  of  the  Court  in  Brooks  v.  Lam- 
plugh  (1),  says  : — *'  It  by  no  means  follows  that  a  patent  is  bad 
because  an  old  well-known  mechanical  contrivance  has  been 
brought  into  use  by  a  patentee.  If  it  were  so,  very  few  patents 
At  the  present  day  could  be  upheld.  We  think  the  law  upon  this 
Bubject  may  be  stated  thus : — Although  there  cannot  be  a  valid 
patent  for  a  well-known  mechanical  contrivance  merely,  when  it 
is  applied  in  a  manner,  or  to  a  purpose,  which  is  not  quite  the 
same,  but  is  analogous  to  the  manner,  or  the  purpose,  in  or  to 
which  it  has  hitherto  been  notoriously  applied  (we  quote  here  the 
words  of  Lord  Weatbury  in  Harwood  v.  The  Great  Northern 
Railway  Co.,  and  the  same  will  be  found  again  repeated  by  the 
House  of  Lords  in  the  case  of  Morgan  v.  Windover  (2) ),  yet  there 
may  be  a  valid  patent,  altliough  well-known  mechanical  contriv- 
ances are  used,  if  they  are  applied  in  a  manner  or  to  a  purpose  to 
which  they  have  not  been  hitherto  applied,  and  which  new  appli- 
e&tion  results  in  a  new  and  useful  article  not  theretofore  attained. 
hx  the  first  case  there  is  no  room  for  invention  ;  that  is,  there  is 
what  is  called  no  subject-matter.  In  the  second  there  is  room  for 
invention,  and  if  the  Court  comes  to  the  conclusion  that  there  has 
been  invention  in  what  has  been  done,  then  there  is  good  subject 
matter,  and  it  is  no  answer  to  say  that,  an  old  well  known 
mechanical  contrivance  has  been  used  in  bringing  about  the 
novel  and  useful  result  attained."  The  further  illustration  of  the 
]ffoposition  is  to  be  found  in  the  following  words  of  the  judgment 
of  Lord  Chief  Justice  TindaU  in  Crane  v.  Price  (3),  another 
portion  of  which  has  been  quoted  by  the  Chief  Justice.  "There 
are  numerous  instances  of  patents  which  have  been  granted 
where  the  invention  consisted  in  no  more  than  in  the  use  of 
tkinga  already  known,  and  acting  with  them  in  a  manner  already 
blown,  and   producing  effects  already .  known,  but.  producing 

11)  15  R.P.C.,  p.  33,  »t  p.  48.  (2)  7  R.P.C.,  p.  131. 

(3)  4  M  A;  O.,  580,  at  p.  603. 
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H.  C.  OF  A.  those  effects  so  as  to  be  more  economically  or  beneficially  enjoyed 

^^^  by  the  public."     The  application  of  this  law  to  the  facts  under 

WiLLMANK  consideration  is  in  some  particulars  quite  clear.     There  is  nothing 

Pbtkrskk.  ^^^  ^^  ^^^  combination  of  the  dray  and  the  rail  bed  carrying  a 

truck  on  rails.     Before  the  date  of  plaintiffs  patent,  it  had  been 

O'Connor  J. 

used  at  Homebush  by  the  Colonial  Sugar  Company,  under  the 
circumstances  stated  by  the  Chief  Justice  for  the  conveying  of 
loaded  cane-trucks  across  a  railway  line — a  distance  of  little  over 
a  chain.     It  had  also  been  used  in  Brisbane  by  one   Babbidge, 
for  the  conveying  of  completed  tram  cars  from  the  place  they 
were  built,  along  a  metal  road  to  the  tram  line  on  which  they 
were  to  run.     But  the  plaintiff  contends  that  the  merit  of  his 
invention  consists  in  the  application  of  this  well  known  combina- 
tion to  a  new  purpose,  or,  if  not  to  a  new  purpose,  then  to  an  old 
purpose  with  the  result  of  greater  efficiency  and  economy.     In  my 
view  he  has  established  both  branches  of  that  contention.     It  is, 
perhaps,  unnecessary  to  decide  upon  the  first  branch  as  he  has 
completely  established  the  second  branch  of  his  contention.     It 
is  clear  on  the  evidence  that  the  plaintiffs  combination  has  re- 
duced the  cost  of  harvesting  the  sugar-cane  by  from  sixpence  to 
one  shilling  a  ton  of  cane.   That,  I  take  it,  is  the  best  possible  proof 
that   his   combination  has  resulted  in   "greater   efficiency   and 
economy"  in  the  process  of  sugar-cane  harvesting.     There  now 
remains  the  test  of  validity  contained  in  the  latter  portion  of  the 
Chief  Justice's  proposition,  and  it  is  the  one  in  respect  of  which 
I  have  found  most  difficulty  in  applying  the  law  to  the  facts  of 
this   case — namely,  did   the  application  of  the  combination  of 
dray,  rail-bed,  rails  and  truck,  in  such  a  way  as  to  obtain  the 
result  of  more  efficient  and   more   economical   cane  harvesting, 
involve  a  substantial  exercise  of  inventive  faculty.     Nothing  is 
more   difficult   than  to  determine,  even  roughly,  the  extent   to 
which  inventive  faculty  has  been  exercised  in  attaining  a  result 
such  as  this.     Frequently,  it  is  the  one  further  step  which  makes 
all  the  difference  between  the  old  cumbrous  method,  and  the  new. 
That  step,  when  taken,  may  appear  simple,  and  even  obvious,  but 
then  we  are  necessarily  judging  after  the  event.     The  difficulties 
surrounding  the  determination  of  such  an  issue,  as  well  as  a  safe 
and  reasonable  guide  in  investigation,  is  to  be  found  in  the  judg- 
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ment  of  Lord  Justice  Fitzgibbon  in  Pvrrie  v.  FwA:  Street  Flax  R-  C.  of  a. 

Spinning  Co.  (1 ),  in  which  he  says : "  Next  in  order  comes  the  serious      ^ ^ 

question  of  the  adequacy  of  the  subject-matter  of  the  patent,  or  in   Willmann 
other  words,  the  question  whether  the  plaintiff  has  displayed  in  his    pj^^^gnggj, 

invention  such  an  amount  of  ingenuity  as  to  render  him  a  meri-       

tofrious  patentee.  If  his  invention  is  novel,  and  is  of  mercantile 
value  and  utility,  that  goes  a  long  way  to  prove  his  ingenuity, 
because  he  has  produced  a  desirable  result  that  nobody  ever 
aUained  before.  I  have  already  referred  to  the  evidence  which  he 
gave  of  study  and  experiment,  and  to  the  evidence  of  others,  who 
prove  that  there  was  a  known  diflBculty  to  be  overcome,  a  known 
advantage  to  be  attained,  and  that  several  who  had  experienced 
the  difficulty  had  been  trying  to  overcome  it  in  different  ways, 
and  had  not  succeeded.  The  mercantile  value  of  the  plaintiff^s 
mvention  is  both  the  proof  and  the  measure  of  the  extent  to  which 
he  advanced  beyond  all  previous  inventors ;  and  the  more  of  them 
who  tried  it,  and  the  farther  he  advanced  upon  their  efforts,  the 
more  clear  is  the  inference  that  he  must  have  possessed  and  exer- 
cised an  amount  of  ingenuity  greater  and  more  meritorious  than 
that  of  his  predecessors.  Upon  such  a  subject,  lawyers  and  judges, 
who  are  not  mechanics,  should  be  slow  to  deny  ingenuity,  or  to 
minimise  the  merit  of  a  mechanical  discovery."  It  seems  to  me 
that  the  method  of  inquiry  used  by  Lord  Justice  Fitzgibbon  in 
that  case  might  well  be  applied  to  this.  We  begin  with  this  fact. 
The  saving  of  double  handling  in  the  harvesting  of  cane  was  a 
result  the  achievement  of  which  was  of  considerable  mercantile 
value,  quite  sufficient,  one  would  suppose,  to  stimulate  the  inventive 
faculties  of  the  mechanical  experts  and  farmers  engaged  in  the 
industry,  and  yet  for  years  the  old  methods  were  followed  involv- 
ing unnecessary  expenditure  until  the  plaintiff*  invented  his  cane- 
tmck  dray.  The  question  naturally  arises,  if  there  was  no  sub- 
stantia] exercise  of  inventive  faculty  involved  in  the  plaintiffs 
combination,  how  is  it  that  no  one  attempted  to  use  the  combina- 
tion before  ?  Again,  the  plaintiff  himself  was  a  skilled  mechanic 
living  and  working  for  some  years  in  a  sugar-growing  district. 
That  he  had  applied  his  mind  to  the  question  of  economical  cane- 
harvesting  is  apparent  from  the  fact  that  he  had  taken  out  a 

(1)  11  R.P.C.,  429,  at  pp.  443-4. 
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H.  C.  OF  A.  patent  for  a  cane-harvesting  dray  which  had  been  commercially 

^^^  successful,  and  also,  for  a  crane  for  loading  cane  in  the  field  into 

WiLLMANN  drays,  and  from  drays  into  railway-trucks.     In  1887,  the  idea 

Pktkrsen.  ^^^^  occurred  to  him  of  taking  the  truck  by  dray  to  the  cane   in 

the  field.     In  1894  or  1895  he  thought  out  in  a  general  way  the 

O'Connor  J.      .  e>  e>  */ 

form  of  dray  that  would  effect  that  object.  But  it  was  not 
until  the  end  of  1898  that  he  devised  the  details  of  the  combina- 
tion embodied  in  his  first  patent,  which  he  took  out  in  the 
following  year.  All  this  is  evidence  of  inquiry  and  investigation 
of  the  difficulties  to  be  solved  in  attaining  the  object  which  the 
plaintiffs  invention  has  achieved,  and  the  fact  that,  with  the 
stimulus  of  a  substantial  pecuniary  advantage  awaiting  the  dis- 
coverer of  a  solution  of  the  difficulties,  the  plaintiflT  himself  did 
not,  in  the  course  of  his  experiments  and  investigations,  solve 
them  earlier,  is,  I  think,  under  the  circumstances  some  evidence 
that  the  solution  was  at  all  events  not  on  the  surfa^ce.  That 
there  were  difficulties  to  be  overcome  in  the  carrying  of  a  loaded 
cane-truck,  resting  only  by  its  wheels  upon  rails  over  and 
through  the  various  inequalities  of  surface  to  be  met  with  in  a 
cane-field  must  be  apparent.  To  combine  strength,  stability, 
lightness,  and  the  proper  height  above  the  ground  in  a  vehicle 
which  would  require  in  the  working  of  it  no  more  labour  or 
horse  power  than  was  economically  possible,  was  the  only  way 
of  overcoming  these  difficulties.  It  may  be  that  no  great  mechani- 
cal skill  or  ingenuity  was  necessarily  involved  in  the  plaintiff's 
combination.  But  it  effected  the  purpose — it  overcame  the 
difficulties.  Experts,  whose  evidence  seems  to  be  trustworthy, 
and  who  were  believed  by  Mr.  Justice  Power  who  heard  their 
evidence,  have  said  that  the  invention  involved  considerable 
ingenuity.  Under  these  circumstances,  I  cannot  avoid  coming 
to  the  conclusion  that  the  plaintiffs  combination  of  known 
appliances  to  attain  a  known  result  in  a  more  efficient  and 
economical  way  than  heretofore  did  involve  a  substantial  exercise 
of  the  inventive  faculty.  Holding  the  opinion,  which  I  have 
already  expressed,  that  the  plaintiffs  patent  fulfils  all  the  other 
conditions  of  validity  laid  down  in  the  proposition  of  law  enun- 
ciated by  the  Chief  Justice,  I  have  came  to  the  conclusion  that 
the  plaintiff's  second  patent  is   one  in  respect  of  which  letters 
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O'Connor  J. 


patent  may  legally  issue.     As  it  is  clear  that  there  has  been  an  H-  ^-  ^^  ^• 
infringement  of  that  patent  by  the  defendant,  I  am  of  opinion       ^^" 
that,  on  the  whole  case,  the  plaintiff  is  entitled  to  the  damages    Willmann 
and  injunction  awarded  him,  that  the  judgment  of  Mr.  Justice    PEXBRSBy. 
Power  should  be,  with  the  exception  mentioned  by  the  Chief 
Justice,  restored,  and  the  appeal  upheld.     As  to  costs,  I  agi'ee 
with  the  judgment  of  the  Chief  Justice. 

Appeal  allowed.  Judgment  of  Full  Court 
reversed.  Judgment  of  Power  J., 
restored  with  costs  of  action  except  so 
far  as  they  were  incurred  by  (he  claim 
in  respect  of  Patent  No.  4799.  Respon- 
dent to  pay  costs  of  appeal  to  the  Full 
Court  and  of  this  appeal. 

Solicitors  for  the  appellant,   Atthow  &  McGregor ,  Brisbane, 

for  H.  B.  Wright,  Mackay. 

Solicitors  for  the  respondent,  Roberts  &  RobertSy  for  Alex.  G. 

Stuart,  Mackay. 

H.  E.  M. 
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DAVIES  AND  JONES 


AND 


THE  STATE  OF  WESTERN  AUSTRALIA 


Plaintiffs  ; 


Defendant. 


C^mmcnwealth  of  Augtraiia  Constitution  Act,  [sec.  117] — Discrimination — **  Besi- 
daU  "—AdministnUitm  Act  (>r.  ^.)]  (1903,  iVo.  13),  sec.  86— "5o7i4 
fide  residentu  of  and  domiciled  in." 

The  Administration  Act  of  Western  Australia  (1903,  No.  13)  sec.  86,  im- 
poMt  a  duty  on  the  final  balance  of  the  real  and  personal  estate  of  the 
dfceaecd  aooordiog  to  fixed  rates,  and  contains  a  proviso  that  in  so  far  as 
beneficial  interests  pass  to  persons  bond  fide  residents  of  and  domiciled  in 
Western  Aostralia,  and  occupying  towards  the  deceased  a  certain  relation- 
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Perth, 
Oct.  13. 
Sydney, 
Dec.  23. 


Griffith,  C.J., 

Barton  and 

O'Connor,  J  J. 


Australia. 


30  HIGH   COURT  [1905. 

H.  C.  or  A.  ship,  duty  shall  be  calculated  so  as  to  charge  only  oue-half  of  the  percentage 

1904.  upon  the  property  so  acquired  by  such  persons.     The  plaintiffs,  executors  of 

''  ■ '  ^  the  will  of  E.W.D.,  late  of  Western  Australia,  paid  succession  duty  at  the 

Davibs  and  yatQ  Qf  nine  per  cent,  under  the  above  section  on  a  sum  of  £8,055,  repreeentiog 

^^  the  value  of  property  passing  under  the  will  to  one  A.E.D.,  who,  at  the 

The  Statk  of         death  of  the  testator  was  a  British  subject,  bond  Jide  resident,  and  domiciled 

^ri^I^f^A  ^^  Queensland,  and  who  occupied  towards  the  deceased  the  required  relation* 

ship.  The  payment  was  made  under  protest,  and  the  plaintiffs  now  sued  to 
recover  half  the  amount  paid,  on  the  ground  that  the  section  of  the  Act 
under  which  it  was  claimed,  worked  a  discrimination  contrary  to  sec.  1 17 
of  the  Constitution. 

Held,  that  the  real  ground  of  the  discrimination  prescribed  by  the  section 
of  the  Adminiatration  Act  was  domicil  and  not  residence,  and  that,  conse* 
quently,  the  enactment  was  not  void  under  sec.  117  of  the  Constitution,  as 
setting  up  a  discrimination  between  the  residents  of  different  States. 

Per  Barton  J. — "  It  is  discrimination  on  the  sole  ground  of  residence  out- 
side the  legislating  State  that  the  Constitution  aims  at  in  sec.  117." 

Demurrer  to  statement  of  claim.  The  plaintiffs  were  the  execu- 
tors of  the  will  of  Edward  William  Davies  of  Fremantle,  Western 
Aastralia,  and  claimed  to  recover  from  the  State  of  Western 
Australia  £362  9s.  lOd.  excess  probate  duty,  paid  by  them  to  the 
probate  officer  under  protest  under  the  following  circumstances : 
— Under  the  will  of  the  testator  his  son  Alfred  Ernest  Davies, 
who  wa,s  alleged  to  be  then  a  bond  fide  resident  of  and  domiciled 
in  Queensland,  took  a  beneficial  interest  of  the  value  of  £8,055  Ts. 
6d.  The  executors  proved  the  will,  but  the  probate  officer  refused 
to  issue  probate  unless  and  until  they  paid  as  estate  duty  £724 
19s.  8d.,  being  9  per  cent,  on  the  value  of  the  interest  which  the 
son  of  the  testator  took.  The  officer  based  the  claim  on  sec.  86 
of  the  Administration  Jet  (W.  A.)  1903,  which  provides  that: — 
"Every  executor  and  administrator  shall  pay  the  Commissioner 
of  Stamps  duty  on  the  final  balance  of  the  real  and  personal 
estate  of  the  deceased,  according  to  the  rules  set  forth  in  the 
second  schedule;  provided  that  in  so  far  as  beneficial  interests 
pass  to  persons  6ond^c?e  residents  of  and  domiciled  in  Western 
Australia,  and  occupying  towards  the  deceased  the  relationship 
set  forth  in  the  Third  Schedule,  duty  shall  be  calculated  so  as  to 
charge  only  one  half  of  the  percentage  on  the  property  acquired 
by  such  person."  The  relationship  of  Alfred  Ernest  Davies,  being 
a  son  of  the  testator,  came  within  the  provisions  of  the  Third 
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Sdiedula    The  plaintiffs  claimed  the  same  concession  that  would   H-  ^-  ®'  -^• 

1904. 

le  made  if  the  beneficiary  were  a  bond  fide  resident  of  and  dom-       ^^^ 
icQed  in  Western  Australia.     The  plaintiff  now  sought  to  recover  Davies  and 
the  excess  of  the  probate  duty  paid  on  the  ground  that  the  pro-         ^ 
vision  in  the  Act  under  which  the  duty  was  exacted,  was  in  viola-  ^^^^^/"^ 
tioDof  sec.  117  of  the  Constitution  inasmuch  as  it  imposes  upon   Australia. 
the  beneficiary  a  discrimination  to  which  he  would  not  be  subject 
if  he  were  a  resident  of  the  State  of  Western  Australia.     The 
defendant  State  demurred  on  the  ground  that  the  statement  of 
claim  disclosed  no  cause  of  action. 

PUkington  (with  him  Barker),  for  the  defendants,  in  support 
of  the  demurrer.  The  demurrer  should  be  upheld  on  two  grounds : 
Hi)  That  it  is  not  a  discrimination  under  the  Constitution  for 
the  State  legislature  to  provide  immunity  for  some  class  of  its 
subjects  from  taxation,  e,g.,  immunity  of  clergymen  ;  and  (2)  that 
if  there  is  anything  in  sec.  86  inconsistent  with  the  Constitution, 
it  is  the  proviso  that  should  be  struck  out.  If  it  is  struck 
out  the  plaintiffs  are  still  bound  to  pay  the  higher  duty. 

Section  117  .of  the  Constitution  precludes  any  State  from 
imposing  on  the  property  which  citizens  of  other  States  may  own, 
or  the  business  which  they  may  carry  on  within  its  limits,  any 
higher  burdens  by  way  of  taxation  than  are  imposed  upon  the 
corresponding  property  or  business  of  its  own  citizens :  Uamson 
Moore's  CommonweaUh  of  Australia^  p.  297  and  illustration  {in 
nciUi), 

[GRiFrrTH  C.J. — The  general  trend  of  that  argument  is  against 
the  defendant.] 

It  would  be  against  the  defendant  in  so  far  as  this  section 
deals  with  residence  and  domicil.  If  "  residence  "  is  used  there 
contrary  to  the  Constitution  it  may  be  struck  out. 

A  resident  does  not  mean  a  mere  casual  visitor,  but  a  person 
domiciled  The  Act  provides  exemption  for  a  very  small  class, 
▼iz.,  persons  domiciled  in  Western  Australia,  and  in  close  re- 
lationship to  the  deceased  ;  and,  therefore,  the  class  is  immune. 

[O'Connor  J. — ^Then  a  resident  of  Western  Australia  not 
domiciled  is  for  the  purposes  of  this  Act  in  exactly  the  same 
position  as  a  person  domiciled  in  Queensland  ?] 
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H.  C.  OF  A.       Yes ;    a  person    domiciled   in  Queensland,    and  resident    in 

Western  Australia  is  not  entitled  to  the  benefit  of  the  proviso. 

Davies  and  Mere  residence  in  a  country  is  not  sufficient  to  show  that  a 

JoNKs       domicil  in  that  country  has  been  chosen  :  Winana  v.  Attorney- 

Thk  Statbop  General  (1). 
Western 
Australia.       If  the  proviso  is  contrary  to  the  Constitution  it  is  void  and 

must  be  struck  out.     The  defendant  is  then  entitled  to  succeed. 

[O'Connor  J. — It  could  not  be  that  a  resident  of  Queensland 

is  in  a  better  position  than  a  resident  of  Western  Australia  in 

respect  of  the  Western  Australian  Succession  duty.] 

The  provisions  of  the  American  Constitution  are  very  different. 
They  provide  expressly  that  when  once  a  State  confers  an 
immunity  on  citizens  of  one  State,  that  immunity  is  conferred 
on  the  citizens  of  all  the  States :  Art  IV.,  sec.  2  and  XIV. 
Amendment  sec.  1.  The  plaintiff  contends  that  the  Western 
Australian  Legislature,  having  conferred  immunity  on  a  class 
of  citizens  in  Western  Australia,  is  also  to  be  taken  to  have 
done  the  same  in  regard  to  citizens  of  other  States.  The 
distinction  between  the  two  is  clear.  By  the  American  Con- 
stitution a  penalty  is  imposed  on  a  State,  viz. :  That  where  a 
privilege  is  conferred  on  citizens  of  one  State,  citizens  of  other 
States  may  come  in  and  obtain  the  benefit.  The  Australian 
Constitution  is  very  different.  The  plaintiff  is  not  entitled  to 
the  benefit  of  the  proviso  because  he  is  not  domiciled  in  Western 
Australia. 

[Griffith  C.J. — Unless  "resident"  in  sec.  117  is  used  in  the 
wider  sense  and  includes  domicil.  Suppose  a  man  is  domiciled 
and  resident  in  Queensland,  is  not  that  sufiicient  under  the 
Constitution  to  give  him  the  same  privileges  as  a  person  resident 
and  domiciled  in  another  State  ?] 

No ;  and  here  the  sec.  requires  domicil  in  Western  Australia 
and  close  relationship  to  deceased.  "  Resident "  in  the  Con- 
stitution could  not  mean  domiciled.  The  word  "  residence  "  is 
often  used  to  denote  a  person's  habitual  physical  presence  in  a 
place  or  country  which  may  or  may  not  be  his  home:  Dicey' 8 
Conflict  of  Laws,  p.  80. 

[O'Connor  J. — Would  not  one  test  be  to  find  out  if,  supposing 

(1)  (1904),  A.C.,  287. 
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the  party  to  be  resident  in  Western  Australia,  he  would  stand  in   H.  C.  of  a. 
the  same  position  as  any  other  resident  of  Western  Australia  who        ^^*' 
is  not  domiciled.     You  must  read  in  after  "  is  applicable  "  the  davies  and 
words  "  under  the  same  conditions."]  Jones 

On  the   wording  of  the  Constitution  everything  contrary  to  The  State  of 

W^  KST  KRN 

the  Constitution  is  pro  tanto  void.  This  section  does  not  impose  Australia. 
a  disability,  it  confers  a  favour  upon  a  certain  class ;  and,  in  so 
far  as  it  confers  a  favour  on  residents  of  Western  Australia,  and 
not  elsewhere,  it  is  void,  and  the  whole  proviso  must  be  struck 
out  Analogous  cases  are  those  in  which  it  has  been  held  that 
covenants  to  pay  higher  rates  of  interest  under  mortgages  where 
the  payments  have  been  unpnnctual  are  in  the  nature  of  penalties, 
and  unenforceabIe,though,  86Cii^,  if  the  covenant  was  for  the  pay- 
ment of  a  lower  rate  of  interest  on  punctual  payment :  Thompson 
V.  Hudson  (1).  But  the  section  in  question  confers  a  benefit  on 
persons  "  resident  and  domiciled  "  in  Western  Australia. 

[Griffith  C.J. — I  think  there  are  American  decisions  that 
when  part  of  a  Statute  is  unconstitutional  the  whole  provision 
unless  severable,  must  be  rejected.] 

[O'CoxxoR  J. — ^There  is  no  section  in  the  American  Constitution 
corresponding  to  sec.  109  of  the  Australian  Constitution.] 

Therefore  sec.  109  is  strongly  in  the  defendant's  favour  to  the 
extent  of  the  inconsistency.  Sec.  109  means  that,  if  an  Act  be 
passed  in  a  State  contrary  to  the  Constitution,  the  part  so  contrary 
must  be  struck  out  A  suggestion  was  made  that  the  mere  fact  of 
residence  out  of  Western  Australia  would  prevent  the  plaintiff 
taking  the  benefit  of  the  Act.  If  there  is  anything  in  that,  the 
proviso  is  void  only  so  far  as  the  words  "  is  resident "  are  con- 
cerned. 

The  person  who  is  to  pay  duty  is  the  executor  or  administrator. 
It  is  not  a  debt  of  the  beneficiary,  but  of  the  deceased,  i.e.,  the 
Legislature  points  out  to  the  personal  representative  from  what 
particular  fund  he  is  to  reimburse  himself  for  his  payment  to  the 
Crown  on  behalf  of  the  deceased.  Therefore  this  section  cannot 
be  one  discriminating  between  residents  of  Western  Australia 
mi  of  other  Statea     The  section  makes  known  to  residents  of 

(1)  L.R.  4H.L.,  1,  atp.  15. 
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H.  C.  OF  A.    Western  Australia  that  on  their  demise  certain  property  is  taken 

^^^       by  the  Crown.    But  if  these  conditions  combine  (a)  relationship. 

Da  VIES  AND  (b)  bond  fide  residence  in  Western  Australia,  and  (c)  domicil, 

^^^^       then  portion  of  the  duty  will   be  remitted.     The  object  and 

The  State  of  intention  of  the  Legislature  is  plain.     The  money  goes  to  persons 

Australia,   resident  in  the  country,  and  who,  by  reason  of  their  domicil 

guarantee  residence  in  that  State. 

[O'Connor  J. — That  argument  is  not  sound.  The  executor  has 
to  pay  the  duty  in  the  first  instance.  That  duty  comes  out  of 
the  share  going  to  another  State.  That  if\  just  the  same  thing  as 
taxing  directly  the  resident  of  another  State.] 

The  object  is  to  cause  the  testator  to  leav^e  less  to  persons 
outside  Western  Australia. 

Draper,  for  the  plaintiffs.  Sec.  86  of  the  Ad7riini8tr(d%on 
Act  authorizes  a  duty  to  be  charged  as  in  the  second  schedule  ; 
that  is  one  not  discriminating  between  residents  and  non-residents, 
but  is  charged  according  to  amount. 

Sec.  117  of  the  Constitution  was  passed  in  order  to  bring  about 
in  a  negative  form  the  substance  of  Article  IV.,  sec.  2,  of  the 
American  Constitution.  The  Fourteenth  Amendment  was  passed 
after  the  war  of  1864,  and  fixed  for  the  first  time  the  definition 
of  a  citizen  of  a  State.  It  enacts  (sec.  1)  that  ''all  persons  born 
or  naturalized  in  the  United  States,  and  subject  to  the  jurisdiction 
thereof,  are  citizens  of  the  United  States,  and  of  the  State  wherein 
they  reside.  No  State  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States ;  nor  shall  any  State  deprive  any  person  of  life,  liberty 
or  property,  without  due  process  of  law,  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws.'' 
Under  that  section  residence  is  necessary. 

In  Blake  v.  McClung  (1),  "  residents,"  in  the  Tennessee  Statute 
there  in  question,  was  held  to  "  refer  to  those  whose  residence  in 
Tennessee  was  such  as  indicated  that  their  permanent  home  or 
habitation  was  there  without  any  present  intention  of  removing 
therefrom,  and  having  the  intention  when  absent  from  that  State 

(1)  172,  U.S.R.,  239,  at  p.  247. 
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to  return  thereto — such  residence  as  appertained  to  or  inhered  in  H.  C.  of  a. 

cidzenship."    Under    American  law  permanent  residence   was 

neeesBary  to  qualify  for  citizenship  of  a  State  :    Slaughter-Hovuse  davies  and 

Goues  (1).     When  the  section  of  the  Australian  Constitution  was       ^oviya 

framed,  the  members  of  the  Convention  had  these  cases  before  The  Statb  of 

Westkrn 
their  minds,  and  they  intended  that  residence  should  be  of  such  a   Australia. 

kind  as  would  constitute  domicil.     Practically  the  same  meaning 

is  indicated  by  the  words  of  sec.  86  of  the  Administration  Act, 

The  words  "  domiciled  in  Western  Australia  "  are  really  to  show 

what    was  meant  by   residence.     It  was   to  mean,  not  merely 

temporary  residence,  but  residence  animo  manendi. 

In  se?.  117,  "  resident"  means  practically  resident. 

A  person's  domicil  is  the  place  where  his  habitation  is  fixed 
without  any  present  intention  of  removing  therefrom :  Lord  v. 
ColHn  (2) ;  and  Whicker  v.  Hume  (3). 

[O'CoXNOR  J. — Suppose  a  privilege  were  conferred  upon  a 
class  because  they  comply  with  certain  conditions,  would  you 
contend  that  that  privilege  should  be  accorded  to  all  citi2ens  of 
Aostralia  ?] 

No. 

[O'Connor  J. — Do  not  persons  domiciled  as  well  as  resident  in 
Western  Australia  form  a  distinct  class  ?  How  do  you  distinguish 
between  the  two  cases  ?] 

Domiciled  and  resident  mean  the  same  thing,  and  are  both 
included  in  the  term  resident.  The  only  classes  distinguished  are 
residents  and  non-residents. 

[O'Connor  J. — Your  contention  amounts  to  this,  that  residence 
in  sec.  117  of  the  Constitution  must  be  equivalent  to  domicil,  and 
whatever  privilege  a  resident  of  Western  Australia  has,  a  resident 
of  any  State  has.] 

Yes,  that  would  appear  to  be  the  case  from  Paul  v.  Virginia 
iA\  where  it  was  held  that  the  privileges  and  immunities  secured 
to  the  citizens  of  each  State  in  the  several  States  by  Art  IV.,  sec. 
S,  are  those  which  are  common  to  citizens  in  the  latter  States 
under  their  Constitution  and  laws  by  virtue  of  their  being  citizens. 
This  clause  had  for  its  object  the  placing  of  citizens  of  each  State 

(I)  16  WaU,  36.  (3)  28  L.J.,  Ch..  396,  at  p.  400. 

(*i)  -2S  L.J.,  Cb.  36,  kt  p.  366.  (4)  8  Wall,  168. 
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H.  C.  OP  A.  upon  the  same  footing  as  citizens  of  other  States  so  far  as  the 
/T*        advantage  resulting  from  citizenship  in  those  States  is  concerned. 

Davies  and  As  to  the  contention  that  the  whole  proviso  should  be  struck 
JoNBs       Q^j.^  ggg    209  only  renders  void  the  portion  which  is  inconsistent 

The  State  OF  with  the  Constitution. 
Western 

Australia.       [O'Connor  J. — Sec.  ]  17  prevents  a  disability  being  imposed  ; 
it  does  not  grant  a  privilege.] 

Where  there  are  two  provisions  in  a  Statute,  the  one  constitu- 
tional and  the  other  not,  the  unconstitutional  provision  may  be 
rejected  and  the  other  stand  :  Re  Mahoney's  Estate  (1) ;  Spragt^e 
V.  Fletcher  (2). 

Sec.  117  cannot  be  evaded  by  putting  in  a  proviso  to  the  section 
of  the  State  Act. 

[Griffith  C.J. — Is  succession  duty  a  taxation  of  the  person  at 
all  ?  The  property  can  only  be  claimed  under  the  law  of  Western 
Australia.  Is  there  a  discrimination  at  all  ?  The  tax  comes  out 
of  the  capital.] 

The  plaintiff  must  have  the  same  rights  under  the  Succession 
Laws  as  residents  of  this  State.  But  the  effect  of  the  section  is 
that  he  gets  less  than  his  share. 


Pilkington  in  reply. 


Cur.  adv.  vult. 


Melbourne, 
28rd  Dec. 


The  following  judgments  were  read  : — 

Griffith  C.J.  Sec.  86  of  the  Western  Australian  Administra- 
tion Act  1903  provides  that:  " Every  executor  and  administrator 
shall  pay  to  the  Commissioner  of  Stamps  Duty  on  the  final  bal- 
ance of  the  real  and  personal  estate  of  the  deceased  according  to 
the  rules  set  forth  in  the  second  schedule.  Provided  that,  in  so 
far  as  beneficial  interests  pass  to  persons  bo7id  fide  residents  of 
and  domiciled  in  Western  Australia  and  occupying  towards 
the  deceased  the  relationship  set  forth  in  the  third  schedule, 
duty  shall  be  calculated  so  as  to  charge  only  one  half  of  the  per- 
centage on  the  property  acquired  by  such  person,"  Under  this 
Act  the  plaintiffs,  who  are  executors  of  the  will  of  E.  W.  Davies, 


(1)  133  Cal.,  180. 


(2)  69Vt.,69. 
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late  of  Fremantle,  Western  Australia,  were  called  upon  to  pay  R-  C-  ^^  ^^ 
succession  duty  in  Western  Australia,  upon  the  estate  of  their 
testator,  including  duty  upon  a  sum  of  £8,055  representing  the  davies  and 
value  of  property  passing  under  the  will  to  one  A.  E.  Davies,  who       ^^^^ 
at  the  death  of  the  testator  was  alleged  to  be  a  British  subject  The  State  ok 

*  Westbrn 

band  fide  resident  and  domiciled  in  the  State  of  Queensland.     The   Australia. 

rate  of  duty  for  the  estate  in  question  according  to  the  rules  in  the 
second  schedule  is  9  per  cent.,  and  A.  E.  Davies  is  a  person  occupy- 
ing to  the  deceased  the  relationship  set  forth  in  the  third  schedule. 
The  Commissioner  of  Stamps  demanded  from  the  plaintiffs  in 
respect  of  his  share  duty  at  the  full  rate  of  9  per  cent.,  which  the 
plaintiffe  paid  under  protest,  and  they  now  sue  to  recover  one- 
half  of  that  sum,  claiming  that  under  sec.  117  of  the  Constitution, 
A  E  Davies  is  entitled  to  the  benefit  of  the  provision  in  favour 
of  persons  band  fide  residents  of  and  domiciled  in  Western  Aus- 
tralia. Sec.  117  is  as  follows:  "A  subject  of  the  Queen  resident 
in  any  State  shall  not  be  subject  in  any  other  State  to  any  dis- 
ability or  discrimination  which  would  not  be  equally  applicable 
to  him  if  he  were  a  subject  of  the  Queen  resident  in  such  other 
State."  The  defendants  contend  (1)  that  a  privilege  conferred 
upon  a  particular  class  of  residents  is  not  a  discrimination  within 
the  meaning  of  sec.  117  of  the  Constitution,  and  that  the  real 
discrimination  made  by  the  Statute  in  question  is  not  between 
residents  of  Western  Australia  and  residents  in  other  States, 
bat  between  persons  domiciled  in  Western  Australia  and  other 
persons;  and  (2)  that  if  the  Western  Australian  Act  offends 
against  the  Constitution  it  is  the  proviso  only  and  not  the  prin- 
cipal enactment,  under  which  duty  is  payable  at  9  per  cent., 
which  is  obnoxious  to  the  rule,  and  that  it  must  therefore  be  re- 
jected. It  was  further  contended  that  the  testator,  who  must  be 
taken  to  have  known  the  law,  himself  adopted  the  discrimination 
by  giving  a  benefit  to  a  person  who,  as  he  also  knew,  could  not 
take  it  without  becoming  liable  to  the  higher  rate  of  duty.  This 
last  argument  however  was  not  pressed,  and  is  obviously  not 
tenable. 

I  will  deal  first  with  the  second  contention,  on  the  assumption 
that  a  discrimination  is  made  by  the  Statute  between  residents  of 
Western  Australia  and  residents  of  other  States.     This  Court  has 
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H.  C,  OF  A.  ha,(j  occasion  more  than  once  to  point  out  that  in  construing  the 
, [^       Constitution  regard  must  be  had  to  substance  and  not  to  mere 

Daviks  and  form.     If  the  two  enactments  contained  in  sec.  86  of  the  Ad- 

''^^"®       ministration  Act  had  been  transposed,  so  as  to  say  that  bond 

TuR  Statu  ov  fide  residents  of  Western  Australia  should  be  liable  to  duty  at 
Western    '^  "^ 

Australia,  one  rate,  and  all  other  persons  should  be  liable  to  duty  at  a 
double  rate,  it  cannot  be  doubted  that  there  would  be  a  discrim- 
ination within  the  meaning  of  the  Constitution  between  bond 
fide  residents  of  Western  Australia  and  other  persons.  In  my 
opinion,  every  enactment  in  every  State  Act  must  be  read  subject 
to  the  provisions,  if  any,  of  the  Constitution  applicable  to  the 
case.  Assuming,  then,  that  sec.  117  is  applicable,  sec  86  should 
be  read :  "  Subject  to  the  provisions  of  sec.  117  of  the  Constitu- 
tion, every  executor  and  administrator  shall  pay  &c.,  provided 
&c."  Persons  entitled  to  the  benefits  of  sec.  117  would  then  be 
clearly  brought  within  the  benefit  of  the  proviso.  For,  other- 
wise, the  discrimination  prohibited  by  the  Constitution  would 
become  effective.  Or,  to  express  still  more  definitely  the  implied 
qualification,  the  section  should  be  read  :  ''  Subject  to  the  pro- 
visions of  the  Constitution  which  prohibit  any  discrimination 
against  British  subjects  residents  in  any  other  State,  every 
executor  and  administrator  shall  pay  &c.,  provided,"  &c.  The 
substance  of  sec.  117  is,  in  short,  that  whatever  privileges  are 
confen*ed  upon  residentiS  of  a  State  by  its  laws  are  to  be  taken  to 
be  equally  conferred  upon  residents  of  other  States,  and  that 
every  enactment  conferring  such  privileges  is  to  be  construed  as 
including  residents  of  other  States. 

The  suggestion  that  the  proviso  might  be  treated  as  invalid, 
and  that  all  persons,  whether  bonA  fide  residents  of  Western 
Australia  or  not,  are  liable  to  duty  at  the  double  rate,  but  that 
the  Western  Australian  Government  might,  if  they  pleased,  dis- 
regard the  proviso,  and  enforce  payment  at  the  full  rate,  is 
manifestly  inconsistent  with  the  intention  of  the  legislature. 
And,  although  it  is  true  that  as  a  general  rule  utile  per  imUile 
non  vitiatur,  that  maxim  does  not  apply  when  the  invalid 
portion  of  an  enactment  is  so  bound  up  with  the  rest  that  its 
omission  would  result  in  an  entire  departure  from  that  intention. 
Moreover,  such  a  construction  would  enable  any  State  Govern- 
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iLent  by  an  exercise  of  the  dispensing  power  to  evade  altogether  H-  C.  of  A. 
the  prohibition  of  the  Constitntion.     No  doubt,  such  a  power  of        * 
dispensation  may  in  fact  be  exercised  by  the  Executive  authority.  Davies  and 
But  it  would  be  unwarranted  by  law.     And  our  duty  is  to  con-       Jones 
strue  the  Statute  as  we  find  it,  and  to  give  it  such  a  construction  The  State  of 
as   is    consistent    with    the   Constitution.      The    only   way   in    Australia. 
which  practical  effect  can  be  given  to  the  provisions  of  sec.  117 
of  the  Constitution  is  by  allowing  residents  of  other  States  to 
claim  the  same  privileges  as  are  formally  given  to  residents  of  the 
particular  State.      And  this  is  the  view  which  has  been  accepted 
in  enforcing  analogous  provisions  in  English  Statutes.     By  the 
Act  8  Vict.  c.  20  {The  Railways  Clauses  Act  1845),  sec.  90,  it  is  pro- 
vided that :  "  All  tolls  shall  be  at  all  times  charged  equally  to  all 
persons  and  after  the  same  rate,  whether  per  ton,  per  mile,  or  other- 
wise, in  respect  of  all  passengers, and  of  all  goods  or  carriages  of  the 
same  description  conveyed  or  propelled  by  a  like  carriage  or  engine 
passing  only  over  the  same  portion  of  the  line  of  railway  under  the 
same  circumstances,  and  no  reduction  or  advance  in  any  such  tolls 
shall  be  made  either  directly  or  indirectly  in  favour  of  or  against 
any  particular  company  or  person  travelling  upon  or  using  the 
railway."      Under  this  Act  it  was  the  practice  for  persons  com- 
plaining of  an  undue  preference  to  apply  for  an  injunction  re- 
straining the  railway  company  from  giving  the  undue  preference, 
and  enjoining  them  to  give  the  same  advantages  to  the  com- 
plainants :    See  In  re  Harris  and  Cockermouth  Railway  Co,  (1). 
Applying  this  principle,  if  the  money  has  been  illegally  exacted 
eontrary  to  the   provisions   prohibiting   preference,  it  may  be 
recovered  by  action,  as  is  sought  to  be  done  in  the  present  case. 

I  pass  now  to  the  other  contention  of  the  defendants. 

The  word  "  resident "  is  used  in  many  senses.  As  used  in  sec. 
117  of  the  Constitution,  I  think  it  must  be  construed  distri- 
butively,  as  applying  to  any  kind  of  residence  which  a  State  may 
attempt  to  make  a  basis  of  discrimination,  so  that,  whatever  that 
kind  may  be,  the  fact  of  residence  of  the  same  kind  in  another 
State  entitles  the  person  of  whom  it  can  be  predicated  to  claim  the 
privilege  attempted  to  be  conferred  by  the  State  law  upon  its 
own  residents  of  that  class.     The  difficulty  arises  upon  the  words 

*(1)  3C.B.,  N.S.,  693. 
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H.  C.  OF  A.  "bond  fide'*  and  "domiciled."  The  word  "domicil"  is  a  technical 
1904.        legal   word   with   a  definite   legal   meaning,   although  it  may. 

Da  VIES  AND  ^^  doubt,  be  used  in  a  popular  or  more  enlarged  sense,  of  which 
JoNBs       ^ijg  QQ^Q  Qf  McMullen  v.  Wadaworth  (1)  afiords  an  illustration. 

V.  ^ 

The  State  OF  But  it  is  not  so  clear  that  the  word  "domiciled"  is  a  technical 
Western 
Australia,   term  with  a  definite  legal   meaning.     Two  constructions  of  the 

Gri^il^  J  ^^^^^  ^^  ^^^^  section  are,  in  my  opinion,  open,  one  that  the  adjec- 
tival or  adverbial  expression  "bond  fide'  qualifies  "domiciled" 
as  well  as  "residents,"  the  other  that  its  qualifying  effect  is  limited 
to  "residents,"  and  that  "domiciled"  is  equivalent  to  "having 
their  legal  domicil "  in  Western  Australia.  In  the  former  view 
the  use  of  the  adverbial  expression  would  indicate  that  the  con- 
cept intended  to  be  expressed  by  the  word  "domiciled"  is  one  the 
quality  of  which  depends  upon  the  intention  of  the  person  of 
whom  it  is  predicated,  and  not  upon  the  application  of  rules  of 
law.  In  the  latter  view,  taking  the  word  "domiciled"  by  itself 
and  without  qualification,  that  inference  would  not  arise.  Which 
then  is  the  more  probable  construction  ?  It  will  be  convenient, 
in  this  connexion,  to  consider  briefly  the  rules  of  law  as  to  the 
acquisition  of  domicil  of  choice  as  distinguished  from  domicil  of 
origin. 

In  the  leading  case  of  Whicker  v.  Hmne  (2),  the  Lord  Chan- 
cellor (Lord  Chelmsford)  said  (3) : — "  It  seems  to  me,  that  the 
nature  of  his  (the  testator  s)  residence  and  his  constant  returns 
from  the  continent,  bring  that  residence  completely  within  the 
definition  of  domicil  which  is  given  in  the  Digest  (4).  Unde 
cumprofectiLS  eat.peregrinari  videtur;  quod  si  rediit,peregrinari 
jam  deaiitit" 

Lord  Cranworthf  after  referring  to  the  definition  of  domicil 
quoted  by  the  Lord  Chancellor  from  the  Digest,  which  he  said 
was  also  to  be  found  in  the  Code  (5),  and  was  a  principle  of 
Roman  law,  added  (6) :  "  There  have  been  many  others,  but  I 
never  saw  any  of  them  that  appeared  to  me  to  assist  us  at  all  in 
arriving  at  a  conclusion.  In  fact,  none  of  them  is,  properly 
speaking,  a  definition.  They  are  all  illustrations  in  which  those 
who   have   made  them   have  sought   to  rival  one   another  by 

(1)  14  App.  Cas.,  631.  (4)  Book  50,  tit.  16,  8.  203. 

(2)  7  H.LC,  124.  (5)  Book  10.  tit.  39,  s.  7. 

(3)  7  H.L.C.,  at  pp.  146-47.  (6)  7  ir.L.C.,  at  pp.  169-60. 
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endeavouring,  as  far  as  they  can,  by  some  epigrammatic  neatness  H.  C.  op  A. 
or  eloquence  of  expression,  to  gloss  over  the  fact  that,   after 
all,  they  are  endeavouring  to   explain   something  clarv/m  per  Daviks  and 
obxHruTTL    By  domicil  we  mean  home,  the  permanent  home ;       *^^^^ 
aod  if  you  do  not  understand  your  permanent  home,  I  am  afraid  The  State  ot 

1  •  «  •  A  ■  E8TBRN 

tbat  no  illustration    drawn    from    foreign    writers  or   foreign   Austraua. 
languages  will  very  much  help  you  to  it."     He  then  referred  to 
the  passage  in  the  Ckxie  (afterwards  quoted  at  length  by  Lord 
Weiisleydale),  and  added  :  "  I  think  that  is  the  best  illustration, 
and  I  use  that  word  rather  than  definition,  to  describe  what  I 
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mean.'' 


Lord  WenaLeydale  said  (1) :  "  There  are  several  definitions 
of  domicil,  which  appear  to  me  pretty  nearly  to  approach 
correctness.  One  very  good  definition  is  this :  Habitation  in  a 
plaee  with  the  intention  of  remaining  there  for  ever,  unless  some 
eireumstance  should  occur  to  alter  his  intention  ;  I  also  take  the 
definition  from  the  Code,  which  is  epigrammatically  stated,  and 
which  I  think  will  be  found  perfectly  correct,  that  domicil  is : 
'*  In  to  loco  singulos  habere  domicilium  non  amhigitur,  ubi  quia 
'wiem  rt^^mque  ac  fortunarum  ouarvmi  av/mmam  constitwit ; 
ttride  rursus  non  sit  discessurus  si  nihil  avocet;  unde  cum 
pry>fectus  est,  peregrinari  videtur,  quod  si  rediit,  peregrinari 
m  deHitit:' 

This  may  be  thus  rendered:  "It  is  not  in  doubt  that  every  man 
has  his  domicil  in  the  place  where  he  sets  up  his  household  shrine 
And  his  principal  establishment,  whence  he  has  no  intention  of 
again  departing,  unless  something  should  call  him  away,  so  that 
when  he  goes  thence  he  regards  himself  as  a  wanderer,  whereas 
when  he  returns  his  wandering  is  ended." 

In  Udny  v.  Udny  (2)  Lord  Westbury  said:  "Domicil  of  choice 

• 

isaooDclosion  or  inference  which  the  law  derives  from  the  fact 
of  a  man  fixing  voluntarily  his  sole  or  chief  residence  in  a 
pvticular  place,  with  an  intention  of  continuing  to  reside  there 

for  an  unlimited  time There  must  be  a  resi- 

'lenoe  freely  chosen,  and  not  prescribed  or  dictated  by  any 
eternal  necessity,  such  as  the  duties  of  office,  the  demands  of 
<^tors,  or  the  relief  from  illness;  and  it  must  be  residence  fixed 

(1)  7  H.LC.,  at  p.  164.  (2)  L.R.  1  H.L.,  Sc,  441,  at  p.  458. 


42  HIGH  COURT  [1905. 

H.  C.  OF  A.  not  for  a  limited  period  or  particular  purpose,  but  general  and 
1904.       indefinite  in  its  future  contemplation.     It  is  true  that  residence 

Davibs  and  originally  temporary,  or  intended  for  a  limited  period,  may  after- 

JoNKs       wards  become  general  and  unlimited,  and  in  such  a  case  as  soon 

The  State  of  as  change  of  purpose,  or  animus  Ttianendi,  can  be  inferred  the 

Australia,   fact  of  domicil  is  established." 

Q^^^J^  J  These  passages,  which  authoritatively  declare  the  English  law  on 
the  subject  of  domicil,  establish  that  the  essential  quality  of  domicil 
of  choice  is  permanent  residence.  And,  if  the  words  "bond  fide'' 
qualify  the  word  "domiciled"  in  sec.  86,  it  would  appear  to  follow 
that  the  legislature  was  speaking  of  domicil  of  choice,  which, 
being  residence  of  a  particular  kind  or  quality,  would  entitle  all 
persons  of  whom  residence  of  the  same  kind  or  quality  in  another 
State  can  be  predicated  to  claim  the  same  privileges. 

I  will  now  proceed  to  consider  how  the  matter  stands  if 
the  word  "domiciled" is  read  alone,  as  meaning  "having  their 
legal  domicil"  in  Western  Australia.  To  simplify  the  question, 
I  treat  the  matter  as  if  the  additional  qualification  of  being  bovA 
fide  residents  were  omitted.  I  take  first  the  case  of  a  person 
whose  domicil  of  origin  is  not  in  Western  Australia,  and  who 
has  not  acquired  a  domicil  of  choice  in  that  State.  Is  he  entitled 
to  the  benefit  of  the  proviso?  The  answer  must  be  "No,"  for  he 
does  not  fall  within  its  terms.  It  follows  that  a  person  who  is  a 
bond  fide  resident  of  Western  Australia,  but  whose  domicil  of 
origin,  still  subsisting,  is  in  Queensland,  is  in  this  respect  in  the 
same  position  as  a  resident  of  Queensland  whose  domicil  of  origin 
is  in  Queensland.  In  this  view  the  ground  of  discrimination  is 
not  residence  at  all.  Take,  next,  the  case  of  a  person  whose 
domicil  of  origin  was  elsewhere,  but  who  has  acquired  a  domicil 
of  choice  in  Western  Australia.  In  the  supposed  case  (JbonA 
fide  residence  not  being  a  necessary  qualification)  he  would  be 
entitled  to  the  benefit  of  the  proviso,  whether  he  resided  in 
Western  Australia  or  not.  If,  then,  the  word  "domiciled"  is  con- 
strued with  reference  to  the  technical  meaning  of  domicil, 
whether  meaning  domicil  of  origin  or  domicil  of  choice,  the  test 
of  discrimination  imposed  by  the  section  does  not  depend  upon 
residence. 

It  is  a  general  rule  of  construction  that  technical  terms  used 
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in  a  Statute  should  receive  their  technical  measing  unless  it  is  H.  C.  of  A. 
clear  from  the  context,  or  the  subject-matter,  that  the  legislature 
has  used  the  term  in  a  popular  and  more  enlarged  sense.     Con-  davies  and 
versely,  the  context  or  subject-matter  may  clearly  indicate  that       Jonbs 
the  legislature  has  used  a  word  in  a  limited  as  opposed  to  the  Thk  Statb  of 
popular  sense.     Now   the  subject  matter  of  this  provision   is  Australia. 
Succession  Duty.     Every  State  can  impose  such  duties  in  respect    oriffithc.j. 
of  the  whole  of  the  personal  property  of  the  domiciled  citizens 
of  the  State,  whether  that  property  is  situate  within  or  beyond 
its  territorial  limits.     The  State  may,  therefore,  derive  a  much 
larger  revenue  from  the  estates  of  such  persons  than  from  those 
of  others  who  merely  reside  in  the  State  without  having  their 
domicil  in  it     The  area  of  taxation  being  larger  in  their  case, 
the  legislature  may  well  think  it  reasonable  to  reduce  the  rate 
in  their  favour.     Moreover,  it  is  a  well-known  fact  that  the  double 
liability  to  death  duties,  as  they  are  called,  i.6.,  the  liability  to 
pay  them  both  to  the  State  of  domicil  and  the  State  in  which  the 
property  is  situate,  has  considerable  operation  upon  the  minds  of 
investors,  and   the  legislature   might  reasonably   offer  such   a 
reduction  as  that  in  question  as  an  inducement  to  persons  to  make 
their  permanent  home  in  Western  Australia. 

Again,  I  think  it  is  a  sound  rule  of  construction  that  a  State 
Act  should  if  possible  be  so  interpreted  as  not  to  make  it  incon- 
sistent with  the  Constitution — ut  res  Tnagia  valeat  quam  pereat 
These  reasons  have  led  me — ^not  without  some  fluctuation  of 
opinion — to  the  conclusion  that  the  word  *'  domiciled  "  should  be 
read  without  the  qualifying  words  "  bond  fide "  and  should  be 
construed  as  meaning  ''  having  their  legal  domicil "  in  Western 
Australia. 

On  this  construction,  the  discrimination  effected  by  the  Act  is 
not  a  discrimination  as  between  residents  of  Western  Australia 
and  others,  but  as  between  persons  having  their  legal  domicil  in 
Western  Australia  and  others,  and  A.  E.  Davies,  not  having  such 
a  domicil,  is  not  entitled  to  the  benefit  of  the  reduction  claimed. 
Whether,  if  his  legal  domicil  were  in  W^estern  Australia  instead  of 
in  Queensland,  he  would  be  entitled  to  claim  the  reduction,  is  a 
question  which  it  is  not  necessary  to  consider. 

I   have  assumed  throughout   my  judgment  that   the   word 
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H.  C.  OF  A.    «  domiciled  "  is  used  in  the  statement  of  claim  in  the  sense  which 
I  think  it  bears  in  the  Administration  Act 

"^ —  _  — ^ 

f  

Daviks  and       ^ov  these  reasons  I  think  that  the  demurrer  must  be  allowed 

Jones       ^^^^  judgment  given  for  the  defendants. 

The  iSTATE  OK 
Western 

Australia.  Barton  J.  Arthur  Elvin  Davies  and  Frederick  Jones,  execu- 
Barton  J.  tors  of  the  will  of  Edward  William  Davies,  of  Fremantle,  Western 
Australia,  deceased,  were  refused  the  issue  of  probate  by  the 
Commissioner  of  Stamps  for  that  State  unless  and  until  they  paid 
him  as  estate  duty  £724  19s.  8d.,  being  9  per  cent,  on  the  value 
of  certain  property,  the  beneficial  interest  in  which  passed  to 
Alfred  Ernest  Davies  under  the  will.  They  insist  that  the  duty 
lawfully  chargeable  is  only  4^  per  cent.,  and  they  sue  to  recover 
from  the  defendant  State  £362  9s.  lOd.,  the  difference  of  one  half 
between  the  sum  paid  under  protest  and  the  sum  which,  as  they 
contend,  is  all  the  Commissioner  was  entitled  to  demand. 

The  testator  died  at  Fremantle  in  Januar)^  1904,  and  the 
plaintifls  proved  the  will  in  the  Supreme  Court  of  Western 
Australia  in  February.  Under  it  a  beneficial  interest  of  the  value 
of  £8,055  7s.  6d.  passed  to  Alfred  Ernest  Davies,  a  son  of  the 
testator.  The  Western  Australia  Adminiatration  Act  of  1903 
enacts  in  its  86th  sea  that :  "  Every  executor  and  administrator 
shall  pay  to  the  Commissioner  of  Stamps  duty  on  the  final  balance 
of  the  real  and  personal  estate  of  the  deceased  according  to  the 
rules  set  forth  in  the  second  schedule.  Provided  that  in  so  far 
as  beneficial  interests  psiss  to  persons  bond  fide  residents  of  and 
domiciled  in  Western  Australia,  and  occupying  towards  the 
deceased  the  relationships  set  forth  in  the  third  schedule,  duty 
shall  be  calculated  so  as  to  charge  only  one  half  of  the  percentage 
on  the  property  acquired  by  such  person." 

The  rate  of  duty  on  the  final  balance  of  the  estate,  according  to 
the  second  schedule,  is  9  per  cent.  The  relationship  of  Alfred 
Ernest  Davies  to  the  testator  is  one  of  those  set  forth  in  the  third 
schedule.  But  he  is  not  a  *'  bond  fide  resident  of  and  domiciled 
in  Western  Australia."  He  is  a  bond  fide  resident  of  and 
domiciled  in  Queensland.  It  is  quite  clear  therefore  that  the  plain- 
tiff executors  cannot  make  the  Western  Australian  enactment  the 
basis  of  their  claim,  because  Alfred  Ernest  Davies  is  not  one  of 
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the  class  of  beneficiaries  preferred   by  the  86th  section.     But  H.  C.  of  a. 
they  contend   that  the  preference  of   one   class   is   a  discrim-       ^^ 
ination  against  others,   and   they   call  to   their  aid  the   ll7th  davies  and 
section  of  the  Constitution,  which  is  in  these  words :  "  A  subject       Jones 
of   the   Queen,   resident    in    any   State,   shall   not    be    subject  The  State  of 
in  any  other  State  to  any  disability  or  discrimination  which   Australia. 
woaid  not  be  equally  applicable  to  him  if  he  were  a  subject      Barton  j. 
of  the  Queen  resident   in  such  other   State."     They  say,  "our 
beneficiary   is   a   subject   of   the   King  resident   and  domiciled 
in    Queensland.     He   must   not  be  subjected  in   Western  Aus- 
tralia   to    any    discrimination    which    would    not    be    equally 
applicable   to   him   if,   being   a  subiect  of   the  King,   he  were 
one  of  the  residents  of  Western  Australia  who  are  domiciled 
there."     In  remitting  half  the  duty  on  property  passing  to  certain 
beneficiaries,  who  are  bond  fide  residents  of  and  domiciled  in 
Western  Australia,  the  State  enactment,  the  plaintifis  urge,  dis- 
criminates  against   beneficiaries,  cceteria  paribu8y  who  are  not 
bond  Ode  residents   of  and  domiciled    in    Western    Australia. 
Consequently  it  discriminates  against  certain  residents  of  other 
States,  and  is  within  the  prohibition  of  the  Constitution  in  sec. 
117,  and  therefore  invalid. 

This  argument  involves  two  chief  propositions  which  will  be 
considered  in  order.  The  first  is  that  the  enactment,  while  pro- 
fessing to  confer  a  privilege,  really  works  a  discrimination.  In 
that  contention  the  plaintiffs  appear  to  be  right.  The  meaning 
of  the  section  is  the  same  as  if  it  set  out  by  subjecting  the  pro- 
perty passing  to  beneficaries  under  the  third  schedule,  residents 
of  and  domiciled  in  Western  Australia,  to  4^  per  cent,  duty,  and 
went  on  to  prescribe  that  the  property  passing  to  beneficiaries 
not  so  resident  and  domiciled  must  pay  9  per  cent.  In  that  case 
the  discrimination  would  be  manifest,  and  the  difierence  in  the 
section  as  it  stands  is  one  of  form  and  not  of  substance.  Consti- 
tutional safeguards  could  be  evaded  with  impunity  if  any  other 
view  were  taken,  and  the  matter  is  too  clear  to  justify  extended 
discussion.  The  other  principal  proposition  involved  in  the  argu- 
ment for  the  plaintiffs  is  that  it  is  as  residents  that  beneficiaries, 
such  as  Ernest  Alfred  Davies,  are  discriminated  against.  Unless 
that  proposition  could  be  maintained,  it  seemed  to  be  realized 
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H.  C.  opA.   that  the  117th  section  of  the  Constitution  could  not  help  the 

plaintiffs.     To  support  this  contention  Mr.  Draper,  for  the  plain- 

Davii£8  and  tiffi,   urged  that  the  word  "domiciled"   was   employed  in   the 

JoNKs       Administration  Act  merely  for  the  purpose  of  qualifyinjf  the 

Thk  Static  OF  word   "residents"  and  that  it  had  not   in   this  connection  the 
Western 
Australia,   technical  meaning  which  would  be  carried  by  the  words  "having 

Barton  J.  their  doraicil."  It  is  possible  indeed  to  read  the  qualification 
"bond  fide"  into  a  conjunction  with  "domiciled"  as  well  as  with 
"residents." 

The  result  of  this  process  would  be  to  help  the  plaintiffs'  argu- 
ment so  far  as  to  deprive  the  word  "  domiciled  "  of  all  or  part  of 
what  to  my  mind  is  its  ordinary  signification  (at  any  rate  in  a 
Statute  of  a  technical  kind,  such  as  this  one),  namely,  "  having 
their  domicil " ;  that  is,  their  domicil  whether  of  origin  or  of 
choice.  But  with  the  qualification  which  the  expression  bond 
fide  would  attach  to  the  word  "  domiciled,"  the  character  of  mere 
intention — that  is,  the  animtwman^ndi,  would  be  so  far  involved  as 
to  at  least  reduce  the  meaning  to  "having  their  domicil  of  choice," 
if  indeed  the  word  did  not  become  merely  an  indication  of  more 
or  less  permanent  residence.  But  I  see  no  reason,  in  the  context 
or  otherwise,  to  suppose  that  the  term  "  bond  fide  "  is  intended  to 
qualify  anything  more  than  the  noun  which  immediately  follows 
it — namely  "  residents."  That  word  and  "  domiciled,"  being  to 
legal  minds  distinctive  in  relation  to  each  other,  it  is  not  easy  to 
believe  that  they  were  selected  by  the  draftsman  only  to  be  so 
qualified  by  one  and  the  same  term  as  to  make  it  a  question 
whether  the  legislative  mind  had  not  erroneously  identified  or 
confused  them.  In  my  opinion  the  section  intended  that  the 
persons  to  be  preferred  should  be  bond  fid.e  residents  of  Western 
Australia  "having  their  domicil"  in  that  State.  Domicil  of  origin 
as  well  as  domicil  of  choice  would  thus  be  included.  And  nothing 
has  been  suggested  to  render  it  even  possible  that  the  legis- 
lature intended  strangely  to  discriminate  against  those  born  and 
bred  in  Western  Australia  in  favour  of  settlers  choosinsr  that 
State  as  their  permanent  home  and  making  it  their  domicil.  It 
appears  then  that  the  qualifications  of  bond  fide  residence  in 
Western  Australia,  and  of  domicil  therein,  have  both  been 
prescribed.      True,   they    must  concur    to   give   a   title   to   the 
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preference,  that  is  to  enable  their  possessor  to  escape  the  dis-   H.  C.  of  A. 

1004 

crimination.     But  though  Mr.  Alfred  Ernest  Davies  is  discrimin-      ^^^ 

ated  against,  it  is  not  as  a ''  resident"  of  a  State  other  than  Western  i>avie8  and 

Australia.     Mere  residence  in  Western  Australia  does  not  give       '^^^'^ 

any  of  its  inhabitants  a  better  right  to  resist  the  higher  rate  of  The  State  op 

_       Western 
duty  than  Mr.  Davies  has,  residing  as  he  does  in  Queensland.  Australia. 

But  when  residence  and  domicil  concur,  the  concept  of  residence      Barton  j. 

is  so  absorbed  in  that  of  domicil  that  il  has  no  separate  existence 

in  thought.     Residence  in  the  place  of  domicil  in  the  normal 

condition,  and  residence  away  from  it  is  in  the  view  of  law  not 

permanent  until  it  becomes  of  such  a  kind  as  to  merge  in  its 

turn  into  a  domicil  of  choice.     Consequently  without  the  Western 

Australian  domicil,  there  is  no  discrimination  between  subjects  of 

the  King  residing  in  Queensland  and  those  residing  in  Western 

Australia. 

It  is  discrimination  on  the  sole  ground  of  residence  outside  the 
legislating  State  that  the  Constitution  aims  at  in  the  117th  section. 
I  do  not  think  that  is  the  ground  of  the  discrimination  in  the 
Western  Australian  Administration  Act,  and  therefore  I  am  of 
opinion  that  the  plaintiff  has  failed  to  establish  one  of  the  two 
propositions,  the  demonstration  of  both  of  which  was  essential  to 
hid  success.  His  action  therefore  fails,  and  the  validity  of  the 
enactment  he  has  attacked  is  not  affected. 

The  demurrer  must  be  allowed. 


O'Connor  J.  The  plaintiffs  are  executors  of  the  will  of  the 
late  Edward  W^illiam  Davies  of  Fremantle,  Western  Australia,  and 
they  claim  to  recover  from  the  State  of  Western  Australia  £362  9s. 
lOd.,  excess  probate  duty,  paid  by  them  to  the  probate  officer 
after  protest  under  the  following  circumstances  : — 

A  portion  of  the  testator's  estate  passed  under  the  will  to  Alfred 
Ernest  Davies,  his  son,  then  bond  fide  resident  and  domiciled  in 
Queensland.  Under  sec.  86  of  the  Western  Australian  Adminia- 
tration  Act  of  1903,  probate  duty  is  payable  by  executors  at  the 
general  rate  of  9  per  cent,  on  the  final  balance  of  the  real  and 
personal  estate  of  the  deceased.  But  the  section  provides  that 
where  a  beneficial  interest  passes^to  a  person  "  bond  fide  resident  of 
and  domiciled  in  Western  Australia,"  and  occupying  towards  the 


O'Connor  J. 
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H.  C.  OF  A.  decefised  a  certain  relationship,  including  that  of  son,  the  duty 

^^^       payable  by  the  executors  in  respect  of  that  interest  shall  be  half 

Davies  and  the  general  rate.     As  the  beneficiary  Alfred  Ernest  Davies  was 

^^^       not  at  the  death  of   the  testator   a   bond  fide  resident  of  and 

The  State  of  domiciled  in  Western  Australia,  the  probate  officer  demanded  the 

Western  .  . 

Australia,    full  duty  of  9  per  cent,  in  respect  of  the  interest  passing  to  him, 

O'Connor  J.  ^^^  insisted  upon  its  being  paid  before  probate  was  issued.  The 
plaintiffs  protested  against  the  payment,  and  claimed  the  same 
concession  that  would  be  made  if  the  beneficiary  were  a  bond 
fide  resident  of  and  domiciled  in  Western  Australia.  In  order, 
however,  to  obtain  probate  they  paid  the  duty  demanded,  and  are 
now  suing  by  a  statement  of  claim  setting  out  these  facts  to 
recover  the  excess  on  the  ground  that  the  enactment  under  which 
the  duty  was  exacted  is  a  violation  of  sec.  117  of  the  Constitution, 
inasmuch  as  it  imposes  upon  Alfred  Ernest  Davies  a  discrimina 
tion  to  which  he  would  not  be  subject  if  he  were  a  resident  of 
the  State  of  Western  Australia.  The  defendant  State  has  de- 
murred on  the  ground  that  the  plaintiffs  statement  of  claim 
discloses  no  cause  of  action.  On  the  demurrer  the  question  for 
our  determination  is  whether  or  not  the  Western  Australian 
enactment  imposes  a  discrimination  against  a  resident  of  another 
State  contrary  to  section  117  of  the  Constitution. 

The  proviso  to  sec.  86  of  the  W^estern  Australian  Administru- 
tion  Act  of  1903  is  in  the  following  words : — "Provided  that  in  so 
far  as  beneficial  interests  pass  to  persons  bond  fide  residents  of 
and  domiciled  in  Western  Australia  and  occupying  towards  the 
deceased  the  relationship  set  forth  in  the  third  schedule  duty 
shall  be  calculated  so  as  to  charge  only  one  half  of  the  per- 
centage upon  the  property  so  acquired  by  such  persons." 

In  determining  the  question  raised  regard  must  be  had  to  the 
substance  and  not  to  the  form  of  the  enactment.  Although  sec- 
tion 117  of  the  Constitution  uses  the  words  "shall  not  be  subject 
in  any  other  State  to  any  disability  or  discrimination,"  a  State 
enactment  will  be  equally  invalid  whether  it  imposes  the  uncon- 
stitutional "disability"  or  "discrimination"  by  direct  prohibition 
against  the  residents  of  other  States,  or  by  granting  a  privilege 
applicable  only  to  residents  of  a  particular  State.  In  other  words 
this  enactment  must  be  read  as  if  it  provided  expressly  that, 


2C.LR.]  OF   AUSTRALIA.  49 

where  beneficial  interests  passed  to  persons  within  the  named  ^-  ^-  ®^  ^• 

.  .   •  1904 

degrees  of  relationship,  and  bond  fide  residents  of  and  domiciled 

in  Western  Australia,  the  duty  should  be  at  the  rate  of  4|  per  daviks  and 

cent,  but  in  respect  of  beneficial  interests  passing  to  any  other         ^^^^ 

pereons  the  duty  should  be  double.     It  is  conceded  that  the  sec-  The  State  of 
.....  .  Western 

tion  does  discriminate  in  favour  of  persons  "bond  fide  residents   Australia. 

of  and  domiciled  in  Western  Australia."     But  it  is  not  every  dis-    o'Oonnor  j. 

crimination  that  is  prohibited.     Section  117  of  the  Constitution 

contemplates  that  there  may  be  a  disability  or  discrimination, 

the  imposition  of  which  would  be  legal,  that  is  to  say  a  disability 

or  discrimination  which  would  be  equally  applicable  to  the  person 

complaining  if  he  were  a  resident  of  the  State  complained  against. 

For  example,  if  the  Statute  under  consideration  had  exempted 

all  ratepayers  permanently  residing  within  municipal  areas  in 

Western  Australia  from  payment  of  probate  duty  in  respect  of 

beneficial  interests  passing  to  them,  a  resident  of  Queensland 

could  not  complain  that  he  was  not  allowed  the  benefit  of  the 

exemption  in  respect   of   a  beneficial  interest  passing   to  him, 

liecause  in  that  case  he  would  be  in  exactly  the  same  position  as 

any  resident  in  Western  Australia  who   was   not  a  ratepayer 

residing  within  a  municipal  area.     In  other  words  the  exemption 

in  that  case  would  arise,  not  from  mere  residence  in  Western 

Aastralia,  but  from  the  superadded  condition  of  residence  as  a 

ratepayer  within  a  municipal   area   in   Western   Australia.     It 

therefore  becomes  important  to  inquire  whether  the  lower  rate  of 

duty  allowed  in  this  case,  and  claimed  as  a  discrimination,  arises 

from  tbe  mere  residence  in  Western  Australia,  of  persons  within 

the  named  degrees  of  relationship,  or  whether   it  arises  from 

residence  accompanied    by  some   superadded   condition.      That 

brings  me  directly  to  the  crucial  question — what  is  the  the  true 

interpretation  of  the  words  "  bond  fide  residents  of  and  domiciled 

in  Western  Australia  ?  "     It  is  a  well  known  rule  of  interpretation 

that  as  far  as  possible  its  full  meaning  must  be  given  to  every 

vord  of  a  Statute.     It  will  be  necessary  therefore  to  examine 

with  some   care  the  words  under  consideration.      There   is  no 

difficulty  about  the  first  few  words — "  bond  fide  resident "  is  an 

fipreasion  frequently  used  in  the  legislation  of  all  the  Australian 

Slates.    It  may  be  said  to  have  acquired  a  settled  meaning  as 

VOL.  II.  4 
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H.  C.  OP  A.  conveying  the  idea  of  "  habitual  physical  presence  "  in  a  locality, 
J^   *        or  in  other  words,  "  permanent  residence." 

Da  VIES  AND       -A.8  to  the  words  "domiciled  in  Western  Australia"!  attach  no 

Jones       importance  to  the  participial  form  in  which  "  domiciled  "  is  used.    I 

The  State  of  take  "domiciled  in"  to  have  exactly  the  same  meanincr  as  "having 

Australia,    their  domicil  in"  or  "whose  domicil  is  in."     The  real  question  is 

O'Connor  J.  what  is  the  true  interpretation  of  the  word  "  domicil "  in  the  context 
in  which  it  stands.  The  word  has  a  well  known  legal  meaning; 
it  also  has  acquired  a  popular  meaning,  A  very  good  definition 
showing  both  uses  of  the  word  is  to  be  found  in  Diccy's  Conflict 
of  LawSy  at  p.  79 :  "The  domicil  of  any  person  is,  in  general, 
the  place  or  country  which  is  in  fact  his  *  permanent  home,'  but 
is  in  some  cases  the  place  or  country  which,  whether  it  be  in  fact 
his  home  or  not,  is  determined  to  be  his  home  by  a  rule  of  Law." 
The  law  ascribes  to  every  man  a  domicil,  that  is  to  say,  a  country 
by  whose  laws  his  rights  of  property  are  in  certain  respects  to  be 
regulated.  For  instance,  questions  arise  as  to  the  laws  to  be 
applied  in  the  distribution  of  or  succession  to  property  on  the 
death  of  its  owner,  as  to  the  laws  which  govern  the  validity  of 
his  will,  or  the  liability  of  his  property  to  legacy  duty.  None  of 
these  questions  can  be  settled  until  it  is  determined  in  what  countrj*^ 
the  deceased  person  was  domiciled  at  the  time  of  his  death.  To 
ascertain  therefore  the  country  which  the  law  ascribes  to  a  man 
as  his  domicil  at  the  time  of  his  death  well-known  rules  of  law  are 
applied.  Generally  speaking  the  country  in  which  a  man  perman- 
ently resides  is  his  domicil,  but  that  is  not  always  so.  Of  this  the 
case  of  Winanav,  Attorney-General  (I)  cited  to  us  in  argument  is 
a  very  strong  illustration.  Lord  Westbury  in  Bell  v.  Kennedy  (2) 
explains  the  distinction  between  residence  and  domicil.  "Resi- 
dence and  domicil  are  two  perfectly  distinct  things.  It  is  necessary 
in  the  administration  of  the  law  that  the  idea  of  domicil  should 
exist,  and  that  the  fact  of  domicil  should  be  ascertained,  in  order  to 
determine  which  of  two  municipal  laws  may  be  invoked  for  the 
purpose  of  regulating  the  rights  of  parties.  We  know  very  well 
that  succession  and  distribution  depend  upon  the  law  of  the 
domicil.  Domicil,  therefore,  is  an  idea  of  the  law.  It  is  the  rela- 
tion which  the  law  creates  between  an  individual  and  a  particular 

(1)  (1904)  A.C.,  287.  (2)  L.R.  1  H.L.  Sc,  307,  at  p.  320. 
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loeality  or  country.     To  every  adult  person  the  law  ascribes  a  ^-  ^*  ®^  ^• 
domicil,  and  that  domicil  remains  his  fixed  attribute  until  a  new        ^^^ 
And  different  attribute  usurps  its  place."     Such  is  the  well  recog-  Davibs  and 
nized  legal  meaning  of  "  domicil."     In  the  popular  meaning  which  ^ 

is  also  given  in  Dicey*8  definition  the  word  is  generally  used  to  ^*J^,  ^T^r^^^ 
describe  a  man  s  "  permanent  residence  "  the  place  or  country  in  Australia. 
which  he  has  his  "  home."  The  important  question  for  our  con-  o'Connor  j. 
^deration  is  in  which  sense  has  the  word  been  used  in  this  enact- 
ment Has  it  been  used  in  its  ordinary  legal  sense,  or  has  it  been 
used  in  the  popular  sense  to  which  I  have  last  referred.  A  very 
sound  rule  of  interpretation  is  laid  down  by  Lord  Truro  in  Stephen- 
«on  v.  Higghison  (1):  "In  construing  an  Act  of  Parliament,  I 
apprehend  every  word  must  be  understood  according  to  the  legal 
meaning, miless  it  shall  appear  from  the  context  that  the  legislature 
has  used  it  in  a  popular  or  more  enlarged  sense."  Taking  the  con- 
text as  a  guide  it  seems  plain  that  "  domicil "  has  not  been  used 
in  the  popular  sense.  "  Bona  fide  resident "  has  practically  the 
same  meaning  as  "  domicil  "  in  its  popular  sense.  It  is  difficult  to 
suppose  that  the  latter  expression  was  used  by  the  legislature 
merely  to  repeat  the  idea  already  conveyed  by  the  words  immedi- 
ately preceding  it.  Again,  let  us  look  at  the  subject  matter. 
The  legislature  in  making  this  concession  were  giving  up  revenue. 
It  Ls  certainly  more  probable  that  they  would  limit  the  concession 
to  those  persons,  the  distribution  of  whose  property  after  death, 
would  be  regulated  by  and  under  the  laws  of  Western  Australia, 
and  whose  estates  would  pay  probate  duty  to  the  State  of  Western 
Australia,  than  that  they  would  allow  the  concession  to  every 
permanent  resident  of  Western  Australia  within  the  named  degrees 
of  rehitionship  wherever  his  legal  domicil  might  be.  And  in  this 
connection  we  are,  I  think,  entitled  to  consider  the  circumstances 
under  which,a8  is  well  known.  Western  Australia  has  drawn  a  large 
portion  of  her  population  from  the  Eastern  States  of  Australia.  We 
must  take  it  that  the  legislature  was  well  aware  that  there  were 
iBany  thousands  of  persons  who  were  in  fact  permanent  residents 
of  Western  Australia,  but  who  yet  maintained  homes  for  their 
families  in  the  Eastern  States,  and  who  in  law  would  still  be 
^rded  as  having  their  domicils  in  one  or  other  of  those  States. 

U  (I)  3H.L.C.,  638,  atp.  686. 
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H.  C.  OP  A.  Having  regard  therefore  to  the  words  of  the  enactment,  to  their 

1904 

^^*  correlation  in  the  section,  to  the  context,  and  to  the  subject 
Da  VIES  AND  matter,  I  find  myself  unable  to  avoid  the  conclusion  that  the 
^^^  expression  "domiciled  in  Western  Australia"  was  used  by  the 
^^ij^^'^'*'*^*'  lerislature  not  in  its  popular  sense  but  in  the  leffal  and  technical 
AI78TRAL1A.  scusc  whicli  I  have  explained.  So  interpreting  the  section  and 
O'Connor  J.  expanding  the  expression  "domiciled  "  into  its  full  meaning,  the 
discrimination  is  in  favour  of  persons  within  the  named  degrees  of 
relationship  who  are  "  bovd  fide  residents  of  Western  Australia 
and  whose  domicil  the  law  deems  to  be  in  Western  Australia." 
It  follows  therefore  that  no  resident  of  Western  Australia  can 
claim  the  reduction  of  duty  unless  he  also  has  his  legal  domicil  in 
Western  Australia,  and  the  Queensland  resident  not  domiciled 
in  Western  Australia  is  in  this  respect  subject  to  precisely  the 
same  discrimination,  and  to  no  further  and  no  other.  In  other 
words  if  Alfred  Ernest  Davies  had  before  the  testator's  death 
become  a  bond  fide  resident  of  Western  Australia  and  still  re- 
tained his  Queensland  domicil  he  would  be  subject  to  the  dis- 
crimination of  which  the  plaintiffs  now  complain.  Next  follows 
the  question,  is  that  discrimination  a  violation  of  sec.  117  of 
the  Constitution?  The  section  is  in  the  following  words:  "A 
subject  of  the  Queen  resident  in  any  State,  shall  not  be 
subject  in  any  other  State  to  any  disability  or  discrimination 
which  would  not  be  equally  applicable  to  him  if  he  were 
a  subject  of  the  Queen  resident  in  such  other  State."  This  is 
the  only  section  of  the  Constitution  which  recognizes  in 
express  terms  a  common  citizenship  amongst  the  States.  It  is 
no  doubt  intended  to  serve  tlie  same  purpose  as  Article  IV. 
sec,  2  of  the  United  States  Constitution  which  provides  that 
"  the  citizens  of  each  State  shall  be  entitled  to  all  privileges 
and  immunities  of  citizens  in  the  several  States."  It  will  be 
observed  that  the  Commonwealth  Constitution  does  not  use  the 
word  "citizen"  and  that  it 'confers  equality  of  rights  in  verj'' 
different  terms.  Indeed  we  know  as  a  matter  of  history  that  the 
Convention  deliberately  rejected  the  United  States  plan  of 
dealing  with  the  question.  Clause  17  of  the  Draft  Constitution 
of  1891,  which  followed  somewhat  the  lines  of  the  14th  amend- 
ment of  the  United  States  Constitution,  and  which  was  retained 
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in  the  first  draft  of  the  1897  Bill,  was  in  the  final  sittings  of  the  H.  C.  of  a. 

Convention  eliminated,  and  sec.   117  in  its  present   form   was 

passed.    "  Residence "   is  there   made   the  basis  of   equality  of  davies  and 

rights.    Whatever    rights   the   laws  of   a  State   give   its   own       J«nbs 

residents  by  virtue  of  residence   must  be  equally  accorded   to  The  Statb  of 

•^  .  .  Western 

the  residents   of  other   States.      The   word  "  resident "   is  not  Australia. 

defined.  As  to  what  are  its  limitations,  and  to  what  extent,  oconnor  j. 
if  at  all,  it  corresponds  to  the  word  "  citizen "  as  used  in  the 
American  Constitution  we  are  not  called  upon  at  present  to 
decide.  For  the  purposes  of  this  case  it  is  only  necessary  to  say 
that  the  word  has  quite  a  different  meaning  from  "domiciled"  in 
its  legal  sense  as  I  have  explained.  If  the  concession  given  by 
sec.  86  of  the  Western  Australian  Administration  Act  of  1903  were 
given  "to  all  bond  fide  residents  of  Western  Australia"  coAiing 
within  the  named  degrees  of  relationship  to  the  testator,  the  plain- 
tiffs in  this  case  would  have  good  ground  to  complain  that  a  dis- 
cnmination  contrary  to  the  (Constitution  had  been  made  against  a 
resident  of  Queensland,  but  the  section  has  not  made  the  concession 
to  all  bona  fide  residents  of  Western  Australia  coming  within  the  , 

named  degrees  of  relationship,  but  only  to  those  who,  in  addition 
to  being  bona  fide  residents  of  Western  Australia,  are  persons  to 
whom  the  law  ascribes  Western  Australia  as  their  country  of 
domiciL  In  my  opinion  the  Constitution  does  not  prohibit  a  State 
from  conferring  special- privileges  upon  those  of  its  own  people 
who,in  addition  to  residence  within  the  State,fulfil  some  other  sub- 
b-tantial  condition  or  requirement  such  as  that  which  is  made  the 
ooDdition  of  the  concession  allowed  in  this  enactment.  The  power 
of  raising  money  by  probata  taxation  remains  wth  the  State  of 
Western  Australia,  under  section  107  of  the  Constitution,  and  the 
State  can  in  raising  that  taxation  make  such  concessions  to,  and 
confer  such  privileges  on,  its  own  people  as  it  thinks  fit  so  long 
as  in  doing  so  no  provision  of  the  Constitution  is  violated.  As  the 
enactment  in  question  does  not  violate  the  Constitution  it  must 
stand  good.  It  follows  that  the  duty  enacted  by  the  probate  officer 
was  legally  payable,  that  the  plaintiffs'  action  must  fail,  and  that 
judgment  on  the  demurrer  should  be  entered  for  the  defendant. 

Solicitor,  for  the  defendant,  W.  F,  Sayer, 
Solicitor  for  plaintiffs,  Croesman. 
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THE  COMMISSIONER  OF  RAILWAYS .        .      Appellant  ; 
Defendant, 

AND 

LEAHY Respondent. 

Plaintiff. 

on  appeal  from  the  supreme  court  of 
western  australia. 

H.  C.  OP  A.    Negligence — Contributory  negligence — Functions  ofjtidge  and  jury — Failure  to  whistle 
1904.  — Duty  ofdeftwlant  irhf.re  plaintiff  guilty  of  contributory  negligence. 

in  an  action  for  negli((ence,  if  it  appears  on  the  plaintiff's  case  that  he  has 
been  guilty  of  contributory  negligence,  the  Court  should  grant  a  nonsuit  or 
direct  judgment  for  the  defendant,  unless  there  is  also  evidence  fit  for  the  jury 


Perth, 
Oct.  16,  17. 


•Grifflth  C.J.,  that,  notwithstanding  the  plaintiff's  contributory  negligence,  the  defendant, 

O'Connor^JJ.  ^^  ^^®  exercise  of  reasonable  care,  could  have  averted  the  injury. 

In  an  action  of  negligence  it  appeared  that  the  plaintiff  was  run  over  by  a 
train  at  a  level  crossing.  She  heard  a  whistle,  waited  until  one  train  had 
passed  to  her  left,  crossed  the  lines  immediately  behind  it,  and  was  knocked 
down  and  run  over  by  another  train  coming  in  the  opposite  direction.  She 
said  that  after  the  first  train  had  passed  she  looked  both  ways  and  saw  only 
the  first  train.  Owing  to  the  peculiar  formation  of  the  track  she  must  have 
seen  the  second  train  if  she  had  actually  looked  in  the  direction  from  which  it 
was  coming.  There  was  evidence  that  the  second  train  was  a  special,  and 
M^as  travelling  at  an  unusually  fast  rate  of  speed  and  did  not  sound  a  whistle. 

At  the  trial  a  Verdict  was  directed  for  the  defendant  on  the  ground  of  her 
contributory  negligence. 

The  Full  Court  held  that  the  question  of  contributory  negligence  could  not 
be  withdrawn  from  the  jury,  and  that  the  judgment  must  be  set  aside. 

ffeldf  {Oriffith  C.J.  d\iJbUantey)  that  the  nonsuit  must  be  set  aside  on  the 
ground  that  there  was  sufficient  evidence  to  go  to  the  jury  that  the  defendants* 
servants,  by  the  exercise  of  ordinary  care,  could  have  averted  the  accident. 

Decision  of  the  Full  Court  of  Western  Australia  afiirnied. 

Coyle  v.  GreaJ'  Northern  RaUivay  Co.  of  Ireland^  20  L.R.,  Jr.,  409,  followed. 

Appeal  from  an  order  of  the  Supreme  Court  of  Western  Australia 
(4th  October,  1904). 
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An  action    had    been    brought    by    the   respondent  against   H-  C.  of  a. 
the  appellant  for  damages  for  injuries  sustained  by  her  under       ^^^^j 
the  drcomstances    set  forth  in  the  judgment  of  Oriffith  C.J.  thk  Commit- 
The  action  was  tried  before  Mr.  Commissioner  Roe  and  a  jury,    r^j^lways 

and  by  direction    a   verdict   was  returned   for   the  defendant,      ^  i- 

J                                                                                                               Lbahy. 
•Dd  judgment  entered  accordingly.     On  appeal,  the  Full  Court       

of  Western  Australia  ordered  the  judgment  to  be  set  aside  and  a 
new  trial  to  be  had  between  the  parties  on  the  grounds  that — 
(1)  There  was  evidence  in  support  of  the  plaintiffs  claim 
proper  to  be  left  to  the  jury,  and  the  learned  Commissioner  was 
wrong  in  withdrawing  the  case  from  the  jury  and  directing  judg- 
ment for  the  defendant ;  and  (2)  the  learned  Commissioner  was 
wrong  in  refusing  to  leave  to  the  jury  the  questions : — {a)  that  if 
there  was  any  contributory  negligence  on  the  part  of  the  plaintiff 
the  defendant  could,  nevertheless,  by  the  exercise  of  ordinary 
care  and  precaution  have  avoided  the  injury  complained  of;  (6) 
whether  or  not  the  plaintiff  was  put  off  her  guard  by  reason  of 
the  negUgence  of  the  defendant  or  his  servants,  and  whether  or 
not,  nnder  the  peculiar  circumstances  of  the  case,  she  might 
reasonably  be  excused  in  acting  as  she  did,  or  alternatively  under 
the  said  peculiar  circumstances  whether  or  not  there  was  anything 
to  create  a  sense  of  danger. 

The  facts  are  sufficiently  stated  in  the  judgment  of  the  Chief 
JiKitice. 

Barker  for  the  appellant.  It  was  admitted  that  there  was 
evidence  of  negligence  in  the  defendant,  but  not  such  negligence 
as  to  cause  the  accident.  The  plaintiff,  if  she  did  not  actually  cause 
the  accident,  at  any  rate  so  contributed  to  it  as  to  be  guilty  of  con- 
tributory negligence.  She  must  either  have  looked  and  seen  the 
train,  or  not  looked  at  alL  There  is  no  evidence  connecting  the 
alleged  negligence  of  the  defendant  or  the  absence  of  whistling 
with  the  happening  of  the  accident.  Taking  the  case  most 
tavoorable  to  the  plaintiff,  and  supposing  she  neglected  to  look, 
she  was  still  guilty  of  contributory  negligence.  Nothing  could 
he  more  negligent  than  to  cross  without  looking  when  she  sees 
in  front  of  her  the  rails  and  a  warning  notice.  There  are  not  two 
inferences  open  here  on  which  the  case  could  be  sent  to  the  jury. 
5>he  has  not  connected  the  injury  with  the  negligence  she  alleges, 


V. 
L&AHY. 
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H.  C.  OF  A.   yj2.,  the  great  rate  of  speed.     Notwithstanding  tlie  defendant's 

,^^       negligence,  the  accident  would  not  have  happened  but  for  plain- 

The  Commis-  tiffs  negligence.     For  the  plaintiff  to  succeed,  it  is  necessary  to 

Railways    connect  the  defendant's  negligence  with  the  happening  of  the 

accident :  Walcelin  v.  London  and  South-  Western  Railway  Co.  (1 ). 

[Griffith  C.J. — Suppose  the  plaintiff,  instead  of  giving  the 

evidence  she  did,  had  said  she  was  in  a  hurry  and  did  not  look  to 

see  whether  there  was  a  train  coming  or  not.] 

Still  the  appellant  should  succeed,  though  it  would  weaken  his 
case.  If  she  said  she  did  not  look  she  was  guilty  of  the  grossest 
negligence.  Where  the  evidence  is  such  that  no  inference  of  fact 
can  be  drawn,  the  question  is  for  the  Judge  and  not  the  jury : 
Coyle  V.  Great  N.  Railway  Co,  of  Ireland  (2).  Failure  to  whistle 
cannot  be  considered  an  invitation  to  cross  :  Dublin ,  Wicldow  & 
Wexford  Railway  Co.  v.  Slattery  (3).  The  facts  here  differ  from 
those  in  Slattery's  case.  Immediately  after  the  passenger  train 
passed  she  looked,  and  thought  it  was  all  clear,  so  in  point  of  fact 
she  could  not  have  been  misled  by  the  failure  to  whistle. 

ViUeneuve-Smith  (with  him  Maxwell)  for  the  respondent.  If 
any  unusual  circumstances  arise  which  may  throw  the  plaintiff 
off  her  guard,  it  is  for  the  jury  to  say  whether  it  was  those 
circumstances  which,  in  fact,  did  throw  her  off  her  guard,  and 
excused  her  from  exercising  diligence.  The  plaintiff  said :  "  If  I 
had  heard  a  whistle  I  should  have  stopped  again."  She  had  to 
come  down  an  incline  and  had  no  view  of  the  Kalgoorlie  train, 
which  had  to  come  through  a  cutting.  She  could  no  doubt  see 
as  far  as  Hannan  Street  Station.  That  is  an  island  station,  so 
any  train  behind  it  could  not  be  seen.  The  distance  between 
Broad  Arrow  Crossing  and  Hannan  Street  Station  is  about  470 
yards. 

When  in  the  six  foot  way,  if  she  had  looked  she  could  have  seen 
the  train  :  therefore  the  driver  could  also  have  seen  her  and 
stopped  the  train.  This  is  a  public  crossing,  and  it  was  the  duty 
of  the  guard  to  keep  a  sharp  look  out  and  whistle.  This  was  a 
special  train,  going  at  an  unusually  fast  rate. 

(1)  12  App.  Cas.,  41,  per  WataoHj  L.J.,  at  p.  47. 

(2)  20L.R.,  Ir.,  409. 

(3)  3  App.  Css.,  1155,  per  Cairns^  L.C.,  at  p.  1116. 
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notices,  and  the  public  to  look  up  and  down.]  ^    * 

Yes ;  but  the  question  should  be  left  to  a  jury  :  Norih-Eaatei^n  the  Commis- 
Railway  Co.   v.   Wanleas  (1) ;  Dublin,   Wicklow  and  Wexford    R^f^^w^Ys 
Railway  Co.  v.  Slattery  (2).     The  omission  to  whistle  is  as  serious  ^- 

as  the  omission  to  shut  gates:  North-Eastern  Railway  Co,  v.        

Wattless  (1);  and  is  evidence  of  negligence  on  the  defendant's 
part:  Davey  v.  London  and  South-Western  Railway  Co.  (3); 
Wright  v.  Midland  Railway  Co.  (4).  The  fact  of  the  defendant 
not  giving  the  necessary  and  usual  warning  is  evidence  as  to 
whether  or  not  the  plaintiff  was  excused :  Brown  v.  Oreat  Western 
Railway  Co.  (5) ;  Smith  v.  South-Eastern  Railway  Co.  (6). 
Here  the  plaintiff,  knew  that  any  train  approaching  the  crossing 
must  whistle  when  300  yards  away. 

[Griffith  C.  J. — You  must  put  your  case  as  high  as  to  say 
that  the  absence  of  whistling  is  sufficient  to  allow  the  case  to  go 
to  a  jurj'.] 

There  are  the  additional  facts  that  it  was  an  unusual  train 
travelling  at  an  unusually  high  rate  of  speed.  In  Coyle  v.  Great 
Sorlhem  Railway  Co.  of  Ireland  (7)  Pallas  C.  B.,  only  upheld 
the  non-suit  on  the  ground  that  it  was  impossible  to  miss  seeing  the 
train-  But,  there  is  the  construction  that  the  plaintiff  was  mis- 
led— that  she  was  excused  for  not  looking  up  when  in  the  six  foot 
way:  Wakelin  v.  London  and  South- Western  Railway  Co.  (8). 

The  principle  of  all  the  cases  is,  that,  if  the  plaintiff  shows  con- 
tributory negligence  on  his  part,  and  gives  an  excuse  for  his 
negligence,  it  is  a  question  for  a  jury,  and  not  for  a  Judge,  to  say 
whether  that  excuse  is  sufficient.  In  Slattery's  case,  it  was 
known  that  the  train  was  coming.  Here,  the  plaintiff  had  no 
idea  the  special  was  on  the  line. 

[Griffith  C.J. — Ordinarily,  a  person  crossing  the  line  should 
ilways  look  up  and  down.  The  cases  say  that  a  man  must  look 
when  crossing.  If  so,  it  is  no  use  looking  except  when  you  can  see.] 


«1)43L.J.,    Q.B.,    185;    L.R.,    7  (5)  1  T.L.R.,  406,  614. 

H-L,  12.  (6)  (1896)    1    Q.B.,    178,  per    Lord 

(*2)  3  App.  Cas.,  1155.  Ether,  at  p.  183. 

(3)53  L.J.,  Q.B.,  58;   11   Q.B.D.,  (7)  20  L.R.,  Ir.,  4(»9. 

83;  12Q.B.D.,  70.  (8)  (1896)  1  Q.B.,  189.  (in  notts). 

(4)  1  T.L.R.,  106. 
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H.  C.  OF  A.       Even  though  the  plaintiff  were  guilty  of  contributory  negligence, 
^^^'        she  is  nevertheless  entitled  to  recover  if  the  defendant's  servants 
Thb  CoMMb)-  by  the  exercise  of  ordinary  care  and  diligence  might  have  averted 
^.^Z    the  accident. 

V.  [Griffith  C.J. — That  is  clearly  correct  as  a  proposition  of 

*      law.] 

The  expert  evidence  is  that  the  driver  should  have  kept  a  sharp 
look-out  at  the  crossing.  It  was  the  duty  of  the  Judge  to  send 
the  case  to  a  jury  to  determine  whose  negligence  caused  the 
accident :  Tuff  v.  Warman  (1).  It  is  not  necessary  for  the 
plaintiff  to  show  that  the  accident  happened  solely  through  the 
defendants  negligence:  Radley  v.  London  and  North-Western 
Railway  Co.  (2). 

Barker  in  reply.  The  omission  to  whistle  does  not  come  within 
the  principle  of  North-Eastern  Railway  Co.  v.  Wanless  (3).  The 
conflict  of  judicial  opinion  in  the  determination  of  Slattei^y's  Case 
(4)  shows  it  to  be  on  the  margin.  The  neglect  to  whistle  was 
not  the  only  circumstance  of  importance  in  that  case.  The  accident 
happened  in  the  night  time.  Here  the  plaintiff  herself  was  too 
negligent  to  take  ordinary  precautions :  Dvhliny  Wicklow  and 
Wexford  Railway  Co.  v.  Slattery  (5).  This  shows  that  failure 
to  whistle  is  not  an  invitation  to  cross  in  the  same  way  as  leaving 
open  a  gate.  If  there  is  any  evidence  at  all,  it  is  only  a  scintilla. 
Questions  of  fact  which  are  capable  of  only  one  possible  construc- 
tion should  not  be  left  to  the  jury :  Ryder  v.  Wombwell  (6) ; 
Giblin  v.  McMullen  (7) ;  Hiddle  v.  National  Fire  and  Marine 
Insurance  Co.  of  New  Zealand  (8).  Neglect  to  whistle,  there- 
fore, is  not  evidence  of  such  misconduct  on  the  part  of  the  defend- 
ant's servants  as  to  mislead  the  plaintiff  and  throw  her  off  her 
guard,  or  at  the  most  it  is  a  mere  scintilla.  Before  leaving  a 
question  to  the  jury,  the  Judge  must  satisfy  himself  that  there 
is  evidence  fit  to  be  left  to  the  jury  on  each  of  the  propositions 
which  it  is  necessary  for  the  plaintiff  to  establish :  Bridges  v. 

(1)  27  L.J.,  C.P.,  322.  (5)  3  App.  Cas.,  Ub5,perHoUherley, 

(2)  46L.J.,Ex.,  573;  1  App.  Cas.,        L.J.,atp.  1172. 

754.  (6)  L.R.,  4  Ex.,  32,  at  p.  39. 

(3)  L.R.,  7  H.L.,  12.  (7)  5  Moo.  P.C.C.  (N.S.),  434,  at  p. 

(4)  3  App.  Cas.,  1155.  458. 

(8)  1896  A.C.,  372. 


2  C.LR] 


OF  AUSTRALIA. 


59 


North  Lmidon  Railvxiy  Co,  (1) ;  Wright  v.  Midland  Railway  Co.  H-  C-  ®^  ^• 
(2X    As  to  tlie  contention  of  the  plaintiff  that,  notwithstanding       ^^_^ 
contributory  negligence,  if  it  could  be  shown  that  the  defendant,  the  Commis 
br  the  exercise  of  ordinary  care,  could  have  averted  the  accident, 
the  onus  is  on  the  plaintiff,  and,  before  it  can  be  left  to  the  jury, 
there  must  be  evidence  to  support  it     Here  there  is  none.     The 
expert  evidence  on  this  is  mere  conjecture  and  should  not  be  left 
to  the  jury.    The  mere  failure  to  perform  a  self-imposed  duty  is 
not  actionable  negligence :  Skelton  v.  London  and  North-Western 
BaUaxLy  Co.  (3). 


stonkk  of 
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Griffith  C.  J.  This  is  an  appeal  from  the  decision  of  the  Supreme 
Court  of  Western  Australia  setting  aside  a  judgment  for  the 
defendant  in  an  action  heard  before  Mr.  Commissioner  Roe  and  a 
yny  at  Kalgoorlie,  in  which  the  learned  Commissioner  directed 
the  jury  to  return  a  verdict  for  the  defendant.  The  action  was 
brought  by  the  plaintiff  against  the  Commissioner  of  Railways  for 
(kmages  for  injuries  sustained  by  her  by  reason  of  the  alleged 
n^ligence  of  the  defendant's  servants.  In  the  first  instance  it  was 
set  up  on  behalf  of  the  defendant  that  the  plaintiff  was  guilty  of 
negligence  which  contributed  to  the  injury,  and  at  the  trial  an 
amendment  was  made  in  the  pleadings  setting  out  that,  if  the 
plaintiff  was  guilty  of  that  negligence,  the  defendant  could 
notwithstanding,  by  the  exercise  of  reasonable  care,  have  avoided 
the  injuries  complained  of.  The  facts  are  in  an  extremely  small 
eompass.  They  give  rise  to  a  question  of  law  which  is  in  one 
sense  of  considerable  difficulty,  although  the  difficulty  is  not  so 
much  as  to  principles  of  law  as  of  the  application  of  the  settled 
I»inciples  to  the  facts.  The  plaintiff  was  run  down  by  a  train  at 
a  level  crossing  near  Kalgoorlie.  The  locivs  in  quo  was  situated 
at  the  middle  of  the  arc  of  a  somewhat  shai-p  curve,  at  a  point 
where  there  is  a  double  line  of  rails  which  runs  from  Kalgoorlie 
to  Boulder.  Approaching  the  crossing  from  the  convex  side 
Kalgoorlie  is  to  the  right ;  trains  therefore  coming  from  Kalgoorlie 
where  they  pass  the  crossing  go  on  a  curve  receding  to  the  left 
land,  trains  coming  from  Boulder  go  on  a  curve  receding  to  the 


October  17. 


\\\  LR.  7  H.L.,  213,  at  p.  233.  (2)  1  T.L.R.,  400. 

(3)  L.R.,  2C.P.,  631. 
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H.  C.  OF  A.  right  hand.  At  that  place  the  line  is  perfectly  free  and  open, 
*        and  is  fenced  up  to  the  level  crossing,  where  there  are  cattle 

The  Commis-  pits  to  prevent  cattle  straying  on  to  the  line.  The  plaintiff 
Raii^ways  ^^®  coming  down  the  road  towards  the  level  crossing  from 
the  convex  side  of  the  curve  about  ten  o'clock  in  the  morning. 
As  she  approached  the  railway  she  heard  the  whistle  of  a  train 
to  her  right,  coming  from  Kalgoorlie.  She  waited  and  saw  a 
train  pass  the  level  crossing,  passing  to  her  left.  When  the  train 
had  passed  she  approsiched  close  to  the  rails,  and  she  said  that 
when  she  was  near  the  crossing  she  looked  up  the  line  to  the  left 
and  right  and  saw  no  other  train.  Now,  it  appears  from  w^hat 
happened  afterwards  that  there  was  another  train  to  her  left, 
coming  from  Boulder,  and  it  must  at  that  moment  have  been 
hidden  from  her  view  by  the  passing  train  from  Kalgoorlie  going 
towards  Boulder.  The  curve  of  the  line  would  cause  that  train 
to  obstruct  her  view  of  the  line  for  a  considerable  distance — about 
three  hundred  yards  from  where  she  must  have  been  standing 
at  the  crossing.  As  soon  as  the  train  had  passed  she  stai'ted  to 
go  across  the  line.  She  says  that,  as  soon  as  she  got  into  the  six 
foot  way,  the  space  between  the  two  lines  of  railway,  she  looked 
both  to  the  right  and  to  the  left  and  saw  no  train,  and  heard  no 
whistle.  At  that  point,  however,  she  had  a  clear  view  to  the  left 
for  at  least  three  hundred  yards.  She  walked  on,  and  having 
walked  about  six  feet,  or  at  most  nine  feet,  she  was  struck  by 
the  engine  of  the  train  coming  from  Boulder  towards  Kalgoorlie. 
Now,  from  the  fact  that  she  says,  and  insists,  that  she  saw  no  train, 
whereas  it  is  undoubted  that  a  train  was  there,  and  that  there 
was  a  clear  view  for  three  hundred  yards,  it  is  obvious  that  she 
either  saw  the  train  and  walked  into  it,  which  is  an  absurd  pro- 
position, or  that  she  did  not  look.  I  think  it  is  obvious  that  she 
did  not  look.  So  that,  on  the  one  hand  we  have  evidence  to  go 
to  the  jury  that  the  defendant's  train,  which  was  a  special  train, 
did  not  whistle,  which  is  some  evidence  of  negligence,  and  on  the 
other  the  fact  established  upon  her  own  evidence,  although  not 
admitted  by  her,  that  she  did  not  look  and  see  the  train  coming 
upon  her  from  the  left.  There  can  be  no  doubt  that,  in  a  level 
crossing  like  that,  in  broad  daylight,  it  is  the  duty  of  everyone  to 
look  and  see  if  a  train  is  coming.     That  would  be  so,  even  if 
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there  was  no  notice;  but   it  appears  that  there  is  a  notice  at  H.  C.  of  A. 
this  particular  spot,  warning  people  to  "Look  out  for  the  train/' 
So  we  have  these  two  facts,  on  the  one  hand  evidence  of  neg-  xhb  Ccmmis 
Hgence  on  the  part  of  the  defendant,  on  the  other  hand  evidence 
that  the  plaintiff  did  not  look.     It  is  true  she  said  she  looked, 
and  no  doubt  she  did  look  while  the  view  was  obstructed  by  the 
other  train ;  but  the  obligation  to  look,  involves,  to  my  mind,  the 
obligation  to  look  at  a  time  when  you  can  see.      Seeing  that 
there  was  negligence  on  the  part  of  the  defendant  in  not  whistl- 
ing, and  also  on  the  part  of  the  plaintiff  in  not  looking,  what 
then  is  to  be  the  consequence  ?  The  learned  Commissioner  was 
aaked  to  direct  judgment  for  the  defendant,  and  he  did  so,  and 
gave  his  reasons,  holding  that  contributory  negligence  had  been 
proved  in  the  plaintiff 's  case,  and  that,  therefore,  he  was  justified 
in  withdrawing  the  case  from  the  jury.    On  the  case  going  to  the 
Supreme  Court  the  learned  Judges  appear  to  have  been  of  the 
opinion  that,  in  a  case  where  contributory  negligence  is  set  up,  the 
case  cannot  be  withdrawn  from  the  jury.     A  great  number  of 
authorities  were  referred  to  in  the  very  able  argument  which  has 
been  addressed  to  us;  but  the  only  opinion  I  have  been  able  to  find 
10  the  effect  that  contributory  negligence  cannot  be  withdrawn 
from  the  jury,  is  the  opinion  of  Lord  Penzance  in  Slattei^y's  Case 
( 1 1    I  will  mention  one  or  two  cases  which  have  been  referred  to. 
One  is  the  case  of  Brown  v.  Tlie  Oreat  Western  Railway  (2).    In 
that  case  Lord  Justice  Bowen  said :  "Whenever  facts  which  are  not 
in  conflict  admit  of  two  reasonable  constructions,  one  in  favour  of 
the  plaintiff,  the  other  in  favour  of  the  defendant,  it  is  for  the 
jury  and  not  for  the  Judge  to  draw  the  inference.     On  the  other 
hand,  where  the  facts  admit  of  but  one  reasonable  construction, 
it  Ls  for  the  Judge  to  decide  the  case  upon  the  only  ground  on 
'^hich  it  can  be  decided  by  any  reasonable  man.     To  apply  that 
principle,  in  Davey  v.  London  and  South-  Western  Railway  Co.  the 
facts  showed  only  one  possible  view — viz.,  that  the  plaintiff  himself 
was  responsible  for  the  accident,  and  therefore  the  Judge  was 
Umnd  to  non-suit.   So  in  Wakelin  v.  London  and  SoiUh-  Western 
Railway  the  facts  were  not  in  dispute,  and  the  only  possible  view 
was  that  no  one  could  tell  how  the  accident  happened.     The  same 

(1)  3  App.  Co.,  1155,  at  p.  1175.  (2)  1  T.L.R.,  614. 
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H.  C.  OF  A.  principle  is  to  be  applied  in  this  ease.     It  is  clear  that  two  reason- 
^^^        able  views  may  be  taken,  or,  at  all  events,  that  there  is  a  reason- 

The  Commis-  able  view  consistent  with  the  plaintiff 's  right  to  recover.  Therefore 
RAr^vAvs    ^^®  learned  Judge  could  not  draw  his  own  inference  of  fact."     So 
that,  if  there  are  two  reasonable  views  to  be  taken  on  the  evidence, 
or  if  there  is  any  inference  to  be  drawn  from  the  evidence,  the  case 
is  one  for  the  jury ;  but  if  not,  it  is  for  the  Judge  to  withdraw 
the  case  from  the  jury.     The  whole  matter  was  veiy  fully  dis- 
cussed in  the  judgment  of  Chief  Baron  Palles  in  the  case   of 
Coj/le  V.  Great  Northern  Railway  Co,  of  Ireland  (1).     The  learned 
Judge,  after  reviewing  the   whole  of  the  cases  on  the  subject, 
said  (p.  418) :  "  I  have  anxiously  considered  the  cases  cited,  and 
many  others,  with  a  view  to  form  an  opinion  satisfactory   to 
my  own  mind  upon  the  subject ;  and  I  venture  to  think  it  will 
be  found  that  the  followmg  proposition  is  correct  in  point  of  law, 
and  consistent  with,  if  not  established  by,  all  the  authorities  : — 
that,  to  justify  the  Judge  in  leaving  the  case  to  the  jury,  not- 
withstanding the  voluntary  act  of  the  injured   person,  w^hich 
contributed  to  the  injury  complained  of,  the  circumstances  must 
be  such  as  either,  firstly,  to  make  the  question  whether  that  act 
is  negligent  (either  per  se,  or  having  regard  to  the  conduct  of  the 
defendants   inducing,  or  affecting   it),   a   question   of  fact ;    or, 
secondly,  the  circumstances  must  be  such  as  to  render  reasonable 
an  inference  of  fact,  that  the  defendants,  by  using  due  care,  could 
have  obviated  the  consequences  of  the  plaintiff*'s  negligence.     If 
the  case  be  so  clear  that  the  determination  of  those  two  questions 
involves  no  inference  of  fact,  it  is  for  the  Judge  and  not  for  the 
jury."     I  accept  that  as  laying  down  the  law  correctly  on  the 
subject.     I  have  already  pointed  out  that  in  this  case  the  conduct 
of  the  plaintiff  in  not  looking  is  previa  facie  negligence.     She 
says   she   looked,  therefore   she  was  not  put  off"  from  looking 
by  the  omission  of  the  defendant's  engine  driver  to  whistle.     I 
will  proceed  to  apply  these  two  tests,  and  first  inquire  whether 
her  act  in  not  looking  was  negligent  either  per  se  or  having 
regard   to   the   conduct  of  the  defendant  inducing  or  affecting 
it.     There  is  no  evidence  that  her  negligence  was  induced  or 


(1)  20L.R.,  Jr.,  409. 


2  CX.R.] 


OF   AUSTRALIA. 


63 


sionss  of 
Railways 

V. 

Leahy. 

Griffith  O.J. 


affected  by  any  act  of  the  defendant,  so  that,  if  that  was  H-  C.  of  A. 
all  there  is  in  the  case,  the  duty  of  the  learned  Commissioner 
was  either  to  grant  a  non-suit  or  to  enter  judgment  for  the  thk  Commis 
defendant,  as  the  case  might  be.  The  other  question  is  whether, 
the  plaintiff  having  been  guilty  of  the  negligence  of  not  looking, 
and  of  walking  in  front  of  the  train,  the  driver  could,  by  the  exer- 
cise of  reasonable  care,  have  obviated  the  effect  of  her  negligence. 
It  was  suggested  that  this  was  possible  in  two  ways  :  He  might 
have  pulled  up  his  train  before  he  got  to  her.  The  facts  as  to 
that  are  that,  after  she  reached  the  place  where  she  could  have 
seen  the  train  if  she  had  looked,  she  had  walked  seven,  eight,  or, 
at  most,  nine  feet,  before  she  was  struck  by  the  train.  On  the  other 
hand,  the  driver  of  the  approaching  train  might  have  seen  her 
while  she  was  walking  part  of  that  distance.  As  to  whether  the 
engine  driver  could  have  pulled  up  in  the  time,  that  seems  to  me 
to  be  a  difficult  question.  The  suggestion  is  that  he  ought  to 
have  whistled,  and,  that  if  he  had  done  so,  it  would  have  avoided 
the  accident.  Mr.  Barker  contends  that  the  onus  of  proof  of  that 
]a  on  the  plaintiff,  and  there  is  no  doubt  that  that  is  so.  The  ques- 
tion is  whether,  the  facts  being  as  I  have  stated,  and  the  precise 
distance  not  being  exactly  known,  and  it  being  a  matter  of  a  few 
seconds  only,  there  was  evidence  to  leave  to  the  jury  from  which 
they  would  have  been  justified  in  finding  that  the  defendant  could 
have  avoided  the  accident  by  the  exercise  of  reasonable  care.  I 
confess  I  have  very  great  difficulty  in  coming  to  the  conclusion 
that  there  was  enough  evidence  to  leave  to  the  jury  on  that  point ; 
but  as  my  learned  brothers  think  that  there  was,  I  am  not  pre- 
pared to  dissent  from  them.  On  the  other  points  I  agree  with 
them. 


Barton  J.  In  this  case  the  plaintiff,  in  her  statement  of  claim^ 
alleges  that  when  she  was  injured  she  was  walking  across  the 
raQway  line  between  Kalgoorlie  and  Boulder,  at  a  level  crossing 
known  as  the  Broad  Arrow  Crossing,  where  the  defendant's  rail- 
way line  intersected  a  public  thoroughfare.  Of  this  there  is  of 
coQise  no  question.  It  is  also  alleged  that  the  defendant  had 
not  erected  or  had  not  kept  up  any  fences,  gates,  or  other  protection 
to  his  said   railway   line   at   the   plcu^e.     That  contention   was 
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H.  C.  OF  A.   dropped.     Another  paragraph  says  that  "It  was  the  duty  of  the 
defendant's  engine  driver,  or  other  servant  to  blow  a  whistle,  or 
The  C0MMI8-  do  some  other  act,  to  notify  or  to  warn  persons  lawfully  crossing 
Raii.^ays    ^^^  ^^  railway  line  at  the  said  place  of  the  approach  of  an  engine 
on  his  said  line.    Alternatively,  it  was  the  duty  of  the  defendant  to 
take  reasonable  precautions  to  make  the  said  crossing  reasonably 
safe  for  persons  using  the  same."     And  then  she  says  that,  "on 
the  9th  of  August,  1903,  and  in  breach  of  his  said  duties,  an  engine 
coming  from  Boulder,  rushed  at  a  fast  pace  over  the  crossing,  no 
whistle  having  been  blown,  or  other  warning  given."     And,  the 
last  paragraph  states  that "  by  reason  of  the  matters  aforesaid  the 
plaintiff*  was  struck  and  run  over  by  the  engine,  both  her  legs 
being  so  injured  that  they  were  subsequently  amputated,  and  her 
body  severely  bruised  internally.   Against  that  statement  of  claim, 
a  defence  is  entered  in  which  all  material  facts  etre  denied,  and 
then  the  defendant  alleges  that  the  train  by  which  the  plaintiff" 
was  injured  on  the  occasion  alleged  approached  and  passed  over 
the  crossing  at  a  moderate  and  reasonable  pace,  and  after  the 
whistle   on  the  engine  had  been  blown  twice."     Further,  that 
"the  plaintiffs  injuries  were  not  caused  as  alleged,  but  by  the 
plaintiff's  recklessly,  and   negligently,   and   without  keeping  a 
proper  look  out  while  slie  was  crossing  the  railway  line,  step- 
ping in  front  of  an  approaching  train  and  from  behind  one  pro- 
ceeding in  an  opposite  direction  on  a  line  of  railway  parallel  to 
that  on  which  the  train  by  which  the  plaintiff*  was  knocked 
down  was  moving.''     And  that,  "in  any  event,  if  the  defendant 
or  his  servants  were  guilty  of  any  breach  of  duty  or  negligence 
(which  is   denied),  the   plaintiff"s  conduct  contributed  to  bring 
about  her  injuries,  and  the  injuries  and  accident  would  not  have 
happened   but   for  her  negligence  in  stepping  in   front  of  an 
approaching  train  in  the  manner  alleged."     Negligence  connected 
with  the   accident   on  the  part  of  the  defendant  appears  to  be 
admitted,   I  mean  admitted  for  the  purpose  of  this  argument. 
The  gravamen  of  the  defendant's  contention  is  the  contributory 
negligence  of   the  plaintiff*.     On   the  statement  of   defence  the 
plaintiff*  joined  issue  on  the  question  of  contributory  negligence, 
and  she  was  afterwards  allowed  to  make  a  further  allegation  by 
way  of  amendment,  that,  if  there  was  any  contributory  negligence, 


2  C.L.H.J 


OF  AUSTRALIA. 


65 


the  defendant  could  notwithstanding  by  the  exercise  of  ordinary  H.  C.  of  a 
care  have  avoided  the  accident.     Now,  it  appears  that  the  plaintiff,       ^ ^ 


signer  of 
Railways 

V. 

Leahy. 

-^— ^— ^^ 

Barton  J. 


with  some  friends  about  to  cross  the  line  at  the  Broad  the  Ck)MMis 
Arrow  Boad  crossing.     Her  friends  went  on  and  crossed  the  line, 
bat  she,  remembering  that  she  had  left  something  behind  her,  went 
back  for  it  and  returned  after  her  friends.     She  says  in  her  evi- 
dence, "I  saw  my  companions  had  crossed  the  line,  as  I  got  to  the 
line — I  heard  a  train  whistle,  coming  from  Kalgoorlie  to  Boulder 
— I  waited  and  looked  both  ways  as  the  train  was  coming  up  to 
me — I  could  see  nothing  else — I  waited  until  the  tail  of  the 
passenger  train  had  cleared  the  signal  post — I  looked  after  it,  and 
looked  agam  both  ways  before   I  proceeded  to  cross — I  heard 
nothing — I  had  crossed  there  many  times — There  was  no  whistle 
after  the  passenger  train  had  passed — If  a  train  had  whistled  I 
would  have  heard  it — I  crossed  the  passenger  train  lines  and  had 
got  between  the  other  two  rails  when  the  accident  occurred — Up 
to  that  moment  I  had  not  seen  or  heard  the  other  train":  that  is, 
a  special  train  coming  in  the  opposite  direction,  from  Boulder  to 
Kalgoorlie.    In  cross-examination  the  plaintiff  said  :  "You  have  an 
uninterrupted  view  up  to  Hannan's  Street  after  you  cross  the  first 
line,  there  was  nothing  to  obstruct  my  view — 1  looked,  and  did  not 
see   any   train."     There  are   other  witnesses  to  corroborate  the 
plaintiff,  and  what  appears  is  this,  taking  the  evidence  altogether, 
the  passing  of  the  passenger  train  and  the  coming  up  of  the 
qpedai  train  were  within  a  very  short  space  of  time.     She  said  in 
another  portion  of  her  evidence  that  she  had  always  heard  trains 
whistle  approaching  that  crossing,  and  that  the  passenger  train, 
which  was  approaching  the  crossing,  whistled  either  just  before 
or  just  after  she  saw  it.     It  does  not  appear  to  be  very  material 
which,  because  it  was  the  whistling   which  apparently  caused 
h^  to  pause.     That  train  passed,  and  it  is  true,  I  think,  that 
at  the  time  that  train  passed,  as  she  looked  down  Hannan  Street, 
her  view  of  Hannan  Street  Station  and  of  the  train  approaching 
thence,  i^.,  from  Boulder  towards  Kalgoorlie,  would  be  to  some 
extent  obstructed  by  the  receding  train.     Upon  the  evidence  we 
hare  to  consider,  the  engine  driver  of  the  special  train,   who, 
according  to  regulations,  should   have  whistled   three   hundred 
yards  from  the  crossing,  did  not  whistle  at  all.     Other  facts  in 
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H.  C.  OP  A.  relation  to  the  whistling  may  appear  if  the  case  goes  to  another 
^ ^       trial :  but  taking  the  case  as  it  stands  there  was  no  whistle  at  three 

The  Commis-  hundred  yards  or  at  all.  From  that  point  on  the  case  is  not  an 
extremely  clear  one ;  but  this  seems  clear,  that  a  few  moments 
before,  the  plaintiff  had  been  warned  by  a  whistle,  she  had 
taken  that  warning,  and  had  acted  with  the  ordinary-  degree  of 
prudence  which  would  be  expected  from  a  reasonable  person. 
Afterwards  she  went  upon  the  line  and  the  engine  of  a  special 
train,  which  had  not  whistled,  struck  her.  It  has  been  contended 
at  the  bar  that  it  was  not  possible  in  the  time  left  to  him  for 
the  engine-driver  to  have  pulled  up  his  train.  He  was  first  of 
all  in  fault  for  not  whistling,  and  in  the  next  place,  I  am  not 
clear  that  he  could  not  have  pulled  up  his  train,  and  I  am  by  no 
means  clear  that  he  could  not  have  so  decreased  the  speed  of  his 
train  as  to  have  given  the  plaintiff  a  chance  to  cross  the  line. 
Ordinarily  speaking,  the  action  of  a  reasonable  person  w^ould 
have  been  to  step  back  immediately  the  warning  of  the  approach 
of  a  train  was  given,  as  the  plaintiff  stepped  back  on  the  approach 
of  the  first  train.  In  the  case  of  the  second  train  the  opportunity 
to  step  back  was  not  given,  though  I  admit  that  there  does  seem 
to  be  evidence  of  contributory  negligence  on  the  part  of  the 
plaintiff,  who  might,  if  she  had  looked  more  carefully,  have  seen 
the  approach  of  the  train.  But  the  ordinary  method  of  warning 
was  not  taken.  It  was  adopted  in  the  one  case  and  neglected  in 
the  other  by  this  defendant.  One  question  is  whether  the  plaintiff 
might  have  expected  another  train  to  follow  so  closely  after  the 
passing  of  the  other.  Now  as  to  the  question  of  contributory 
negligence,  or  any  negligence  at  all,  we  must  recollect  that  this 
was  not  an  ordinary  train.  It  was  a  special  train,  not  on  the 
time  table,  and  one  which  those  who  were  accustomed  to  the 
running  of  the  trains  at  that  spot,  which  is  a  place  of  considerable 
traffic,  would  have  no  reason  to  expect  to  appear.  A  whistle, 
therefore,  one  would  suppose,  if  it  was  an  ordinary  method  of 
warning  to  the  plaintiff  with  respect  to  other  trains,  would  be  a 
method  of  warning  which  would  attract  her  attention,  more 
especially  even  than  in  the  case  of  a  train  which  she  knew  was 
running  every  day.  She  did  not  get  that  warning,  and  I  admit 
it  is  a  most  difficult  thing  to  say  whether  this  case  comes  under 
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the  rule  so  clearly  stated  by  Chief  Baron  Palles  in  the  case  of   H-  C-  ^^  '^• 
CoyU  V.  Great  Northeni  Railway  Co,  of  Ireland  (1):  "  Whether 
it  was  a  causa  cauaans  depends  on  this — Was  there  a  neglect  on  the  Commis- 
the  part  of  the  defendants  of  anything,  whereby  the  consequences    r^JJ^^ys 
of  the  plaintifTs  negligence  might  have  been  prevented."     And 
then  again   (2) — "  To  justify   the   Judge  in   leaving  the  case 
to  the  jury,  notwithstanding  the  voluntary  act  of  the  injured 
person,  which  contributed  to  the  injury  complained  of,  the  circum- 
stances must  be  such  as  either,  firstly,  to  make  the  question 
whether  that  act  is  negligent  (either  per  ae,  or  having  regard  to 
the  conduct  of  the  defendants  inducing  or  affecting  it),  a  question 
of  fact :  or  secondly,  the  circumstances  must  be  such  as  to  render 
reasonable  an  inference  of  fact,  that  the  defendants,  by  using  due 
care,  could   have   obviated   the   consequences   of  the  plaintift**s 
n^ligence.     If  the  case  be  so  clear  that  the  determination  of 
these  two  questions  involves  no  inference  of  fact,  it  is  for  the 
Judge,  and  not  for  the  jury."     Now,  was  the  question,  whether 
the  plaintiff's  act  in  going  on  was  negligent,  either  by  itself,  or 
having  regard  to  the  conduct  of  the  defendant's  inducing  or 
affecting  it,  a  question  of  fact?     I  think  it  was.     I  think,  on 
the  whole  it  was  a  question  for  a  jury  to  weigh  the  respective 
facts  and  inferences,  so  as  to  say  which  was  the  causa  causana, 
the  act  of  the  plaintiff  or   the  act  of  the  defendant,  whether 
the  contributory   negligence   of   the   plaintiff,   of   which    there 
is  some  evidence,   was   such   that,   notwithstanding    any    con- 
duct of  the  defendant,  the  accident  would  have  happened,  or 
whether  on  the  other  hand,  the  accident  would  have  happened 
notwitlistanding  any   conduct  of  the   plaintiff.      I  find  that  a 
difficult  question  to  decide,  and  I  think  I  ought  to  be  clear  that, 
the  plaintiff's  conduct  manifestly  was  the  causa  cauaana,  before 
I  say  that  the  learned  C!ommissioner  was  right  in  withdrawing 
the  case  from  the  jury.     So  there  are,  at  least,  two  questions  to 
be  determined,  and  one  must  be  clear  upon  the  determination  of 
them  that  there  is  no  evidence  of  fact  for  the  jury.      I  must 
confess  I  am  not  clear  on  that  point.     I  am  not  clear  that  the 
plaintiff  has  not  shown  that  the  defendant,  by  using  greater  care 


(1)  20  L.R.,  Ir.,  409,  at  p.  417. 
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H.  C.  OF  A.  than  he  did,  could  have  obviated  what  otherwise  would  have  been 
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'^       the  consequences  of  the  plaintiffs  negligence.     I  may  refer  to  the 

The  Commis-  remarks  of  Lord  Watson  in  the  case  of  Wakdin  v.  The  London 
and  South'  Western  Railway  Co.  (1).  Lord  Watson  said  :  "I  am  of 
opinion  that  the  onus  of  proving  affirmatively  that  there  was  con- 
tributory negligence  on  the  part  of  the  person  injured  rests,  in  the 
first  instance,  upon  the  defendants,  and  that  in  the  absence  of 
evidence  tending  to  that  conclusion,  the  plaintiff  is  not  bound  to 
prove  the  negative  in  order  to  entitle  her  to  a  verdict  in  her 
favour.  That  opinion  was  expressed  by  Lord  Hatherley  and  Lord 
Penzance  in  the  Duhlin,  Wicldow  and  Wexford  Raihvay  Co.  v. 
Slattei'y  (2).  I  agree  with  these  noble  Lords  in  thinking  that, 
whether  the  question  of  such  contributory  negligence  arises  on  a 
plea  of  *  not  guilty,'  or  is  made  the  subject  of  a  counter  issue,  it  is 
substantially  a  matter  of  defence,  and  I  do  not  find  that  the  other 
noble  Lords,  who  took  part  in  the  decision  of  Slattery's  case,  said 
anything  to  the  contraiy.  In  expressing  my  own  opinion,  I  have 
added  the  words  *  in  the  first  instance,'  because  in  the  course  of 
the  trial  the  onus  may  be  shifted  to  the  plaintiff  so  as  to  justify 
a  finding  in  the  defendants'  favour  to  which  they  would  not 
otherwise  have  been  entitled.  The  difficulty  of  dealing  with  the 
question  of  onus  in  cases  like  the  present  arises  from  the  fact  that 
in  most  cases  it  is  well  nigh  impossible  for  the  plaintiff"  to  lay  his 
evidence  before  a  jury  or  the  Court  without  disclosing  circum- 
stances which  either  point  to  or  tend  to  rebut  the  conclusion  that 
the  injured  party  was  guilty  of  contributory  negligence.  If  the 
plaintiff's  evidence  were  sufficient  to  show  that  the  negligence  of 
the  defendants  did  materially  contribute  to  the  injury,  and  threw 
no  light  upon  the  question  of  the  injured  party's  negligence,  then 
I  should  be  of  opinion  that,  in  the  absence  of  any  counter-evidence 
from  the  defendants,  it  ought  to  be  presumed  that,  in  point  of 
fact,  there  was  no  such  contributory  negligence.  Even  if  the 
plaintiff's  evidence  did  disclose  facts  and  circumstances  bearing 
upon  that  question,  which  were  neither  sufficient  pei"  se  to  prove 
such  contributory  negligence,  nor  to  cast  the  onus  of  disproving  it 
on  the  plaintiff,  I  should  remain  of  the  same  opinion.     Of  course. 


(1)  12  App.  Cas.,  41.,  at  pp.  47  and  48. 

(2)  3  App.  Cas.,  1169,  1180. 


2  C.LR.] 


OF  AUSTRALIA. 


69 


V. 

Leahy. 


Barton  J. 


*  M   C   OP  A 

a  plaintiff  who  eomes  into  Court  with  an  unfounded  action  may      \L^ 
have  to  submit  to  the  inconvenience  of  having  his  adversary's       v^,— ' 
defence  proved  by  his  own  witnesses ;  but  that  cannot  affect  the  'I'he  Commis- 

.       *  "  ^  ^  SIGNER  OF 

question  upon  whom  the  onus  lies  in  the  first  instance.  As  Lord  Railways 
Hatlierley  said  in  Dublin,  Wicklow  and  Wexford  Railway  Co.  v. 
Slattery:  *If  such  contributory  negligence  be  admitted  by  the 
plaintiff,  or  be  proved  by  the  plaintiff's  witnesses  while  estab- 
lishing negligence  against  the  defendants,  I  do  not  think  there  is 
anything  left  for  the  jury  to  decide,  there  being  no  contest  of 
fact' "  The  contributory  negligence  there  dealt  with  is  negligence 
on  the  part  of  the  plaintiff  without  which,  on  a  review  of  the  whole 
facts,  the  injury  would  not  have  taken  place. 

Following  the  reasons  of  Lord    Watson  it  cannot  be  doubted 
that  he  aptly  concludes  with  that  quotation  from  Lord  Hatherly, 
and  for  myself  I  think  that  presents  a  reasonable  and  satis- 
factory explanation.     Was  contributory  negligence  admitted  by 
the  plaintiff  or  proved  by  the  plaintiff's  witnesses  ?     If  so,  and 
if  it  was  a  class  of  contributory  negligence  which  deprives  the 
plaintiff  of  her  right  of  action,  nobody   can   doubt   that  there 
was  nothing   left  for  the  jury  to  decide,  and  that  the   Com- 
missioner  would   have   been   right   in   directing  a   verdict   for 
the  defendant.     In  Radley'a  Case  (1),  Lord  Penzance  puts  the 
matter  this  way  (2) :  "  The  remaining  question  is,  whether  the 
learned  Judge  properly  directed  the  jury  in  point  of  law.     The 
law  in  these  cases  of  negligence  is  perfectly  settled,  and  is  beyond 
dispute.     The  first  proposition  is  a  general  one  to  this  effect — 
that  the  plaintiff  in  an  action  for  negligence  cannot  succeed  if  it 
is  found  by  the  jury  that  he  has  himself  been  guilty  of  any 
negligence  or  want  of  ordinary  care  which  contributed  to  the 
eause  of  the  accident     But  there  is  another  proposition  equally 
wdl  established,  and  it  is  a  qualification  upon  the  first,  namely, 
thai  although  the  plaintiff  might  have  been  guilty  of  negligence, 
and  although  that  negligence  might  have  in  fact  contributed  to 
the  accident,  yet  if  the  defendant  could  in  the  result,  by  the 
exercise  of  ordinary  care  and  diligence  have  avoided  the  mischief 
which  happened,  the  plaintiff's  negligence  would  not  excuse  him." 


II  46L.J.  Ex.,o73. 


(2)  46  L.J.,  Ex.,  at  p.  o7o. 
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H.  C.  OF  A.  Reviewing  then  together  the  passages  I  have  read,  which  are 
^^^'  perfectly  consistent  with  each  other,  the  question  here  is  this  : 
The  Commis-  Could  the  defendant,  notwithstanding  the  negligence  of  the 
plaintiff  contributing  to  the  accident,  by  the  exercise  of  ordinary 
care  and  diligence  have  avoided  the  mischief  which  happened  ? 
If  so,  the  plaintiff's  negligence  will  not  excuse  the  defendant. 
In  this  case  I  think  it  was  for  the  jury  to  answer  that  question. 
Now,  as  in  the  event  of  this  case  going  down  to  a  second  trial,  we 
shall  exercise  a  wise  discretion  by  not  making  any  reference  to 
the  facts  which  might  be  unduly  used  at  that  second  trial,  I  feel 
myself  compelled  to  go  no  further  in  applying  the  law  to  the 
facts  than  I  have  done.  If  a  jury  came  to  the  conclusion  on 
these  facts  that  by  precautions,  not  extraordinary,  but  ordinarily- 
well-known,  and  applied,  not  necessarily  easily,  it  may  be  with 
some  diflScuIty,  but  such  as  he  could  apply,  have  prevented 
this  train  from  knocking  down  and  inflicting  injury  upon  the 
plaintiff,  and  if  they  come  to  the  conclusion  that  it  would  have 
been  possible  for  the  defendant  to  have  prevented  the  accident, 
notwithstanding  the  plaintiffs  negligence,  then  the  question  I 
should  have  put  to  myself  would  be :  Can  I  say  that  such  a 
verdict  was  one  which  any  reasonable  man  could  have  properly 
given  ?  Well,  I  do  not  feel  myself  prepared  to  answer  that 
question  by  saying  that  such  a  verdict  would  be  in  that  sense  one 
which  no  reasonable  man  could  have  found.  I  think  that  in  this 
case,  coming  before  us  at  such  a  stage,  I  am  bound  to  express  the 
opinion  that  the  jury  should  have  had  an  opportunity  of  finding 
upon  these  facts.  That  is  all  I  do  say,  and  for  that  reason  I  think 
the  decision  of  the  Commissioner  should  be  set  aside  and  that  the 
case  should  go  down  for  a  new  trial. 

O'Connor  J.  I  agree  in  the  statement  of  law  made  by  my 
learned  brothers,  particularly  that  adopted  from  the  report  of 
Coyle  V.  The  Gn^eat  Northern  Railway  Co,  of  Ireland  (I).  The 
plaintiff,  in  an  action  of  this  kind,  must  prove  two  things  before 
he  can  succeed.  He  must  prove  in  the  first  place  some  act  of 
negligence  on  the  part  of  the  defendant,  and  he  must  prove  in 
the  second  place  that  it  was  that  negligence  which  produced  the 
injury.     If  it  appears  in  the  course  of  the  case,  whether  it  is  in 

(1)  20  L.R.,  Ir.,  409. 
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the  plaintiflTs  own  case  or  in  the  evidence  for  the  defendant,  that  H-  C-  ®^  ^' 

it  was  not  the  defendant's    negligence,  but  the   plaintiffs  own       , '^ 

negligence  that  caused  the  injury,  then  the  plaintiff  cannot  succeed,  ths  Commih- 
and  if  this  latter  set  of  facts  appear  in  the  plaintiffs  own  case  then    ^'^^^^ys 
a  Jod^  would  have  no  option  but  to  withdraw  the  case  from  the 
jury.    Negligence  is  always  a  question  of  fact ;  but  as  in  the  case 
of  all  other  facts  a  jury  cannot  be  called  upon  to  decide  unless  there 
is  a  certain  amount  of  evidence  of  that  fact  to  go  to  a  jury.   One  set 
of  circumstances  in  which  the  case  ought  to  be  withdrawn  from  a 
jury  is  stated  in  the  case  of  Wright  v.  Midland  Railway  Co,  (1). 
I  think  it  would  be  useful  if  I  quote  the  remarks  of  the  Master 
of  the  Rolls,  afterwards  Lord  Eaher,  who  says  (2):  ''When  ought 
a  Judge  to  take  a  case  out  of  the  hands  of  a  jury  ?     When  is  he 
entitled  to  do  so  ?     Let  us  see  what  Mr.  Justice  Fidd  says  : — *  1 
say  I  may  take  it  into  my  own  hands  when  no  reasonable  jury, 
acting  fairly  and  impartially  between  the  plaintiff  and  the  defend- 
ant, ought  to  draw  or  would  draw  any  but  one  conclusion,  and  that 
conclusion  is  conclusive  against  the  plaintiff;  then  I  must  take 
the  case  into  my  own  hands.' "  In  applying  that  principle,  a  Judge 
cannot  take  the  decision  of  the  facts  into  his  own  hands,  and  refuse 
to  allow  the  jury  to  decide  upon  them,  unless  in  regard  to  those 
facts  there  is  only  one  conclusion  which  reasonable  men  can  draw, 
and  that  is  a  conclusion  against  the  plaintiff.  The  whole  of  the  main 
case  really  depends  upon  the  defence  of  contributory  negligence. 
As  I  take  it  there  is,  at  all  events,  evidence  to  go  to  the  jury 
that,  considering  the  situation  of  this  level  crossing,  there  was 
negligence  on  the  part  of  the  defendant  in  failing  to  whistle  on 
approaching  the  level  crossing.     As  has  already  been  observed  by 
my  learned  brothers,  we  are  dealing  now  only  with  the  case  as  it 
was  proved  for  the  plaintiff.   When  the  case  goes  down  for  a  new 
trial  there  will  probably  be  other  facts  given  in  evidence  for  the 
defendant,  and  possibly  a  new  complexion  will  be  given  to  things ; 
bat  I  think  it  appears  clear  upon  the  facts  proved  in  the  plaintiffs 
case,  that  pHvfid  facie  the  plaintiff  herself  was  guilty  of  contribu- 
tory negligence  in  not  looking  to  see  whether  the  line  was  clear 
before  she  attempted  to  cross.     Mr.  Smith  made  two  answers  to 
that  case  of  contributory  negligence.     He  said  in  the  first  place 

(1)  1  T.L.R.,  406  (n.).  (2)  1  T.L.R.,  at  p.  407. 
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H.  C.  OP  A.  that,  to  use  the  words  of  Chief  Baron  Palles  in  Coyle's  Case  (1): 
^^\       "  The  case,  treated  in  that  way,  comes  within  the  same  class  as 
The  Commis-  Wanleaa'  Case  (2),  in  which  an  act  of  the  plaintiff,  which  prima, 
RAtt^AYs   f^^^y  *^d  judged  by  itself,  irrespective  of  the  defendant's  con- 
duct,  would   in   law   be   negligence — that  is,  crossing  the  line 
without  looking — may  lose  its  character  of  negligence,  by  reason 
of  its  being  induced  by  the  conduct  of  the  company  in  stating  in 
effect '  there  is  no  necessity  to  look,  for  the  train  is  not  coming,'  " 
and  his  contention  is  that  as  the  plaintiff  had  a  right  to  expect  a 
warning  by  a  whistle,  the  absence  of  whistling  was  an  intimation 
that  there  was  no  necessity  to  look  because  the  train  was  not 
coming.   It  seems  to  me  that  there  is  one  effective  answer  to  that, 
and  it  is,  that  the  plaintiff  was  not  thrown  off  her  guard  by  the 
defendant  s  conduct,  because  she  herself  says  she  did  look  up  and 
down  the  line,  and  that  she  saw  nothing.    It  seems  to  me  hardly 
possible  for  this  Court  to  set  up  for  the  plaintiff  an  answer  to 
her  contributory  negligence  which  she  did  not  think  of  setting  up 
herself — namely,  the  defence  that  she  was  lulled  into  security  by 
the  conduct  of  the  defendants,  and  for  that  reason  did  not  look 
to  see  whether  the  train  was  coming.     She  herself  says  she  did 
look.     But  there  is  another  answer  raised  by  Mr.  Smith  to  the 
defence  of  contributor}'-  negligence,  which  is  well  worthy  of  con- 
sideration ;   that  is  that,  although  the  plaintiff  may  have  been 
guilty  of  contributory  negligence,  yet  the  injury  to  the  plaintiff 
might  have  been  obviated  if  the  defendant,  on  his  part,  had  used 
ordinary  care.     He  applies  that  answer  to  the  case  in  this  way. 
He  says  that,  even  assuming  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  not  looking  down  the  line  when  she  had 
paased  behind  the  passenger  train,  the  defendant  was  to  blame  in 
not  blowing  his  whistle  so  as  to  give  her  warning  before  she  got 
on  to  the  line.      Now  I  have  very  much  difficulty  in  saying,  as 
the  case  stands,  what  the  facts  were  from  which  we  are  asked  to 
draw  that  inference,  and  I  think  Mr.  Barker  is  quite  right  in 
saying  that  is  an  issue  the  onus  of  which  is  upon  the  plaintiff. 
The  plaintiff  must  show  that  the  defendant  has  omitted  some 
precaution  which  would  have  got  rid  of  the  consequences  of  tlie 
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plaintiff's  negligence.     The  real  difficulty  in  this  case  is  whether  H.  C.  of  A. 
the  plaintiff  has  given  such  evidence  of  that  particular  negligence        ^^^' 
on  the  defendant  s  part  as  is  sufficient  to  go  to  a  jury.     Now,  the  xhk  Ck)MMi8 
whole  of  the  evidence  as  to  that  part  of  the  case  really  amounts 
to  this — the  plaintiff  says,  and  some  of  her  witnesses  support  her 
her  in  this — that  she  did  not  move  from  the  position  which  she 
occupied  while  the  passenger  train  was  passing  until  after  it  had 
passed  the  signal  post  which  is  just  twenty  yards  away  from  the 
crossing,  and  at  that  time  she  was  some  eight  or  nine  feet  from  the 
line  which  the  passenger  train  had  crossed — she  described  the 
crossing  as  the  length  of  the  room,  away  from  her,  but  we  are  told 
that  it  was  something  like  eight  or  nine  feet.    She  said  when  the 
passenger  train  hjwi  got  twenty  yards  away  from  the  crossing, 
she  walked  across  the  line ;  so  that  she  had  to  move  from  where 
she  was  standing,  to  cross  the  first  line,  and  to  cross  the  six  feet 
way  before  she  got  on  to  the  line  on  which  there  was  danger. 
Xow,  according  to  the  evidence  of  the  plaintiff,  it  seems  to  be 
dear  enough   that  the  defendant's  engine    driver  could,  if  he 
had  been  on  the  look-out,  have  seen  the  plaintiff,  at  all  events, 
from  the  time  when  she  cleared  the  passenger  train ;  and  as  the 
passenger  train  went  on  towards  Hannan  Street,  it  was  opening 
up  more  and  more  the  view  for  the  driver  of  the  special.   I  think 
we  may  fairly  infer  that,  at  all  events,  he  could  have  seen  the 
plaintiff  after  she  had  crossed  the  line  of  rails  on  which  the 
passenger  train  was  running,  and  when  she  got  to  the  six  feet 
way.    It  is  alleged  that,  when  he  saw  her  there,  it  was  his  duty 
to  whistle.      The  plaintiff  says  that,  if  she  had  heard  the  whistle 
she  would  have  stopped,  and  I  think  that  is  a  reasonable  infer- 
ence.    It  is  said  that  the  defendant's  engine  driver  failed  in  his 
duty  in  this  respect,  that  when  he  saw  the  plaintiff  come  up  to 
the  line,  and  about  to  cross  it,  even  if  there  was  some  six  or  seven 
feet  between  her  and  the  rails,  he  ought  to  have  whistled,  and 
that,  if  he  had  done  so,  she  would  not  have  stepped  on  to  the 
rails.     The  question  is  whether  on  those  facts  there  is  sufficient 
evidence  to  go  to  the  jury  of  negligence  by  the  defendant  of 
some  precaution  which  a  reasonable  man  under  the  circumstances 
would  have  taken  to  avert  the  consequences   of  the  plaintiff's 
negligence.    I  must  admit  that  the  case  is  very  near  the  line.    It 
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H.  C.  oj  A.  is  a  very  difficult  matter  to  say  what  the  jury  would  do  under  the 
circumstances;  but  before  I  can  say  that  this  case  ought  not  to 

The  Gommis-  go  to  the  jury  in  order  to  have  that  question  determined,  I  must 
be  satisfied  myself  that  it  would  be  impossible  for  a  jury  of 
reasonable  men  to  come  to  the  conclusion  that  this  precaution 
under  the  circumstances  ought  not  to  have  been  taken,  and,  if 
taken  that  it  could  not  have  been  effectual.  In  other  words,  if 
the  case  had  gone  to  the  jury,  would  the  Court  have  been  entitled 
to  set  aside  a  verdict  for  the  plaintiff  on  that  issue  on  the  ground 
that  it  was  one  which  reasonable  men  could  not  have  arrived  at. 
I  find  it  impossible  to  come  to  the  conclusion  that  the  Court 
would  have  set  aside  such  a  verdict  under  those  circumstances, 
and,  that  being  so,  it  appears  to  me  that  the  case,  by  reason  of 
these  facts  appearing  in  the  plaintiff's  own  case,  ought  not  to 
have  been  withdrawn  from  the  juiy.  For  that  reason  the  case 
ought  to  go  down  for  a  second  trial. 

Mr.  Smith.     I  ask  for  costs. 

Griffith,  C.J.     We  think  the  costs  should  abide  the  event 
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ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
NEW   SOUTH  WALES. 

Practice — Timefm^  setting  down  appeal  for  heayHng — Delay — Appeal  RvleSy  sec.  II I. ^ 
r.  12,  o/22n^  August,  1904— Costs. 

Where  an  appellant  has  a  Bubstantial  ground  of  appeal,  and  has  shown  his 
bond  fides  by  promptly  giving  security  and  taking  all  other  necessary  steps  in 
the  prosecution  of  his  appeal,  the  mere  failure  to  set  the  appeal  down  for 
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hMiing  at  the  proper  sittiDgs  of  the  Court,  as  prescribed  by  the  Appeal  Rules,    H.  C.  of  A 
it  not  in  itself  a  sufficient  ground  for  dismissing  the  appeal  for  want  of  1004. 

prosecution.  * — »^^ 

.  „/%,,,  ,       .       i.  ,       ■  ,  o.  1        ,i^y^*        1    Brickwood 

An  appellant  filed  and  served  notice  of  appeal  on  7  th  September,  1904,  and  ,;. 

on  the  next  day  lodged  security,  £50,  though,  under  the  Appeal  Rules,  he  need    Young  and 

not  have  done  so  till  three  months  later.     By  r.  12  of  sec.  III.  of  the  Amended 

Appeal  Rules  of  22nd  August,  1904,  the  appellant  was  bound,  under  these 

drcnmstances,  to  set  down  the  appeal  for  hearing  at  the  sittings  of  the  High 

Court  in  November,  1904,  whereas,  if  he  had  waited  until  the  expiration  of 

the  three  months  allowed  for  the  giving  of  security,  he  would  not  have  been 

obliged  to  set  the  appeal  down  until  the  subsequent  sittings.     The  appeal  not 

having  been  set  down  within  the  time  prescribed,  certain  of  the  respondents 

noved  to  have  it  dismissed  for  want  of  prosecution. 

The  motion  was  dismissed,  upon  the  appellant  undertaking  to  set  the 
'  appeal  down  for  hearing  at  the  then  present  sittings,  but  the  appellant  was 
ordered  to  pay  the  costs  of  the  motion. 

The  Court  refused  to  make  the  payment  of  these  coste  by  the  appellant  a 
condition  precedent  to  the  entertaining  of  the  appeal. 

Motion  to  dismiss  appeal  for  want  of  prosecution. 

Notice  of  appeal  was  -filed  and  served  on  7th  September,  and 
on  the  next  day  £50  security  was  lodged  by  the  appellant,  but  the 
appeal  was  not  set  down  for  the  November  sittings,  which  were 
the  first  sittings  after  the  two  months  allowed  by  r.  12,  sec.  III.,  of 
the  Appeal  Rules  of  22nd  August,  1904.  It  appeared  that  the 
appellant's  solicitor  was  under  the  impression  that  it  was  necessary 
to  have  the  transcript  prepared  before  setting  the  appeal  dowTi 
for  hearing,  and  its  preparation  had  been  unavoidably  delayed 
by  the  making  of  neceasary  copies  of  documents,  and  by  certain 
other  causes  for  which  the  respondents'  solicitors  were  partly 
responsible. 

Rich,  for  the  applicants  (respondents  other  than  the  Minister 
for  Public  Works).  The  appellant,  by  his  delay,  has  disentitled 
himself  to  have  his  appeal  heard.  The  security  was  lodged  on 
Sth  September,  and  therefore  the  appeal  should  have  been  set 
down  for  hearing  at  the  present  sittings  :  r.  12,  sec.  III.  of  Appeal 
Rules,  22nd  August,  1904,  which  amended  the  Amended  Rules  of 
I2th  October,  1903.  There  wa,s  no  reasonable  excuse  for  the 
delay.  It  was  not  necessary  to  have  the  transcript  complete  before 
setting  down.     The  limitation  of  time  is  in  the  nature  of  a  right 
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^ *  know  when  finality  has  been  reached,  and  the  time  will  only  be 

Brickwood  extended  under  very  special  circumstances,  not  merely  because  the 

Young  and  ^^'PP^^l^^^  has  made  a  mistake.    [He  cited  International  Financial 

Others.  Society  v.  City  of  Moscoiv  Gas  Co.  (1)]. 

Harvey y  for  the  appellant.  The  Court  will  not  insist  upon  a 
rigid  compliance  with  the  rules  when  the  appellant  has  a  sub- 
stantial ground  of  appeal,  and  the  respondents  have  not  been 
prejudiced.  The  appellant  here  has  a  substantial  claim  against 
the  respondents,  and  has  shown  his  bonA  fides  by  lodging  £50  as 
security  on  the  earliest  possible  day,  and  by  going  to  the  expense 
of  preparing  the  transcript  for  the  appeal.  He  was  entitled  to 
wait  for  three  months  before  giving  security,  and,  if  he  had  done 
so,  he  need  not  have  set  the  appeal  down  until  after  these  sittings. 
The  respondents,  therefore,  are  in  no  worse  position  than  they 
would  have  been  if  the  appellant  had  taken  all  the  time  to  which 
he  was  entitled  for  each  step.  The  difficulty  has  been  caused  by 
his  own  expedition  in  giving  security.  The  appellant  is  prepared 
to  set  down  the  appeal  for  the  present  sittings,  if  the  respondents 
will  waive  the  notice. 

Rich  in  reply. 

The  judgment  of  the  Court  was  delivered  by 
Griffith  C.J.  This  Court  is  not  inclined  to  give  effect  to 
merely  technical  points  in  any  case,  and  in  the  present  case  the 
appellant  has  shown  his  bond  fides  by  giving  security  three  months 
earlier  than  by  the  rules  he  was  bound  to  do.  He  need  not  have 
given  security  until  next  month,  December,  and  he  could  then  have 
set  the  appeal  down  for  hearing  at  the  next  sittings  of  the  Court, 
held  two  months  after  that  time,  but,  owing  to  his  own  expedition 
in  giving  security  at  the  earliest  possible  moment  instead  of  the 
latest,  it  became  necessary,  technically,  to  set  it  down  for  the 
present  sittings,  although  the  appellant  seems  not  to  have  thought 
it  necessary  to  do  so.  The  appeal  appears  to  have  been  brought 
bond  fide,  and  security  to  have  been  given  at  the  earliest  possible 
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moment,  and,  if  the  appellant  had  done  what  he   was  strictly   ^-  ^-  ^■'  ^• 
bound  to  do,  he  would  have  set  the  appeal  down  on  7  th  Nov-       ^^* 
«nber.      It  would  then  have  come  into  the  list  for  these  sittings   Brickwood 
after  all  the  cases  now  on  the  paper,  so  that  the   respondents  yocno  and 
really    lose   nothing  in  substance,  if  we  allow  the  appeal  to  be      Others. 
set   down  now.     Mr.  Harvey  offered  to  set  it  down   for  these 
rittings,  and  there  is  no  objection  to  that  on  the  part  of  the  res- 
pondents.    Under  these  circumstances,  following  the  practice  of 
the  Court  of  Chancery,  and  also,  indeed,  of  the  Courts  of  Common 
Ijiw,   which,  in   similar   cases,  were   accustomed   to   allow    the 
appellant  to  have  time,  requiring  him  to  give  an  undertaking  to 
"speed  the  cause,"  we  think  that  the  proper  order  to  make  in  this 
case  is  that,  the  appellant  undertaking  to  set  the  appeal  down  for 
the>e  sittings,  the  application  be  dismissed,  the  appellant  to  pay 
the  costs  of  the  motion. 

If  we  were  very  strict,  and  insisted  on  the  rigid  observance  of  the 
rules  in  these  matters,  it  would  probably  result  in  a  want  of 
uniformity  in  the  practice,  as  the  expedition  required  in  Sydney 
and  ilelboume  would  be  very  much  greater  than  in  the  capitals 
of  the  other  States  in  which  sittings  are  held.  In  some  of  these 
the  Court  sits  only  twice,  and  in  some  only  once,  in  the  year. 

Rich  asked  to  have  the  payment  of  the  costs  made  a  condition 
precedent  to  the  entertaining  of  the  appeal. 

Griffith  C.J.  It  is  not  usual  to  make  such  an  order,  and 
there  is  no  special  reason  for  making  it  in  this  case. 

Application  dismissed  upon  the  appellant 
undertaking  to  set  the  appeal  down  for 
the  present  sittings.  Appellant  to  pay 
the  costs  of  the  application. 

Solicitors  for  the  applicant,  Perkins  and  Fosbery. 
SolidtorB  for  respondent  (appellant),  A.  W,  E,  Weaver. 

C.  A.  W. 
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ON  appeal  from  the  supreme  court  of 

NEW  SOUTH  WALES. 

H.  C.  of  a.    Defamation — Libel — Attack  upon  a  class  of  persons— Action  by  a  member  of  the 

class,  unknown  to  the  d^endants — Intention  of  defendants  to  refer  to  the  plaintiff 
— Misdirection — New  trial. 

The  writer  of  matter  defamatory  of  a  cIhss  of  persons,  personally  iinkno-wn 
to  him,  but  so  described  that  their  identity  is  apparent  to  everybody  mrho 
knows  them  and  is  familiar  with  the  circumstances,  is  liable  in  an  action  for 
libel  brought  by  any  member  of  the  class  defamed. 

The  defendants  published  a  defamatory  article,  directed 'against  certain 
companies,  known  aa  coupon  companies,  and  the  persons  responsible  for  their 
management,  but  making  no  direct  reference  to  the  plain tifif,  who  was  the 
sole  director  and  principal  shareholder  in  one  of  the  largest  of  these  companies. 
At  the  trial  the  defendants'  manager,  the  writer  of  the  article,  stated  that  the 
article  M'au  intended  to  be  a  criticism  of  the  system  followed  by  the  companies, 
but  admitted  that  it  contained  imputations  against  the  owners  or  promoters, 
those  who  were  carrying  on  the  business.  He  went  on  to  say  that,  when  he 
wrote  the  article,  he  was  not  aware  that  the  plaintiff  was  in  any  way  associa- 
ted with  coupon  companies,  though  he  knew  of  the  existence  of  the  particular 
company  to  which  the  plaintiff  belonged.  The  Judge  directed  the  jury  that 
the  plaintiff  must  prove  that  the  writer  of  the  libel  had  the  plaintiff  in  his 
mind  when  he  wrote  the  article,  and  intended  it  to  refer  to  the  plaintiff,  and 
that  if  the  writer  knew  nothing  of  the  plaintiff,  and  had  no  intention  of 
applying  the  article  to  him,  they  must  find  for  the  defendants. 

Heldj  that  this  was  a  misdirection,  as  it  was  immaterial  in  such  a  case, 
whether  or  not  the  defendant,  M'hen  he  published  the  libel,  had  in  his  mind 
the  individuality  of  the  plaintiff. 

Bromaye  v.  Prosser  (1),  distinguished. 

LeFann  v.  MaZcolmson  (2),  considered  and  applied. 


(1)  4B.  &  C.,247. 


(2)  1  H.L.C.,  637 
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Where  there  has  been  an  erroneoas  direction  which  may  have  been  the  H.  C.  of  A. 
foundation  of  the  jury's  verdict,  and  it  is  impossible  to  say  whether  the  1904. 

verdict  proceeded  npon  the  erroneoas  direction,  or  upon  the  ground  that,         ^-^v-^ 

under  all  the  circumstances,  the  libel  was  justified,  there  must  be  a  new  trial.  Godhard 

Semble,  where  the  words  of  an  alleged  libel  do  not  unambiguously  refer  to  James  Ikglis 
the  plaintiff,  the  defendant  may  call  witnesses  to  prove  that  they  read  the    ^  ^'  ^^^^* 
libel,  and  did  not  understand  it  to  refer  to  the  plaintifil 

Decision  of  the  Supreme  Court,  (1904)  4  S.R.  (N.S.  W.),  327,  reversed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales  (1). 

This  was  an  action  for  written  defamation  published  in  a  trade 
newspaper  or  pamphlet.  The  appellant,  who  was  plaintiff  in  the 
action,  was  the  sole  director  and  principal  shareholder  in  a  joint 
stock  company,  called  the  Co-operative  Coupon  Company,  the 
bosineas  of  which  appears  to  have  consisted  of  issuing  to  retail 
shopkeepers  coupons  for  which  they  paid  the  company  at  the 
rate  of  twenty-five  shillings  per  thousand.  The  retailer  gave  one 
coapon  to  the  customer  for  every  sixpence  worth  of  goods 
bought,  and  the  customer,  when  he  had  collected  a  certain 
number  of  coupons,  took  them  to  the  premises  of  the  Coupon 
Company,  where  they  were  exchanged  for  goods  of  the  retail 
value  of  2s.  6d.  for  each  hundred  coupons.  There  were  several 
companies  of  the  kind  in  New  South  Wales,  besides  that 
of  which  the  appellant  was  the  manager,  and  there  were  some 
differences  in  the  ways  in  which  the  various  companies  carried  on 
the  business.  The  libel  referred  to  those  companies  which  carried 
on  the  business  on  the  system  followed  by  the  Co-operative  Com- 
pany, which  was  apparently  the  principal  company  of  the  kind 
in  the  State. 

The  defendants  were  a  firm  of  tea  merchants,  of  which  James 
Inglis,  the  writer  of  the  libel,  was  the  manager.  The  libel  con- 
sisted of  an  article  in  the  following  words  : — 

"  As  long  ago  as  September,  1901,  Mr.  Waddell,  the  treasurer, 
in  reply  to  an  influential  deputation  representative  in  the  fullest 
sense  of  both  the  retail  and  wholesale  grocery  trade,  and  in- 
cluding leading  men  from  Newcastle  and  other  centres,  promised 
faithfully  to   have  a  bill  brought  in  within  a   few   weeks  to 

(1)  (1»04)  4  S.R.  (N.S.W.),  327. 
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H.  0.  OF  A.  give  relief  to  honest  traders,  and  remove  the  pernicious  incubus 
1904.  ^£  ^j^^  coupon  system,  as  has  been  done  in  Victoria,  Tasmania, 
GoDHARD  ^^^  many  other  States  in  America  and  elsewhere.  So  far  Govern- 
,  ^j  ment  has  done  nothing.  Now  the  evil  is  rapidly  spreading.  The 
&  Co.  Ltd.  coupon  system  is  now  encroa*ching  on  butchers*  shops  and  other 
retail  trades.  No  doubt  it  is  an  ingenious,  clever  system.  It  is 
so  plausible,  so  specious,  so  lamblike,  and  so  innocent,  until  the 
inevitable  and  inescapable  pinching  and  squeezing  begins.  It 
appeals  to  the  ineradicable  love  of  a  bargain,  of  getting  something 
for  ngthing,  which  is  so  dear  to  the  female  mind.  It  is  an  ab- 
solute truth  that  the  coupon  manipulators,  the  crafty  crew,  be  they 
Yank  or  Dago,  Pagan,  Philistine,  Gentile  or  Jew,  who  pull  the 
wires,  make  enormous  profits.  Now  where  do  these  profits  come 
from?  Who  is  responsible  for  them?  Ask  yourselves.  Ponder 
facts.  It  is  an  incontrovertible  fact  that  the  storekeeper  is  a  loser. 
We  know  of  both  butchers  and  grocers  who  pay  from  £30  to  £40 
monthly  to  the  coupon  task-master,  and  have  nothing  tangible  to 
show  for  it  in  return.  The  values  of  the  so-called  free  gifts  or 
prizes  are  unspeakably  incommensurate  with  the  prices  paid  for 
coupons.  The  whole  thing  is  one-sided,  unjust,  and  an  impudent 
tax  on  honest,  struggling  traders,  and  on  gullible,  complaisant 
people.  Powerful  vested  interests  are  springing  up  around  this 
unwholesome  traffic.  It  is  time  traders  as  a  body  roused  them- 
selves, and,  in  spite  of  tiddley-winkin'  commissions,  subsidies  for 
advertisement,  or  more  open  palm-greasing,  insist  on  Parliament 
sweeping  the  evil  out  of  existence." 

The  declaration  alleged,  by  innuendo,  that  the  libel  refeiTed  to 
the  plaintiff,  and  that  it  charged  him  with  dishonest  and  dis- 
reputable practices,  with  obtaining  money  from  retail  traders  by 
extortion  and  oppression,  with  tricking  and  deceiving  persons 
who  were  entitled  to  receive  goods  from  the  Coupon  Company, 
and  with  bribery  and  corruption.  The  defendant  company 
pleaded  not  guilty. 

At  the  trial  before  Darley  C.J.,  a  great  number  of  witnesses 
gave  evidence  on  both  sides.  The  learned  Chief  Justice  directed 
the  jury  that  they  ought  to  find  for  the  defendants,  if  Inglis,  at 
the  time  he  wrote  the  alleged  libel,  had  not  the  plaintiff  in  his 
mind,  nor  any  intention  of  applying  it  to  him.  The  jury  found 
a  verdict  for  the  defendants. 
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The  plaintiff  then  moved  the  Full  Court  consisting  of  Darky  ^-  C-  ^^  '^• 
CJ.,  Owen  J.,  and  PHiig  J.,  for  a  rule  nisi  for  a  new  trial  on       v,_^ 
the  following  grounds :  For  misdirection  in  directing  the  jurj^  as     Godhard 
above  stated :  That  His  Honor  refused  to  direct  the  jury  that  it  james  Inglis 
was  immaterial  whether  the  defendants  intended  the  article  to   &  Co.  Ltd. 
refer  to  the  plaintiff  if  in  fact  the  article  was  capable  of  being 
onderstood,  and  was  understood,  to  refer  to  the  plaintiff.     That 
His  Honor  admitted  evidence  for  the  defendants  that  the  alleged 
libel  was  understood  by  persons  who  had  read  it  not  to  refer  to 
the  plaintiff. 

The  Full  Court  refused  to  grant  the  rule  (1). 

The  material  parts   of   the  defendant's   evidence   sufficiently 
appear  from  the  judgment. 

ITiag  K.C.,  and  Brisaenden  (with  them,  Want  K.C.),  for  the 
appellant.     The  direction  of  the  Judge   referred   to  in  the  first 
ground  was  erroneous,  and  a  rule  nisi  should  have  been  granted  on 
that  ground.     The   only   material  question   for  the  jury   was 
whether  the  libel  was  capable  of  referring  to  the  plaintiff  and 
was  taken  to  refer  to  him.     It  was  altogether  immaterial  that 
the  writer  of  the  libel  did  not  know   the   plaintiff  to  be  the 
manager  of  the  company,  or  that  he  did  not  intend  it  to  refer 
to  the  plaintiff  personally.     The  libel  was  admittedly  directed 
against  certain  coupon  companies  and  those  who  were  engaged  in  the 
managementof  them,  and  it  therefore  was  defamatory  of  the  class  to 
which  the  plaintiff  belonged.     The  libel  imputed  corruption  and 
other  practices,  of  which  a  corporation,  as  distinct  from  the  indi- 
viduals controlling  it,  is  incapable,  and  therefore  the  persons  who 
managed  the  company  were  the  only  persons  to  whom  the  libel  could 
refer:  Mayor,  d'c,  of  MancJieater  v.  Wiiliama  (2).     The  jury  were 
told  that  they  could  not  find  for  the  plaintiff  unless  he  satisfied 
them  that  the  writer  of  the  libel  had  the  plaintiff  in  his  mind. 
There  is  no  such  onus  on  the  plaintiff,  except  in  cases  where  express 
malice  has  to  be  proved,  and  there  was  in  the  present  case  no 
necessity  to  prove  that.     The  general  principle  is  that  damages 
miist  he  paid  for  any  injury  to  a  legal  right  that  is  caused  by  an 
intentional  act.     So  in  libel,  matter  which  is  calculated  to  bring 

III  (1904)  4  S.R.  (N.S.W.),  327.  (2)  (1891)  I  Q.B.,  94. 
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H.  0.  OF  A.  a  man  into  hatred,  ridicule,  or  contempt  is  actionable.     It  is  no 

1904 

^^^       answer  to  say  that  the  writer  did  not  intend  to  do  any  injury,  if 
GoDHABD     the  writing  is  taken  by  everybody  who  reads  it  to  refer  to  the 

jAMES^'lNGLIS  Plaintiff. 

&  Co.  Ltd.  j^  jg  ^  question  for  the  jury  whether  the  words  have  been 
reasonably  taken  to  refer  to  the  plaintiff.  Words  may  be  action- 
able though  not  intended  to  injure.  Malice  is  implied  from  the 
doing  of  the  wrongful  act :  Bromage  v.  Prosaer  (1) ;  Haire  v. 
Wilson  (2) ;  Fisher  v.  Clement  (3).  The  words  of  the  libel  must 
be  looked  at,  and  the  intention  of  the  writer  gathered  from  them : 
Wakley  v.  Healey  (4) ;  Folkard  on  Libel  and  Slander^  6th  ed.,  p. 
464  J  Amet^ican  Encyclopcedia  of  Law,  vol.  13,  p.  385  ;  Capital 
and  Counties  Bank  v.  Henty  (5).  Every  person  is  presumed  to 
intend  the  natural  consequence  of  his  acts.  The  natural  conse- 
quence of  this  libel  was  to  injure  the  plaintiff  in  the  minds  of  those 
who  knew  him  to  belong  to  the  class  of  persons  attacked.  Le  Fanu 
V.  Malcolmson  (6),  upon  which  Barley  C.J.,  and  the  Full  Court 
relied,  is  not  in  point.  In  that  case  the  libel  referred  only  to 
some  persons  of  a  particular  class,  and  therefore  it  was  necessary 
to  establish  by  evidence  that  the  plaintiffs,  who  belonged  to  that 
class,  were  amongst  those  referred  to.  That  question  could  not 
arise  here,  because  the  writer  of  the  libel  admitted  that  he  intended 
to  attack  the  whole  of  the  class  to  which  the  plaintiff  belonged. 

Evidence  should  not  have  been  admitted  that  some  persons  who 
read  the  article  did  not  understand  it  to  refer  to  the  plaintiff.  It 
is  not  a  contradiction  of  the  evidence  of  the  witnesses  called  to 
prove  that  they  understood  the  article  to  refer  to  the  plaintiff. 

[O'Connor  J. — No.  But  is  it  not  material  evidence  on  the 
question  whether  the  plaintiff's  witnesses  should  be  believed  on 
that  point,  and  also  as  to  the  reasonableness  of  the  inference 
which  they  drew  from  the  words  of  the  libel  ?] 

No  case  is  to  be  found  in  the  reports  in  which  such  evidence 
has  been  given,  nor  do  the  text-book  widters  anywhere  mention 
it  as  open  to  a  defendant. 

Pilcher  K-C.  and  Blacket  (with  Gannon)  for  the  respondents. 

(1)  4  B.  &  C,  247.  (4)  7  C.B.,  691. 

(2)  9  B.  &  C,  643.  (.5)  7  App.  Cas.,  741. 

(3)  10  B.  &  C,  472.  (6)  1  H.Lc,  637. 
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If  the  Conrt  is  of  opinion,  considering  all  the  evidence,  that  the   H.  0.  o»  A. 

case,  if  tried  again,  must  have  the  same  result,  a  new  trial  should 

not  be  grants.  Godhaed 

[Griffith  C.J. — If  the  direction  was  wrong,  there  must  be  a  j^  Es'iwoijs 
new  trial,  unless  we  are  satisfied  that  the  direction  was  altogether   &  Co.  Ltd. 
immaterial,  and  could  not  have  affected  the  jury's  verdict.] 

The  article  dealt  with  a  matter  of  public  interest,  and,  there- 
fore may  be  justifiable  as  comment,  even  though  unnecessarily 
severe.  It  was  a  criticism  upon  the  system,  and  must  inevitably 
reflect  upon  those  who  are  responsible  for  the  system.  If  it  is 
fair  comment,  or  bond  fide  opinion,  those  who  suffer  cannot 
complain  :  Easttuood  v.  Holmes  (1) ;  LatiiTier  v.  Western  Morn- 
ing News  Co.  (2).  The  defendants  are  entitled  to  assume  that 
the  jury  found  the  question  of  fair  comment  in  their  favour. 

[O'Connor  J. — ^The  difficulty  is  that  we  are  not  in  a  position 
to  say  whether  they  did  so  or  not,  because,  in  aniving  at  their 
verdict,  they  may  have  been  influenced  by  the  ruling  that  is 
objected  to.] 

The  direction  was  not  wrong,  in  view  of  the  particular  circum- 
stances of  the  case.  The  libel,  though  capable  of  referring  to  the 
plaintiff,  did  not  do  so  in  terms,  and  therefore  evidence  of 
identity  was  necessary.  To  rebut  the  plaintiffs  evidence,  the 
defendant  may  give  evidence  that  the  plaintiff*  was  not  in  fact 
intended,  and  that  persons  reading  the  article  did  not  take  it  to 
refer  to  him.  It  is  then  a  question  for  the  jury,  whether  in 
fact  the  plaintiff  was  one  of  the  persons  against  whom  the  attack 
was  directed ;  Le  Fanu  v.  Malcobiison  (3) ;  Lawrence  v.  New- 
herry  (4) ;  Odgers,  Libel  and  Slander,  3rd  ed.,  p.  137. 

[Griffith  C.J. — In  Le  Fanu  v.  Malcolmson  the  words  were 
•  some  factories,"  but  here  it  is  clear  that  the  words  used  refer 
generally  to  the  persons  who  carry  on  the  system.  That  being 
so,  must  not  all  such  persons  be  the  persons  "  intended  ? " 

O'Connor  J. — Does  not  the  article  refer  on  the  face  of  it  to 
all  these  persons  ?] 

That  was  left  to  the  jury,  and  they  have  found  for  the  defend- 
ants.   The  whole  summing  up  should  be  looked  at,  and,  if  the 

■M  1  F.  k  F.,  Ml.  (3)  1  H.L.C.,  637,  at  p.  664. 

(2)  25  UT.,  N.S.,  44.  (4)  64  L.T.,  N.S.,  797. 
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H.  C.  OF  A.  general  substance  is  a  proper  direction,  it  does  not  matter  that  an 

isolated  passage  may  seem  to  inaccurately  state  the  question  for 

GoDHABD     t/he  jury :  Merivale  v.  Carson  (1).    The  Judge  is  not  bound  to  give 

James^Ingj  is  ®^®^y  direction  that  he  is  asked  to  give.  In  the  present  case  he 
&  Co.  Ltd.  refused  to  give  the  direction  asked  for,  because  he  had  already 
properly  directed  the  jury  in  the  terms  of  the  judgment  in  Le 
Fanu  V.  Malcolmaon  (2).  The  system  w^as  shown  at  the  trial 
to  be  as  bad  as  it  was  alleged  to  be  in  the  libel,  and  there  was  no 
personal  attack  upon  individuals,  except  in  so  far  as  they  were 
part  of  the  system  attacked.  The  defendants  have  therefore 
justified  their  comment,  and  on  that  ground  no  reasonable  juiy 
could  give  more  than  nominal  damages.  A  new  trial  should 
therefore  be  refused  because  a  verdict  for  anything  more  than 
nominal  damages  would  be  set  aside  as  excessive;  Vidal  v. 
Teviperley  (3),  Ghriffith  v.  Johnson  and  others  (4),  Tabart  v. 
Tipper  (5),  South  Hetton  Coal  Company  v.  North  Eastern  News 
Association  Limited  (6).  Even  if  the  damages  are  not  nominal 
they  must  be  small,  under  £300,  at  any  rate,  and  in  such  a  case  the 
plaintiff  would  not  be  entitled  to  appeal  without  special  leave. 
[Griffith  C.J.  How  can  we  say  that  the  damages  must  be 
less  than  £300  ?  We  do  not  know  what  the  jury  thought  of  the 
defence  of  fair  comment.] 

Wise  K.C.  in  reply,  dealt  with  the  evidence,  and  referred  to 
Latirner  v.  Western  Morning  News  (7).  This  is  not  a  case  for 
nominal  damages.  The  verdict  should  be  either  for  the  defend- 
ant on  the  ground  of  fair  comment,  or  for  the  plaintiff  with  sub- 
stantial damages. 

If  the  Court  is  of  opinion  that  the  direction  was  wrong,  there 
must  be  a  new  trial :  Bray  v.  Ford  (8). 

[O'Connor  J.  referred  to  Prvdential  Assurance  Co,  v. 
Edmonds  (9).] 

Car.  adv.  vidt 


(1)  "20  Q.B.D.,  275,  at  p.  281. 

(2)  1  H.L.C.,  637. 

(3)  20  N.S.W.,  L.R.,  (L.)  223. 

(4)  20  N.S.W.,  VV.N.  40. 

(5)  1  Camp.,  350. 


(6)  (1894)  1  Q.6.,  133. 

(7)  25L.T.  (N.S.),  44. 

(8)  (1896)  A.C.,  44. 

(9)  2  App.  Cas.,  487,  at  p.  507 
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The  judgment  of  the  Court  was  delivered  by  H.  C,  of  a. 

Griffith  C.J.  This  was  an  action  for  written  defamation 
published  in  a  trade  newspaper  or  pamphlet.  Godhard 

[His  Honor  then  stated  the  facts  as  set  out  above  and  pro-  j^mes'inolis 
eeeded :]  &  Co.  I/td. 

The  plea  of  not  guilty  put  in  issue  the  questions  whether  the  ut  Deoonber. 
matter  was  defamatory,  whether  it  applied  to  the  plaintiff,  and 
whether  its  publication  was  justifiable  under  the  circumstances, 
as  fair  comment  upon  a  matter  of  public  interest. 

As  to  the  ^rst  question,  whether  the  matter  was  defamatory^ 
DO  question  arises,  but  as  to  the  third,  that  is,  whether  the  publi- 
cation was  justified  under  the  circumstances,  a  great  deal  of 
evidence  was  given,  upon  which,  it  was  conceded  by  counsel,  a 
verdict  might  have  been  given  either  way.  But  the  diflSculty 
that  arises  before  us  is  as  to  the  question  whether  the  libel 
applied  to  the  plaintiff  or  not,  that  is  to  S8iy,  whether  it  was 
published  of  and  concerning  him.  Upon  that  it  will  be  convenient 
first  to  refer  briefly  to  the  language  of  the  libel  itself.  The 
artide  complained  of  is  a  criticism  of  the  system  upon  which 
what  are  called  coupon  companies  are  managed.  [His  Honor  then 
read  the  greater  part  of  the  article,  which  is  set  out  above,  and 
proceeded:] 

Bearing  in  mind  that  this  was  a  business  carried  on  by  a  joint 
stock  company,  and  that  the  business  of  such  a  company  can  only 
be  carried  on  by  individuals,  it  is  clear  that  the  article  was 
capable  of  referring  to  the  persons  who  were  engaged  in  the 
business  of  carrying  on  this  particular  company.  Even  if  there 
were  any  doubt  whether  it  did  as  a  matter  of  fact  apply  to  those 
persons,  it  would  be  quite  sufficient  that  it  was  capable  of  apply- 
ing to  them,  because  it  would  be  for  the  jury  to  say  whether  it 
did  refer  to  them,  in  the  sense  of  being  directed  at  the  individuals 
who  managed  the  business,  as  well  as  at  the  company  under 
whose  name  the  business  was  carried  on.  As  to  what  the  article 
was  intended  by  the  defendants  to  mean,  no  question  can  arise, 
because  the  defendant  Inglis,  in  his  own  evidence,  in  cross- 
examination,  admitted  that  he  knew  of  the  existence  of  the 
company ;  indeed  that  was  not  disputed.  He  said  :  ''  When  I 
said '  tiddley-winkin '  commissions  I  meant  commissions  unfair 
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H.  C.  OF  A.  and    not   straightforward.     By  *  palm-greasing  *  I   mean  giving 

1004  T 

^ '^       presents  to  persons  to  make  them  hold  their  tonguea     I  mean 

GoDHARD  ^^^^  ^he  company  itself  was  doing  this,  and  its  servants, 
Jamks^Inolis  ^'^ploy^j  ^^^  others.  I  mean  the  same  thing  when  I  speak  of 
&  CJo.  Ltd.  the  manipulators — the  promoters  of  the  business — those  who  were 
carrying  it  on."  The  defendant  therefore  says,  what  the  jury  might 
have  inferred  without  his  admission,  that  this  article  was  intended 
to  apply  to  the  persons  who  carried  on  the  business.  That  is  a 
distinct  admission  by  the  manager  of  the  defendant  company,  who 
says  that  he  was  the  writer  of  the  article.  There  can  l?e  no  question 
therefore  who  were  the  persons  to  whom  he  intended  to  refer, 
that  is  to  say,  the  owners  or  promoters  of  the  business,  those  who 
were  carrying  it  on.  The  matter  was  therefore,  as  the  jury  might 
have  found,  defamatory,  and  def amator}'^  of  the  persons  engaged  in 
the  business.  The  defendant  Inglis  went  on  to  say  that  he  did  not 
know  anything  about  the  plaintiff  being  connected  with  the  com- 
pany, that  his  attack  was  upon  the  persons  who  carried  on  the 
business,but  that  he  was  not  personally  aware  that  the  plaintiff  was 
one  of  them.  On  that  evidence,  the  defendants  set  up  that  they 
were  not  responsible  to  the  plaintiff  for  the  publication  of  the 
libel,  that  is  to  say,  that  it  could  not  be  said  to  have  been  published 
of  and  concerning  the  plaintiff,  inasmuch  as  the  writer  had  no 
knowledge  that  the  plaintiff  personally  was  one  of  the  persons 
concerned  in  what  he  describes  as  a  nefarious  business.  The 
learned  Chief  Justice  purported  to  direct  the  jury  in  accordance 
with  the  decision  in  the  case  of  Le  Fanu  v.  Malcolmson  (I),  and 
he  read  to  the  jury  portion  of  the  judgment  in  that  case  as  part 
of  his  summing  up.  According  to  His  Honor's  notes  of  what  took 
place  at  the  trial,  the  learned  counsel  for  the  plaintiff  asked  him 
to  tell  the  jury  that  it  was  immaterial  whether  the  defendant 
Inglis  intended  to  refer  to  the  plaintiff  or  not,  if  the  article  was 
in  fact  capable  of  being,  and  was,  understood  by  persons  reading 
it,  to  refer  to  him.  "  I  refused,"  he  says,  "  to  do  this,  as  I  had 
directed  the  jury  that  the  plaintiff  must  prove  that  the  words  were 
written  and  published  by  the  defendant  company  of  and  concern- 
ing the  plaintiff,  and  were  intended  by  the  defendants  to  apply 
to  the  plaintiff."     In  one   sense  that  direction  is,  I  think,  quite 

(1)1  H.L.C.,  637. 
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free  from  objection.     It  was  contended  before  us  by  the  learned  ^«  C.  of  A. 

eooDsel  for  the  appellant  that  it  does  not  matter  who  is  the  person       '^ 

to  whom  the  writer  of  a  defamatory  article  intends  it  to  refer,  pro-  godhard 
Tided  that  the  words  he  uses  are  capable  of  referring  to  the  plaintiff,  j^mes'inglis 
ftDd  witnesses  are  called  to  prove  that  they  understood  them  to  refer  &  Co.  Lid. 
to  him.  On  that  point  he  referred  us  to  the  case  of  Bromage  v. 
Pro8ser(\)  and  other  cases,  but  in  those  cases  it  was  held  that,  it 
being  conceded  that  the  plaintiff  was  the  person  spoken  of,  the  de- 
fendant could  not  say  that  he  did  not  intend  to  defame  him,  or  do 
him  any  injury,  when  he  used  the  words  complained  of.  But  it 
does  not  by  any  means  follow,  when  the  question  is,  who  is  the 
perscm  spoken  of,  that  the  defendant  can  say  that  he  did  not  mean 
to  refer  to  the  plaintiff  at  all.  During  the  argument  I  gave  this 
ilhistration.  A  defendant  publishes  defamatory  matter  concern- 
ing a  man  A.  B.,  which  might  or  might  not  be  justified.  Some  other 
person  named  A.  B.,  or  friends  of  his,  mistakenly  think  that  the 
pabUcation  refers  to  him,  and  he  brings  an  action.  As  at  present 
advised,  I  am  disposed  to  think  that  an  action  would  not  lie. 
The  apparent  reference  to  the  second  A.  B.,  would  in  that  case  be 
an  accident.  If  a  man  is  doing  a  lawful  act  in  speaking  of 
A.  B.,  that  is  to  say,  publishes  defamatory  matter  of  him  which 
he  is  justified  in  publishing,  it  would  be  a  very  strange  thing 
if  lu8  act  should  become  unlawful  because  one  of  his  hearers  or 
readers  misunderstood  his  reference.  The  direction  which  the 
learned  Judge  was  asked  by  counsel  to  give,  was  therefore  erron- 
eous, and  the  direction  given  to  the  jury  "that  the  plaintiff  must 
prove  that  the  words  were  written  of  and  concerning  him,  and 
were  intended  by  the  defendant  company  to  apply  to  the  plain- 
tiff," Ls  in  one  sense  perfectly  correct.  If  the  person  defamed  in 
the  article  was  not  the  plaintiff,  the  plaintiff  cannot  complain. 
But  that  applies  only  where  the  question  is,  was  it  the  plaintiff  or 
aomebody  else  of  whom  the  defamatory  matter  was  published.  For 
the  purpose  of  that  inquiry  it  may  be  conceded  that  the  matter  in 
question  is  def amatory,and  that  the  question  is,5^vho  was  the  person 
<ie{amed,  was  it  the  plaintiff  or  somebody  else  ?  For  that  purpose 
the  identity  of  the  plaintiff  may  be  proved  in  the  same  way  as 
in  other  cases,  as  for  instance  in  criminal  cases.  But,  though  the 
words  of  the  learned  Judge's  direction  are  in  one  sense  perfectly 

(1)  4B.  &C.,247. 
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H.  C.  OF  A.  correct,  it  is  clear,  when  the  whole  summing  up  is  read,  and  is 

taken  in  conjunction  with  the  circumstances  of  the  case  as  disclosed 

GoDHARD     ^^  ^he  evidence,  that  his  words  were  not  used  in  that  sense,  but 

jAMEs^lNoris  ^^  ^^^  sense  that  it  was  necessary,  before  the  plaintiff  would  be 
&  Co.  Ltd.  entitled  to  a  verdict,  to  prove  that  the  writer  of  the  article  had 
the  plaintiff  personally  in  his  mind,  not  merely  as  some  unknown 
person  who  came  within  the  category  of  manipulators,  &a,  but 
as  an  individual  member  of  society,  the  man,  Godhard.  It  is 
quite  clear  from  the  passages  read  to  us  from  the  summing  up  of 
the  learned  Judge,  and  it  is  not  indeed  disputed,  that  he  stated, 
amongst  other  things,  that  the  defendant  must  be  shown  to  have 
had  the  plaintiff  in  his  mind  when  he  wrote  the  article,  before 
the  plaintiff  could  recover.  He  says  :  "  If  he  had  not  him  in  his 
mind  when  he  wrote  it,  .  .  .  the  question  is  whether  he  knew 
that  the  plaintiff  was  connected  with  the  company  ...  if  you 
think  Inglis  says  truly  that  he  knew  nothing  of  Godhard,  and 
had  no  intention  of  applying  it  to  him,  you  must  find  for  the 
defendants  ...  if  you  think  that  the  defendant  on  the  other 
hand,  intended  a  personal  attack  upon  Godhard,  the  latter  is 
entitled  to  a  verdict,"  and  His  Honor  adds,  "  I  directed  the  jury 
that  the  defendant  must  have  had  Godhard  in  his  mind  when  he 
wrote  the  article."  The  question  raised,  therefore,  is  whether  the 
writer  of  matter  defamatory  of  persons  who  are  unknown  to 
him,  but  are  so  described  in  the  article  that  their  identity  is 
apparent  to  everybody  familiar  with  the  circumstances,  is  entitled 
to  go  free.  For  that  position  the  learned  Chief  Justice  relied  on 
the  case  of  Le  Fanu  v.  Mcdcohnson  (1).  That  was  an  action  for  libel 
brought  in  Ireland.  There  were  several  counts  in  the  declaration, 
of  which  the  second  count  alleged  a  libel  beginning  thus :  "  No 
person,  unless  one  who  is  perfectly  acquainted  with  the  workings 
of  the  Irish  factories,  can  form  the  slightest  idea  of  the 
cruelties  and  miseries  to  which  the  Irish  factory  hands  are  subject. 
I  know  some  factories  in  this  country,  and  the  cruelty  with 
which  the  operatives  in  them  are  used  is  really  incredible." 
The  plaintiffs,  who  were  the  oii\Tiers  of  a  factory  in  Ireland,  alleged 
by  innuendo  that  by  the  words  "some  factories"  the  defendants 
intended  to  refer  to  them.     There  were  five  counts,  and  the  jury 

(2)  1  H.L.C.,  637. 
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gave  a  general  verdict  in  favour  of  plaintiff,  so  that,  if  any  count   H-  G-  ^'  '^• 
was  bad,  the  whole  verdict  fell  and  error  was  brought  on  the 
ground  that  the  second  count  was  demurrable.     The  question  that    Godhabd 
was  argued  before  the  House  of  Lords  was  whether  the  charge,  j^mes^^Inolis 
that  in  some  factories  "the  cruelty  with  which  operatives  were   *  Co-  ^''^• 
treated  was  incredible"  could  by  innuendo  be  made  to  apply  to 
the  plaintiffs.     A  number  of  ancient  cases  and  authorities  were 
died,  in  which  defamatory  words  had  been  published  that  were 
ambiguous  in  their  terms.     For  instance  one  was  an  action  on  the 
words  "my  enemy,"  and  it  was  held  that  it  could  not  be  proved 
what  was  meant  by  "my  enemy."     In  another  case  the  words 
were  "  I  know  one  near  about  J.  S.  that  is  a  notorious  thief,"  as  to 
which  it  was  held  that  it  could  not  be  established  by  innuendo  who 
was  referred  to.    In  another  case,  in  1  Ro.  Ab.,  81,  the  words  were 
-one  of  my  brothers," in  which  it  was  said  that  no  particular  brother 
could  bring  an  action.     Whether  these  cases  should  now  be  treated 
as  good  law  it  is  not  material  for  us  to  consider,  but  the  point 
raised  was,  as  I  have  stated,  that,  the  words  "some  factories"  hav- 
ing been  used,  the  plaintiiFs,  as  owners  of  a  factory,  could  not 
prove  that  theirs  was  one  of  the  factories  meant  by  that  term. 
It  was  not  disputed,  or  questioned  in  any  way,  that  if  the  plain- 
tifls'  factory  was  one  of  the  class  referred  to,  the  plaintiiFs,  as 
the  owners  of  the   factory  could  maintain  the  action.     It  did 
not  occur  to  the  learned  counsel  in  that  case,  in  the  course  of  a 
very  lengthy  and  exhaustive  argument,  to  raise  any  such  point  as 
that    The  question  before  the  House  of  Lords  being  what  it  was, 
the  language  used  must  of  course  be  interpreted  with  reference 
to  that  question,  and  to  the  particular  circumstances  of  the  case. 
Lord  CottenJuim,   L,C.,   in   his  judgment  says  (1):    "The  first 
proposition  contended  for  is  that  this  is  a  complaint  of  the  publica- 
tion of  a  libel  which,  although  found  by  the  jury  as  intended  to 
apply  to  the  plaintiffs  is  so  framed  that  no  innuendo,  even  after 
verdict,  can  support  the  declaration  in  which  that  complaint  is 
made.    Now  the  question  is  not  whether  the  matter  complained 
of  is  libellous,  for  about  that  no  question  can  be  raised."     And 
again, "  But  the  way  in  which  the  plaintiffs  are  referred  to  is 
expressed  by  the  term  *  some  factories.'     *  If  the  same  tyranny  is 

(1)  1  H.L.C.,  637,  at  p.  063. 
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H.  0.  or  A.  carried  on  in  the  English  factories  as  in  some  of  the  Irish  ones/ 

*®^'        and  a  little  further  it  goes  on,  *  No  person  unless  one  who  is 

GoDHARD     perfectly  acquainted  with  the  working  of  the  Irish  factories  can 

-       ^V         form  any,  the  slightest,  idea  of  the  cruelties  and  miseries  to  which 
Jambs  Inolis  .  . 

&  Co.  Ltd.  the  Irish  factory  hands  are  subject.  I  know  some  factories  in 
this  country  ;  and  the  cruelty  with  which  the  operatives  in  them 
are  used  is  really  incredible.  The  cruelties  of  the  slave  trade  or 
the  Bastille  are  not  equal  to  those  practised  in  some  of  the  Irish 
factories." 

Now,  pausing  there,  the  question  for  the  jury  in  the  present 
case,  if  the  opinion  of  Lord  Cottenham  is  followed,  would  be, "  Did 
the  defendants  in  the  defamatory  publication  allude  to  the  plain- 
tiffs company  ?"  That  was  all  the  jury  found  in  that  case,  or 
were  asked  to  find ;  but  in  this  case  that  matter  is  not  in  con- 
troversy at  all,  because  the  defendant  Inglis  admitted  in  his 
evidence  that  he  did  intend  to  refer  to  the  plaintiffs  company 
and  its  owners  and  managers.  The  Lord  Chancellor  then  went 
on,  after  referring  to  the  finding  of  the  jury  (1):  "In  that 
state  the  question  arose  below,  and  arises  here,  whether  the  judg- 
ment founded  upon  that  verdict  can  be  maintained  on  such  a 
declaration  ;  that  is  to  say,  where  terms  are  used  which  must  have 
reference  to  some  one  (for  the  term  *  some  of  the  Irish  factories  ' 
must  evidently  apply  to  some  Irish  factories) ;  and  the  innuendo 
is  that  the  words  do  apply  to  the  plaintiff's  factory ;  and  the 
jurors  have  found  that  that  innuendo  is  true,  and  that  the 
plaintiffs,  who  are  the  proprietors  and  owners  of  a  factory  in 
Ireland,  were  the  persons  meant.  If  a  party  can  publish  a 
libel  so  framed  as  to  describe  individuals,  though  not  naming 
them,  and  not  specifically  describing  them  by  any  express 
form  of  words,  but  still  so  describing  them  that  it  is  known 
who  they  are,  as  the  jurors  have  found  it  to  be  here,  and  if 
those  who  must  be  acquainted  with  the  circumstances  connected 
with  the  party  described  may  also  come  to  the  same  conclusion, 
and  may  have  no  doubt  that -the  writer  of  the  libel  intended  to 
mean  those  individuals,  it  would  be  opening  a  very  wide  door  to 
defamation,  if  parties  suffering  all  the  inconvenience  of  being 
libelled  were  not  permitted  to  have  that  protection  which  the  law 

(1)  1  H.L.C.,  637,  at  pp.  663-4. 
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aflbrtk    K  they  are  so  described  that  they  are  known  to  all  their  H.  C.  of  A. 

neighbours  as  being  the  parties  alluded  to,  and  if  they  are  able       ^^^ 

to  prove  to  the  satisfaction  of  a  jiuy  that  the  party  writing  the    Godhard 

libel  did  intend  to  allude  to  them,  it  would  be  unfortunate  to  find  jamm  Inolis 

the  law  in  a  state  which  would  prevent  the  party  being  protected    *  Co.  I^d. 

against  such  libels."    Again,  after  referring  to  the  authorities,  and, 

in  particular  to  the  case  of  Solomon  v.  Lawson  (1),  which  had 

been  referred  to  in  the  argument  as  containing  the  existing  law 

on  the  subject,  he  says  (2)  "that  being  the  only  case  in  support  of 

the  argument, that  the  individual  libelled  must  be  expressly  named, 

or  unmistakably  referred  to,  and,  there  being,  I  believe,  a  very 

general  practice  to  the  contrary,  I  cannot  think  the  proposition  is 

at  all  established,  that  under  the  circumstances  of  this  case  the 

innuendo  found  to  be  proved  by  the  jury  is  not  sufficient  to  entitle 

the  party   to  the   remedy  he  asks."     Lord   CampbM  said  (3): 

"The  first  objection  which  has  been  relied  on  by  the  counsel 

tor  the  plaintiff  in  error,  who  certainly  has  argued  the  case  with 

his  usual  ability,  and  has  brought  forward  all  the  arguments  that 

learning  and  talent  could  supply;  the  first  objection  is  that  this 

libel  Implies  to  a  class  of  persons,  and  that  therefore  an  individual 

cannot  apply  it  to  himself. 

"  Now,  I  am  of  opinion  that  this  is  contrary  to  all  reason,  and  is 
Dot  supported  by  any  authority.  It  may  well  happen  that  the 
angolar  number  is  used ;  and  where  a  class  is  described,  it  may 
very  well  be  that  the  slander  refers  to  a  particular  individucd. 
That  is  a  matter  of  which  evidence  is  to  be  laid  before  the  jury, 
tod  the  jurors  are  to  determine  whether,  when  a  class  is  referred 
to.  the  individual  who  complains  that  the  slander  applied  to  him, 
is,  in  point  of  fact,  justified  in  making  such  complaint.  That  is 
dearly  a  reasonable  principle,  because  whether  a  man  is  called  by 
one  name,  or  whether  he  is  called  by  another,  or  whether  he  is 
<ie9cribed  by  a  pretended  description  of  a  class  to  which  he  is 
known  to  belong,  if  those  who  look  on,  know  well  who  is  aimed 
at,  the  very  same  injury  is  inflicted,  the  very  same  thing  is  in  fact 
done  as  would  be  done  if  his  name  and  christian  name  were  ten 
times  repeated." 

(1)  8  Q.R,  823.  (2)  1  H.L.C.,  637,  at  p.  666. 

(3)  I  H.L.C.,  637,  at  p.  667. 
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H.  C.  OF  A.       These  are  parts  of  the  judgment  from  which  the  learned  Chief 

^®^*        Justice  read  a  passage  to  the  jury,  but  he  appears  to  have  inter- 

GoDHARD     preted  it  to  mean  that  a  person  who  publishes  defamatory  matter 

r       \         is  not  liable  imless  he  has  the  individual  plaintiff  in  his  mind  as 
Jamks  Inolis  ^  ^ 

&  Co.  Ltd.    the  object  of  his  attack.     But  the  injury,  as  was  pointed  out  by 
Lord  Campbell,  is  done  if  a  man  is  pointed  out  in  such  a  way  that 
any  reader  of  the  article  may  know  who  it  is  that  is  being  attacked. 
The  injury  is  done  just  as  much  as  if  he  had  been  named,  and  the 
fact  that  the  defendant  does  not  know  who  is  the  person  to  whom 
his  designation  applies,  can  make  no  difference.     A  man  who 
makes  an  attack  upon  an  individual  by  a  description  which  applies 
distinctly  to  that  individual,  is  not  entitled  to  excuse  himself  by 
saying :  "  I  did  not  know  that  he  was  the  man."     Some  businesses 
are  carried  on  anonymously,  and  if  a  person  carrying  on  such  a 
business  were   attacked   unwarrantably,  it  would  surely  be  no 
excuse  for  the  defendant  to  say,  when  sued,  "  I  did  not  know  the 
plaintiff,  I  never  saw  him  before."     To  apply  the  language  of 
Lord  Cottenhara  again,  "  There  being,  I  believe,  a  very  general 
practice  to  the  contrary,  and  common  sense  being  entirely  to  the 
contrary,"  I  cannot  see  that  there  is  any  necessity  for  the  indi- 
vidual libelled  to  be  expressly  named  in  order  to  entitle  him  to 
the  remedy  he  asks.     It  seems  to  us,  therefore,  in  the  present 
ca«e,  to  be  quite  immaterial  that  no  person  is  mentioned  by  name, 
since,  if  the  person  who  has  been  defamed  can  be  identified  by 
the  w^ords  used,  in  such  a  manner  that  nobody  can  have  any  doubt 
in  fact  that  he  is  meant,  an  action  will  lie.     Here  there  can  be  no 
doubt  who  are  the  persons  meant.     The  defendants  meant  to 
attack  those  who  carried  on  the  business  of  the  Coupon  Company, 
of  whom  the  plaintiff  was  the  chief.     How  then  can  it  be  material 
whether  the  writer  knew  his  name,  or  had  him  personally  in  his 
mind  ?     The  point  seems  to  have  been  altogether  irrelevant,  and, 
as  it  is  possible  that  the  verdict  of  the  jury  went  on  that  ground, 
we  are,  we  think,  bound  to  grant  a  new  trial.     It  may  be  that  the 
verdict  went  on  the  ground  that  the  publication  of  the  libel  was 
justifiable  under  all  the  circumstances,  but  it  is  impossible  for  us 
to  say  whether  that  was  so  or  not.     Where  there  has  been  an 
erroneous  direction,  which  may  have  been  the  foundation  of  the 
verdict,  there  is  no  alternative  but  to  grant  a  new  trial. 
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For  these  reasons,  we  think  that  the  appeal  should  be  allowed  H.  C.  of  A. 
and  a  new  trial  granted. 

GODHARD 
V. 

Afypeal  allowed  with  costs.    Rule  absolute  James  Inolis 

for  a  new  trial  with  costs.     Costs  of  the   '^   ^ ^' 

first  trial  to  abide  the  event 


Solicitors,  for  appellant,  R,  W,  Thompson  &  Ash, 
Solicitors,  for  respondents,  Parish  &  Ebsworth. 


C.  A.  W. 


[HIGH  COURT  OF  AUSTRALIA.] 

Ex  PARTE  MATTHEWS. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
NEW  SOUTH  WALES. 

Jfiedktion  of  High  Court  to  entertain  appeals  from  decisions  of  Supreme  Courts  g^  q^  of  A. 
pnmouHced  be/ore  establishmeni  of  Commonwealth.  \9^ 

The  High  Court  has  no  jurUdiction  to  entertain  an  appeal  from  a  decision       J*  ■ «  -^ 
of  the  Sapreme  Court  of  a  State  pronounced  before  the  establishment  of  the     March  17. 

ComiDoawealth.  

Griffith  C.J.. 
Barton  and 

MoTioxfor  special  leave  to  appeal  from  a  decision  of  the  Supreme    oconnor  jj. 
Court  of  New  South  Wales  pronounced  on  27th  May,  1887. 

Per  Curiam.  The  High  Court  has  no  jurisdiction  to  entertain 
^ypeals  from  decisions  of  the  Supreme  Courts  pronounced  before 
the  establishment  of  the  Commonwealth. 


Application  dismissed. 

C.  A.  W. 
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[HIGH  COURT  OF  AUSTRAUA.] 


THE  MASTER  RETAILERS'  ASSOCIA- 
TION OF  NEW  SOUTH  WALES 


} 


AND 


THE  SHOP  ASSISTANTS  UNION  OF^ 
NEW  SOUTH  WALES,  THE 
GROCERS  ASSISTANTS  UNION 
OF  NEW  SOUTH  WALES,  F.  LAS- 
SETTER  AND  COMPANY,LIMITED, 
AND  THE  PRESIDENT  AND  MEM- 
BERS OF  THE  COURT  OF  ARBI- 
TRATION 


AppELLAi^rrs ; 


Respondents. 


H.  C.  OF  A. 
1904. 

' — .— ' 
Sydney, 

Dec.  2,  5.  6, 
7,  8. 

Orilfith,  C.J., 

Barton  and 

O'Connor,  JJ. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
NEW  SOUTH  WALES. 

Industrial  ArhitrcUion  Act  {X.S.  W.)  [Xo.  o9  of  1901),  sees,  13,  15,  26  (a),  {b\  37— 
Industrial  agreement—  Ayreemenl  not  to  be  binding  unless  made  a  comfnon  rule 
—  Unenforceable  agreement — Jurisdiction  of  Court  of  Arbitralion  to  make 
industrial  agreement  a  common  nde—Cofnmon  r^de  a  means  of  enforcement  of 
an  existing  awards  order  or  direction — Prohibition. 

The  Court  of  Arbitration  has  no  jurisdiction  to  entertain  an  application  by 
the  parties  to  an  industrial  agreement  which  has  not  been  made  an  award  of 
the  Court  to  have  the  terms  of  the  agreement  declared  a  common  rule. 

The  power  to  declare  a  common  rule,  conferred  upon  the  Court  by  sec.  37 
of  the  Industrial  Arbitration  Act^  can  be  exercised  only  with  a  view  to  the 
enforcement  of  an  award,  order,  or  direction. 

It  is,  therefore,  a  condition  precedent  to  the  exercise  of  that  power,  that 
there  should  be  in  existence  an  award,  order,  or  direction,  made  by  the  Court 
in  pursuance  of  a  hearing  or  determination,  upon  a  reference  within  the  mean- 
ing of  sec.  26,  sub-sees,  (a)  and  (&). 

An  agreement  was  made  between  an  association  of  employers  and  two 
unions  of  employes,  fixing  the  conditions  of  employment  for  two  years  from 
the  date  of  the  agreement,  and  on  the  same  day  another  agreement  was  made 
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between  the  same  parties,  providing  that  the  former  agreement  should  not  H.  C.  of  A, 
oome  into  force  or  be  buiding  upon  the  parties  to  it,  unless  it  should  be  made  1904. 

a  common  rule.     Both  agreements  were  in  writing,  and  were  registered  with         "^^^^ 
the  Registrar  of  the  Court,  as  provided  by  sec.  13  of  the  Act.     The  parties  The  Master 
then  filed  iu  the  Arbitration  Court,  and  advertised  a  notice  of  an  application  Association 
to  have  the  terms  of  the  agreement  declared  to  be  a  common  rule.     This  was    of  N.S.\A'. 
the  ordinary  method  of  initiating  proceedings  in  that  Court  for  that  purpose.     Thk^Shop 
Held,  that  the  Court  of  Arbitration  had  no  jurisdiction  to  entertain  the    Assistants 
Application,  and  that  immediately  after  the  notice  any  person  might  apply  to  ^^  g  \y   ^2;d 
the  Supreme  Conrt  for  a  writ  of  prohibition,  to  restrain  the  Court  of  Arbitra*      Others. 
tion  from  farther  proceeding. 

Htld,  farther,  that  the  original  agreement,  not  being  inforcable  against  any 
one,  was  not  a  subsisting  industrial  agreement  within  the  meaning^of  sec.  15. 

Decision  of  the  Supreme  Court,  (1904)  4  S.R.  (N.S.  W.),  384,  reversed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales,  (1904)  4  S.R.  (N.S.W.),  384. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment 

On  December  3rd,  1903,  an  industrial  agreement  was  made  be- 
tween the  respondents  F.  Lassetter  &  Co.  Ltd.,  of  the  first  part, 
and  the  United  Grocers'  Assistants  of  New  South  Wales,  an 
industrial  union  of  employes,  and  the  respondents,  the  Shop 
Assistants'  Union  of  New  South  Wales,  another  industrial  union 
of  employes,  the  two  latter  miions  being  called  parties  of  the 
second  part.  The  agreement  recited  that  the  parties  had  met  in 
ccmference,  and  had  agreed  to  enter  into  an  agreement  on  the 
tenns  and  conditions  set  out  in  the  first  and  second  schedules, 
and  that  the  agreement  was  to  be  registered  under  the  Ivdustrial 
Arbitration  Act,  1901.  The  agreement  went  on:  "it  is  agreed 
between  the  company  and  the  Grocers'  Assistants  Union  and  the 
Shop  Assistants  Union  that  the  terms  conditions  and  regulations 
hereinafter  set  forth  shall  be  binding  as  between  the  parties 
thereto  for  a  period  of  two  years  from  the  date  thereof."  The 
first  term  of  the  agreement  was  that  any  person  should  be  deemed 
to  be  a  shop  assistant  who  was  engaged  in  any  capacity  in  the 
retail  reception,  sale,  or  deliveiy  of  goods,  whether  in  a  shop^ 
office,  or  warehouse,  at  certain  trades  set  out  in  detail.  The  agree- 
ment then  proceeded  to  precribe  a  complete  code  for  the  regula- 
tion of  all  these  businesses.     It  consisted  of  21  articles,  and  was 
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H.  C.  OF  A.  to  regulate  the  whole  affairs  of  the  trades  mentioned  in  the  agree- 

1904.  nient.     It  may  be  assumed,  though  it  was  not  stated  in  the  agree - 

Thb  Master  nient  or  on  the  recoixi,  that  Lassetter  &  Co.  carried  on  all  these 

Retailbrs  businesses ;  otherwise  they  would  be  matters  with  which  they  had 

OF  N.S.W.  no  concern.      The  agreement  was  registered  on  4th  December. 

The  Shop         On  3rd  December  another  agreement  was  made  between   the 

Uni^n  OF^  same   parties,  which  stated:  "It  is  agreed  between  the  parties 

N.S.W.  AND  tha,t   the   industrial   ai^reement  this  day  entered  into  between 
Others.  .   *=•  .     \ 

them  shall  not  come  into  force  or  be  binding  on  the  parties  there- 
to unleas  such  agreement  shall  be  made  a  common  rule,  relative 
to  the  trades  or  businesses  mentioned  in  the  industrial  agreement." 
That  agreement  was  registered  on  10th  December,  and  so  became 
an  industrial  agreement. 

The  three  parties  to  the  agi'eement  then  filed  a  notice  in  the 
Arbitration  Court,  "In  the  matter  of  No.  27"  (the  original  regis- 
tration) "and  of  an  application  that  the  said  agreement  may  be 
made  a  common  rule  for  the  State  of  New  South  Wales  applic- 
able to  the  retail  reception,  sale,  or  delivery  of  goods,  &c."  All  the 
trades  were  enumerated  as  before,  and  notice  was  given  that  the 
parties  to  the  agreement,  that  is  all  three  unions  or  associations, 
intended  to  apply  to  the  Court  of  Arbitration  on  15th  February 
for  an  order  declaring  the  terms  and  provisions  of  the  above 
mentioned  industrial  agreement  to  be  a  common  rule  applicable 
to  the  reception,  sale,  and  delivery  of  goods,  whether  in  shops, 
offices,  or  warehouses  in  the  trades  enumerated.  The  tiling  of  the 
notice  was,  according  to  the  practice  of  the  Arbitration  Court,  the 
commencement  of  a  proceeding  in  the  Court.  Thereupon  the 
present  appellants,  the  Master  Retailers  Association,  who  are  an 
industrial  union  of  employers,  made  application  to  the  Court  of 
Arbitration,  on  summons,  to  set  aside  the  notice,  on  the  ground 
that  the  agreement  was  not  an  industrial  agreement  within  the 
meaning  of  the  Act,  and  that  the  Court  of  Arbitration  had  no 
jurisdiction  to  order  it  to  be  made  a  common  rule,  and  further 
that  it  was  an  abuse  of  the  process  of  the  Arbitration  Act. 

The  application  was  dismissed. 

There  was  thus  a  proceeding  in  the  Arbitration  Court,  in  which 
the  Court  had  asserted  its  jurisdiction.  Thereupon  the  appellants 
applied  to  the  Supreme  Court  for  a  prohibition  to  restrain  the 
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Arbitration  Court  from  proceeding  to  give  effect  to  the  applica-   H.  C.  of  A. 

tion  on  the  grounds,  (1)  that  the  Court  had  no  jurisdiction  to 

make  the  agreement  of  3rd  December  a  common  rule,  (2)  that  xhe  Master 

the  agreement  of  3rd  December  was  not  a  valid  and  subsisting  ^^ciati^n 

industrial  agreement,  (3)  that  the  Court  of  Arbitration  had  no    ofN.S.VV. 

jurisdiction  to  order  an  industrial  agreement,  or  any  term  thereof,    Thb  Shop 
.    ,  1  Assistants 

to  be  a  common  rule.  Union  of 

The  Supreme  Court  granted  a  Rule  Nisi,  but,  on  the  motion  ^'^^'  ^^^ 

to  make  the  rule  absolute,  discharged  the  rule  with  costs,  being       

of  opinion  that  the  Court  of  Arbitration  had  jurisdiction  to  make 
the  terms  of  the  agreement  a  common  rule,  binding  upon  the  whole 
of  the  trades  in  New  South  Wales. 

From  this  decision  the  present  appeal  was  brought. 

Gordon  K.C.,  and  Rolin  for  the  appellants. 

Holinan  and  J.  A.  Brown,  for  the  respondents,  the  Shop  Assist- 
ants Union  of  New  South  Wales. 
The  other  respondents  did  not  appear. 

Holinan,  for  the  respondents,  took  the  preliminary  objection 
that  there  was  nothing  for  the  Court  to  prohibit.  There  was  no 
proceeding  initiated  in  the  Arbitration  Court.  A  notice  had  been 
iasued  by  the  respondents,  by  advertisement  in  certain  papers,  of 
their  intention  to  make  an  application,  and  a  copy  of  the  notice 
filed  in  the  Court  of  Arbitration  ;  but  no  step  had  been  taken  to 
earn'  it  into  effect  when  the  application  for  a  prohibition  was 
made  by  the  appellanta  The  only  proceeding  in  the  Arbitration 
Court  was  the  taking  out  of  a  summons  by  the  appellants  calling 
upon  the  respondents  to  show  cause  why  the  notice  should  not  be 
set  aside.  The  summons  was  dismissed,  but  the  application  for  a 
common  rule  had  not  been  proceeded  with. 

[Gordon  K.C.,  read  an  affidavit  from  which  it  appeared  that 
the  advertisement  and  the  tiling  of  the  notice  were  the  ordinary 
and  only  method  of  initiating  proceedings,  according  to  the  practice 
of  the  Arbitration  Court. 

GBiFFrrH  C.J. — It  seems  to  be  analogous  to  a  notice  of  motion 
in  other  Courts.     It  is  a  notice  to  all  the  world.] 

VOL.  II.  7 
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H.  C.  OF  A.       It  is  rather  analogous  to  the  advertised  notice  preliminary  to 

■        applying  for  probate.     Before  prohibition  can  issue  some  step  must 

The  Master  ^  taken  :  Stroud's  Judicial  Dictionary  (2nd  ed.,  sub. "  Process  ") ; 

.^^Ar.  R-  V-  CastU  (1). 

OF  N.S.W.       [Griffith  C.J. — The  Court,  on  the  hearing  of  the  summons. 
The  Shop    treated  the  matter  as  pending,  and  refused  to  stay  proceedings. 
Union  OF     ^^  thereby  asserted  its  right  to  deal  with  the  matter.] 
^  Qr^^'  ^^^       That  was  a  mere  statement,  not  an  assertion  of  jurisdiction  by 

an  act  of  the  Court.     The  summons  was  altogether  beside  the 

proceedings.     The  notice  was  a  mere  condition  precedent  to  the 
initiation  of  proceedings,  and  nothing  further  has  been  done. 

Griffith  C.J.      The  rule  is  clearly   laid  down  in  Mayor  of 

London  v.  Cox  (2),  that,  where  want  of  jurisdiction  is  apparent 

upon  the  proceedings,  prohibition  goes  at  any  time  after  service  of 

the  process,  i.e.,  as  soon  as  the  jurisdiction  of  the  inferior  Court 

is  asserted.     The  superior  Courts  always  guard  very  jealously 

their   right   to   prohibit   an   inferior   Court  from  exceeding  its 

jurisdiction.     A  mere  stranger  is  entitled  to  come  to  the  superior 

Court  and  apply  for  a  prohibition  to  restrain  an  inferior  Court, 

if  it  appears  to  be  about  to  step  beyond  its  jurisdiction.    The  only 

question  is,  is  there  a  proceeding  pending  ?   We  are  told  that  it  is 

the  practice  of  the  Arbitration  Court,  when  it  is  intended  to  make 

application  for  a  common  rule,  to  treat  the  notice  as  the  initiation 

of  the  proceedings.     It  appears,  indeed,  that  that  is  only  fair  play, 

because  in  that  way  those  interested  in  the  application  are  given 

an  opportunity  of  being  heard  in  opposition.     We  are  told  also 

that  it  is  the  practice  to  file  the  notice  in  the  office  of  the  Court. 

In  fact  it  is  just  as  much  the  initiation  of  the  proceedings  as  the 

filing  of  a  notice  of  motion,  or  issuing  of  a  writ  of  summons. 

There  is  no  magic  in  the  word  writ  or  summons.     These  things 

are  called  by  different  names  in  different  Courts.     It  does  not 

matter  what  the  originating  proceeding  is  ;  as  soon  as  it  is  filed, 

the  proceedings  are  begun,  and,  if  the  want  of  jurisdiction  appears 

on  the  face  of  them,  any  person  may  apply  for  a  prohibition  to 

restrain  the  Court  from  further  proceeding.     The  objection  must 

therefore  be  over-ruled. 

(1)  27  L.J.  M.C.,  70.  (2)  L.R.  2  H.L.,  239. 
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Gordon  K.C.,  for  the  appellants.     The  basis  of  the  decision  of   ^-  ^-  ®'  ^• 

.     .  •  1904 

the  Supreme  Court  was  that  this  agreement  was  a  valid  industrial       v«!, 

agreement,  and,  as  such,  by  virtue  of  sec.  15,  had  the  same  effect,  the  Mastkr 

and  was  enforceable  in  the  same  way,  as  an  award  of  the  Court,  association 

But,  assuming  that  the  Court  was  right  in  its  construction  of  sec.    ^^  N.S.W. 

15,  there  was  here  no  valid  industrial  agreement.     It  was  subject    The  Shop 

Assistants 
to  the  second  agreement,  which  provided  that  the  first  was  not  to     union  of 

have  any  binding  effect  until  it  should  be  made  a  common  rule,  ^'q^^^^^^ 

Therefore  at  the  time  of  the  application  it  was  a  nullity.     If  it       

had  no  life  then,  it  cannot  receive  life  from  a  subsequent  proceed- 
ing, which  can  only  take  place  on  the  assumption  that  the  agree- 
ment has  life  alreadv.     Before  a  common  rule  can  be  made,  based 
upon  an  agreement,  there  must  be  somebody  bound  by  it.     There 
must  be  some  "  practice,  regulation,  rule,  custom,  term  of  agree- 
ment, condition  of  employment,  or  dealing  in   relation  to  an 
industrial  matter,"  to  be  made  a  common  rule :  sec'  37  (i.).     The 
fact  that  two  or  more  parties  have  actually  made  an  agreement, 
and  are  bound  by  it,  is  some  guarantee  to  the  Court  that  the 
tenns  of  the  agreement  are  beneficial  to  the  industry,  and  work 
well  in  practice.     The  registration  does  not  make  it  an  industrial 
agreement,  unless  it  is  already  operative  as  an  agreement  apart 
from  the  Act.     In  Pym  v.  Campbell  (1),  which  was  relied  upon 
by  the  respondents  in  the  Arbitration  Court,  an  agreement  was 
drawn  up  subject  to  the  approval  of  a  third  party,  and  it  was 
conceded  that,  though  on  the  happening  of  a  certain  event,  it 
would  become  operative,  it  was  nevertheless  of  no  effect  in  the 
meantime.     That  is  all  that  is  contended  for  the  appellants  here. 
Ai^suming  that  the  agreement  was  valid  as  an  industrial  agree- 
ment within  the  meaning  of  sec.  15,  the  Arbitration  Court  had  no 
jUTLsdiction  to  make  it  a  common  rule  in  the  manner  attempted. 
^.  37  of  the  Act  provides  that  a  common  rule  may  be  declared 
*^with  a  view  to  the  enforcement  of"  an  "award,  order  or  direc- 
tioa"   There  must  therefore  be  in  existence,  at  the  time  of  the 
Application  for  a  common  rule,  a  valid  award,  order  or  direction. 
^  26  gives  the  Court  power  to  make  such  an  award,  order,  or 
direction,  in  pursuance  of  a  hearing  or  determination,  which  can 
wily  take  place  on  a  reference  under  the  Act.     There  is  no  other 

(1)  6  El.  &B1.,  370. 
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H.  C.  OF  A.  power  to  make  an  award.     The  reference  must  be  by  an  industrial 
1904  . 

^^^        union,  or  by  some  person  affected  or  aggrieved  by  an  order  of  the 

The  Master  Court  (sec.  28).     There  was  in  this  case  no  reference  within  the 

Association  ^^^^^i^^g  of  that  section,  and  there  was  no  award  to  be  enforced 

OF  N.S  W.    by  a  common  rule.     The  Supreme  Court  were  of  the  opinion  that 

The  Shop    by  sec.  15  an  industrial  agreement  could  be  enforced  in  the  same 

A.SSTST  A  N  TS 

Union  of  way  as  an  award,  and  that  therefore  anji:hing  that  the  Court 
^(>rHERs^^  could  do  for  that  purpose  under  sec.  37,  could  be  done  for  the 

purpose  of  enforcing  an  industrial  agreement;  but  the  making 

an  award  a  common  rule  is  not  an  enforcement  of  it. 

[O'Connor  J.  I  think  it  must  be  taken  that  all  the  powers 
given  to  the  Court  by  the  various  sub-sections  in  sec.  37  are 
to  be  exercised  "  with  a  view  to  the  enforcement  of  its  award,  oi-der, 
or  direction."  That  is  the  only  grammatical  construction  of 
whicli  the  words  are  capable.] 

Assuming  that  to  be  so,  sec.  15  provides  that  the  agreement 
shall  have  the  same  effect  and  may  be  enforced  in  the  same  way 
as  an  award,  "as  between  the  parties  thereto,"  and  not  for  all  pur- 
poses. To  make  it  a  common  rule  is  not  enforcing  it  between 
the  parties,  but  against  strangers.  The  power  of  the  Court  to  en- 
force an  industrial  agreement  must  be  limited  by  the  words  "as 
between  the  parties  to  the  same,"  and,  reading  sections  15  and  37 
together,  it  is  impossible  to  hold  that  such  an  agreement  can  be 
enforced  by  being  made  a  common  rule.  Outside  sees.  15  and  37 
there  is  nothing  in  the  Act  to  suggest  any  power  in  the  Court  to 
make  an  industrial  agreement  a  common  rule,  or  to  enforce  it  in  any 
way.  When  an  industrial  agreement  is  before  tlie  Court  on  a 
proper  reference,  and  an  award  has  been  made,  the  Court  may, 
with  a  view  to  the  enforcement  of  its  award,  declare  all  the  terms 
of  the  agreement  to  be  a  common  rule  of  the  industry,  and  so  in 
effect  make  the  agreement  a  common  rule.  But  that  would  be 
after  a  hearing  and  determination  on  the  merits,  which  is  very 
different  from  an  application  to  have  a  particular  agreement, 
possibly  arrived  at  by  collusion,  directly  declared  a  common  rule. 
The  legislature  contemplated  that  matters  would  not  be  referred 
to  the  Court  unless  there  was  a  bond  fide  dispute  between  parties. 
For  instance,  one  of  the  parties  to  an  industrial  agreement  might 
come  to  the  Court  to  have  it  enforced  against  the  other,  who  was 
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ivluctant    The  Court  might  then  make  an  award,  and  later  de-  -H-  C-  ^^  A- 

dare  a  common  rule.     Here  there  was  no  real  gi-ievance;  the  only-- 

object  of  the  application,  as  appears  from  the  terms  of  tlie  second  xhb  Majtki^i 

agreement,  was  the  obtaining  of  a  common  rule.  ^ocLATioBf 

The  Act,  being  in  restraint  of  the  liberty  of  the  subject,  should    ^^  N^S.  W. 

be  construed  strictly,  and  in  favour  of  the  subject.     The  Court  has    The  Shop 

Assist AKT8 
given  a  mistaken  decision,  which  can  be  reviewed  by  prohibition :     Union  of 

Bmcn  V.  Cocking  (1).  OrHrasr^ 


Hclmav  for  the  respondents.  This  Court  will  not  interfere  if 
the  Arbitration  Court  has  merely  made  an  error  in  law  that  does 
not  go  to  the  root  of  the  Court  s  jurisdiction.  Sec  32  provides 
that  itfl  decisions  are  not  to  be  reviewed  on  any  ground  of  inform- 
ality or  want  of  form.  There  was  no  usurpation  of  jurisdiction 
in  the  present  case.  The  Court  has  full  power  to  deal  with  the 
application  by  virtue  of  seca  15  and  26  (a).  It  was  an  "industrial 
matter  referred  to  it  by  an  industrial  union."  That  general 
expression  is  intended  to  cover  matters,  outside  actual  disputes, 
which  it  would  be  impossible  to  particularise.  The  Court  is  given 
a  qnasi-Iegislative  power,  that  of  making  "  by-laws  "  or  "  regula- 
tions" a  power  altogether  distinct  from  the  judicial  power  which 
all  Courts  must  have.  Its  power  is  not  confined  to  dealing  with 
di>'pute8  inter  'partes. 

[Griffith  C.J. — All  the  provisions  in  sec.  26  are  applicable  to 
proceedings  between  parties.  The  Court  cannot  make  an  order 
except  between  parties.     It  is  a  Court  to  "  hear  and  determine."] 

The  feature  of  a  common  rule  is  that  it  binds  persons  who  are 
not  parties,  though  the  Court,  in  their  interests,  allows  them  to 
appear  and  be  heard.  The  definition  of  industrial  dispute  omits 
matters  which  are  manifestly  within  the  Court  s  jurisdiction. 
This  was  a  matter  affecting  industries,  even  upon  the  assumption 
that  the  first  agreement  was  nullified  by  the  second.  It  was  a 
"dealing  in  relation  to  an  industrial  matter,"  which  the  Court 
may  make  a  common  rule.  There  is  no  restriction  upon  the  right 
of  a  union  to  refer  industrial  matters  to  the  Court.  It  is  there- 
fore immaterial  whether  there  was  a  valid  industrial  agreement 

(I)  L.R.  3Q.B.,672. 
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•    •  • 

H.  C.  OF  A.%  in  existence  or  not,  or  any  dispute  which  could  be  settled  by 
^^.  •.  -Agreement  or  reference. 

awaiASTER  [O'Connor  J. — Is  not  the  whole  object  of  this  Act  the  deciding 
••.  '^^lAxroN  ^^^  settling  of  disputes  ?  Is  it  not  taking  it  a  long  way  from 
:     OP  N.S.W.    that  to  make  the  Court  a  board  of  trade  for  regulating  the  con- 

Thb  Shop    ditions  imder  which  businesses  are  to  be  carried  on  ?] 
Assistants  i 

Union  of         The  application  by  the  union  involves  both  a  request  to  make 

^Othebs^^  employers  obey  the  union,  and  a  request  that  other  employers 

may  be  made  to  obey  the  same  rule,  so  as  to  put  all  upon  an  equal 

footing.  The  common  rule  is  for  the  protection  of  employers 
bound  by  an  award  against  the  competition  of  employers  who 
would  not  otherwise  be  bound.  There  is  no  need  for  any  aggra- 
vated dispute  to  be  in  existence ;  a  mere  difference  of  opinion 
would  be  a  matter  for  settlement.  Every  industrial  agreement 
implies  some  such  difference  at  least,  and  the  policy  of  the  Act  is 
to  encourage  amicable  settlements  rather  than  litigation.  One 
union  of  employers  may  have  a  difference  with  another  similar 
union,  and  may  come  to  the  Court  to  have  the  matter  settled  if  no 
agreement  can  be  arrived  at  otherwise.  That  would  be  clearly 
an  industrial  matter,  though  not  within  the  definition  of  "  indus- 
trial dispute  "  in  the  Act.  The  legislature  has  not  attempted  any 
exhaustive  enumeration  of  matters  within  the  jurisdiction  of  the 
Court,  and  therefore  the  mere  fact  that  such  applications  as  that 
now  in  question  are  not  specifically  mentioned  or  indicated,  can- 
not be  taken  as  an  argument  that  they  are  outside  the  jurisdiction 
of  the  Court. 

If  the  Court  can  entei'tain  the  application,  it  can  make  an  oixler 
in  respect  of  it,  and  enforce  that  order  by  making  the  agi'eement 
a  common  rule.  It  is  no  more  objectionable  than  a  consent  award. 
The  Court  will  not  confirm  or  enforce  it  unless  it  is  fair  to  the 
parties  who  are  to  be  bound  by  the  order.  It  can  take  evidence 
and,  after  hearing,  come  to  a  determination  on  the  merits.  Then, 
instead  of  making  the  agi'eement,  as  such,  a  common  rule,  the 
Court  can  make  an  award  in  terms  of  the  agi*eement,  and  declare 
the  award  or  its  tei-ms  to  be  a  common  rule.  This  would  be  a 
strict  compliance  with  the  procedure  suggested  by  sees.  26  and  37, 
and  the  parties  to  the  agreement  arrive  at  the  same  end  as  if  the 
agreement  had  been  directly  declared  a  common  rule  upon  an 
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application  for  that  purpose.     The  defect,  if  any  exists,  is,  there-   H-  C.  of  A. 
fore,  one  of  procedure.     The  parties  have  only  failed  to  ask  for  an 
award,  as  a  preliminary  to  the  common  rule.     This  could  be  cured  xhe  Master 
by  the  Court,  either  by  amendment,  or  by  first  making  an  award,  ^^]^^^ 
and  then  declaring  that  to  be  a  common  rule.     It  would  be  within    of  N.S.  W. 
the  powers  given  by  sec.  26  (g)  (ii.),  to  "  amend  or  waive  any  error    The  Shop 
or  defect  in  the  proceedings."     The  only  error  on  the  part  of  the     union  of 
Court  has  been  doing,  by  a  short  cut  and  without  amendment,  ^•^^'  ^^^ 

what  it  could  have  done  by  a  longer  way  by  amendment,  even        

if  it  could  not  waive  the  irregularity  altogether.  It  is,  therefore, 
a  mere  informality  or  want  of  form  in  the  proceedings,  which  is 
not  a  ground  for  prohibition :  South- EdSftem  Railway  Co.  v. 
RdUway  Convmisaioners  (1).  The  mere  possibility  that  injustice 
may  be  done  if  the  matter  is  proceeded  with,  is  no  valid  ground 
for  a  prohibition.  It  cannot  be  assumed  that  the  Court  will  make 
an  unjust  order. 

[Griffith  C.J. — ^The  difficulty  in  your  yray  is  the  presence 
of  the  words  "  with  a  view  to  the  enforcement  of  its  award, 
order  or  direction."] 

The  foundation  for  the  common  rule  is  the  circumstances  which 
lead  to  the  Court  s  determination,  not  the  determination  itself. 
So  long  as  the  proper  persons  are  before  the  Court  and  the  matter 
dealt  with  is  within  its  jurisdiction,  the  Court  can  exercise  all  the 
powers  conferred  by  sees.  26  and  37.  It  is  a  common  practice  of 
the  Court  to  make  an  award  and  a  common  rule  in  the  same 
Older,  as  a  result  of  the  hearing  and  determination.  The  parties 
have  not  asked  for  an  award  in  this  case,  but  the  Court  may 
nevertheless  make  one.  There  is  no  more  likelihood  of  collusion 
than  if  all  had  been  in  order  and  an  award  had  been  asked  for. 

[Griffith  C.J.,  referred  to  Mcintosh  v.  Simpkins  (2).] 

The  defect  there  was  not  the  absence  of  a  condition  which  the 
Court  itself  could  supply,  but  an  absence  of  certain  external 
drcamstances  "  necessary  as  a  preliminary  to  the  Court's  jurisdic- 
tion," which  could  not  be  waived.  There  was  no  irregularity 
here  which  could  not  have  been  cured  by  amendment.  A  Court 
of  appeal  will  not  interfere  with  the  decision  of  an  inferior  Court 
on  merely  technical  grounds :   New  Lanibion  Land  and  Goal  Co. 

(1)  6  Q.B.D.,  586.  (2)  (1901)  1  K.B.,  487,  at  p.  491. 
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H.  C.  OP  A.   Lid,  V.  London  Bank  of  Auatralia  Ltd.  (1). 

,^^\  The  two  documents  of  3rd  December,  constituted  a  valid   and 

The  Master  subsisting  industrial  agreement.     They  form  "  an  industrial  agree- 

AssociATioN  ^^^^^     •     •     •     varied  by  another  industrial  agreement,"  within 

OF  N.3.W.    w^Q  meaning  of  sec.  14,  and  are  therefore  binding  on  the  parties. 

The  Shop    The  agreement  so  made  possessed  all  the  formal  characteristics 

Union  of     essential  to  an  agreement,  viz.,  parties,  objects,  a  specified  term  of 

^Qtmrs^^  operation,  &c.     The  mere  suspension  of  its  force  imtil  the  happen- 

ing  of  a  condition  does  not  affect  its  validity  as  an  agreement.    It 

binds  the  parties  in  the  meanwhile.  They  cannot  repudiate  it  or 
do  anything  to  prejudice  its  fulfilment  at  the  appointed  time. 
[He  referred  to  Hochster  v.  De  la  Tour  (2),  Goss  v.  Lord  Nugent 
(3),  Pym  v.  Campbell  (4),  Wallis  v.  Littell  (5),  Lindley  v. 
Lacey  (6).] 

An  industrial  agreement,  except  that  it  deals  with  industrial 
matters,  is  not  in  any  way  distinguishable  from  any  other  agree- 
ment. Sec.  15  does  not  refer  only  to  such  industrial  agreements 
as  may  be  enforced  immediately.  The  word  "agreements"  must 
be  taken  as  generally  as  if  it  were  used  anywhere  else. 

If  it  is  a  valid  agreement  it  may  be  made  a  common  rule.  Sec, 
15  puts  industrial  agreements  on  the  same  footing  as  awards,  with 
regard  to  enforceability ;  therefore  everything  that  the  Court  may 
do  under  sec.  37  with  a  view  to  the  enforcement  of  an  award,  may 
be  done  with  a  view  to  the  enforcement  of  an  industrial  agree- 
ment, if  applicable  thereto.  The  words  "as  between  the  parties 
to  the  same,"  in  sec.  15,  do  not  limit  the  power  of  the  Court. 
There  is  no  more  difficulty  in  the  enforcement  of  an  agi*eement 
by  declaring  it  a  common  rule,  than  in  enforcing  an  award  in 
that  way.  Both  agreements  and  awards  have  parties,  and,  speak- 
ing strictly,  can  only  be  enforced  against  the  parties  bound  there- 
by. But  sec.  37  speaks  of  a  common  rule  being  made  w4th  a 
view  to  the  enforcement  of  an  award.  The  common  rule  is  as 
applicable  to  an  agreement  as  to  an  award.  It  is  not  considered 
equitable  or  conducive  to  the  proper  observance  of  an  award,  that 
the  award  should  be  binding  upon  one  employer  or  set  of  employers 

(1)  1  C.L.R.,  624.  (4)  6  El.  &BI.,  .^70. 

(2)  2  El.  &  Bl.,  678.  (5)  11  C.B.  N.S.,  369. 

(3)  5  B.  &  Ad.,  58.  (6)  17  C.B.  N.S.,  578. 
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only.     So  it  is  not  just  to  expect  an  employer  to  bind  himself   ^*  ^'  ^^  A* 

by  agreement  vnth  his  employes  to  observe  certain  restrictions,       ^ ] 

if  other  employers  are  allowed  to  remain  free  from  those  restric-  The  Master 
tioDS,  and  the  knowledge  that  the  agreement  can  be  made  a  com-  ^^^^^i^ 
man  rule  will  further  the  objects  of  the  Act,  that  is,  it  will  encour-    or  N.S. W. 
Age  the  settlement  of  differences  by  agreement  instead  of  by  litiga-     The  Shop 
tioo.     Moreover,  if  an  industrial  agreement  is  in  existence,  the    *union  of 
employer  who  is  a  party  to  it  will  be  more  likely  to  observe  its  ^'^hem'^^ 

conditions,  if  other  employers  also  are  made  subject  to  them.     In        

that  «^nse  the  declaration  of  the  common  rule  may  appropriately 
be  made  with  a  view  to  the  enforcement  of  the  agreement.  If 
90,  it  niay  be  done  "in  any  proceeding,"  no  matter  how  the  agree- 
ment has  been  brought  before  the  Court.  [He  referred  to  several 
cases  before  the  Court  of  Arbitration,  in  which  the  Court  had  de- 
dared  an  industrial  agreement  to  be  a  common  rule.] 

This  is  a  remedial  Act,  and  the  Court  is  entitled,  in  dealing 
with  it,  to  consider  the  evils  which  the  Act  was  intended  to 
remedy,  and  construe  its  provisions  liberally  in  the  direction  of 
carrying  out  the   intention   of   the  legislature :  1  Black8t(yiie*8 

CammentarieSy  15th  ed.,  pp.  86,  87;  Hardcaatle,  Interpretation  of 

Statutes,  3rd   ed.,  p.  70;   CoUman  v.  Roberta  (1);  Dapueto  v. 

WifllU  £  Co,  (2). 
[Grifftth  C.J. — That  rule  does  not  apply  where  the  Statute, 

which  establishes  a  new  Court,  itself  prescribes  a  condition  for 

the  exercise  of  the  new  jurisdiction.] 
Reference  was  also  made  to  Ex  parte  Ardill  (3) ;  Ex  parte 

Commissioners  of   Kingstown  (4);    R.   v.  Local   Goveimmeni 

Board (5)]  Ex  parte  Walker  (6). 

Gordon  K.C.  in  reply. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  delivered  by 

Griffith  C.J.     [His  Honor  having  stated  the  facts  in  connec-  sth  December, 
tion  with  the  making  of  the  two  agreements  of  3rd  December, 
proceeded:] 

a*.  (1896)  1  Q.B.,  457.  (4)  16  L.R.  Ir.,  150 ;  S.C.  on  appeal, 

(2)  LR.  0  P.C,  4S2,  at  p.  492.  18  L.R.  Ir.,  509. 

-3)  19  N.S.W.  W.N.,  107.  (5)  10  Q.B.  D.,  309. 

(6)  2  Arbitration  Report  (N.S.  W.),  207. 
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H.  C.  OF  A.  Upon  the  registration  of  the  second  agreement  the  position 
between  the  parties  was  that  their  relations  were  regulated  by 

The  Master  ^he  two  documents,  as  together  forming  one  agreement  or  quasi - 
Retailers^  agreement,  but  the  consequence  also  was  that  no  obligations  were 
OF  N.S.W.  imposed  upon  any  of  the  parties  to  the  agreement  contained  in 
The  Shop  the  first  document,  although  it  has  been  called  an  agreement.  It  "wbjs 
Unio^n  ok'    *^  agreement  in  one  sense,  but  it  was  an  agreement  incapable  of 

NS. W.  AND  enforcement,  because  it  imposed  no  obligation  upon  any  one. 

[His  Honor,  having  referred  to  the  proceedings  in  the  Arbitra- 
tion Court  and  the  Supreme  Court,  continued :] 

The  question  raised  is  one  of  very  great  importance.  The 
application  is  made  by  two  industrial  unions  of  employ^,  w^ho 
have  come  to  a  common  understanding  with  their  employers,  or 
rather,  with  one  firm  of  employers,  and  by  those  employers,  to 
impose  the  arrangement  they  have  made  as  between  themselv^es, 
upon  the  whole  State  of  New  South  Wales,  which  is  practically 
calling  upon  everybody  who  is  engaged  in  this  business  in 
the  State,  to  litigate  with  them  in  one  proceeding  for  the  purpose 
of  regulating  in  all  its  details  the  business  of  those  trades.  The 
question  for  us  to  consider  is  whether  the  Arbitration  Court  has 
any  such  jurisdiction.  If  that  Court  has  jurisdiction  the  Supreme 
Court  cannot  interfere  with  it  in  its  exercise,  but,  if  it  has  not  such 
jurisdiction,  the  Supreme  Court  is  bound,  on  being  appealed  to, 
to  interpose  its  hand,  and  see  that  the  limit  is  not  transgressed. 
The  matter  turns  entirely  upon  the  construction  of  the  Arbitra- 
tion Act.  We  were  asked  by  Mr.  Holman  to  say  that  the  Act  is 
a  remedial  Act,  and  that,  therefore,  it  ought  to  be  construed 
liberally,  as  distinguislied  from  a  penal  Act,  which,  as  it  used  to 
be  said,  should  be  construed  strictly.  It  may  be  remarked  that 
the  old  distinction  drawn  between  remedial  and  penal  Acts  has 
of  late  years  been  much  discredited.  What  has  been  laid  down 
in  modem  cases  is  that  the  duty  of  the  Court  is  to  interpret  Acts 
according  to  the  intent  of  the  Parliament  which  passed  them.  On 
this  point  I  have  had  occasion  to  quote  more  than  once  on  this 
bench  the  opinion  of  the  judges  given  in  the  House  of  Lords  in 
the  Sussex  Peerage  Case  (1).     Lord  Chief  Justice  Tindal,  deliver- 

(l)  11  CI.  &F.,  85,  at  p.  143. 
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ing  the  opinion  of  the  judges,  says : — "  My  Lords,  the  only  rule   ^-  ^'  ^'  ^• 
for  the  construction  of  Acts  of  Parliament  is  that  they  should  be       »__J. 
construed  according  to  the  intent  of  the  Parliament  which  passed  the  Master 
the  Act.     If  the  words  of  the  Statute  are  in  themselves  precise  and  asSciat^n 
unambiguous,  then  no  more  can  be  necessary  than  to  expound  those    ^^  N.S.  W. 
words  in  their  natural  and  ordinary  sense.     The  words  themselves    The  Shop 

A  asTOi*  A  NTS 

alone  do  in  such  a  case  best  declare  the  intention  of  the  law  giver."     Union  of 
As  was  said  by  this  C!ourt  in  Clancy  v.  Butchers*  Shop  Employ^  ^OrHEBs!^ 

Union  (2) : — *'  In  construing  the^  Act  it  should  be  borne  in  mind       

that  it  is  an  Act  in  restriction  of  the  common  law  rights  of  the 
sobject,  and,  though  that  is  no  reason  why  the   fullest  effect 
should  not  be  given  to  its  provisions,  it  is  a  reason  why  the 
meamng  should  not  be  strained  as  against  the  liberty  of  the 
subject"    The  great  fundamental  principle  of  our  jurisprudence 
is  liberty.  Where  it  is  alleged  that  the  liberty  of  individuals  may 
be  restrained,  the  party  alleging  the  right  of  restraint  must  establish 
by  some  Statute  or  by  judicial  decision  that  the  liberty  has  been 
restricted.  It  is  not  necessary  to  refer  to  the  general  objects  of  the 
Act,  as  they  are  familiar  to  all  of  us.    They  are  recited  in  the  title, 
which  states  in  a  summary  and  concise  way  the  obvious  purpose  of 
Act,  which  is  "  to  provide  for  the  registration  and  incorporation 
of  industrial  unions,  and  the  making  and  enforcing  of  industrial 
igreements ;  to  constitute  a  Court  of  Arbitration  for  the  hearing 
and  determination  of  industrial  disputes,  and  matters  referred  to 
it;  to  define  the  jurisdiction,   powers,  and   procedure   of  such 
Court ;  to  provide  for  the  enforcement  of  its  awards  and  orders ; 
and  for  purposes  consequent  on  or  incidental  to  those  objects." 
The  object  of  the  Act  therefore  is  to  establish  a  new  tribunal, 
called  a  C!ourt  of  Arbitration,  for  the  hearing  and  determina- 
tion of  industrial   disputes   and   matters  referred   to  it.     It  is 
not  to  constitute  a  board  of  trade,  or  a  municipal  body  with 
power  to  make  by-laws  to  regulate  trade,  but  a  Court  of  Arbitra- 
tion, for  hearing  and  determining  industrial  disputes  and  matters 
Inferred  to  it.     And  it  will  be  found,  on  examining  the  language 
of  the  Act,  that  the  words  used  are  always  words  apt  to  be  used  in 
speaking  of  a  tribunal.  The  functions  of  the  Court  are  described  as 
"to  hear  and  determine  industrial  disputes  and  matters."     The 

(2)  1  C.L.R.,  181,  at  p.  201. 
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H.  C.  OF  A.  manner  in  which  a  question  within  the  jurisdiction  of  the  Court  is  to 

come  before  it  for  its  judicial  determination  is  by  "reference," 

The  Master  which  is  the  tenn  always  used  in  ordinary  legal  language  for 

-^soCTATOw  describing  the  process  by  which  individual  persons  constituting  a 

OF  N.S.  W.    private  tribunal  of  arbitration  submit  the  matter  to  it.     And  the 

The  Shop    decision  of  tlie  Court  is  spoken  of  as  an  "award,"   which   is  the 

Union  of    ^P^  word  to  describe  a  decision  of  a  private  tribunal  of  arbitration. 

^(>r^  ^^^  '^'^  ^^^  provisions  of  the  Act  are  in  accordance  with  this  view. 

The  jurisdiction  of  the  Court  is  confeiTed  and  limited  by  section  26, 

which  provides:  "The  Court  shall  have  jurisdiction  and  power: — 
(a)  on  reference  in  pursuance  of  this  Act  to  hear  and  determine, 
according  to  equity  and  good  conscience — (1)  any  industrial  dis- 
pute; or  (ii.)  any  industrial  matter  referred  to  it  by  an  industrial 
union  or  by  the  registrar;  (iii.)  any  application  under  this  Act." 
So  that  the  Court  has  no  power  to  give  an  "award  order  or  dir- 
ection "  except  in  pursuance  of  a  "hearing  and  determination," 
which  again  are  words  apt  for  describing  a  judicial  proceeding. 
Then  follow  a  number  of  provisions  incidental  to  judicial  proceed- 
ings. Sec.  28  limits  the  persons  who  may  invoke  the  jurisdiction 
of  the  Court.  Sec.  29  provides  that  a  union  or  persons  entitled 
to  invoke  the  jurisdiction  may  make  application  to  the  registrar. 
That  is  how  proceedings  are  instituted.  Sec.  30  provides  :  "Any 
party  to  a  reference"  (again  assuming  that  it  is  a  proceeding 
to  which  there  are  parties)  "may  apply  for  directions."  The 
section  goes  on  to  say  that  "at  the  hearing  ....  particulars 
of  the  claims  of  the  parties  may  be  ordered,"  with  other  pro- 
visions, showing  that  the  proceedings  are  judicial  proceedings 
between  parties,  to  be  ended  by  a  hearing  or  determination, 
which  may  be  an  award  (which  is  in  the  nature  of  a  judgment), 
order  or  direction.  Then  sec.  37  provides :  "  In  any  proceeding 
before  it  the  Court  may  do  all  or  any  of  the  following  things 
with  a  view  to  the  enforcement  of  its  award,  order  or  dir- 
ection." Among  other  things  it  may  "(1)  declare  that  any 
practice,  regulation,  rule,  custom,  term  of  agreement,  condi- 
tion of  employment,  or  dealing  whatsoever  in  relation  to  an 
industrial  matter,  shall  be  a  common  rule  of  an  industry  affected 
by  the  proceeding."  Before  examining  this  section  in  detail,  I 
will  refer  to  the   opinion   expressed   by  the  learned  judges  of 
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the   Supreme   Court   upon  it.     The   learned   Chief   Justice   (1)  H.  C.  op  A. 

says:   "as    I    understand   one    part    of   the    argument,   it   was \ 

tliat  the  industrial  agreement  should  be  made  an  award  before  thk  Master 

being  made  a  common  i-ule.     I  do  not  see  how  this  is  possible-  ^^^j^^^mN 

Tliere  is  no  provision  in  the  Act  for  the  pui*pose.     An  award    ofN.S.W. 

LK   the  adjudication   of  arbitrators   tenninating  a  dispute ;   but    The  Shop 

where  there  is  an  agreement  inter  partes  tliere  is  no  dispute     unton  of 

to  lie  terminated  by  arbitration.     I  do  not  see  any  difficulty  in  N^.W.  and 

•^  ,7  ./  Others. 

the  matter.     Under  sec.  37  of  the  Act  the  Court  may  declare  that        

any  regulation,  rule,  or  tenn  of  an  agreement  in  relation  to  an 
iivlustrial  matter  shall  be  a  common  i-ule.     These  words  appear 
to  lue  to  expressly  include  industrial  agreements."     With  great 
^e^pect  I  point  out  that  the  Act  does  not  say  so.     The  section  says 
that  *'  with  a  view  to  the  enforcement  of  its  award  order  or  direc- 
tion."  the  Court  may  declare  that  any  regulation,  &c.,  shall  be  a 
common  rule.    I  will  call  attention  to  that  phrase  directly.    His 
Honor  goes  on  to  say :  "Sec.  15  of  the  Act  provides  that  an  indus- 
trial agreement  shall  have  the  same  effect  as  an  award,  and  the 
Court  shall  have  full  and  exclusive  jurisdiction  in  respect  thereof." 
With  great  respect  again,  these  are  not  the  words  of  the  section,  to 
which  I  shall  call  attention  later  on.  If  sees.  37  and  15  did  provide 
what  the  learned  Chief  Justice thought,then  it  would  be  the  natural 
consequence  that  this  prohibition  should  be  refused.     Mr.  Justice 
Ou^M,  with   reference  to   the  same   point,   says  (2) :    "  In  the 
course  of  the  argument  we  decided  that  the  Industrial  Arbitration 
Court  had  power  under  sec.  37  of  the  Act  (1901  No.  59)  to  make 
an  industrial  agreement  a  common  rule,  and  that  the  power  in 
that  respect  of  the  Court  was  not  limited  to  the  case  where  an 
award  had  been  made.     That  section  is  peculiarly  w^orded.     It 
says:"  [His   Honor   read  the  section   down  to  the  end  of  sub- 
sec.  (1).]    "  It  was  contended  that  the  words  '  with  a  view  to  the 
enforcement  of  its  award '  implied   that   it  was  only   after  an 
award  had  been  made  that  the  Court  could  make  a  common  rule 
for  the  purpose  of  enforcing  its  award ;  but  that  appeared  to  us 
to  be  too  narrow  an  interpretation  of  the  Act."     The  reasons  why 
they  came  to  this  conclusion  are  not  there  clearly  stated.     It 

H)  (1904)  4  8.R.  (N.S.W.),  384,  at  pp.  (2)  (1904)  4  S.R.  (N.S.W.),  3S4,  at  p. 

357-«.  392. 
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H.  C.  OP  A.   appears,  however,  that  on  the  same  day  when  the  reserved  jndg- 

^^_^        ment  was  given  the  Court  had  already  given  judgment  in  the 

TheMastkr  case   of    Ex  parte   Leahy   (1),   in    which   case   also    they   had 

A^ciATu»«  under  consideration  the  provisions  of  sec.  37.     They  were  ex- 

ofN.S.W.    amining  sec.  37  especially  with  regard  to  one  provision  of  it, 

The  Shop    namely :  "  The  Court  may,  with  a  view  to  the  enforcement  of 

ASSISTA  NTS 

Union  of    its  award  order  or  direction,  order     ....     the  cancellation 
OrmtRs^'^  of  the  registration  of  an  industrial  union."    They  were  examining 

it  to  see  whether  the  words  "  with  a  view  to  the  enforcement, 

&c.,"  limited  the  power  of  the  Court  to  order  the  cancellation  of  an 
industrial  union.  That  was  the  question  immediately  before 
them,  and  they  thought  that  the  words  did  not  apply  to  that 
limb  of  the  section  or  to  some  other*?,  because  they  thought  the 
powers  in  question  were  not  in  their  nature  capable  of  being 
exercised  for  such  a  purpose.  Amongst  those  which  they  thought 
incapable  of  such  exercise  was  the  power  to  make  a  common  rule, 
and  the  power  of  cancellation.  They  therefore  read  the  section, 
as  to  those  powers,  without  these  words.  This  is  what  the  learned 
Chief  Justice  said  (2) :  "  On  reading  that  section  it  will  be 
seen  that  of  its  eight  sub-clauses  there  are  only  three — the 
fourth,  seventh  and  eighth — which  directly  refer  to  the  enforce- 
ment of  an  award,  order  or  direction.  Of  the  remaining  five,  the 
first,  second,  and  third  relate  to  the  power  of  the  Court  to  declare 
and  enforce  a  common  rule.  The  fifth  deals  with  the  cancellation 
of  registration  of  an  industrial  union,  and  the  sixth  gives  the 
Court  power  to  expel  any  member  from  an  industrial  union.  I 
am  of  opinion  that  the  words  in  the  37th  section, '  with  a  view  to 
the  enforcement  of  its  award,  order  or  direction,*  must  be  read  as 
being  confined  to  those  clauses  of  the  section  which  deal  with  the 
enforcement  of  an  award  &c.;  but  leave  the  preceding  words  of 
the  section  to  apply  generally  to  the  five  clauses  of  the  section, 
which  do  not  deal  with  the  enforcement  of  awards,  &c."  If  the 
section  is  read  with  these  words  left  out,  there  would,  no  doubt,  be 
a  general  power  in  the  Court  to  make  a  common  rule  whenever  it 
thought  fit.  But  we  cannot  leave  out  words  in  a  Statute,  if  a  sensible 
meaning  can  be  given  to  them.  Our  busineas  is  to  construe  the  law, 

(I)  (1904)  4  S.R.  (N.S.W.),  401. 

(2    (1904)  4  S.R.  (N.S.W.),  401,  at  p.  412. 
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not  to  make  it   PHmd  facie  the  meaning  of  the  words  is  plain, "  in    H.  C  of  A. 

any  proceedings  before  it  the  Court  may  do  all  or  any  of  the  follow-  * 

ing  things  with  a  view  to  the  enforcement  of  its  award,  order  or  thb  Master 

direction."  In  my  opinion  all  the  powers  enumerated  in  sec.  37  are  ^^c,^",^ 

capable  of  being  exercised  for  that  purpose.    The  words  therefore    of  N.S.W. 

cannot  be  rejected  as  to  any  of  them.    And  surely,  when  power  is    Thb  Shop 

given  to  take  certain  steps  for  the  purpose  of  enforcing  a  judgment     union  of 

or  judicial  determination,  it  is  assumed  that  there  is  in  existence  ^•^^'  ^^^ 

...                     .        .                                                         Others. 
some  judgment  or  judicial  determination  to  be  enforced.    How,       

in  the  nature  of  things,  can  you  enforce  a  non-existing  judg- 
ment ?  On  that  point  I  will  read  a  few  words  from  the  judgment 
of  Collins,  L  J.  (cited  by  this  Court  in  Moloney  v.  McEacharn), 
(IK  in  Mcintosh  v.  Simpkina  (2).     That  was  a  case  in  which  a 
Court  of  limited  jurisdiction,  as  the  Court  of  Arbitration  is,  had 
taken  a  step,  as  the  Court  of  Appeal  thought,  without  complying 
with  a  statutory  condition.     "We  are  not  entitled  to  approach  tliis 
case  as  if  there  were  no  provision  enacting  that  an  affidavit  in  a 
particular  form  should  be  the  foimdation  of  the  proceedings.     To 
say  that  the  question  is  merely,  and  apart  from  the  statutory 
conditions,  whether  a  jyrimd facie  case  is  made  out  would  be  to 
strike  out  these  safeguards  in  the  case  of  a  debtor  against  whom 
it  is  proposed  to  put  in  force  the  provisions  of  the  Debtor's  Act, 
1869."   So  here,  we  are  not  entitled  to  approach  this  case  as  if  there 
were  no  provision  that  this  power  of  making  a  common  rule  was 
conferred  on  the  Court  "with  a  view  to  the  enforcement  of  its 
award,  order  or  direction."     Nor  can  we  say  that  the  question  is 
whether  apart  from  the  condition  a  case  can  be  made  out  for  a 
common  rule. 

The  reference  here  to  a  safeguard  leads  naturally  to  the  inquiry 
whether  this  provision,  that  there  should  be  an  award  as  the 
foimdation  of  a  common  rule,  is  or  is  not  a  statutory  safeguard 
provided  by  the  legislature.  Now  this  Act  confers  enormous 
powers  for  the  regulation  of  trade,  and  probably  the  greatest  of 
all  is  the  power  to  declare  a  common  rule.  If  the  view  is  correct 
that  a  common  rule  can  only  be  declared  as  ancillary  to  an  award 
or  judicial  determination,  there  is  at  least  this  safeguard  provided 
by  the  l^islature,  that  a  common  rule  cannot  be  enforced,  govem- 

(1)  1  C.L.R,,  77.  (2)  (1901)  1  K.B.,  487,  at  p.  491. 
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H.  C.  OP  A.  iiig  the  whole  community  or  a  considerable  part  of  it,  without  the 

1904  .... 

previous  sanction  of  a  judicial  determination  by  a  tribunal   con- 

The  Master  stituted  for  the  purpose  of  deciding  it,  and  constituted  in  a  manner 

Amociatwn-  which  is  supposed  to  render  it  specially  competent  for  that  purpose. 

OP  N.S.W.    There  is  no  special  provision  contained  in  the  Act  that  notice 

The  Shop    shall  be  given  to  any  one  before  the  making  of  a  common  rule. 

Union  OP     ^^^  ^^^  legislature  has  reposed  the  largest  confidence  in  the  Court, 

^Othk»s^^  ^^^  amongst  other  things,  it  says  that,  if  the  Court  in  the  course 

of  a  judicial  deteiinination  has  made  an  award,  order  or  direction, 

and  thinks  it  necessary  for  the  enforcement  of  the  award— that  is 
I  take  it,  in  order  to  make  the  award  of  practical  effect — it  may 
declare  a  common  rule.     But  the  siifeguard.  is  that  the  judicial 
mind  of  the  Court  has  been  applied  to  the  subject  before  it  exer- 
cises  that   extraordinary''    power.      No  doubt   the    Court   does 
generally  require  public  notice  to  be  given  before  strangers  are 
to  be  made  subject  to  its  decree,  but  the  Act  does  not  expressly 
require  it  to  be  done.     Nor  does  the  Act  prescribe  in  what  way 
or  under  what  circumstances  the  Court  is  to  give  its  judicial 
determination,  but  it  has  apparently  contemplated  that  it  would 
be  a  real  judicial  determination,  and  not  merely  a  consent  order. 
Indeed,  although  a  judgment  made  by  consent  is  just  as  valid  as  a 
judgment  made  in  any  other  way,  if  not  obtained  by  fraud,  it  may, 
I  think,  be  fairly  inferred  that  the  legislature  supposed  and  ex- 
pected that  the  Court,  in  making  an  award,  to  which  efiect  might  be 
given  upon  persons  not  parties  to  the  litigation,  would  only  exercise 
its  power  after  a  real  judicial  determination,  which,  in  point  of  f omi, 
made  an  essential  preliminary.     Moreover,  the  provision  is  not  in 
terms  that  the  Court  may  make  a  code  for  the  government  of  any 
industry  or  industries.     The  words  are:  "declare  that  any  practice, 
regulation,  rule,  custom,  term  of  agreement,  condition  of  employ- 
ment, or  dealing  whatsoever  in  relation  to  an  industrial  matter,shall 
be  a  common  rule  of  an  industry  affected  by  the  proceeding."     It 
was  suggested  in  the  Supreme  Court  that  a  common  rule  is  not  a 
proceeding  in  the  nature  or  form  of  an  award.     In  making  an 
award  the  Court  is  dealing  with  a  contest  between  parties.     As 
between  them,  it  may  appear  reasonable  to  the  Court  that  a  par- 
ticular  term,  condition,  or  custom  of  emplojniient  ought  to  be 
imposed,  and  that  it  would  be  a  reasonable  thing  to  impose  it  as 
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between  them ;  but  it  might  also  be  manifest,  when  making  an  H.  C.  of  A. 
award  or  after  making  it,  that  if  the  terms  were  imposed  upon  the 
particular  employers  who  were  parties  to  the  award,  and  not  upon  the  Master 
others  engaged  in  the  same  business  in  competition  with  them,  the  ^^^^'^^ 
competition  of  those  not  bound  by  the  same  restrictions  would  be  op  N.S.  W. 
unfair.  Therefore,  in  order  to  enable  the  Court  to  do  complete  Thb  Shop 
justice  in  any  case,  that  is,  to  make  an  award  fair  to  the  parties,  ^^^^ 
power  is  given  to  extend  to  the  whole  of  i,he  industry  any  con-  ^v?;^*  ^^^ 

dition  of  that  sort.     It  is  very  likely  that  the  Court,  having       

power  to  extend  one  term,  may  extend  all — though  that  does  not 
seem  to  have  been  the  intention  of  the  legislature,  but  it  may  be 
within  the  words  of  the  Act — ^and  may  have  power  to  regulate  the 
whole  trade  in  accordance  with  the  terms  of  a  particular  award.  But 
that  is  not  a  matter  which  we  have  to  decide  now.     The  question 
is  whether  the  foundation  of  the  power  to  declare  a  common  rule 
is  not  a  previous  judicial  determination.     It  is  asked,  why  should 
it  be  /  It  is  no  argument  to  say,  why  should  it  be,  if  the  legislature 
has  said  that  it  shall  be.     But,  if  the  question  is  asked,  the  answer 
18  obvious.     The  safeguard  to  the  community  at  large  is  that  a 
judicial  body  has  applied  its  mind  judicially  to  the  question  in  the 
presence  of  the  parties  interested  in  setting  up  the  opposite  view, 
and  has  come  to  a  conclusion  on  the  subject.     That  is  the  great 
protection  to  the  public.     If  the  same  power  existed  with  regard 
to  a  private  agreement,  that  safeguard  would  be  entirely  gone. 
Any  industrial  union,  however  small,  might  make  a  batgain  with 
its  employers,  perhaps  in  a  very  small  way  of  business,  and  there 
would  be  absolutely  no  safeguard  as  to  the  terms  of  the  agree- 
ment, and  then  application  might  be  made  to  the  Court,  which, 
without  any  judgment  of  its  own,  might  make  the  terms  of  the 
agreement  a  common  rule.     The  question  is  whether  the  legisla- 
ture has  not  imposed  this  safeguard  before  the  Court  can  declare 
a  common  rule.     These  reasons  seem  to  me  and  to  my  learned 
brothers  to  be  absolutely  conclusive  to  show  that  literal  effect  not 
only  can,  but  ought,  to  be  given  to  the  statute,  and  that  it  is  only 
with  a  view  to  the  enforcement  of  an  award  that  the  Court  can 
declare  a  common  rule.     If  that  is  the  meaning  of  the  Act,  the 
Court  cannot,  in  the  absence  of  that  foundation,  institute  a  pro- 
ceeding to  which  the  whole  world  at  large  would  be  parties  for 

VOL.  IL  8 
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H.  C.  oy  A.  the  pnrpose  of  declaring  a  common  rule.     I  am  unable  to  see  any 

distinction  in  principle  between  that  and  the  cases  mentioned  in 

The  Master  the  course  of  the  ar^ment,  where  the  Matrimonial  Causes  Court 
Rbtaiuebs 
Association  has  jurisdiction  to  modify  a  settlement  after  a  decree  for  dissolu- 

^'    ^  *    •    tion  of  marriage.     In  doing  so  it  affects  the  rights  of  parties  other 

The  Shop    than  the  parties  to  the  suit.     It  is  a  special  power  cHiven  by  the 
Assistants  ^  ^  r  r  &  .^ 

Union  op    statute  to  aflFect  the  rights  of  persons  not  parties  to  the  suit,  but 
Otheks.     ^^^^  power  cannot  be  exercised  without  the  existence  of  the  con- 
dition  prescribed  as  the  foundation  of  the  proceeding,  that  is, 
the  judgment.     So  here,  in  the  absence  of  an  award,  judgment, 
or  judicial  determination,  there   is   no  jurisdiction  to  make  a 
common   rule.     It  is  said  however  that  these  are  idle    words, 
because  it  may  be  a  friendly  suit.     The  condition  imposed  by 
the  legislature  is  that  there  shall  be  a  judgment.      No    Court 
can  impose  upon  the  Arbitration   Court  the  manner  in   which 
it  shall  perform   its  duties.       If  the   Court  is   satisfied   with 
consent  between  the  parties  before  it,  it  may,  if  it  thinks  fit, 
exercise  its  judicial  mind.     That  course  is  open  to  it,  and  no  Court 
can  interfere  with  it.     But  the  legislature,  I  think,  contemplated 
that  it  should  be  a  real  judgment,  and  not  a  merely  formal  one. 
That,  however,  is  not  a  matter  to  give  rise  to  interference  by  the 
Supreme  Court.     But  although  this  is  so,  the  position  with  regard 
to  an  industrial  agreement  is  not  the  same.     I  have  quoted  the 
judgment  of  the  learned  Chief  Justice  on  this  point.     He  says 
that  sec.  15  provides  that  an  industrial  agreement  shall  have  the 
same  eflFect  as  an  award.     The  words  of  sec.  15  are — "  An  indus- 
trial agreement  as  between  the  parties  bound  by  the  same  shall 
have  the  same  effect  as  an  award."  ■   It  is  impossible  to  leave  out 
the  words  "  as  between  the  parties  bound  by  the  same."     Sees.  13 
to  15  contain  a  code  as  to  industrial  agreements.     They  provide 
that  an  industrial  union  may  make  an  agreement  with  another 
industrial  union  or  with  an  employer  for  a  specified  term,  and  the 
agreement  must  be  filed.     Then  it  becomes  an  industrial  agree- 
ment, and  may  be  rescinded  or  varied.     The  second  part  of  sec 
14  goes  on  to  describe  the  parties  on  whom  an  industrial  agree- 
ment is  binding.     Having  given  the  definition  at  considerable 
length,  the  Act  goes  on  to  say  that  an  industrial  agreement  **  as 
between  the  parties  bound  by  the  same  "  shall  have  certain  effects. 
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If  you  strike  out  these  words,  which  is  an  exti'aordinary  mode  of   H.  C.  09  A. 
coDstmction,  no  effect  is  given  to  the  concluding  part  of  the  pre- 
ceding  section,  which  is  the  foundation  and  definition  of  these  thb  Mastkb 
words,  and   is   devoted  to   defining  the  words  "  parties  bound  ^^^j^^ 
by  the  same."    The  Supreme  Court  rejects  these  words  altogether    »'  N.S.W, 
and  their  definition.     When  an  industrial  agreement  is  entered    The  Shop 
into,  the  obligations  of  it  are  not  imposed  upon  the  parties  against     untow  o#^ 
their  will,  but  by  their  own  agreement  and  assent.   When  the  Act  ^q^'  ^^^ 

says  that  it  may  be  enforced  as  between  themselves,  it  simply       

means  that  the  terms  to  which  they  have  agreed  by  a  registered 
agreement  may  be  enforced  as  between  them,  but  nobody  else  is 
bound  by  it.  But  an  award  also  can  only  be  enforced,  qiui  award, 
as  between  the  parties  to  the  litigation.  Yet,  it  is  said,  a  common 
role  can  be  made  after  an  award.  That  is  true.  The  parties  to 
the  award  are  bound  by  it,  but  a  common  rule  affects  persons  not 
parties  to  the  award ;  and  it  is  suggested  that  because  an  industrial 
agreem^it  also  binds  the  parties  to  it,  who  are  expressly  defined, 
therefore  it  also  may  be,  like  an  award,  enforced  against  others  not 
parties  to  it.  This  seems  to  be  a  singulp^r  argument.  It  is  said 
that  there  will  be  just  as  much  difficulty  in  carrying  out  the  terms 
oi  an  industrial  agreement  as  of  an  award,  because  it  might 
eontain  conditions  which  expose  the  employer  to  great  competition. 
But  the  answer  is — then  why  make  the  agreement  ?  The  parties 
can  alter  it  or  rescind  it.  That  is  a  matter  entirely  in  the  hands 
of  the  parties.  If  they  make  an  agreement  which  proves  to  be  in- 
eoQvenient,  they  are  allowed  to  rescind  it.  That  is  no  reason  why 
an  agreement  should  be  said  to  be  on  the  same  footing  as  an 
award.  The  president  of  the  Arbitration  Court  thought  it  would 
be  inconvenient  if  the  Court  could  not  have  the  advantage  of  an 
amicable  settlement  between  the  parties.  That,  however,  is  a  matter 
for  the  legislature,  and,  if  the  Court  is  to  be  able  to  take  advantage 
of  it,  they  must  be  placed  in  that  position  by  Parliament. 

For  these  reasons  it  seems  to  me  that  it  is  impossible  to  say 
that  a  mere  industrial  agreement,  which  has  not  been  made  an 
award  of  the  Court,  may  be  enforced  by  making  it  a  common 
nile  without  rejecting  from  sec.  15  the  words  "as  between  the 
parties  bound  by  the  same."  The  enforcement  by  means  of  a 
common  rule  is  not  the  enforcement  of  an  agreement  between  the 
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H.  C.  OF  A.   parties  at  all.     It  is  an  enforcement  against  other  persons,  strang- 

1904.        gj.g  ^  ^Yie  agreement,  and  is  an  extension  of  the  agreement  to 

Thb  Master  other  persons.     That  is  sufficient,  of  course,  to  dispose  of  the  case. 

Retailers        g^j^  there  is  another  point  I  should  advert  to.     It  is  contended 
Association  ^ 

OF  N.S.VV.  by  the  appellants  that,  even  if  an  agreement  could  be  made  the 

The  Shop  foundation  of  a  common  rule,  it  must  at  least  be  an  agreement 

Umwf  oF^  capable  of  enforcement.     It  is  provided  by  sec.  15  that  industrial 

NS.W.AND  agreements,  "as  between  the  parties  bound  by  the  same  shall 

vITuERS. 

have  the  same  effect  and  may  be  enforced  in  the  same  way  as  an 

award  of  the  Court  of  Arbitration,  and  the  Court  shall  have  full  and 
exclusive  jurisdiction  in  respect  thereof."  But  how  can  an  indus- 
trial agreement,  incapable  of  being  enforced,  be  enforced?  It  is  a 
contradiction  in  terms.  The  present  agreement  is  not  capable  of 
enforcement.  No  party  to  it  can  take  proceedings  against  the 
other  parties,  and  therefore  it  cannot  be  enforced. 

For  these  reasons  it  appears  to  me  that  the  Arbitration  Court 
has  asserted  a  jurisdiction  which  the  legislature  did  not  intend 
to  give  it,  and  by  means  of  a  short  cut,  and  without  first 
providing  the  statutory,  foundation  prescribed  as  what  I  may 
call  the  safeguard  by  the  Act,  has  endeavoured  to  impose  obli- 
gations upon  persons  over  whom  it  had  no  authority. 

Appeal  allowed  with  costs  against  aJl  res- 
pondents  except  the  Tnembers  of  the 
Arbitration  Court.  Order  of  Supreme 
Court  discharging  Rvie  Nisi  discharged 
with  costs,  Rule  absolute  for  prohibition 
with  costs. 

Solicitors  for  appellants,  WestgoHh,  Nathan  &  Co, 
Solicitors  for  respondents.  Shop  Assistants  Union,  Brown  & 
Beeby, 

C.  A.  W. 
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ZIMPEL Appellant; 

Defendant, 

AND 

ALLARD Respondent. 

Plaintiff, 

ON  appeal  from  the  supreme  court  of 

western  AUSTRALIA. 

PmcticeSpecial  leave  to  appeal-jurisdiction  of  inferior  Court  -Objection  Tiot    H.  C.  OF  A. 
takai  in  that  Court  —Lying-bj/Smallneaa  of  amount,  1904. 

In  an  action  of  ejectment  in  the  Local  Court  the  respondent  obtained  an  order         '    "^^ 
under  the  Small  Debts  Act  of  Western  Australia  (27  Vict.,  No.  21),  for       Febth, 
recovery  of  possession  of  certain  premises  of  the  annual  value  of  not  more  than       ^  '      ' 
£20.    The  appellant  made  no  objection  to  the  jurisdiction  of  the  Court.     The 
time  for  issuing  execution  was  allowed  to  expire.     Afterwards  the  respondent     gj^rton  and' 
brought  an  action  in  the  Supreme  Court  founded  on  the  judgment  of  the  Local    O'Connor  JJ. 
Court.    The  Chief  Justice  at  Nisi  Prius  held  that  the  judgment  of  the  Local 
Court  was  conclusive,  and  rejected  evidence  tendered  by  the  appellant  to  show 
that  the  case  was  not  within  its  jurisdiction.     The  Supreme  Court  of  Western 
Australia  affirmed  his  decision.    On  an  application  for  special  leave  to  appeal 
from  the  judgment  of  the  Supreme  Court : — 

Heldj  that,  even  if  the  Supreme  Court  was  in  ^error  in  holding  that  the 
judgment  of  an  inferior  Court  could  not  be  disputed  unless  it  had  been  disputed 
in  the  Local  Court  itself,  the  discretion  of  this  Court  to  grant  special  leave  to 
appeal  should  not  be  exercised  where  so  small  an  amount  was  involved,  and 
when  the  appellant  had  lain  by  in  the  Local  Court  and  taken  the  chance  of 
a  judgment  in  his  favour. 

Rule  in  Mayor  of  London  v.  Cox  (1),  applied. 

This  was  an  application  for  special  leave  to  appeal  from  a 
judgment  of  the  Supreme  Court  of  Western  Australia  of  the 
29th  August,  1904,  affirming  the  judgment  of  the  Chief  Justice  at 
Sia  Prius  in  an  ejectment  action,  ordering  possession  to  be  given 

(1)  L.R.,  2  H.L.,  239. 
TOLU.  9 
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H.  C.  OF  A.  the  respondent.   In  an  action  in  the  Local  Court  in  May,  1903,  the 

^ '^       respondent  had  obtained  an  order  for  the  possession  of  the  premises 

ZiMPEL      under  the  Small  Debts  Act  of  Western  Australia.    The  time  for 
Allard      issuing  execution   on   the  Local  Court  judgment  having  been 

allowed  to  expire,  he   brought  an   action  of  ejectment  in  the 

Supreme  Court.  At  the  trial  before  the  Chief  Justice  the  respond- 
ent proved  the  judgment  of  the  Local  Court.  The  appellant 
tendered  evidence  to  show  that  the  case  was  not  within  the  juris- 
diction of  the  Local  Court,  but  the  evidence  was  rejected,  and 
judgment  was  given  for  the  respondent.  On  appeal,  the  Full  Court 
affirmed  the  decision  of  the  Chief  Justice. 

A  Icock,  for  the  appellant.  The  Supreme  Court  was  in  error  on 
three  grounds : — 

1.  The  judgment  of  the  Local  Court  was  only  privid  facie 
evidence.  It  was  not  conclusive,  and  did  not  amount  to  an 
estoppel 

2.  The  section  of  the  Small  Debts  Act  only  applies  to  yearly 
tenancies.     Here  the  plaint  merely  set  up  a  weekly  tenure. 

3.  The  Local  Court,  whose  judgment  was  relied  on  by  the 
plaintiff  in  the  ejectment  action,  had  no  jurisdiction  to  try  a 
question  of  title  to  land. 

The  ground  rent  is  £19  lOs.  per  year,  but  the  appellant  bought 
out  the  previous  tenant,  and  paid  £290  for  the  tenancy.  The  Court 
has  jurisdiction  only  in  cases  coming  within  the  section :  Friend 
V.  Shaw  (1).  In  this  case  a  premium  had  been  paid,  and  the 
section  confers  jurisdiction  only  where  there  is  no  such  fine  or 
premium.  This  tenancy,  also,  was  a  weekly  one,  and  did  not 
come  within  the  section. 

[Griffith  C.J. — Why  was  not  this  point  raised  in  the  Local 
Court  ?] 

The  order  of  a  Local  Court  is  never  final  and  conclusive  in 
ejectment :  Campbell  v.  Loader  (2) ;  Hudson  v.  Walker  (3).  The 
evidence  was  tendered  to  show  that,  as  there  was  no  relationship 
of  landlord  and  tenant,  the  plaintiff  was  not  entitled  to  succeed  in 
ejectment. 

(1)  20  Q.B.D.,  374.  (2)  3  H.  &  C,  620.  (3)  41  L.  J.  (Ex.),  61. 
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[Griffith  C.J. — On    what  grounds  can  this  be  said  to  be  a  H.  C.  of  A. 


question  of  public  importance  ?]  ^_^ 

On  the  question  of  the  jurisdiction  of  the  Local  Court,  Chew  v.      Zimpel 
Holroyd  (1)  was  also  cited.  Allabd 

Per  Curiam, — We  think  that  this  application  should  not 
be  decided  ex  parte.  Notice  of  motion  must  be  given  to  the 
plaintiff. 

The  case  came  before  the  Court  again  on  13th  October. 

Alcock,  continuing : 

Where  the  judgment  of  an  inferior  Court  is  in  question,  the 
plea  must  allege  that  it  was  a  Court  of  competent  jurisdiction : 
Read  V.  Pope  (2) ;  Mayor  of  London  v.  Cox  (3). 

PUkington^  for  the  respondent.     The  amount  involved  is  only 
7s.  6(L  per  week,  and  no  question  of  public  importance  arises. 
[He  was  stopped.] 

Alcock  m  reply.  The  amount  of  the  ground  rent  is  immaterial 
The  defendant  gave  £290  in  1898  for  the  lease.  Although  the 
ground  rent  may  be  small,  the  premises  may  be  very  valuable. 
The  actual  market  value  is  the  test.  Elston  v.  Rose  (4) ;  Hodson 
V.  Walker  (5).  On  the  question  of  the  validity  of  a  magistrate's 
decision  where  he  has  jurisdiction  over  the  subject-matter,  he 
died  Tluyinpson  v.  Ingliam  (6). 

GRiFFrTH  C.J.  This  is  an  application  for  special  leave  to 
Appeal  from  a  decision  of  the  Full  Court.  The  case,  according  to 
the  evidence,  is  one  involving  property  worth,  according  to  the 
most  favourable  valuation,  about  £20  a  year,  the  diiFerence  between 
the  annual  value  and  the  rent.  The  question  of  law  which  Mr. 
Alcock  desires  to  raise  is  whether  the  judgment  of  the  Local  Court 
is  conclusive  for  the  purpose  of  founding  an  action  of  ejectment. 
Of  course,  there  is  no  doubt  that  the  judgment  of  the  Local  Court 

(1)  8  Exch.,  249.  (4)  L.R.,  4  Q.B.,  4. 

12)  1  Cr.  M.  fc  R.,  302.  (6)  L.R.,  7  Ex.,  65. 

(3)  L.K,2H.L.,  239,  per  WilUs,  J.,  (6)  19  L.J.,  Q.B.,  189. 
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H.  C.  OF  A.  is  not  conclusive,  except  in  matters  within  its  jurisdiction.     The 

^ •        learned  Judges  of  the  Supreme  Court  seem  to  have  thought  that 

ZiMPEL      the  jurisdiction  of  the  Local  Court  could  not  be  disputed  unless  it 
Allard      ^^  ^^^   disputed  in   that   Court.     It  is  not  quite  clear  that 

that  was  their  view,  but  if  it  was,  it  is  inconsistent  with  the  case 

of  Mayor  of  London  v.  Cox  (1).     In  the  present  case  it  appears 
that,  before  the  Local  Court  itself,  the  jurisdiction  of  that  Court 
was  not  disputed.      A   purely  technical  point  was  taken  upon 
which  the  present  appellant  failed.   He  appealed  to  the  Supreme 
Court,  and  failed  there ;  and,  in  consequence  of  the  delay  which 
had  occurred,  the  order  made  by  the  Local  Court  could  not  be 
enforced.     Proceedings  were  then  taken  in  the  Supreme  Court 
The  question  for  us  is  whether,  supposing  the  Supreme  Court  to 
have  made  a  mistake  in  regard  to  the  law  governing  the  effect  of 
judgments   of   inferior  Courts,  this  Court  should  give  leave  to 
appeal  in  a  case  where  so  small  an  amount  is  involved.     The 
application  is,  in  effect,  to  be  allowed  to  impeach  the  verdict  of 
the  Local  Court  on  the  ground  of  want  of  jurisdiction.     True, 
the  appellant  was,  at  one  time,  entitled  to  impeach  the  judgment 
on  that  ground.     So  any  party  is  entitled  to  impeach  a  judgment 
of  an  inferior  Court  by  way  of  prohibition  if  it  exceeds  its  juris- 
diction.    But  this  right  may  be  lost.     In  the  case  of  the  Mayor 
of  London  v.  Cox,  which  embodies  the  wliole  law  of  prohibition, 
the   rule    was    stated  by  Mr.  Justice    Willes  as  follows  (2): — 
"  Where,  however,  the  defect  is  not  apparent,  and  depends  upon 
some  fact  in  the  knowledge  of  the  applicant  which  he  had  an 
opportunity  of  bringing  forward  in  the  Court  below,  and  he  has 
thought  proper,  without  excuse,  to  allow  that  Court  to  proceed  to 
judgment  without  setting  up  the  objection,  and  without  moving 
for  a  prohibition  in  the  first  instance,  although  it  should  seem  that 
the  jurisdiction  to  grant  a  prohibition  in  respect  of  the  right  of 
the  Crown  is  not  taken  away,  for  mere  acquiescence  does  not  give 
jurisdiction,  yet,  considering  tlie  conduct  of    tlie  applicant,  the 
importance  of  making  an  end  of  litigation,  and  that  the  writ, 
though  of  right,  is  not  of  course,  the  Court  would  decline  to  inter- 
pose, except  perhaps  upon  an  irresistible  case,  and  an  excuse  for    i 
the  delay,  such  as  disability,  malpractice,  or  matter  newly  come  to 

(1)  L.R.,  2  H.L.,  239.  (2)  L.B.,  2  H.L.,  at  p.  283.  I 
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the  knowledge  of  the  applicant.     The  objection  in  such  cases  is,   H-  ^-  ^^  ^' 
that  the  applicant  comes  too  late ;  not,  as  here,  that  he  comes  too        ^^* 
soon;    and   the   cases  cited  at  the  bar  as  to  applications  after      Zimpel 
sentence  are  therefore  inapplicable."     That  is  the  rule  that  applies     al^rd. 

to  taking  objection  to  jurisdiction  by  way  of  prohibition.     Appli-        

cations  to  this  Court  for  special  leave  to  appeal  are  not  granted 
as  of  course.  We  think  that  the  analogy  of  the  rule  just  stated 
may  very  well  be  applied  when  special  leave  is  asked  for  the 
purpose  of  raising  an  objection  which  would  not  have  been  allowed 
to  be  taken  by  way  of  prohibition,  especially  when  the  value  of 
the  property  involved  is  so  small.  For  these  reasons  we  think  the 
application  should  be  refused. 

Leave  refused. 

Solicitor,  for  appellant,  F.  Morley  Alcock. 

Solicitor,  for  respondent,  J.  M.  Speed, 

H.  E.  M. 


[HIGH    COURT    OF    AUSTRALIA.] 

GOODE Appellant  ; 

Plaintiff, 

AND 

BECHTEL Respondent. 

Defendant, 

ON  appeal  from  the  supreme  court  of 

WESTERN    AUSTRALIA. 
ArhfkrvUum — Jurisdielion  of  arbitrator — Seitiiig  aside  award — Grotmda  for  Betting    H.  C.  of  A. 

As  a  general  rule  an  arbitrator  is  a  judge  of  law  as  well  as  of  fact,  and  his 
decision  cannot  be  objected  to  on  the  ground  that  he  misconceived  the  law,       ^  ' 

or  possibly  that  the  law  was  unjust.  

Judgment  of  the  Full  Court  of  Western  Australia  (6  W.  A.  L.R.,  86)  reversed,     ^JJJJ  ^J* 
and  the  award  of  the  arbitrator  restored.  O'Connor  JJ. 
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H.  0.  OF  A.  Appeal  from  a  judgment  of  the  Supreme  Court  of  Western 
^^^-        Australia. 

OooDE  On   20th   November,   1903,  an   agreement  of  reference   was 

Bbghtkl      ©litered  into  between  the  appellant  and  the  respondent  which, 

af t^er  reciting  that  the  parties  had  been  carrying  on  in  partnership 

together  the  business  of  saddlers  and  tanners  at  Perth  and  Kal- 
goorlie  under  the  style  of  R.  Bechtel  and  Co.,  that  an  agreement 
had  been  made  for  the  dissolution  of  the  partnership,  and  that 
divers  questions,  disputes,  and  differences  had  arisen  and  were 
still    subsisting  between   the   parties   in    connection   with   the 
partnership,  provided,  inter  alia,  that  all   disputes,   questions, 
and  matters  in  difference  between  the  said  parties  in  anywise 
relating  to  or  concerning  the  said  partnership  or  the  affairs  or 
accounts  thereof,  or  which  might  arise  out  of  or  in  connection 
with  the  same,  should  be  referred  to  the  arbitration  and  deter- 
mination of  one  W.  E.  Moxon. 

On  6th  January  the  arbitrator  gave  his  award  the  material 
part  of  which  was  as  follows : — 

"  3.  That  as  regards  the  alleged  and  unexplained  deficiency  of 
£2,974  ISs.  4(3.  shown  in  the  balance-sheet  of  the  said  partnership 
affairs  prepared  by  Messrs.  Smith  and  Goyder,  and  produced  to 
me  on  the  said  reference,  the  deficiency  alleged  shall  be  taken  to 
be  the  sum  of  £2,974  13s.  4d.  and  no  more,  and  that  there  shall  be 
allowed  by  way  of  deduction  from  such  sum  the  following  items 
viz. : — 

Loss  on  Tannery  ...  ...     £1,338  18     5 

D.  and  P.  Discounts       ...  ...  '  14     3     8 

Advertising  Charges      ...  ...  143     8     8 

Making  a  total  of       ...  ...     £1,496  10     9 

Leaving  a  balance  deficiency  of        £1,478     2     7 

Of  which  last-mentioned  sum  the  said  Robert  Bechtel  shall  forth- 
with pay  to  the  said  Frederic  Daniel  Goode  one  half,  namely 
the  sum  of  £739  Is.  Sd." 

On  application  made  on  13th  April,  1904,  to  the  Supreme 
Court  of  Western  Australia  the  award  was  ordered  to  be  set 
aside  with  costs  on  the  ground  that  it  appeared  on  its  face  that 
the  arbitrator  had  acted  on  a  mistaken  idea  of  the  law  as  to  the 
responsibility  of  partners  inter  se  for  losses  sustained  by  the 
partnership. 
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Robinson  (with  him  Russell),  for  the  appellant     The  award  H-  C-  ^'  -^• 
cannot  be  set  aside  unless  it  is  bad  on  the  face  of  it :  Red/nuin  on       \^ 
AH^Uraiion,  3rd  ed.,  p.  261 ;   HodgJdnaon  v.  Femie  (1);   Archer      Goode 
V.  Owen  (2) ;  Lancaster  v,  Heminffton  (3).     Here  the  respondent    bbchtel. 

was  the  active  partner,  the  appellant  being  merely  a  sleeping       

partner. 

The  Conn  has  set  aside  an  award  on  the  ground  of  mistake  on 
the  part  of  the  arbitrator  :  Ames  v.  MiUward  (4)  ;  but  that  was 
on  the  ground  of  inconsistency.  [He  also  referred  to  FvMer  v. 
Fenwick  (5) ;  Adams  v.  Great  North  of  Scotland  Railtuay  Co.  (6) ; 
Re  Ixmdon  Dock  Co,  and  Trustees  of  Shadwell  (7)]. 

The  Arbitration  Act  of  Western  Australia  under  which  this 
reference  was  made  (59  Vict.  No.  13)  enables  the  parties  to  state 
a  ease. 

[GRiFFrrH  C.J. — The  proper  course,  where  one  party  fears  a 
wrong  decision,  is  to  apply  to  revoke  the  reference  to  arbitration.] 

PUJcington,  for  the  respondent.  A  mistake  of  law  appears 
(m  the  face  of  the  award,  and  therefore  the  award  may  be 
challenged.     Hodgkinson  v.  Femie  (1)  is  not  to.the  contrary. 

[GRirFFFH  C. J. — Can  you  give  a  concrete  instance  of  a  mistake 
of  law  appearing  on  the  face  of  the  award  ?] 

In  all  cases  where  certain  facts  are  admitted  and  the  law  is 
wrongly  applied,  the  mistake  arises  on  the  face  of  the  award. 
Kent  County  Council  v.  EUtoh  (8) ;  Oahy  v.  Wilts  and  Berks 
Cand  Co.  (9) ;  Fuller  v.  Fenunck  (10). 

[Griffith  C.J. — In  Gdby'a  Case  the  defendants  pleaded  a 
Statute  by  which  certain  actions  were  required  to  be  brought 
within  six  months.  The  award  found  that  the  acts  sued  for  were 
prohibited  by  the  Statute,  and  that  the  defendants  were  conse- 
qoently  not  within  the  protection  of  the  limitation.  The  Court 
thought  that  the  protection  extended  to  acts  done  under  the 
circumstances  found  by  the  arbitrator.  In  all  the  cases  cited  the 
award  showed  on  its  face  that  the  arbitrator  did  not  really  intend 

(1)  3  C.B.  N.S.,  189.  (6)  (1891),  A.C.,  31. 

(2)  9  Donl..  P.C.,  341.  (7)  32  L.J.,  Q.B.,  30. 

(3)  4  A.  and  £.,  345.  (8)  3  Bast,  18. 

(4)  8  Taant,  6.37.  (9)  3  M.  and  S.,  580. 
(5)3C.6.,70o. 
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H.  C.  OF  A.  ^  decide  as  he  did  in  form,  so  that  there  was  an  inconsistency 

1904. 

,^^\      apparent  on  the  face  of  the  award.] 

Goods  Where   the  arbitrator   says  the  loss  is  unexplained  and  the 

Bbchtbl,     respondent  must  bear  it,  he  is  wrong  upon  the  face  of  the  award 

Partners  are  only  liable  for  loss  arising  from  personal  negligence. 

Seven  on  Negligence,  pp.  1455  and  1456 ;  Thomas  v.  Athertan  (1). 
The  arbitrator  has  found  what  is  inconsistent   with  personal 
negligence — he  has  found  the  loss  is  "  unexplained." 

[Griffith  C.J. — Suppose  the  loss  was  unexplained,  on  whom 
was  the  onus  of  proof  before  the  arbitrator  ?  If  on  the  respon- 
dent, the  arbitrator  thought  he  had  failed  to  establish  it  Primd 
fade,  I  should  read  the  award  as  meaning  that  the  loss  was  to  be 
borne  by  the  partners  equally. 

O'Connor  J. — What  is  meant  by  "unexplained  ? "  Does  it  not 
mean  unexplained  in  the  balance-sheet ;  there  it  is  put  under 
profit  and  loss  ?] 

The  term  "unexplained  loss"  must  mean  appearing  on  the 
balance-sheet,  and  not  accounted  for. 

Griffith  C.J.  This  is  an  appeal  from  the  Supreme  Court  of 
Western  Australia  setting  aside  an  award  made  by  an  arbitrator 
upon  a  submission  to  him  of  all  matters  in  dispute  between  two 
persons  who  had  previously  carried  on  business  in  partnership  in 
Perth  and  Kalgoorlie.  By  the  reference  all  disputes,  questions,  and 
matters  in  diiFerence  between  the  partners  in  anywise  relating  to 
or  concerning  the  partnership  were  referi*ed  to  the  arbitration  of 
Mr.  Moxon,  who  made  an  award  by  which  he  directed  various 
things  to  be  done  by  the  parties.  Amongst  other  things  the  award 
contains  this  paragraph  : — "  Paragraph  3.  That  as  regards  the 
alleged  and  unexplained  deficienc}^  of  £2,974  13s.  4d.  shown  in  the 
balance-sheet  of  the  said  partnership  aiFairs  prepared  by  Messrs. 
Smith  and  Goyder,  and  produced  to  me  on  the  said  reference,  the 
deficiency  alleged  shall  be  taken  to  be  the  sum  of  £2,974  13s.  4d. 
and  no  more,  and  that  there  shall  be  allowed  by  way  of  deduction 
from  such  sum  the  following  items :  Loss  on  tannery,  £1338  18s. 
5d ;  D.  &  P.  Discounts,  £14  3s.  8d. ;  advertising  charges,  £143  8s, 
8d ;  making  a  total  allowance  of  £1,496  10s.  9d.,  and  leaving 

(1)  10  Ch.  D.,185. 
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a  balance  deficiency  of  £1,478  2s.  7d.,  of  which  such  last-mentioned  ^-  ^-  ^'  -^• 
sam  the  said  Robert  Bechtel  shall^  forthwith  pay  to  the  said  ,_^ 
Frederic  Daniel  Goode  one  half  namely,  the  sum  of  £739  Is.  3d."  Goods 
An  application  was  made  to  the  Supreme  Court  to  set  aside  the  bechtel. 
award  on  the  ground  that  the  award,  in  paragraph  3,  was  bad  in 
law  on  the  face  of  it.  I  confess  to  having  felt  some  difficulty 
in  apprehending  what  the  alleged  mistake  in  law  is.  Beading 
that  paragraph  by  itself,  the  first  impression  it  would  convey  to 
my  mind  would  be  this : — On  taking  the  accounts  of  the  affairs  of 
the  partnership  there  was  a  deficiency  in  the  assets  as  against  the 
liabilities  of  £2,974  13s.  4d.,  the  cause  of  which  was  said  to  be 
onexplained;  but  on  inquiry  I  find  that  £1,496  10s.  9d.  of  this  has 
been  accounted  for.  Then  an  award  follows  that  the  parties 
should  bear  the  remainder  of  the  deficiency  in  equal  propor- 
tions. To  that  there  is  on  the  face  of  it  no  objection.  It  is 
apparently  a  most  reasonable  order  to  make.  But  we  are  told 
that  it  is  a  mistake,  and  that  the  real  meaning  of  it  is  that  the 
respondent  shall  bear  the  whole  of  that  loss.  We  are  also  told 
that  the  respondent  was  the  active  partner  in  the  partnership, 
the  appellant  being  merely  a  sleeping  partner.  These  facts  appear 
to  have  been  treated  by  the  Supreme  Court  as  before  them,  and 
as  it  is  on  those  facts  only  that  the  respondent  makes  out  any  sort 
of  a  case  here,  we  will  deal  with  them  on  the  assumption  that  they 
lie  true.  The  error  of  law,  suggested  to  be  apparent  on  the  face  of 
the  award,  is  that,  when  there  is  a  partnership  loss,  it  must  be 
borne  equally,  and  that  no  partner  can  be  made  responsible  for 
the  whole  of  anj'  particular  loss  unless  it  is  through  his  de- 
faolt  that  it  was  occasioned.  Grant  that  that  is  so.  The  next 
*tep  which  is  necessary  before  you  can  find  any  mistake  in 
law  is,  that  it  must  appear  that  the  arbitrator  has  required  the 
respondent  to  bear  the  whole  of  this  loss  without  its  being  proved 
that  he  was  responsible  for  it.  It  was  the  arbitrator's  province  to 
ascertain  whose  fault  it  was.  The  fact  that  he  describes  it  as 
in  unexplained  deficiency  does  not  indicate  that  he  failed  to  apply 
his  mind  to  the  question  who  should  be  held  responsible  for 
it ;  but  supposing  that  it  does,  and  that  on  the  evidence  before 
him  it  did  not  appear  who  was  responsible,  he  may  have  come  to 
this  conclusion : — *'  Here  is  a  deficiency.  Neither  partner  oflfers  any 
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H.  G.  OF  A.  explanation,  and,  in  the  absence  of  any  explanation,  I  think  it  is 

a  reasonable  thing  for  me  to  make  the  partners  bear  the  loss 

QooDB      equally,  or,  as  is  suggested,  that  the  active  partner  should  bear 

Bbghtsl.     ^^  *'^""     ^  ^^^^  ^  ®®®  anything  contrary  to  law  in  that     The 

most  that  can  be  said  or  suggested  is  that  the  arbitrator,  in 

dealing  with  the  matter,  applied  an  erroneous  rule  as  to  the  onus 
of  proof.  The  law  is  clearly  settled,  as  stated  by  Williams  J- 
in  Hodgkinson  v.  Fernie  (1),  that  when  a  cause  or  matters  in 
difference  are  referred  to  an  arbitrator,  whether  a  lawyer  or  a 
layman,  he  is  constituted  the  sole  and  final  judge  of  all  questions 
both  of  law  or  of  fact.  During  the  argument  we  asked  for  illus- 
trations, concrete  instances,  of  cases  of  what  was  called  an  error 
of  law  apparent  on  the  face  of  an  award  ;  but  the  instances 
referred  to  by  Mr.  Pilkington  were  cases  in  which  it  was  clear 
that  the  arbitrator  had  not  really  himself  decided  the  question 
which  was  referred  to  him,  but  had  answered  the  question  by 
reference  to  what  he  supposed  to  be  a  rule  of  law,  but  was  not 
a  rule  of  law.  There  may  be  other  instances,  but  each  case 
must  depend  upon  the  nature  of  the  submission,  and  the  form 
of  the  award.  We  have  only  to  deal  with  the  award  before  us, 
and,  as  I  have  said,  the  most  that  can  be  urged  against  it  is  that 
the  arbitrator  took  an  erroneous  view  of  the  onus  of  prooL 
Whether  he  did  or  did  not  is  merely  conjecture.  It  does  not 
appear  on  the  face  of  the  award.  The  award  on  the  face  of  it 
is  good,  and  ought  to  stand,  and  the  appeal  should  be  allowed. 

Appeal  allowed  with  costs,  including  costs 
of  proceedings  in  the  Supreme  Court 

Solicitors  for  appellant,  Haynes,  Robinson  &  Cox. 

Solicitors  for  respondent,  Ston^  &  Burt 

H.  E.  M. 

(1)  3  C.B.,  N.S.,  189,  at  p.  202. 
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THOMAS Appellant; 

Defendant, 

AND 

THE  CROWN Respondent 

Plaintiff, 

ON  appeal  from  the  supreme  court  of  western 

AUSTRALIA. 

JT'c  tria/Surprim — Statute  of  Frauds — Part-per/omuince — Ratification— Agree-   H.  C.  of  A. 
motf  for  lease  hy  sithordinate  officer  of  Oovemment.  1904. 


Acta  relied  on  as  part-performance  to  take  a  case  out  of  the  Statute  of       Pkr^h 
Fnoda  must  be  unequivocally  referable  to  the  alleged  agreement.  q^   j2   i^ 

The  implication  of  a  tenancy  from  year  to  year  from  the  acceptance  of  rent 
Vt  a  landlord  from  a  tenant  holding  over  after  the  expiration  of  his  tenancy      Barton  and ' 
may  be  excluded  by  the  other  circumstances  of  the  case.  Connor  j  . 

A  new  trial  will  not  be  granted  on  the  ground  of  surprise  if  the  evidence 
alleged  to  be  in  the  nature  of  a  surprise  is  immaterial. 

The  defendant  was  the  lessee  of  the  Perth  City  Markets  from  the  Crown 
for  a  period  of  three  years,  with  a  right  of  extension  for  a  further  period 
of  one  year  and  fourteen  days.  The  defendant  alleged  that  before  the  expira> 
tioo  of  the  three  years  it  was  verbally  agreed  between  him  and  one  Cowen  (then 
Director  of  Agriculture)  that  in  consideration  of  defendant  allowing  certain 
■tmctaral  alt-erations  in  the  markets  to  be  made,  and  paying,  in  addition  to  the 
rent,  the  sum  of  six  per  cent,  upon  the  outlay,  he  was  to  have  a  further  lease 
of  leven  years.  Evidence  was  given  of  a  conversation  between  defendant 
and  the  Minister,  after  the  death  of  Cowen  in  which  the  terms  of  the 
agreement  with  Cowen  were  alleged  to  have  been  stated  to  the  Minister. 
After  this  oonversation  the  defendant  wrote  to  the  Minister  asking  for 
favourable  consideration  of  the  agreement,  but  the  Minister  refused  to  confirm 
it  The  defendant  remained  in  possession  after  the  three  years  had  expired 
QDtil  the  expiistion  of  the  year  and  fourteen  days,  and  paid  interest  at  6  per 
cant,  on  the  value  of  certain  improvements,  but  it  appeared  that  he  had  agreed 
in  wnting  to  do  so  before  making  the  alleged  agreement  with  Cowen.  The 
Cnnm  then  brought  this  action  for  recovery  of  possession  of  the  land.  The 
defendant  aet  up  the  verbal  agreement  with  Cowen,  ratification  by  the 
Mmiiter,  and  part-performance.     The  jury  found  that  the  alleged  agreement 
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H.  G.  OF  A.  was  made  in  fact,  and  the  Judge  held  that  the  acceptance  of  the  rent  and 

ld04.  interest  amounted  to  ratification  of  the  agreement  and  also  to  part-perform- 

^"^"^    '  ance.     The  Full  Court  granted  a  new  trial  on  the  ground  of  surprise  in  the 

1 HOMAS  admission  of  the  evidence  of  the  conversation  with  the  Minister. 

V. 

The  Crown.  Held,  1st. — That  the  agreement  between  the  defendant  and  Cowen  did  not 

bind  the  Crown,  as  Cowen  had  no  authority  to  make  it. 

2nd. — That  as  the  payment  and  receipt  of  rent  and  interest  were  equally 
referable  to  existing  obligations  they  did  not  establish  either  ratification  or 
part-performance  of  the  alleged  agreement  for  a  new  lease  for  seven  years. 

3rd. — That  the  evidence  of  the  conversation  with  the  Minister  was  im- 
material, and  therefore  a  new  trial  should  not  have  been  granted  on  the 
ground  of  surprise. 

Decision  of  Supreme  Court  of  Western  Australia  (6  W.A.R.,  91)  varied, 
and  judgment  ordered  to  be  entered  for  the  plaintiff. 

Appeal  from  an  order  of  the  Supreme  Court  of  Western  Aus- 
tralia, setting  aside  a  judgment  obtained  by  the  defendant  and 
directing  a  new  trial. 

On  3rd  September,  1903,  the  respondent  commenced  an  action 
against  the  appellant,  to  recover  possession  of  certain  land 
and  premises  known  as  the  Public  Markets  in  the  city  of 
Perth,  for  mesne  profits  from  28th  August,  1903,  until  possession 
was  given,  for  an  injunction  to  restrain  the  appellant  from 
taking  any  proceedings,  by  distress  or  otherwise,  to  recover 
the  rents  and  profits  of  the  markets  from  the  tenants  or  occupiers 
thereof,  for  the  appointment  of  a  receiver,  and  for  a  declaration 
that  the  Crown  was  entitled  to  the  rents  and  profits,  and  that  the 
defendant  had  no  interest  in  the  land  in  question. 

By  indenture  dated  16th  August,  1899,  the  mayor,  councillors, 
and  citizens  of  Perth  demised  the  Perth  markets,  of  which  they 
were  lessees  from  the  Crown,  to  the  appellant  for  a  term  of  three 
years  from  14th  August,  1899,  with  a  right  of  extension  for  a 
further  term  of  one  year  and  fourteen  daj's. 

On  21st  September,  1900,  the  lessors  surrendered  their  lease 
to  the  Crown,  to  whom  the  appellant  attorned  tenant. 

The  action  was  tried  before  McMillan  J.,  and  a  jury  of  six. 
The  jury  found  that,  in  December,  1901,  it  was  verbally  agreed 
between  one  Lindley  Cowen,  then  Director  of  Agriculture,  acting 
on  behalf  of  the  Crown,  and  the  appellant  that,  in  consideration 
of  the  appellant  allowing  certain  structural  alterations  to  be 
made  in  the  markets  and  paying,  in  addition  to  the  rent  reserved, 
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six  per  cent,  per  annum  on  the  outlay  when  the  alterations  were  H.  C.  of  a. 

completed,  he  should  have  a  further  lease  for  seven  years  from  the        ' 

expiration  of  his  cuiTent  lease  at  a  certain  rental.     It  was  con-      Thomas 
tended  by  the  appellant  that  this  agreement  was  verbally  ratified  rjy^^  ckqwn 

by  the  ilinister,  and  that  the  verbal  agreement  was  validated  by       

part-performance.     The  learned  Judge  was  of  that  opinion,  and 
entered  judgment  for  the  defendant. 

Evidence  was  given  at  the  trial  of  a  conversation  between  the 
appellant  and  Dr.  Jameson,  Commissioner  for  Crown  Lands  after 
Cowen  s  death. 

On  motion  to  the  Full  Court  to  enter  judgment  for  the  plaintiff 
or  for  a  new  trial  the  Full  Court  ordered  the  judgment  to  be  set 
aside  and  a  new  trial  granted  on  the  ground  that  the  plaintiff 
was  taken  by  surprise  by  the  defendant's  evidence  as  to  his  con- 
versation with  Dr.  Jameson,  which  conversation  had  not  been 
disclosed  by  the  defendant  until  he  was  giving  evidence  at  the 
trial.  Dr.  Jameson  being  then  in  South  Africa. 

The  appellant  asked  that  the  order  of  the  Full  Court  be  annulled 
and  reversed,  and  that  the  judgment  of  McMillan  J.,  be  aflSrmed 
and  judgment  entered  accordingly  for  the  appellant. 

The  further  facts  sufficiently  appear  in  the  judgment  of 
Griffitk  C.J. 

Haynes  K-C.  (with  him  Stone),  for  appellant.  A  new  trial  on 
the  ground  of  surprise  should  not  be  granted.  The  respondent 
knew  of  Dr.  Jameson  s  evidence  and  did  not  call  it. 

[Griffith  C.J. — Had  Cowen  any  authority  to  make  such  an 
agreement  1] 

That  point  is  not  raised.  The  agreement  made  by  Cowen  is 
binding  on  the  Crown  if  it  is  proved  that  there  was  ratification 
and  part-performance. 

[Griffith  C.J. — Could  the  arrangement  made  with  Cowen 
constitute  a  binding  agreement  ?] 

Yes,  if  subsequently  ratified.  The  ratification  was  by  accept- 
ance of  rent  up  till  September.  The  payment  of  6  per  cent, 
interest  is  sufiicient  part-performance  to  take  the  case  out  of  the 
Statute  of  Frauds. 

[Griffith  C.J. — In  order  that  payment  of  an  increased  rent 
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H.  C.  or  A.   may  take  a  case  out  of  the  Statute  it  must  be  referable  unequivo- 
cally to  the  alleged  agreement.] 
Thomas         On  the  question  of  surprise,  a  new  trial  will  not  be  granted  on 
Thb  Crown    ^^^  ground  of  the  discovery  of  fresh  evidence   unless  there    is 

reasonable  probability  of  it  securing  a  different  verdict :  Ander'son 

v.  Titmaa  (1) ;  Young  v.  Kershaw  (2). 
[Griffith  C.J. — I  think  that  decision  goes  dangerously  far.] 
[O'Connor  J. — I  do  not  see  how  it  is  material  tliat  you  did 
not  mention  that  conversation.     You  got  the  same  evidence  in 
writing  two  days  later.] 

The  Court  leans  against  granting  a  new  trial  on  the  ground  of 
the  discovery  of  fresh  evidence :  Ward  v.  Hearne  (3) ;  BisJiop  v. 
Stone  (4).  To  constitute  surprise  a  case  must  have  been  made  at 
the  trial  which  the  other  party  could  not  reasonably  have  been 
expected  to  meet :  Dillon  v.  City  of  Cork  Packet  Co.  (5). 

[Griffith  C.J. — We  do  not  wish  to  hear  you  further  on  that 
point  till  we  have  heard  Mr.  Pilkington.] 

Pilkington  (with  him  Hensman),  for  the  respondent.  On  the 
question  of  surprise,  the  application  for  a  renewal  is  really  an 
application  for  a  separate  lease. 

[Griffith  C.J. — I  should  understand  the  letter  as  referring  to 
negotiations  for  an  extension  of  lease.  It  suggests  that  no  agree- 
ment had  been  made,  but  an  arrangement  which  it  was  requested 
should  be  carried  out.] 

As  to  the  arrangement  with  Cowen,  what  the  appellant  wanted 
was  a  direct  lease  from  the  department,  instead  of  a  sub-lease  from 
the  council.  The  letter  to  the  Minister  did  not  suggest  an  exten- 
sion of  the  term,  while  the  conversation  did.  The  letter  was 
merely  a  request  for  a  lease.  The  payment  of  increased  rent  was 
referable  only  to  the  extension  of  the  original  lease  for  one  year 
and  fourteen  days.  It  must  be  shown,  even  assuming  there  was 
increased  rent,  that  it  was  paid  and  received  in  respect  of  the 
contract  to  be  ratified.  The  imposition  of  the  6  per  cent,  was  a 
mere  ancillary  arrangement.   Part-performance  must  be  referable 

(1)  36  L.T.,  711.  (3)  10  V.L.R.  (L.),  163. 

(2)  81  L.T.,  531.  (4)  6  V.L.R.  (L.),  98. 

(5)  9  Ir.   R,,  (C.L.),  118. 


i  C.L.R.]  OF  AUSTRALIA.  131 

only  to  the  agreement  set  up.     Here  the  agreement  is  explained   H.  C.  of  a. 

by  the  documents  themselves.  ^ '^ 

As  to  the  alleged  ratification,  receipt  of  rent  could  not  be  a     tuomas 

ratification  as  there  was  no  agreement  to  ratify.  The  same  applies  ^^.j^^^. 

to  the  suggestion  of  part-performance.     There  was  an  express       

repudiation  of  the  alleged  agreement  in  July,  and  therefore  there 

eould  not  have  been  a  ratification  in  August.      All  the  payments 

made  were  explained  by  written  documents. 

As  to  the  authority  of  Co  wen,  under  the  Crovni  Lands  Act 

the  Governor  in  Council  is  the  only  one  empowered  to  alienate, 
and  a  subordinate  officer  of  the  Government  has  no  power  to  grant 
a  lease.  Any  agreement  not  in  accordance  with  the  Act  is  abso- 
lutely void :   Reg.  v.  Hughes  (1). 

As  to  the  surprise,  if  the  conversation  is  confined  to  the  subject 
matter  of  the  letter,  it  is  immaterial,  and,  if  it  goes  beyond  that 
it  took  the  respondent  by  surprise :  Young  v.  Kershaw  (2).  If 
there  is  any  question  of  ratification,  that  ought  to  have  been  left 
to  the  jury. 

Haynes  K.C.,  in  reply.  The  payment  of  increased  rent  can  be 
used  as  evidence  of  the  agreement  for  a  new  lease:  Wills  v. 
Stradlvng  (3).'  The  payment  of  rent  is  an  equivocal  act,  and  the 
Court  will  look  to  the  parol  evidence  to  connect  it  with  the 
agreement:  Miller  and  Aldworth  Ltd.  v.  Sharp  (4). 

[GBiFFfTH  C.J. — Where  a  person  is  holding  under  a  subsisting 
lease  there  is  no  reason  to  suppose  he  is  holding  over  under 
another  agreement.  Therefore,  it  is  not  until  the  original  lease 
has  expired,  that  remaining  in  possession  is  evidence  of  any  other 
lease.] 

The  acceptance  of  rent  after  the  conversation  with  Dr.  Jameson, 
and  proceeding  with  the  improvements,  constitute  evidence  of 
ratification.  No  doubt  Cowen  had  no  authority  to  make  the 
lease,  but  when  Dr.  Jameson  came  in  and  took  advantage  of  it,  he 
was  hound  by  it.  A  Court  of  Appeal  ought  only  to  decide  in 
favour  of  an  appellant  on  a  ground  then  put  forward  for  the  first 
time,  if  it  is  satisfied  that  it  has  before  it  all  the  facts  bearing  on 

(\)  LR.,  1  P.C,  81.  (3)  3  Vea.,  378. 

•2)  81  L.T.,  531.  (4)  (1899)  1  Ch.,  623. 
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H.  C.  ofa.  the  new  contention:   The  Tasmania  (1).     If  the  Crown  was  a 

^ '        registered  proprietor,  then  any  act  of  its  agent  would  bind  it  just 

Thomas     ^^  effectively  as  the  agent  of  a  private  person  could  bind  his 
ThbCbown   P^^i^cipal.     The  titl^of  the  Crown  was  admitted;  but  that  cannot 

affect  the  appellant's  lease.     It  would   have  been  open  to  the 

appellant  to  shew  that  this  land  was  under  the  Titles  to  Land 
Act,  and  not  the  Grown  Lands  Act.  Further,  this  is  an  action 
for  possession,  and  the  plaintiff  must  rely  on  the  strength  of  his 
own  title.  Where  title  at  Common  Law  is  admitted,  possession 
is  also  admitted.  That  is  not  the  case  in  Equity :  AtUyi^ney- 
General  v.  Corporation  of  London  (2). 

October  18.        GRIFFITH  C.J.     This   is  an  appeal  from  a  judgment  of  the 
Full  Court  of  Western  Australia  granting  a  new  trial  on  the 
ground  of  surprise.     A  new  trial  can  only  be  granted  upon  that 
ground  if  it  appears  that  the  evidence  which  is  alleged  to  be  in 
the  nature  of  a  surprise  was  material.      It  is  necessary,  therefore, 
to  consider  what  was  the  question  that  was  being  tried  between  the 
parties.     The  action  was  one  by  the  Crown  to  recover  possession 
of  land  alleged  to  be  the  absolute  property  of  the  Crown.     The 
defendant  pleaded  possession,  and  by  an  equitable  defence  he  said 
he  was  in  possession  of  the  land  under  a  lease  for  three  years 
which  had  expired  in  August,  1902  ;  but  that,  before  the  expira- 
tion of  the  lease,  it  was  verbally  agreed,  between  an  officer  of  the 
Western  Australian  Government  and  the  defendant,  that  he  should 
get  a  further  lease  for  seven  years  on  certain  terms,  one  of  which  was 
that  the  defendant  would  allow  certain  alterations  to  be  made  in 
the  premises  in  question,  which  were  the  markets  in  the  city  of 
Perth,  and  that  he  had  done  so  to  his  detriment,  owing  to  inter- 
ference with  his  occupation,  and  that  after  the  expiration  of  the 
lease  the  defendant  continued  in  possession  of  the  markets  and 
paid  the  rent  agreed  upon  between  the  officer  of  the  Government 
and  himself.     The  Crown  replied  that  the  alleged  agreement  was 
not  in  writing  as  required  by  the  Statute  of  Frauds,  and  that 
the  officer  with  whom  the  agreement  was  alleged  to  have  been 
made  had  no  authority  to  make  any  such  agreement.   Then  there 
was  a  rejoinder  setting  up,  by  way  of  estoppel,  that  the  plaintiff 

(1)  16  App.  Cas.,  223.  (2)  2  Mac.  &  G.,  247. 


2C.L.R.]  OF  AUSTRALIA.  133 

ought  not  to  be  allowed  to  deny  the  authority  of  the  officer  on  the   H-  ^-  ^^  ^• 

ground  that  it  had  accepted  the  benefit  of  the  agreement.   The       ^ '^ 

ease  seems  to  have  been  treated  as  resting  on  a  verbal  agreement  Thomas 
with  the  Government  which,  although  not  in  writing,  could  be  rp^^  crown 
supported  by  proof  of  part-performance.  At  the  trial  before  Mr.  .— -  ^ 
JiLstice  McMillan  and  a  jury,  the  only  question  left  to  the  jury 
WHS  whether  what  was  called  an  agreement  between  the  defendant 
and  Cowen,  the  alleged  agent,  was  made  in  fact.  All  other  ques- 
tions seem  to  have  been  left  to  be  determined  by  the  Judge  himself. 
The  jury  found  that  the  so-called  agreement  was  made  in  fact,  and 
application  was  then  made  by  the  plaintiff,  the  Crown,  to  the  Full 
Court  to  enter  judgment  for  them  on  the  ground  that  there  was  no 
evidence  bv  which  the  defendant  could  establish  title  against  the 
Crown,  and  the  plaintiff  also  moved  for  a  new  trial  on  the  ground  of 
sorprise.  The  evidence  alleged  to  have  been  in  the  nature  of 
a  surprise  was  evidence  of  a  conversation  between  the  defendant 
&Dd  the  then  Minister  for  Lands,  which  it  may  be  as  well  to 
read.  This  occurred  in  February.  1902,  Dr.  Jameson  being  then 
the  Minister.  The  defendant  says  the  Minister  for  Lands  met 
him  in  the  markets,  and  that  he  (Dr.  Jameson)  refeiTed  to  the 
death  of  Mr.  Cowen.  He  went  on  to  say :  "  The  Minister 
looked  round  and  said :  *  There  are  a  lot  of  improvements  going 
an,  Mr.  Thomas,  could  you  tell  me  something  of  the  arrange- 
ments you  made  with  the  late  secretary  ? '  I  said  I  had  agreed 
to  pay  six  per  cent,  interest  on  about  £1200,  the  estimate  of 
Mr.  Wricrht :  that  I  had  undertaken  to  ask  for  no  rebate  of  rent 
daring  re-construction ;  that  he  in  return  agreed  that  I  should 
pay  the  same  rent  as  I  was  then  paying,  and  that  in  consideration 
he  would  prepare  a  new  lease  for  seven  years.  Dr.  Jameson 
said  it  seemed  an  equitable  arrangement.  I  said  that  there  was 
a  moral  obligation  on  the  City  Council  to  give  me  a  further 
renewal  I  said  I  thought  I  was  entitled  to  a  further  renewal 
after  the  seven  years.  He  said  he  was  going  away  and  would 
retam  in  a  week,  and  asked  me  to  place  in  writing  what  I  had 
lold  him,  so  that  the  whole  matter  would  be  on  his  table  before 
him  on  his  return."  That  is  the  evidence.  I  have  very  con- 
siderable difficulty  in  seeing  how  that  is  relevant.  At  most, 
it  amounts  to  this :  The  defendant  said  "  I  made  an  agreement 

VOL.  II.  10 
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H.  C.  OF  A.  with  Mr.  Cowen  " — whether   he   was   the  authorized   agent  of 

the  Government  is  another  matter  altogether — "and  I  told  his 

Thomas     principal  the  nature  of  the  arrangement."   It  is  difficult  to  see  how 

J'he  Crown  ^^^^  evidence  was  material  to  the  question  whether  he  made  the 
arrangement  or  not.  .  If  that  is  so,  the  verdict  of  the  jury  should 
not  be  set  aside  on  that  ground.  But  there  were  other  questions 
dealt  with  by  the  Judge  without  the  jury.  The  alleged  agree- 
ment is  a  verbal  one,  and  it  is  not  contended  that  a  subordinate 
officer  can  bind  the  Government  to  grant  a  lease  for  a  term  of 
years.  That  is  conceded  by  the  defendant;  but  he  says  that 
the  Minister  for  Lands,  having  been  informed  of  this  agreement, 
ratified  it,  and  that  this  evidence  was  material  for  the  purpose 
of  showing  what  he  ratified.  It  was  also  contended  for  the 
respondent  that,  after  he  had  made  this  so-called  agreement  with 
Cowen,  the  Minister  of  Lands  assented  to  it  by  receiving  rent, 
or  allowing  it  to  be  received,  for  the  markets.  Upon  that,  it 
occurs  to  me,  first  of  all,  to  remark  that  the  rent  paid  was  pay- 
able under  the  lease,  and  had  to  be  paid  whether  this  conversation 
took  place  or  not.  It  appears  further  that,  about  six  months  before 
this  time,  proposals  had  been  made  that  the  Government  should 
make  certain  improvements  in  the  markets  at  considerable  expense 
which  was  then  estimated  at  about  £1000,  and  a  letter  had  been 
written  (in  the  preceding  February)  when  there  had  been  some 
proposals  for  making  improvements  in  the  markets,  and  the 
defendant  was  asked  distinctly  whether,  in  the  event  of  such 
improvements  being  made,  he  would  be  willing  to  pay  six  per 
cent,  on  the  cost  of  the  improvements,  in  addition  to  the  usual 
rent.  The  defendant  replied  on  the  following  day  by  letter  to 
the  effect  that  he  agreed  to  those  terms. 

It  was  contended  that  the  evidence  of  the  conversation  was 
admissible,  as  showing  that  the  Minister  knew  what  agreement 
had  been  made  by  Cowen.  If  it  was  material  to  prove  that  it  was 
brought  to  the  knowledge  of  the  Minister  that  there  had  been  an 
actual  agreement,  using  the  term  in  its  proper  legal  sense,  I  should 
be  disposed  to  think  that  it  was.  I  assume  for  the  present  that 
it  is  possible  to  establish  an  agreement  against  the  Crown  by  a 
verbal  agreement  with  a  subordinate  officer  or  even  with  a  Minister 
of  the  Crown,  but  I  must  not  be  supposed  to  express  an  opinion 


2C.LR.]  OF  AUSTRALIA.  135 

that  that  is  so.     But  does  this  conversation  tend   to  prove  any   H-  C.  of  A. 
such  agreement  ?     In  considering  that  question,  one  must  bear  m       v^_l 
mind  the  relationship  between  the  parties.     This  Mr.  Co  wen  was      Thomas 
the  head  of  a  sub-department;    It  must  be  taken  for  granted  that  xhe  Crown. 

evervbodv  knew  that,  by  law,  the  head  of  a  sub-department  could        

not  grant  a  lease  for  seven  years,  or  make  any  agreement  binding 
upon  the  Crown.     Both  he  and  the  person  dealing  with  him  must 
be  taken  to  have  known  that  he  only  had  authority  to  negotiate 
with  the  defendant,  and  to  submit  the  teims  to  the  Government 
for  their  approval.     The  conversation   ended  by  the  Minister 
asking  Thomas  that  his  proposal  should  be  put  in  writing,  and 
saying  that,  if  that  were  done,  he  would  deal  with  it.    That,  so  far, 
does  not  tend  to  suggest  that  there  were  any  dealings  in  the 
nature  of  an  asT'eement  bv  which  the  Minister  was  to  be  bound 
without  further  considei^ation.      That  was  on  the  26th  of  Feb- 
niary.    On  28th  February  the  defendant  wrote  a  letter  to  the 
Minister  for   Lands,   the   terms  of   which   are  very  important. 
He  said :  "  As  arranged  by  the  late  Secretary  for  Agriculture  I 
purpose  giving  you  as  near  as  possible  the  conditions  on  which 
the  market  improvements  were  to  be  made  and  recognized  by 
myself.    £1000  or  more  was  promised  by  Mr.  Sommers,  the  late 
\Gnister  for  Lands — that  at  least  £1000  should  be  spent  on  the 
njarket  buildings  and  all  work  to  be  subject  to  my  approval,  as 
l«8ee.    A  portion  of  this  money  was  to  be  devoted  to  putting  the 
Wlding  into  tliorough  repair  in  every  way,  and  that  when  the 
work  was  completed,  that  I  pay  at  the  rate  of  6  per  cent,  per 
tnnum  on  any  outlay  made  by  the  Government  and  recognized  by 
myself.    I  am,  however,  prepared  to  pay  interest  pro  raid  on  all 
HKHiey  advanced  from  the  commencement  of  the  alterations,  and  in 
wn.sideration  of  this   arrangement  with  the  late  Secretary  for 
Agriculture,  he  agreed  to  the  handing  of  the  building  over  to 
"^  in  good  order  and  condition,  and  that  he  would  prepare  a 
^w  lease  direct  with  this  department,  at  the  present  rental  of 
^527  10s.  Od.  per  annum,  myself  covering  the  insurance  of  the 
Wlding  up  to  £5000.     Regarding  the  insurance  premium  he  also 
ttxttidered  that  excessive  as  there  is  no  value  equal  to  that  amount. 
^Gity  Council  was  paying  the  Government  something  like  £420 
pw  annum,  so  that  you  will  see  that  the  department  are  receiving 
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H.  C.  OF  A.   considerable   advantage   through   me  taking   possession   of   the 

^^^        building.     You  will  understand  that  interest  on  the  additional 

Thomas     outlay  will  be  plus  that  of  the  present  rent.      You  will  be  awai*e 

The  Crown.  ^'^^^  ^^^  Government  accepted  me  as  a  direct  lessee  in  lieu  of  the 

Perth  City  Council,  and  I  expect  to  be  treated  as  liberally,  at  anv 

rate,  as  they  were.  Regarding  the  painting  of  the  exterior  of  the 
market,  I  may  point  out  to  you  that  the  City  Council  was  due  to 
paint  the  building  when  the  unexpired  portion  of  their  lease  with 
the  Government  was  surrendered  to  the  Public  Works  Depart- 
ment, and  at  the  time  I  entered  a  protest.  Consequently  you  will 
see  that  I  have  been  endeavourincr  to  raise  the  interest  of  this 
institution  with  every  possible  disadvantage,  and,  further,  I  have 
been  left  to  my  own  resources,  and  it  is  only  by  the  unswerving 
object  I  had  in  my  mind  that  the  markets  are  now  in  a  fairly 
prosperous  position."  The  letter  then  goes  on,  "  I  will  admit  that 
since  I  came  under  the  control  of  the  Department  for  Agriculture, 
my  position  has  improved,  and  I  respectfully  ask  that  a  new  lease 
be  prepared  for  a  term  of  seven  years  as  existed  with  the  Perth 
City  Council,  with  a  right  of  renewal,  and  that  I  engage  myself 
to  work  in  the  best  interests  of  the  department  and  public.  Up 
to  the  present  there  has  been  hard  work  for  nothing,  and  as  I 
have  devoted  my  energies  for  so  long  in  the  interests  of  the  mar- 
ket, I  feel  sure  the  Government  and  public  will  be  well  served  by 
you  granting  what  I  respectfully  ask.  I  also  point  out,  and  I 
think  it  was  publicly  acknowledged,  that  had  I  not  taken  over  the 
markets  from  the  Perth  City  Council  the  building  would  have 
been  closed  long  ago.  I  also  would  respectfully  point  out  to  j'ou 
that  I  am  constantly  working  for  cheap  food  supplies,  whicli  is 
fully  appreciated  by  the  public,  and  that  my  introduction  of  the 
frozen  meat  into  Perth,  and  the  markets,  has  brought  the  value  of 
meat  supplies  down  fully  40  per  cent.  And,  in  conclusion,  I  beg 
to  suggest  that  these  matters  be  discussed  at  the  earliest  possible 
opportunity,  as  I  have  an  important  project  under  consideration 
which  must  be  completed  within  two  months  that  will  bring  the 
market  into  still  greater  usefulness." 

Now  that  letter  is  substantially  to  the  same  eftect  as  the  alleged 
conversation  between  the  parties.  In  the  conversation  the  pre- 
liminary negotiations  with  the  head  of  the  sub-department  of 
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Agriculture  were  discussed,  and  this  letter  conveyed  a  request  that  H.  C.  of  A. 
the  preliminary  arrangements  made  might  be  taken  into  favourable  *' 

consideration,  and  nothing  more.     That  letter  of  itself  absolutely      thomas 
negatives  the  idea  of  there  being  in  the.  contemplation  of  either  ^     n    ws 

party  a  binding  agreement.     The  matter  was  treated  as  a  project       

under  discussion;  the  teims  that  the  defendant  desired  were 
stated,  and  he  asked  the  Minister's  favourable  consideration  of 
the  proposed  arrangement.  While  it  was  under  the  consideration 
of  the  Government  the  rent  and  interest  w^ere  paid,  as  they 
were  bound  to  be  paid,  under  the  existing  agreements.  Now, 
the  learned  Judge  of  first  instance  appears  to  have  thought, 
if  I  understand  his  judgment  rightly,  that  the  conversation  with 
the  Minister  for  Lands  conveyed  to  his  mind  that  an  agreement, 
ashamed  to  be  binding,  had  been  made  with  his  subordinate 
officer;  that  he  had  forgotten  all  about  it,  but  that,  notwith- 
standing his  forgetfulness,  the  receipt  of  the  rent  and  interest 
operated  by  way  of  ratification.  But  there  was  at  this  time  no 
suggestion  on  the  part  of  the  defendant  that  there  was  a  binding 
agreement  There  was  merely  a  negotiation,  and  pending  any 
new  agreement  the  defendant  merely  did  what  he  was  bound 
to  do  under  the  existing  agi*eementa  There  was  nothing  in 
the  nature  of  a  contract.  Mr.  Cowen  had  no  authority  to 
loake  a  contract,  and  the  Minister  was  dealt  with  on  the  footing 
that  there  was  no  contract,  but  he  wa.s  asked  to  agree  to  one. 
Considerable  delay  occurred,  and  when  the  answer  came  it  was 
to  point  out  that  Mr.  Cowen  had  no  authority  either  to  waive 
or  to  modify  the  lease  or  to  negotiate.  This  was  the  answer 
to  the  request  that  eftect  should  be  given  to  these  preliminary 
negotiations,  and  from  that  time  forward  the  parties  were  at 
arms'  length.  Upon  that  evidence  there  is  nothing  to  show^  that 
there  was  any  agreement  to  carry  out  the  proposals  made.  There 
was  only  negotiation,  inchoate  negotiation,  submitted  for  the 
approval  of  the  Minister,  but  never  approved.  Then  it  has  been 
suggested  that  this  negotiation  became  an  agreement  by  ratifica- 
tion and  part-performance.  The  evidence  relied  upon  for  ratification 
is  that  to  which  I  have  already  referred,  that  rent  and  interest 
were  paid,  but  I  have  already  pointed  out  that  the  defendant  was 
hound  to  pay  them.      Now,  apart  altogether  from  the  question 
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H.  C.  OP  A.  whether  part-performance  can  be  set  up  against  the  Govern- 
ment of  Western  Australia,  having  regard  to  the  Constitution 
Thomas      ^^^  ^  ^1^^  Land  Act,  acts  of  part-performance  must  be  referable 

The  Crown    ^i^^^^i^'^^caUy  ^^  the  alleged  contract.    Tlie  alleged  part-perform- 

ance  is  merely  the  payment  of  the  rent  with  tlie  addition  of  six  per 

cent,  interest  on  the  value  of  certain  improvements.  The  rent  was 
already  payable  under  the  lease.  The  only  increased  rent  there- 
fore was  the  six  per  cent,  interest  upon  the  value  of  the  improve- 
ments. But  that  was  also  under  special  agreement,  so  that  it 
would  be  referable  at  least  as  much  to  the  original  agreement  as 
to  the  proposed  agreement.  So  that,  accoi'ding  to  any  test 
that  can  be  applied,  defendant  has  failed  to  establish  part-perform- 
ance. It  was  suggested  then  that  under  the  circumstances  a 
tenancy  from  year  to  year  might  be  implied.  Upon  that  the 
facts  are  these.  The  lease  expired  in  August,  1902,  but  there 
was  a  condition  in  it  that  it  might  be  extended  for  a  year 
and  fourteen  days  on  terms  to  be  mutually  agreed  upon.  Just 
after  the  termination  of  the  lease  the  defendant  intimated  his 
desire  to  extend  it ;  but  the  terms  were  not  agi^eed  upon  for  some 
time.  While  negotiations  were  going  on  he  paid  the  rent  as  before, 
as  he  was  bound  to  do.  No  doubt  the  holding  over  by  a  tenant 
and  the  acceptance  of  rent  are  evidence  of  a  new  tenancy  from 
year  to  year;  but  that  is  only  if  the  other  circumstances  of  the  case 
do  not  repel  that  inference.  In  this  case  the  holding  over  was  clearly 
only  done  pending  negotiations.  At  •She  expiration  of  tlie  one  year 
and  fourteen  days  these  proceedings  were  commenced.  Upon 
the  admitted  facts,  the  defendant  was  a  tenant  holding  over  after 
the  expiration  of  his  lease  without  any  agreement  as  to  renewal. 
It  is  therefore  perfectly  immaterial  whether  the  conversation 
with  the  Minister  took  place  or  not,  and  the  element  of  materiality 
of  the  evidence  as  a  ground  for  a  new  tiial  is  wanting.  But  the 
appeal  to  us  is  not  from  the  grounds  of  the  decision,  but  from 
the  decision  itself,  and  it  is  open  to  this  Court  to  give  that 
judgment  which  they  think  the  Court  ought  to  have  given.  Upon 
the  undisputed  facts  of  the  case,  the  Crown  is  entitled  to  judg- 
ment. In  these  circumstances,  the  proper  course  for  this  Court 
is  to  give  that  judgment,  unless  some  evidence  might  be  given  by 
the  defendant  to  produce  a  different  result;  but  on  the  admitted 


I 
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facts  in  this  case,  the  only  question  to  be  determined  is  one  of  H.  C.  of  a. 

Uw,  and  no  evidence  that  could  be  adduced  can  make  any  diflfer- 

ence.  It  seems  to  me  that  the  judgment  of  this  Court  must  be  to      Thomas 

vary  the  judgment  of  the  Full  Court  by  giving  judgment  for  the  xhe  Crown. 

(daintiff. 


Griffith  C.J. 


Barton  J.     I  concur. 

O'CoxxoR  J.     I  am  of  the  same  opinion. 

PUkingtan,  I  move  that  judgment  be  entered  for  the  plaintiff 
for  possession  of  the  land,  with  costs  of  the  appeal,  and  of  the 
proceedings  in  the  Court  below. 

Griffith  C.J.  Yes.  The  appellant  will  have  the  costs  of  the 
action  and  of  the  appeal,  except  the  costs  of  the  issue  in  which 
the  defendant  succeeded. 

Judgment  varied  by  directing  judgment  to 
be  entered  for  the  Groum  with  costs  of 
the  action  and  of  the  appeal^  except  the 
costs  of  the  issue  as  to  the  agreement 
-with  Cowen. 


Solicitor  for  appellant,  A.  S.  Canning. 
Solicitor  for  respondent,  F.  W.  Sayer, 


H.  E.  M. 
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CIXJUGH Appellant; 

AND 

LEAHY Respondent. 

H.  C.  OF  A. 
ON  APPEAL  FROM  THE  SUPREME  COURT  OF  1904. 

NEW  SOUTH   WALES. 

Cokttit^ional  law — Royal  CominUsion — Limitations  on  power  of  Executive  to  appoint 
-^oMmiaaion  to  inquire  into  matters  within  the  jurisdiction  of  the  Indttstrial 
ArbilnUion  Court — Validity  of  Commission — Witness — Refusal  to  he  sworn — 


Sydney, 
Nov.  29,  30 ; 
Dec.  1,  2,  6. 


R^ifOuaJble  excuse — Royal  Commissioners  Evidence  Act  {N.S.W.),  {No,  23  q/*   Griffith  O.  J., 
tAA« .  «    n  Barton  and 

IWl),  »Ctt.  3,  8.  O'Connor  J  J. 
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Cloooh 

V. 

Leaht. 


Royal  Commisaions  of  inquiry  are  lawful ;  and  the  Courts  have  no  po^^er 
to  restrain  persons  acting  under  the  authority  of  such  Conunissions,  provided 
they  do  not  invade  private  rights,  or  interfere  with  the  course  of  justice. 

A  Royal  Commission  was  issued  by  the  Government  with  the  advice 
of  the  Executive  Council,  authorizing  and  appointing  certain  persons  to 
make  "a  diligent  and  full  inquiry  into  the  formation,  constitution,  aod 
working  of  "  a  certain  industrial  union  registered  under  the  Industrial  A  rhi- 
tratioji  Act,  and  also  into  the  following  questions  :  Whether  that  union  was  an 
evasion  of  the  Trade  Union  Act  or  the  Industrial  Arbttra^tion  Act ;  whether 
the  existence  of  that  union  was  any  obstacle  to  the  presentation  of  any  dispute 
which  might  arise  in  the  industry  to  which  it  belonged  to  the  Industrial  Arbitra' 
tion  Court ;  whether  its  registration  under  the  laat-mentioned  Act  hampered 
that  Court  from  doing  justice  in  any  such  dispute  ;  and  whether  any  alteration 
of  the  law,  and,  if  so,  what,  was  necessary  in  respect  of  the  matters  to  be 
inquired  into.  Questions  relating  to  the  status  of  the  union  had  been  raised 
in  certain  proceedings  before  the  Court  of  Arbitration,  which  had  given  a 
decision  in  favour  of  the  union. 

Held,  that  there  was  nothing  unlawful  in  the  appointment  of  snch  a 
commission. 

Hddt  also,  that  the  alleged  impropriety  of  the  appointment  of  the  Commis- 
sion was  not  a  *'  reasonable  excuse"  for  the  refusal  of  a  witness  to  be  swoni 
and  give  evidence,  when  duly  summoned  to  appear  before  the  Commission, 
under  sec.  3  of  the  Boyal  Commissionem  Evidence  Act  (No.  23  of  1901)  (1). 

Decision  of  the  Supreme  Court,  (1904)  4  S.R.  (N.S.W.),  401,  reversed. 


Appeal  from  a  decision  of  the  Supreme  Court :  Ex  j^cirte  Leahy 
Ex  'parte  Rayment  (2). 

The  respondent  was  charged  before  a  magistrate,  on  the  infor- 
mation of  the  appellant,  under  sec.  8  of  the  Royal  Cmnraissionera 
Evidence  Act  1901,  with  having  refused,  when  duly  summoned,  to 
be  sworn  and  to  give  evidence  before  a  Royal  Commission. 

The  Commission  was  by  letters  patent  dated  2nd  February, 
1904,  addressed  to  Alfred  Paxton  Backhovuse,  Esquire,  one  of  the 
judges  of  the  District  Court  of  New  South  Wales,  as  President, 
and  to  the  Minister  for  Lands  and  six  other  members  of  the 
Parliament  of   the  State,  authorizing  and  appointing  them   to 


(1)  3.  Whenever  by  letters  patent 
under  the  Great  Seal  any  person  or  per- 
sons have  been  appointed  by  t/lib  Gover- 
nor a  commission  to  make  an  inquiry, 
the  president  or  chairman  of  such  com- 
mission, or  any  person  so  appointed  as 
sole  commissioner,  may  summon  by 
writing  under  his   hand   any  person. 


whose  evidence  is  in  the  judgment  of 
such  president,  chairman,  commissioner, 
or  of  any  member  of  such  commission, 
material  to  the  subject-matter  of  such 
inquiry,  to  attend  the  said  commission 
at  such  place  and  time  as  shall  be  speci> 
fied  in  such  summons. 

(2)  (1904)  4  S.R.  (N.S.W.),  401. 
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make  "a  diligent  and  full  inquiry  into  the  formation,  constitution,  H.  C.  of  A 

1904 

and  working  of  the  Machine  Shearers  and  Shed  Employes  Union,       ^ \ 

ladastrial  Union  of  Employes : — Whether  the  Machine  Shearers  Clouoh 
and  Shed  Employes  Union,  Industrial  Union,  &c.,  is  an  evasion  of  lkahy. 
the  Tmdt  Union  Act,  or  the  Industrial  Arbitration  Act :  

•*  Whether  the  existence  of  the  Machine  Shearers,  &c..  Union, 
Industrial  Union,  &c.,  is  any  obstacle  to  the  fair  and  complete 
presentation  of  any  dispute  which  may  arise  in  the  pastoral 
industry  to  the  Industrial  Arbitration  Court : 

"  Whether  its  registration  under  the  Industrial  Arbitration  Act 
does  not  hamper  the  Arbitration  Court  from  doing  complete 
jnstice  in  any  dispute  arising  in  the  pastoral  industry  : 

"  Whether  any  alteration  of  the  law,  and,  if  so,  what,  is  necessary 
m  respect  of  the  premises." 

The  Commission  then  proceeded  to  give  the  members  power  to 
meet  and  call  before  them  by  summons  all  persons  whom  they 
might  think  necessaiy,  to  require  the  production  of  all  books, 
papers,  &c.,  which  they  might  require,  and  to  visit  and  inspect 
offices  and  places  where  they  were  deposited,  and  to  inquire  by 
all  lawful  ways  and  means,  and  within  three  months  to  certify 
and  report,  and  appointed  Judge  Backhouse  to  be  President, 
and  declared  the  Commission  to  be  a  Royal  Commission  for  all 
parpoees  of  the  Act,  No.  23  of  1901.  The  Commission  was 
sealed  with  the  public  sea),  and  under  the  hand  of  the  Qovernor 
of  the  State.  The  Commissioners  met,  and  the  respondent,  who 
was  secretary  of  the  Machine  Shearers  Union,  was  summoned 
to  appear  before  it.  He  attended  and  refused  to  be  sworn  or  to 
^ve  evidence. 

At  the  prosecution  before  the  magistrate,  counsel  for  the  re- 
spondent took  the  following  objections  to  the  information  : — 

(1)  That  the  document  purporting  to  be  a  Royal  Commission 
is  not  within  the  powers  conferred  upon  his  Excellency  the 
Governor  by  the  letters  patent  providing  for  the  appointment  of 
a  Governor  for  the  State,  of  the  Governor's  Commission,  or  the 
Governor's  Letter  of  Instruction,  or  other  powers  conferred  upon 
the  Governor  pursuant  to  the  said  letters  patent,  and  is  therefore 
wholly  void  and  inoperative : 

(2)  That,  assuming  the  issue  of  Royal  Commissions  of  inquiry 
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H.  C.  OF  A.  to   be   within   the   powers   conferred   upon   his  Elxcellency    the 

Governor,  the  same  is  an  unconstitutional  and  illegal  exercise  of 

Clouoh      the  prerogative  of  the  Crown  when  affecting  individual  rights,  or 

Leahy       relating  to  the  conduct,  character,  or  status  of  the  individual, 

not  binding  on  the  subject,  and  not  validated  by  the  Royal  Com- 

misaioners  Evidence  Act,  1901: 

(3)  That,  assuming  the  issue  of  a  Royal  Commission  of  inquiry 
to  be  within  the  powers  conferred  upon  his  Excellency  the 
Governor,  the  issue  of  the  document  purporting  to  be  a  Royal 
Commission  of  inquiry  in  the  present  case  is  unconstitutional 
and  illegal,  on  the  following  grounds: — 

(i.)  Inasmuch  as  it  contemplates  an  inquiry  as  to  giatters 
which  have  been  the  subject  of  litigation  and  adjudication  by 
the  Registrar  of  the  Court  of  Arbitration,  in  the  exercise  of  judicial 
functions  conferred  upon  the  said  Registrar  by  Statute.  And 
the  proceedings  before  the  Commission  are  in  the  nature  of  a 
revision  of  the  said  adjudications,  and  are  designed  in  order  to  re* 
open  the  said  decisions  : 

(ii.)  Inasmuch  as  the  said  Commission  assumes  to  exercise  an 
inquiry  in  disregard  of  rights  and  interests  protected  by  the  laws 
of  the  State : 

(iii.)  Inasmuch  as  the  said  Commission  assumes  to  make 
inquiries  as  to  matters  which  have  been  the  subject  of  litigation, 
and  which  may  be  the  subject  of  further  litigation  between  the 
Machine  Shearers  Union  and  the  Australian  Workers  Union : 

(iv.)  Inasmuch  as  the  Commission  originally  included  Mr. 
Donald  MacDonell,  who  was  vitally  interested  in  a  report  by  the 
Commission  adverse  to  the  Machine  Shearers  Union,  and  also 
the  honourable  W.  P.  Crick,  a  Minister  of  the  Crown,  whose  duty 
it  might  afterwards  become  to  decide  upon  some  executive  action 
growing  out  oi  the  proceedings  of  the  Commission : 

(v.)  Inasmuch  as  the  appointment  of  the  said  Commission  was 
made  after  the  last  prorogation  of  Parliament,  and  was  an  abuse 
of  power  upon  the  part  of  the  Executive,  in  support  of  political 
supporters  having  had  litigation,  and  contemplating  continued 
litigation  against  the  Machine  Shearers  Union  : 

(4)  Assuming  the  legality  of  the  Royal  Commission,  the  follow- 
ing grounds  of  reasonable  excuse  for  refusing  to  be  sworn: — 
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(i.)  That,  for  the  reasons  mentioned  in  sub-paragraph  (v.;  of  H.  G.  ofA. 
paragraph  (3),  the  matter  should  be  the  subject  of  consideration 
by  the  Parliament  of  the  State  :  Clouoh 

{u.)  That  for  a  period  of  two  years  or  thereabouts  there  has      l^ahy 

been  litioration  between  the  Machine  Shearers  Union  and  the       

Aiistralian  Workers  Union,  during  which  time  insulting  and 
defamatory  articles  disparaging  Mr.  John  Leahy  have  been  in- 
serted in  the  "Worker"  newspaper  belonging  to  the  Australian 
Workers  Union  and  controlled  by  its  officials,  and  since  the  issue 
of  the  said  Commission  a  defamatory  article  appeared  in  the 
"Worker"  newspaper  of  the  23rd  day  of  January  last  insulting 
the  said  John  Leahy,  and  disparaging  him  as  a  witness  before 
the  said  Royal  Commission,  and  that  the  said  Commission  was 
appointed  at  the  instance  of  Donald  MacDonell,  the  general  sec- 
retary of  the  Australian  Workers  Union,  and  counsel  instructed 
by  the  said  Donald  MacDonell  appearing  on  behalf  of  the  Aus- 
tralian Workers  Union  to  prosecute  the  said  inquiry  : 

(iil)  Upon    public  grounds  as  regards  the  liberty  of  the  sub- 
ject: 

(5)  Generally  upon  other  grounds  disclosed  by  the  evidence  of 
the  case. 

The  magistrate  convicted  and  fined  the  respondent,  who  there- 
upon applied  to  the  Supreme  Court  and  obtained  a  rule  nisi  for  a 
prohibition  against  the  magistrate  and  the  appellant,  upon  the 
grounds  that  the  Commission  was  illegal,  and  that  the  respondent 
had  reasonable  excuse  within  the  meaning  of  the  Royal  Covi- 
mimoners  Evidence  Act,  1901,  for  refusing  to  be  sworn.  The 
Sopreme  Court  made  the  rule  absolute  with  costs:  Ex  parte 
Ltahy,  Ex  "parte  Rayment  (1). 

Wm,  K.C.  and  Delokery  {Pollock  with  them),  for  the  appellant. 
The  Commission  was  to  inquire  into  the  matters  therein  stated 
by  "  all  lawful  ways  and  means."  Therefore,  unless  it  is  illegal 
to  mqnire  into  those  matters  at  all,  no  objection  can  be  taken  to 
the  validity  of  the  Commission,  and  it  cannot  be  assumed  that  it 
will  do  anything  that  is  unlawful.  The  Crown  has  a  right  to 
issue  a  Commission  to  inquire  into  any  matters  whatsoever,  if  it 

(1)  (1904)  4  S.R.  (N.S.W.),  401. 
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H.  C.  OP  A.  deems  them  worthy  of  inquiry,  and  provided  that  in  doing  so  it 

^ ^       does  not  invade  private  rights,  or  appoint  a  new  court  in  the 

Ci>ouGH      guise  of  a  Commission.     It  is  wholly  in  the  discretion  of  the 
Leahy       Crown  to  decide  as  to  the  expediency  or  advisability  of  issuing  a 

Commission    in    each   case,    and   the    Supreme   Court   has    no 

authority  to  review  that  discretion.  But,  assuming  that  only 
matters  of  public  interest  and  importance  may  be  inquired  into 
by  the  Crown,  the  Supreme  Court  was  wrong  in  treating  the 
subject  of  inquiry  in  the  present  case  as  matter  of  private 
interest  only.  The  question  whether  an  amendment  of  the 
Arbitration  Act  was  necessary  was  a  matter  of  public  import- 
ance. The  Registrar  of  the  Arbitration  Court  had  refused  to 
cancel  the  registration  of  the  Machine  Shearers  Union,  on  the 
ground  that  he  was  not  satisfied  that  its  members  could  con- 
veniently belong  to  the  other  union  in  the  industry,  viz.,  the 
Australian  Workers  Union.  The  Registi'ar  had  no  power  to 
summon  witnesses,  and  had  to  decide  the  question  on  the 
evidence  brought  before  him  by  the  applicant  and  respondent 
unions,  and  it  had  been  held  by  the  Arbitration  Court  that 
there  was  no  appeal  from  his  decision.  That  was  a  state 
of  the  law  which  might  well  call  for  inquiry,  with  a  view 
to  an  alteration  of  the  law.  It  was  a  matter  of  great  public 
interest  to  settle  authoritatively  the  question  whether  the 
machinery  of  the  Arbitratian  Act  was  sufficient  for  its 
purposes.  There  was  a  great  deal  of  unrest  and  friction  in 
the  industry,  as  a  consequence  of  the  continued  existence 
of  the  Machine  Shearers  Union,  as  appears  from  the  evidence 
as  to  a  shearers*  strike  in  Keogh  v.  Australian  Workers  Union 
(1).  It  was  the  policy  of  the  Act  that  only  one  union  should 
exist  in  an  industry,  if  possible:  Australian  Workers  Union  v. 
Machine  Shearers  and  Shed  Employes  Union  (2) ;  Protective 
Society  of  New  South  Wales  United  Labourers  v.  Builders 
Labourers  Union  (3). 

[Griffith  C.J. — Your  argument  is  based  on  the  assumption 
that  it  is  material  that  the  matter  to  be  inquired  into  should  be 
one  of  public  interest.     Is  that  material  ?] 

(1)  (1902)  2  S.R.  (N.S.V^.)  (E.),265. 

(2)  (1902)  1  Arbitration  Rep.  (N.S.V^.),  16. 

(3)  (1903)  2  Arbitration  Rep.  (N.S.W.),  32,  226. 
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Even  if  it  is,  this  was  plainly  a  matter  of  public   interest.   H.  C.  of  a. 
There  were  several  applications  made  by  the  Australian  Workers 
Union  to  the  Registrar  for  cancellation  of  the  registration  of  the      Clough 
Machine  Shearers  Union.     The  last  was  in  June,  1903 :  Aus-      leahy 

tralian  Workers  Union  v.  Machine  Shearers  and  Shed  Employes       

Union  (1).  The  Registrar  again  refused,  holding  that  want  of 
bond  fides  could  not  be  made  a  ground  of  cancellation,  so  long  as 
the  forms  required  by  the  Act  were  complied  with,  relying  on 
Salomon  v.  Salomon  (2).  Until  there  is  legislation  the  Regis- 
trar s  decision  stands,  and  the  policy  of  the  Act  is  hindered. 

The  constitution  of  industrial  unions  is  itself  a  matter  of 
public  interest,  because  at  their  instance  the  Court  of  Arbi- 
tration may  determine  the  conditions  of  labour  affecting  the 
whole  of  an  industry.  [He  referred  to  the  argument  on  this 
point  in  Ex  paHe  Leahy  (3).]  Any  body  constituted  under 
Act  of  Parliament  with  great  powers  is  of  public  importance.  [He 
referred  to  Clark's  Australian  Constitutional  LaWy  p.  250.] 

[Griffith  C.J. — There  is  no  need  for  the  body  to  be  one 
created  b}'  Statute.  Surely  it  is  sufficient  that  the  Government 
thinks  it  to  be  of  great  public  importance,  and  that  some  amend- 
ment of  the  law  concerning  it  may  be  necessary.] 

It  has  long  been  the  practice  to  inquire  by  Select  Committees  of 
the  House  in  England  and  here :  Anson's  Law  and  Custom  of 
the  Constitution, ivd  ed., vol. I., p. 365.  Select  Committees  and  Com- 
missions are  on  the  same  footing  as  regards  the  power  to  inquire  : 
Cojc's  British  Commonwealth,  pp.  250-256;  Todd's  Parliamentary 
Government  in  England,  vol.  II.,  p.  347.  This  Royal  Commission 
was  appointed  in  place  of  a  Select  Committee,  in  order  to  prevent 
any  difficulty  that  might  arise  as  to  summoning  and  compelling 
iritnesses  to  be  sworn.  A  Royal  Commission  to  inquire  into  charges 
made  by  a  prisoner  against  a  warder  of  a  gaol  was  held  to  be  legal 
in  New  Zealand :  Jellicoe  v.  Haselden  (4).  The  power  to 
administer  an  oath  does  not  constitute  the  Commission  a  Court,  nor 
does  the  fact  that  the  inquiry  is  into  private  matters  affect  its 
legality :  Clark's  Australian  Constitutional  Law,  p.  226.     The 

0)  (1903)2  Arbitration  Rep.  (N.S.  VV),  366.  (3)  (1904)  4  S.R.  (N.S.  W.),  401, 

(2)(18»7)  AC,  22.  at  p.  406. 

(4)  22N.Z.L.R.,  343. 


V. 

Leahy. 
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H.  C.  OF  A.  only  authority  which  could  give  rise  to  a  doubt  as  to  the  power 
1904.        ^f  ^j^^  Crown  to  appoint  such  a  Commission  is  a  statement  in  12 
CuouoH      Coke,  pp.  31-32,  as  to  Commissions   of  inquiry,  that  a  certain 
Commission  was  against  the  law  because  it  was  to  inquire  only, 
so  that  a  person  might  have  been  charged  by  perjury  and  have 
no  remedy.     That  statement  has  been   much   criticised,  as  not 
being  borne   out  by  an  examination  of   the   real   purpose  and 
scope  of  the  Commission  in  question.   Lord  Campbell,  in  his  Life 
of  Coke,  in  Lives  of  the  Chief  Justices^  vol.  I.,  p.   281  (note) 
speaks  of  Coke's  Reports  as  having  been  originally  printed  in 
Norman-French  in  1634,  and  translated  in  1656.   The  translation 
may  have  misrepresented  the  original.      In  Attorney 'General   v. 
Bates  (1),  Coke's    12th  Report  is  referred  to  as  an  undigested 
collection   of    notes   and   not   of   great   weight.      In   Lewis   v. 
Walter    (2),    Holroyd    J.,    says    that    Campbell    C.J.,    speaks 
disparagingly  of  the  value  of  Coke's  Reports  owing  to  the  intru- 
sion of  his  own  opinions.    The  validity  of  Commissions  of  inquiry 
was  considered  in  connection  with  the  Oxford  University  Com- 
mission; Reports  of  Commissioners  (Oxford  University)  for  1852, 
vol.  22,  p.  30.     That  was  a  Commission  to  inquire  into  certain 
matters  in  connection  with  the  administration  of  the  University, 
and  gave  power  to  call  for  such  persons,  books,  &c.,  as  the  Commis- 
sion might  think  fit.      An  opinion  was  given  by  the  officers  of  the 
Crown,  that  Commissions  of  inquiry  were  legal.  They  refer  to  the 
passage  in  Coke's  Reports  as  being  only  in  reference  to  inquiries 
into  offences.     But  inquiries  may  be  made  even  into  offences,  so 
long  as   the  Commission  does  not  usurp  the  functions  of  the 
criminal    Courts,  and  inflict  punishment.     In  1849  the  Dolly's 
Brae  Commission,  "  Hansard,"  vol.  108,  pp.  886-968,  was  issued 
by   the   Lord-lieutenant    of    Ireland,   by    warrant    directing    a 
magistrate  to  hold  an  inquiry  in  County  Down  and  investigate 
all  matters  that  took  place  on  the  occasion  of  a  certain  Orange 
procession,  and  to  cause  steps  to  be  taken  to  bring  to  justice  the 
persons    legally  responsible  for  the  outrages  committed  on  that 
occasion;   Accounts  and  Papers,  Ireland  (1850),  vol.  51,  p.  1. 
In  1867,  a  Commission  was  issued  to  Erie  C.J.,  and  others,  to 
inquire  into  and  report  upon  the  origination  of  trade  unions  and 

(1)  ]1  Har.  S.  Tr.,  29,  at  p.  31.  (2)  4  B.  &  Aid.,  605,  at  p.  614. 
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olher  associations,  their  effect  on  trade  and  industry,  &c.,  any  h.  C.  of  A. 
recent  cases  of  outrage  or  wrong  intimidation  by  such  unions,        ^9^- 
and  to  suggest  any  amendments  in  the  laws  that  may  be  neces-      ^^""^ 
sary;    Reports  ComTnissioners   Trade    Unions  (1867),  vol.  32.  v. 

LSAHT. 

In  April  of  that  year  an  Act  was  passed,  the  effect  of  which  was       " 

to  provide  for  compelling  the  attendance  of  witnesses,  &c. :  30  & 
31  Vict,  c.  8.  In  the  same  year  30  &  31  Vict.,  c.  74,  was  passed, 
giving  the  C!ommis8ion  power  to  sit  in  any  place,  elsewhere  than 
in  Sheffield,  the  place  originally  fixed  as  the  seat  of  inquiry  :  [He 
referred  to  Clark's  Australian  Constitutional  Law,  pp.  246-248.] 
That  was  almost  exactly  parallel  to  the  present  case.  It  is  clear 
therefore  that  it  has  been  a  regular  constitutional  practice  in 
England  for  the  Crown  to  issue  Commissions  of  inquiry  in  matters 
of  importance,  particularly  in  cases  where  it  appears  that  an 
imendment  of  the  law  may  be  necessary  to  meet  difficulties  that 
are  new,  or  have  assumed  an  aggravated  form.  [He  also  referred 
to  a  number  of  cases  in  which  Royal  Commissions  had  been 
issued  in  New  South  Wales  to  inquire  into  matters  both  public 
and  private,  and  even  in  connection  with  criminal  charges  against 
oflScers.]  There  is  therefore  nothing  illegal  in  the  Commission, 
although  a  Commission  lawfully  appointed  may  possibly  do 
anlawful  things.  If  the  Commission  is  valid,  it  may  exercise  all 
the  powers  conferred  by  the  Royal  CoTnmissioners  Evidence  Act, 
1901,  and  every  witness  summoned  is  bound  to  appear,  and 
submit  to  be  sworn,  if  required.  [He  referred  to  an  anony- 
moM  article  in  the  Law  Review  and  Quarterly  Journal  of  British 
and  Foreign  Jurisprudence,  1851,  1852,  vol.  15,  pp.  269,  299, 
dealing  with  the  history  of  Royal  Commissions,  and  giving  many 
instances.]  All  the  cases  referred  to  go  to  show  that  the  appoint- 
ment of  such  Commissions  is  a  recognized  means  of  obtaining 
information  for  the  purposes  of  government. 

Bdokery  followed.  This  was  a  matter  of  public  interest, 
becaose,  by  45  Vict.  No,  12,  trades  unions  are  recognized  as  public 
bodies.  Their  public  nature  is  still  further  accentuated  by  the 
Indvistnal  Arbitration  Act,  1901,  which  gives  them  increased 
powers  and  privileges. 

[O'Connor  J. — What    authority  is  there  for  the  contention 


V. 

Leahy. 


148  HIGH   COURT  [1905. 

H.  C.  OF  A.   that  a  Royal  Commission  can  only  be   issued   to  inquire    into 
matters  of  public  interest  ?] 
Clouoh  There  is  none  but  the  decision  of  the  Supreme  Court  in  this 

case,  and  the  treatise  of  Clark  on  A^tstralian  Constitutional 
Law,  [He  referred  also  to  South  Hetton  Coal  Co.  v.  N'orth 
Eastern  News  Association  {\)\. 

The  legality  or  validity  of  Royal  Commissions  has  been  recog- 
nised by  early  Statutes,  e.g.yhy  42  Edw.  III.,  c.  4.  The  only  cases 
in  which  prohibitions  have  been  granted  against  Commissions 
are  those  in  which  the  Commission  has  taken  upon  itself  the 
functions  of  some  existing  Court ;  e.g.y  Case  of  Isobel  Peel  (2),  in 
which  a  prohibition  was  granted  to  a  Commission  of  inquiry 
which  had  imposed  a  heavy  fine  upon  her  for  an  offence 
cognizable  by  the  established  Courts  of  the  realm. 

In  Scott  V.  Avery  (3),  Lord  Campbell  C.J.,  in  dealing  with  a 
contract  to  refer  matters  to  an  arbitrator,  said  that  such  a  contract 
does  not  oust  the  jurisdiction  of  a  Court,  and  is,  therefore, 
perfectly  legal,  and  in  accordance  with  public  policy.  The 
arbitrator  merely  inquires  into  the  matter,  but  the  result  of  his 
inquiry  cannot  affect  the  rights  of  the  parties  until  it  is  enforced 
through  the  Courts  of  law.  If,  therefore,  a  private  person  can 
appoint  persons  to  hold  an  inquiry,  the  Crown  has  no  less  right 
to  do  so,  if  it  thinks  a  matter  of  sufficient  importance  to  justify 
the  issuing  of  a  Commission. 

Dr.  Cidlen  (with  him,  Broomfield),  for  respondent.  The  right 
of  the  Executive  to  inform  itself  as  to  matters  affecting  the  intro- 
duction of  fresh  legislation  is  not  disputed,  but  the  appointment 
of  this  Commission  was  an  attempt  to  subject  matters  of  private 
litigation  to  public  and  compulsory  inquiry  before  a  tribunal 
other  than  that  which,  by  the  law  of  the  country,  was  entrusted 
with  exclusive  jurisdiction  over  those  matters.  Questions  of  right 
between  individuals  are  withdrawn  from  the  power  of  the 
Executive.  Where  a  method  is  appointed  by  law  for  the  decision 
of  questions  between  one  subject  and  another,  the  Executive  may 
not  hold  an  inquiry  into  those  matters.   There  must  be  some  limit 

(1)  (1894)  1  Q.B.,  133  (2)  Cro.  Car.,  113. 

(3)  5  H.L.C.,  811  ;  25  L. J.,  Ex.  .308. 
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to  the  legal  power  of  the  King  or  of  the  Government  to  direct  a  H-  ^'  ^'  '^• 
pablic  inquiry.     A  private  person   may  make  any   inquiry   he       ^^^\ 
pleases,  and,  so  long  as  he  does  not  defame  any  person,  or  commit     Clouou 
oootempt  of  Court,  he  cannot  be  punished.     For  any  wrong  that      le]['hy. 

be  may  commit  in  doing  so,  there  is  a  remedy  at  law.    There  is  a       

great  difference  between  the  private  act  of  an  individual,  and  the 
pablic  act  of  a  State  official.  The  public  ascertainment  of  dis- 
puted rights  is  reserved  for  the  Courts  of  Justice  and  the  King's 
Judges,  and  when  they  have  been  ascertained,  it  is  illegal  to  re- 
open them  by  public  inquiry,  as  this  Commission  proposed  to  do. 

[Griffith  C.J. — It  may  be  objectionable  to  re-open  such  ques- 
ti(»]8  critically,  but,  if  no  more  is  done,  where  is  the  illegality?] 

It  is  a  breach  of  the  law,  to  hold  a  public  inquiry  into  them, 
even  though  there  is  no  power  to  follow  up  the  inquiry  by 
reversal  of  the  Court's  decision.  Otherwise  the  Crown  might 
anticipate  every  civil  or  criminal  proceeding  by  compelling  the 
parties  to  disclose  their  case  to  a  Commission  of  inquiry. 

[Griffith  C.J. — Apart  from  the  Statute,  nobody  is  compelled 
to  attend  or  give  evidence.  The  question  is,  first,  how  far, 
i^art  from  Statute,  Royal  Commissions  are  legal  or  illegal,  and 
next,  what  is  the  effect  of  the  Statute  upon  them.] 

Investigation  into  the  matters  referred  to  must  not  be  made 

oflBcially  except   by   the   constituted  Courts.     What  might  be 

bannless  in  a  private  person  may  become  unconstitutional  in  the 

King  or  a  high  official.     In  almost  all  the  cases  cited  for  the 

appellant  it  was  conceded  that  there  was  some  limit  to  the  right 

to  appoint  Commissions   of    inquiry.      That    appears    in    the 

opmion   given    by    the    Crown    Law    officers    in    favour    of 

the  validity  of  the  Oxford  University  Commission.      Offences 

may  not  be  inquired   into   by  Commission.      No  man  should 

be  publicly  exposed  to  a  charge  without  warrant  of  law.     It 

is  idle  to  say  that  he  should  wait  until  some  harm  is  done  to 

Urn,  and  then  prosecute  the  persons  responsible.     He  is  entitled 

ti  check  the  evil  at  its  source,  by  having  the  validity  of  the 

Commisiion  inquired  into  by  a  writ  of  scire  facias,  or  by  applying 

to  the  Courts  for  a  prohibition.     The  fact  that  such  Commissions 

have  been  appointed  in  the  past  is  no  argument  in  favour  of 

their  legality.     The  power  of  inquiry  is  dangerous  to  the  subject, 
voun.  11 
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H.  C.  OF  A.  and  should  have  some  firmer  warrant  than  mere  precedent     An 

illegal   Commission   may   pass  unchallenged  because  no  person 

Clouoh      directly  suffered  at  its  hands.     No  question  can  arise  until  it 

Leahy       attempts  to  exercise  its  powers,  but  when  it  does  so.  the  question 

is  whether  in  its  inception  it  was  illegal.     In  considering  that 

question  the  consequences  of  the  exercise  of  such  powers  are 
material.  If  they  are  injurious,  it  will  be  presumed  that  the 
Commission  is  illegal,  unless  the  contrary  is  shown.  If  the 
Commission  is  illegally  issued,  because  its  purpose  is  unlawful,  no 
person  need  obey  its  authority.  This  Commission  was  to  inquire 
into  the  question  whether  the  Union  to  which  the  respondent 
belonged  was  an  evasion  of  the  Industrial  Arbitration  Act, 
That  involved  the  question  whether  the  respondent  was  guilty  of 
a  conspiracy,  which  was  a  matter  within  the  jurisdiction  of  the 
Courts  of  Justice. 

[O'Connor  J. — But  the  matter  had  been  before  the  Court. 
Was  not  the  object  of  the  Commission's  inquiry  to  ascertain 
whether  there  was  a  necessity  for  further  legislation  on  the 
subject  ?] 

It  cannot  be  the  law  that  a  Commission  may  inquire  into  the 
merits  of  a  case  already  decided  in  a  Court.  That  would  be  a 
harrassin^  of  the  individual,  an  invasion  of  his  rights.  The  Crown 
has  no  right  to  put  people  to  answer  except  through  the  machinery 
of  the  criminal  law.  In  the  case  of  the  Sheffield  Commisaic/n  (1867), 
which  was  to  inquire  into  specific  charges  of  outrage,  Parliament 
thought  it  necessary  to  pass  special  enactments,  in  order  to  give 
the  Commission  power  and  protection  in  its  exercise.  The  Com- 
mission was  not  acted  upon  until  the  passing  of  the  Act. 

[Barton  J. — Was  not  the  Act  passed  in  order  to  give  effective 
powers  to  a  Commission  already  lawfully  appointed  ?  Without 
protection  to  witnesses  no  useful  inquiry  could  be  held.  I  am 
disposed  to  think  with  Mr.  Justice  Clark,  the  learned  author  of 
Australian  Constitutional  Law,  that  that  case  removes  all  doubt 
as  to  the  power  of  the  Crown  to  appoint  such  Commissions.] 

The  author  admits  that  the  power  is  not  absolute.  The  prin- 
ciple upon  which  the  legality  of  an  official  act  should  be  tested  is 
stated  in  Entick  v.  Carrington  (1).     That  was  a  case  of  seizure 

(1)  19  How.  St.  Tri.,  1030  ;  2  WiU.,  275  ;  Broom's  Constitutional  Law,  691. 
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of  papers  ander  warrant,  and  it  was  held  that  such  an  interfer-   H.  C.  of  a. 
ence  with  private  rights  was  prirnd  facie  unlawful,  unless  clear 
authority  for  its  exercise  was  to  be  found  in  the  law,  and  that  the      Clough 
fact  that  similar  warrants  had  been  issued  before  was  of  no  weight.       lkahy. 

The  same  principle  should  be  applied  to  Commissions  to  inquire       

into  matters  of  private  litigation.  To  take  them  away  from  the 
Courts  is  contrary  to  the  principles  of  Magna  Gharta  and  "  sub- 
versive of  the  freedom  "  of  the  subject. 

[Griffith  C.J. — This  Commission  did  not  take  them  away 
from  the  Courts.  It  did  not  try  them,  as  a  Court  would.  It 
merely  inquired.] 

A  body  may  be  a  Court  although  it  has  not  power  to  determine 
the  rights  of  parties  :  3  Blaclcstone's  Covfvmentariea  (1852  ed.),  p. 
24.  It  cannot  really  affect  the  rights  of  individuals  ;  but  it  can  act 
as  if  it  had  the  power, until  restrained.  The  Commission  condemned 
by  Coke  in  Rep.  12  was  very  similar  to  the  present,  and  his  state- 
ment is  entitled  to  great  weight.   The  limitation  upon  the  Crown's 
right  to  inquire  may  be  stated  thus,  that  a  public  inquiry,  by 
executive  authority  only,  into  questions  of  the  guilt  or  innocence 
of  individuals  or  their  civil  rights,  or  into  the  merits  of  a  dispute 
between  two  individuals,  otherwise  than  with  their  consent,  is 
contrary  to  law,  not  in  the  sense  that  it  is  punishable  as  an 
offence,  but  that  a  direction  to  do  -it  cannot  be  acted  upon.     By 
"  pabiic  "  is  meant  by  public  authority  and  in  a  public  manner, 
as  distinct  from  obtaining  information  bj'^  private  inquiry.     The 
doing  of  a  thing  by  the  Sovereign  may  be  unlawful  as  terrifying 
and  oppressive,  although  the  same  thing  done  by  a  private  indi- 
vidual is  harmless  and  lawful,  e.g.,  the  soliciting  of  "  benevolences." 
[Griffith  C.J. — Can   the  mere  discovery  of  a  crime  by  the 
Commission   be  a  legal  wrong  to  anybody,  particularly  to  the 
criminal  ?  The  mere  fact  that  the  inquiry  may  lead  to  defamation 
is  not  sufficient  to  make  it  an  injurious  Commission.      It  is  only 
mklawful  or  unjustified  defamation  that  is  contrary  to  the  law.] 

The  inquiry  into  guilt  or  innocence  is  a  judicial  function: 
E^ame's  Government  of  England,  1st  ed.  (1867),  p.  74  ;  Dawkins 
V.  Lord  Rokehy  (1).  The  case  of  an  arbitration  is  very  different. 
That  is  founded  on  the  consent  of  parties,  and  the  legislature  in  the 

(I)  L.R.  8  Q,B„  255. 
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H.  U.  OF  A.  Arbitration  Act  merely   made   regulations  to   control  the  pro- 
ceedings, and  make  them  effective.     The  case  of  the  Princess 
Clouoh      Carolina  referred  to  in  the  Law  Review ,  was  an  inquiry  by  a 
Leahy       committee  of  the  Privy  Council,  into  questions  involving  treason 

and  the  succession,  and  throws  no  light  on  the  present  question. 

Stephen's  Commentaries  on  the  Laws  of  England,  7th  ed.,  vol.  II., 
p.  400. 

The  Royal  Commissiovers  Evidence  Act,  does  not  affect  the 
question  whether  there  are  any  limits  to  the  power  of  the 
Crown  to  issue  Commissions  of  inquiry.  It  leaves  the  law  as  it 
found  it  in  that  respect,  but  it  affords  a  new  way  of  testing  the 
validity  of  a  Commission;  any  person  concerned  may  object  to  the 
exercise  by  any  particular  Commission  of  the  powers  conferred 
by  the  Act.  The  word  "lawfully"  must  be  understood  before 
"appointed"  in  sec.  3.  The  Act  does  not  validate  the  appoint- 
ment of  a  Commission  which  would  have  been  invalid  otherwise. 
A  summons  issued  by  a  Commission  unlawfully  constituted 
would  have  no  binding  force  upon  the  person  summoned.  More- 
over, a  "reasonable  excuse"  will  exempt  an  individual  from 
penalty :  sec.  8.  If  the  examination  of  a  witness  would  be  likely 
to  cause  him  serious  inconvenience  or  prejudice,  he  w^ould  have 
a  reasonable  excuse  for  refusing  to  obey  even  a  valid  and  binding 
summons.  The  reasons  set  out  in  the  objections  as  amounting 
to  a  reasonable  excuse  are  ample  for  that  purpose.  The  Arbitra- 
tion Court  had  power  under  the  Arbitration  Act  to  deal  with  the 
matter  in  dispute  between  the  unions,  but  the  Commission  was 
endeavouring  to  compel  the  respondent  to  produce  documents 
which  the  Arbitration  Court  had  no  power  to  order  him  to  pro- 
duce. The  respondent  was,  therefore,  justified  in  refusing  to 
place  himself  under  the  control  of  the  Commission  by  being  sworn. 
[Griffith  C.J.  referred  to  London  County  Council  v.  Attorney- 
ijreneral  (1). 

Delohery  in  reply,  referred  to  Dolly's  Brae  Commission, 
Accounts  and  Papers,  1850,  vol.  51,  p.  8;  and  Chilly's  Prerogatives 
of  the  Crown,  p.  4. 

Cur.  adv.  vult 

(1)  (1902)  A.C.,  165. 


V. 

Leahy. 
December  6th. 
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Griffith  C.J.  This  is  an  appeal  from  a  judgment  of  the  Full  H.  c.  op  a. 
Court  of  New  South  Wales  making  absolute  a  rule  nisi  for  a 
prohibition  against  a  conviction  by  which  the  respondent  was  clou«h 
convicted  of  refusing,  without  reasonable  excuse,  to  be  sworn  by 
a  Royal  Commission.  It  has  been  the  practice  in  New  South 
Wales,  and,  I  believe,  in  most,  if  not  in  all,  parts  of  the  British 
Dominions,  for  many  years,  for  the  Crown,  from  time  to  time,  to 
appoint  Commissioners  to  make  inquiry  concerning  matters  as  to 
which  the  Executive  Government  thinks  it  desirable  that  informa- 
tion should  be  collected,  to  be  made  use  of  in  the  administration 
of  the  affairs  of  the  country,  or  for  the  guidance  of  Parliament. 
Many  years  ago  the  legislature  of  New  South  Wales,  recognizing 
the  practice,  and  recognizing  also  that  the  Commissioners  so 
appointed  had  no  coercive  power  either  to  require  the  attendance 
of  witnesses,  or  to  require  them  to  be  sworn  or  to  answer  questions, 
passed  a  Statute  which  has  from  time  to  time  been  amended,  and 
is  now  found  in  the  Act  No.  23  of  1901,  called  The  Royal  Com- 
missioners Evidence  Act.  In  substance  that  Act  provides  that, 
wherever  by  letters  patent  under  the  Great  Seal  the  Govemor- 
in-Council  appoints  a  person  or  persons  as  a  Commission  to  make 
any  inquiry,  the  chairman  or  sole  Commissioner  may  summon  any 
person  whose  evidence  is,  in  his  judgment,  material  to  the  subject- 
matter  of  the  inquiry.  And  it  is  provided  by  the  eighth  section 
that  any  person  served  with  a  summons  who,  without  reasonable 
excuse,  fails  to  attend  before  the  Commission,  or  refuses  to  be 
sworn,  or  to  answer  any  questions  put  to  him  by  any  Commissioner 
bearing  on  the  subject-matter  of  the  inquiry,  shall  be  liable  to  a 
fine  not  exceeding  £20. 

On  2nd  February  last  the  Governor  of  New  South  Wales,  with 
the  advice  of  the  Executive  Council,  issued  letters  patent  appoint- 
ing Commissioners,  of  whom  the  chairman  was  a  District  Court 
JtMJge,  one  of  the  Commissioners  being  the  Minister  for  Lands,  and 
the  other  six  being  members  of  the  Legislative  Assembly,  and 
aathorizing  them  to  make  a  diligent  and  full  inquiry  into  the 
following  matters :  [His  Honor  then  read  from  the  Commission 
as  set  out  above  and  proceeded]  : 

The  Commission  met,  and  the  respondent  was  summoned  to 
attend  before  it.     He  attended,  but  refused  to  be  sworn.     He  was 
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H.  C.  OF  A.  thereupon  prosecuted  before  the  magistrate,  and  at  the  hearing 
he  made  various  objections  to  being  sworn.  The  first  objection, 
that  the  Governor  had  no  power  under  the  letters  patent  constitut- 
ing the  office  of  Governor  of  New  South  Wales,  or  under  his 
Commission  or  Instruction,  to  issue  the  letters  patent  in  question, 
has  not  been  the  subject  of  argument  before  us.  The  Full  Court 
thought  it  was  not  arguable.     It  is  clearly  untenable. 

The  other  objections  were  as  follows  : — [His  Honor  read  the 
grounds  of  objection  as  set  out  above.] 

The  magistrate  over-ruled  the  objections  and  convicted  the 
respondent,  and  fined  him.  The  respondent  then  applied  for  a  pro- 
hibition and,  after  argument,  an  order  was  made  absolute  for  a 
prohibition.  The  case  is  reported  at  considerable  length.  Sub- 
stantially the  reason  for  the  Court's  decision  is  given  in  the 
concluding  part  of  the  judgment  of  the  learned  Chief  Justice. 
He  is  reported  to  have  said  (1) : — "Taking  the  view  I  do  that  the 
Royal  Commission  in  this  case  was  to  inquire  into  a  dispute 
between  two  rival  unions  already  three  times  adjudicated  upon 
and  in  which  the  Arbitration  Court  had  full  power  to  do  complete 
justice  between  the  parties,  I  am  of  opinion  that  no  public  in- 
terests were  involved,  and  that  the  Royal  Commission  was  both 
illegal  and  unconstitutional  as  an  unjustifiable  attempt  to  invade 
private  interests,  and  a  usurpation  of  the  jurisdiction  of  a  Court 
lawfully  constituted  to  deal  with  the  same  matter." 

Mr.  Justice  Owen,  after  referring  to  some  ancient  Commissions, 
to  which  I  will  also  refer  directly,  concluded  his  judgment  thus  (2): 
"It  is  clear,  therefore,  that  a  Royal  Commission  taking  an  inquiry 
of  this  nature  away  from  the  duly  constituted  Court  deprives 
the  party  summoned  of  a  very  important  safeguard  to  which  he 
would  be  entitled  in  the  Court.  And,  further,  it  would  compel  one 
of  the  parties  to  a  dispute  to  disclose  his  case  to  the  other  side 
before  action  brought,  and  so  provide  the  other  side  with  a 
weapon  of  attack.  I  am,  therefore,  of  opinion  that  the  inquiry 
directed  by  this  Royal  Commission  does  in  effect  supersede  the 
Industrial  Arbitration  Court,  and  relates  to  a  matter  which  has 
already  been  inquired  into  in  that  Court  and  determined,  and 
which  may  again  come  before  it,  and  is,  therefore,  illegal." 

(1)  (1904)  4  S.R.  (N.S.W.),  401,  at  p.  417. 

(2)  (1904)  4  S.R.  (N.S.  W.),  401,  at  pp.  421-2. 
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Mr.  Justice  Pring  put  the  matter  also  on  the  ground  of  inter- 
ference with  the  course  of  justice.  After  referring  to  the  authority 
in  Coke,  he  said  (1)  : — "  From  that  time  to  the  present,  as  far  as 
I  am  aware,  no  lawyer  has  ever  ventured  to  contend  that  the 
prerogative  of  the  King  can  be  stretched  so  as  to  give  him  the 
right  to  interfere  with  the  proceedings  of  Courts  of  Justice. 
Such  an  interference,  whether  it  be  by  asserting  a  right  to  give 
judgments  in  disputes  which  are  pending  or  to  constitute  an 
irregular  Court  of  Appeal  to  revise  the  decision  of  a  regular  and 
constitutional  Court,  is,  in  my  opinion,  illegal." 

He  then  inquired  whether  the  appointment  of  this  Commission 
was  such  an  interference  with  the  Courts  of  Justice  as  to  be 
illegal,  and  dealt  with  the  facts  connected  with  the  appointment 
of  the  Commission,  i.e.^  the  historical  circumstances  which  induced 
the  Executive  Government  to  issue  the  letters  patent. 

Before  us  the  same  arguments  were  used,  and  some  others. 
The  main  contention  was  that  the  Commission  is  ''  unlawful  and 
illegal."  A  good  deal  of  difficulty  was  found  by  the  learned 
counsel  who  argued  very  ably  for  the  respondent  in  saying 
exactly  what  he  meant  by  "  unlawful "  and  "  illegal."  It  is 
obvioas  that  there  is  a  great  deal  of  difference  between  a  thing 
which  is  prohibited  by  law  and  a  thing  as  to  which  there  is  not 
in  existence  any  positive  law  authorizing  it.  Now,  I  apprehend 
that  in  a  matter  of  this  sort,  when  we  are  called  upon 
to  inquire  into  the  powers  of  the  Crown  to  issue  Com- 
missions, it  is  just  as  well  to  begin  with  first  principles,  and 
I  propose  to  deal  first  of  all  with,  not  the  "legality," 
whatever  that  means,  but  the  lawfulness  of  such  a  Commission 
of  inquiry,  apart  altogether  from  any  statute ;  that  is  to  say,  to 
inquire  whether  there  is  any  statute  law  or  rule  of  common  law 
that  makes  it  unlawful  for  the  Crown  to  issue  Commissions  of 
inquirj'.  It  is  no  part  of  the  function  of  a  Court  of  Justice  to  inquire 
into  the  propriety  of  the  acts  of  the  Executive  Government.  It  is 
dear  that  the  Executive  Government  cannot  by  its  Commission 
make  lawful  the  doing  of  an  unlawful  act.  If  an  act  is  unlawful 
—forbidden  by  law — a  person  who  does  it  can  claim  no  protection 
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(1)  (1904)  4  S.R.  (N.S.W.),  401,  at  p.  425. 
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H.  C.  OF  A.  by  saying  that  he  acted  under  the  authority  of  the  Crown.  Nor 
can  the  Crown  enforce  the  answering  of  a  question  by  an 
individual,  unless  some  law  confers  the  authority  to  do  so.  Nor 
can  the  Crown  justify  the  publication  of  defamatory  matter 
merely  by  its  authority.  If,  in  the  course  of  an  inquiry  made  by 
the  Crown,  defamatx)ry  matter  is  published,  it  is  actionable,  and 
may  be  perhaps  punishable  criminally,  unless  it  is  protected  by 
the  general  law.  If  the  circumstances  of  the  publication  are  such 
as  to  render  it  lawful,  under  what  is  commonly  called  here  th^ 
rule  of  privilege,  then  the  Crown  has  not  authorized  the  doing  of 
an  unlawful  act,  but  the  doing  of  a  lawful  act.  If  defamatory- 
words  are  spoken  under  circumstances  which  do  not  come  within 
the  protection  of  justification  or  privilege,  the  person  speaking 
them  has  no  protection  whatever,  and  is  liable  to  the  ordinary 
consequences  of  an  unlawful  act.  This  doctrine  applies  to  all 
matters  alike,  whether  the  matter  is  one  of  public  or  private 
interest.  The  rules  for  determining  whether  particular  defama- 
tory matter  so  published  would  be  privileged  may  vary  according 
to  the  circumstances,  but,  if  the  publication  is  lawful,  it  is  not 
from  the  mere  fact  of  the  issue  of  the  Commission,  but  because 
the  circumstances  under  which  the  publication  was  made  are 
such  that  the  law  holds  the  publication  lawful.  Nor  can  the 
Crown  interfere  with  the  administration  of  the  course  of  justice. 
It  is  not  to  be  supposed  that  the  Crown  would  do  such  a  thing  ; 
but,  if  persons  acting  under  a  Commission  from  the  Crown  were 
to  do  acts  which,  if  done  by  private  persons,  would  amount  to  an 
unlawful  interference  with  the  course  of  justice,  the  act  would  be 
unlawful,  and  would  be  punishable.  So  that  in  this  respect  the 
powers  of  the  Crown  are  practically  no  greater  than  the  powers 
of  a  private  individual.  It  is  quite  unnecessary,  indeed,  to  call  in 
aid  what  are  called  the  "  prerogative  "  powers  of  the  Crown.  That 
term  is  generally  used  as  an  epithet  to  describe  some  special 
powers,  greater  than  those  possessed  by  individuals,  which  the 
Crown  can  exercise  by  virtue  of  the  Royal  authority.  There  are 
some  such  powers  exercised  under  the  law,  but  the  power  of 
inquiry  is  not  a  prerogative  right.  The  power  of  inquiry,  of 
asking  questions,  is  a  power  which  every  individual  citizen 
possesses,  and,  provided  that  in  asking  these  questions  he  does  not 
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violate  any  law,  what  Court  can  prohibit  him  from  asking  A-  C-  o'  -^• 
them  ?  He  cannot  compel  an  answer ;  and,  if  he  asks  a  question 
and  gets  an  answer  which  is  defamatory  of  anybody  else,  and  the 
circamstances  are  such  that  the  occasion  is  not  privileged,  the 
person  who  utters  the  words  is  liable  to  the  consequences  of  an 
unlawful  publication  of  defamatory  matter. 

We  start,  then,  with  the  principle  that  every  man  is  free  to  do 
any  act  that  does  not  unlawfully  interfere  with  the  liberty  or 
reputation  of  his  neighbour  or  interfere  with  the  course  of  justice. 
That  is  the  general  principle.  The  liberty  of  another  can  only 
be  interfered  with  according  to  law,  but,  subject  to  that  limitation, 
every  person  is  free  to  make  any  inquiry  he  chooses ;  and  that 
which  is  lawful  to  an  individual  can  surely  not  be  denied  to  the 
Crown,  when  the  advisers  of  the  Crown  think  it  desirable  in  the 
public  interest  to  get  information  on  any  topic.  And  it  seems 
impossible,  from  this  point  of  view,  to  draw  a  line  beyond  which 
an  inquiry  will  be  necessarily  unlawful. 

It  is  not  unlawful  for  me  to  make  the  most  impertinent  inquiry 
into  my  neighbour's  affairs.  It  is  very  undesirable,  but  it  is  not 
unlawful.  It  cannot  be  suggested  that  the  Crown  would  do  such  a 
thing,  but,  if  it  did,  it  would  be  no  more  unlawful  for  the  Crown  to 
make  such  an  inquiry  than  for  an  individual.  If  I  make  imperti- 
nent inquiries  as  to  ray  neighbour's  privateafFairs,I  may  bring  down 
upon  myself  the  censure  of  right-thinking  people.  If  the  Crown 
makes  an  inquiry  into  the  affairs  of  private  persons,  the  advisers  of 
the  Crown  may  incur  the  censure  of  public  opinion.  They  may  also 
ineor  the  censure  of  Parliament.  Any  and  every  person  is  equally 
free  to  form  an  opinion  as  to  the  propriety  of  the  inquiry,  but  it 
would  be  a  strange  thing  if  Courts  of  Justice  were  to  assert  the 
right  to  inquire  into  the  propriety  of  executive  action — whether 
it  was  a  thing  which,  according  to  rules  of  action  commonly 
received  in  the  civilization  in  which  we  live,  ought  to  be  done. 
That  is  a  question  which  a  Court  of  Justice  has  no  right  to  inquire 
into.  It  is  for  a  Court  of  Justice  to  inquire  whether  the  law  has 
been  transgressed. 

Now,  applying  these  principles,  what  is  there  unlawful  in 
the  issuing  of  this  Commission  of  inquiry  ?  So  far  as  Dr.  Cullen  is 
able  to  suggest,  there  is  nothing  unlawful  in  the  mere  inquiry 
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itself.  He,  however,  says  that  a  difference  arises  if  the  inquiry  is 
made  publicly.  I  will  refer  directly  to  his  argument  on  that 
point,  and  in  the  meantime  it  will  be  convenient  to  say  something 
on  the  supposed  authorities  on  the  subject.  The  only  thing  that 
can  be  called  an  authority  is  the  passage  quoted  from  12  Coke, 
31,  in  which  the  Judges  are  stated  to  have  resolved — under  what 
circumstances  we  do  not  know,  when  we  do  not  know,  and  for 
what  purposes  we  do  not  know,  that  certain  Commissions  issued 
in  the  time  of  James  I.  were  unlawful.  These  Commissions  were 
in  form  Commissions  to  inquire  into  various  acts  wliich  were, 
or  were  supposed  to  be,  misdemeanours.  The  form  was  sub- 
stantially the  same  as  Commissions  of  oyer  and  terminer.  Juries 
of  twelve  were  to  be  sworn  and  to  make  presentments,  and  the 
Sheriff  was  directed  to  summon  them  under  the  ordinary  pro- 
cess of  law.  They  were  in  fact  an  attempt  to  institute  new 
Courts  with  coercive  jurisdiction,  which  were  to  hold  proceedings 
in  the  nature  of  an  inquisition,  and  the  findings  of  the  jurors 
were  to  be  recorded  in  the  Court  of  Chancery.  What  was  to  be 
done  with  them  afterwards  does  not  appear.  The  learned  Judges 
held  that  such  an  attempt  as  that  was  unlawful,  and  it  is  only 
strange  that  anyone  should  have  thought  it  competent  for 
the  Crown  in  that  day,  in  the  exercise  of  its  prerogative  power, 
to  establish  a  new  Court  of  that  kind  and  confer  upon  it  coercive 
jurisdiction.  This  authority  has  clearly  no  bearing  on  the 
general  question  whether  a  Commission  to  inquire  and  collect 
such  information  as  witnesses  voluntarily  give  it  is  lawful. 

Then  we  were  referred  to  the  case  of  the  Commission  to  inquire 
into  the  affairs  of  the  Oxford  University,  as  to  which  there  was 
quoted  to  us  the  opinion  of  four  extremely  learned  lawyers  to 
the  effect  that  that  Commission  was  unconstitutional  and  illegal. 
But,  on  inquiring  what  were  the  questions  submitted  to  these 
learned  lawyers,  we  find  they  were  whether  the  Commission  was 
"constitutional  and  legal,  and  such  as  the  University,  or  the 
members  of  it  are  bound  or  ought  to  obey."  Whether  it  was 
constitutional  and  legal  seems  to  be  an  abstract  question,  the 
meaning  of  which  might  be  interpreted  differently  by  different 
persons.  What  the  persons  who  took  advice  wanted  to  know 
was  whether  they  were  bound  to  obey  the  Commission  or  not,  that 
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is  to  say,  whether  the  Commissioners  had  jurisdiction  to  compel  H.  C.  of  a. 
them  to  give   the  information  they  desired,  or,  assuming  that  ^ 

was  Dot  so,  whether  as  a  matter  of  propriety,  they  ought  as  loyal 
subjects  to  attend  and  give  the  information.  The  four  learned 
lawyers  answered  the  question  in  the  negative;  the  three  Crown 
Law  Officers  of  the  day  were  of  a  contrary  opinion.  That  instance 
affords  no  authority  for  the  contention  that  the  Commission  itself 
was  unlawful,  in  the  sense  of  being  contrary  to  law. 

We  were  also  referred  to  the  Dolly's  Brae  Commissimi  in 
Ireland,  which  was  a  Commission  to  inquire  into  crimes  suspected 
to  have  been  committed  there  on  the  occasion  of  an  Orange  pro- 
cession, and  to  the  Sheffield  Commission  on  what  were  called  the 
rattening  cases,  in  connection  with  which  a  special  Act  of  Parlia- 
ment was  passed  compelling  the  attendance  of  witnesses,  and 
protecting  those  who  made  full  disclosures  from  civil  and 
crimiDal  consequences. 

None  of  these  authorities  tend  to  suggest  or  throw  any  doubt 
cm  the  doctrine  which  I  just  now  laid  down,  that  an  inquiry  of 
itself  is  lawful  and  not  forbidden  by  law.  But,  having  got  so 
far,  Dr.  CuUen  says : — Yes,  but  what  may  be  proper  as  to  a  private 
inquiry  may  be  improper  and  become  unlawful  if  the  inquiry  is 
niade^ublicly.  We  pressed  him  to  formulate  a  line  of  demarcation 
at  which  such  an  inquiry  becomes  unlawful,  not  in  the  sense  of 
beiug  improper,  but  contrary  to  law,  and  the  highest  ground  on 
which  he  put  it,  and  I  think  the  highest  ground  on  which 
he  could  put  it,  was  this :  "  A  public  inquiry  into  a  question  of 
guilt  or  innocence,  or  as  to  the  civil  rights  of  individuals,  or  as  to 
the  merits  of  a  dispute  between  individuals,  except  with  their 
consent,  ia  contrary  to  law."  During  the  argument,  we  asked 
him  in  vain  for  any  authority  to  this  effect.  Why  is  an  inquiry 
into  the  question  of  the  guilt  or  innocence  of  an  individual,  a 
mere  voluntary  inquiry,  contrary  to  law  ?  The  mere  fact  of 
inquiry  is  not  unlawful.  In  every  criminal  prosecution  a  pre- 
liminary official  inquiry  takes  place,  although  it  is  not  public,  and 
in  the  case  of  actions  between  individuals  the  plaintiff  must 
inquire  privately  before  he  brings  his  action.  Why  does  an 
inquiry  into  the  question  of  guilt  or  innocence  become  unlawful 
by  being  made  publicly  ?     It  must  be  borne  in  mind  that  the  Com- 
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mission,  apart  from  Statute  law,  does  not  give  the  Commissioners 
any  coercive  power.  The  inquiry  simply  amounts  to  the  asking 
of  questions  of  persons  willing  to  give  information.  The  only 
reason  that  was  suggested  why  it  should  then  become  unlawful 
was  that,  if  it  is  issued  under  the  authority  of  the  Crown,  it  might 
operate  in  teivorem.  If  this  is  a  Commission  that  might  operat-e 
in  terrorem,  and  if  it  is  therefore  unlawful,  it  must  be  because 
the  holding  of  a  public  inquiry,  which  might  so  operate,  is  con- 
trary to  law  ;  that  is  to  say,  that  if  the  Crown  does  some  act 
which  is  likely  to  terrify  timid  people,  the  officers  through  whona 
it  acts  are  violating  the  law,  in  which  view  they  would,  I  suppose, 
be  liable  to  a  prosecution  for  a  misdemeanour  ;  just  as  going  armed 
in  public  to  the  terror  of  peaceful  subjects  is  a  misdemeanour 
under  the  Statute  of  2  Edw.  III.,  which  is,  I  believe,  still  in  force 
in  New  South  Wales.  So,  it  is  said,  persons  who  go  abroad 
publicly  collecting  information  on  matters  thought  by  the  Execu- 
tive Government  to  be  of  public  interest,  for  which  special  duty 
they  have  been  appointed,  are  also  guilty  of  acts  done  to  the 
terror  of  peaceful  subjects. 

We  look  in  vain,  however,  for  anj^  authority  for  such  a  proposi- 
tion. The  only  case  quoted  in  support  of  it— Entick  v.  Carving- 
ton  (1) — is  a  case  to  a  very  different  effect,  that  acts  in  inv^asion  of 
the  liberty  of  the  subject,  or  in  interference  with  his  property, 
are  unlawful,  unless  they  are  justified  by  some  statute  or  known 
principle  of  law.  All  that  was  decided,  or  rather,  declared  by 
that  case  is  that  an  act  which  is  an  interference  with  liberty  or 
property  is  unlawful  unless  a  positive  law  can  be  found  to  autho- 
rize it. 

As  to  the  objection  to  a  public  inquiry  that  it  might  lead  to 
public  defamation,  it  has  been  already  pointed  out  that,  if  any 
defamation  occurs  in  the  course  of  an  inquirj^  the  defamation  is 
either  lawful  or  unlawful.  If  the  publication  is  unlawful,  it  can- 
not be  authorized  by  the  Commission.  If  it  is  lawful,  it  is  not  so 
by  virtue  of  the  Commission,  but  by  virtue  of  the  general  law, 
except  so  far  as  the  Commission  may,  under  that  law,  or  under 
Statute,  constitute  a  case  of  privilege.     What  objection  can  be 
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offered  then,  to  the  present  Commission  ?     There  is  one  objection   ^'  C.  of  a 

•  1904 

which  probably  would  be  a  good  one  if  it  could  be  sustained. 
Any  interference  with  the  course  of  the  administration  of  justice 
is  a  contempt  of  Court,  and  is  unlawful.  If,  therefore,  any 
person,  purporting  to  act  under  the  authority  of  a  Royal  Com- 
mission, were  to  do  an  act  amounting  to  an  interference  with 
the  course  of  justice,  he  could  not  claim  any  protection  on  the 
plea  that  he  was  acting  for  the  Crown. 

That  being,  as  we  conceive,  the  law,  what  is  the  objection  to 
the  present  Commission.  The  letters  patent  on  their  face  show 
that  the  Executive  Government  desired  information  on  certain 
specified  matters,  but  the  main  object  of  all  the  inquiries  is  to 
ascertain  whether  any  alteration  of  the  law,  and,  if  so,  what,  is 
necessary  in  respect  of  the  premises.  It  is  suggested  that  this  is 
an  interference  with  the  administration  of  justice.  In  what 
way?  The  Arbitration  Court  is  a  Court  lately  established  in 
New  South  Wales,  and  is  to  a  certain  extent  an  experiment  in 
legislation.  It  is  not  likely  that  all  the  details  have  at  the  lirst 
attempt  been  worked  out  to  complete  satisfaction,  and  it  is  very 
probable  that  the  machinery  of  the  Arbitration  Act  may  not 
work  exactly  in  the  way  intended.  These  are  difficulties  which 
arise  in  respect  of  every  new  institution.  How  the  Act  does 
work,  and  what  are  its  legal  effects,  can  only  be  authoritatively 
determined  by  judicial  decision  in  a  suit  between  two  parties ; 
tat  surely,  if,  in  the  course  of  a  suit  between  two  parties,  the  law 
is  declared  tx)  be  such  as  in  the  opinion  of  the  legislature  is 
QDsatisfactory,  the  Government  are  not  debarred  from  inquiring 
into  any  suggested  defects  merely  because  they  were  first  ascer- 
tained in  the  course  of  legal  proceedings.  As  already  said, 
defects  in  the  law  can  only  be  authoritatively  ascertained  by  a 
dedsion  in  a  matter  between  parties.  It  would  be,  indeed,  a 
strange  limitation  to  say  that  it  is  unlawful  to  hold  a  public 

m 

inqwrj'  into  supposed  defects  of  the  law  because  they  have  first 
been  discovered  in  the  course  of  private  litigation.  They  cannot 
be  discovered  authoritatively  in  any  other  way.  I  do  not  think 
It  IS  any  part  of  our  duty  to  suggest  a  case  in  which  the  Govern- 
iQ^t  might  issue  a  Commission  having  for  its  obvious  purpose 
interference  with  the   course   of  justice.     It   is   inconceivable ; 
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but,  if  it  did  occur,  it  would  be  sufficient  to  say  that  the  Crown 
had  been  wrongly  advised,  and  had  no  power  to  do  it. 

In  the  present  case  it  is  true  that  there  has  been  litigation 
between  the  Unions  mentioned,  and  it  is  said  that,  in  the  course 
of  it,  certain  defects  were  suggested  to  have  been  found  in 
the  Act.  It  is  for  the  leofislature  to  amend  the  Act  if  it  thinks 
tit.  If,  in  view  of  the  investigations  of  the  Commission,  they 
come  to  a  different  conclusion  from  that  of  the  Court  of  Arbitra- 
tion, what  harm  is  done  ?  The  Commission  does  not  aflfect  any 
rights  declared  by  the  Court  to  exist  as  between  the  parties,  and 
the  judgment  of  the  Court  given  in  favour  of  one  party  still  stands 
in  his  favour.  It  may  be  that  the  legislature,  if  it  thinks  tit, 
will  say,  that  in  future  the  law  shall  be  different.  The  Court  may 
have  been  right  or  wrong  in  its  decision.  Every  Court  is  liable 
to  err.  If  the  Commission  reports,  after  inquiry,  that  the  law  is 
so  and  so,  the  legislature  may  leave  it  as  so  declared,  or  may 
alter  it;  but  how  is  it  any  interference  with  the  rights  of  any 
person  to  make  an  inquiry  to  ascertain  whether  the  Court  came 
to  a  right  conclusion  on  the  facts  or  the  law  ?  It  in  no  way  im- 
peaches the  proceedings  of  the  Court,  and  in  no  sense  can  it  be 
called  an  interference  with  the  course  of  justice. 

There  being,  then,  nothing  unlawful  in  the  inquiry,  we  find  that 
the  Statute  provides  that  the  Chairman  may  issue  a  summons 
directing  the  attendance  of  any  person  as  a  witness,  and,  if  he 
fails  to  attend,  or  refuses  to  be  sworn,  without  reasonable  excuse, 
he  is  liable  to  a  penalty.  It  is  not  necessary  to  consider  whether 
the  Statute  enlarges  the  power  of  the  Governor  to  issue  such 
Commissions.  If  the  view  I  have  expressed  is  a  correct  one, 
there  is  no  need  to  enlarge  it.  The  contention  must  rather  be 
that  the  Statute  restricts  the  power.  There  is  nothing  in  the  Act 
to  suggest  any  such  restriction,  but  it  is  not  necessary  to  consider 
that  question  now,  for  it  is  not  suggested  by  the  appellant  that  the 
Statute  authorizes  the  issue  of  a  Commission  for  what  woald  other- 
wise be  an  unlawful  purpose.  The  purpose  in  the  present  case 
has  been  shown  to  be  not  unlawful.  The  only  question  then  is, 
the  Commission  having  been  issued  for  purposes  not  unlawful, 
did  the  respondent  give  any  reasonable  excuse  for  refusing 
to  be  sworn  ?     This  was  the  charge  against  him ;   and  of  it  he 
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was  clearly  guilty.    If  the  charge  against  him  had  been  that,  R-  C.  of  A. 
hafing  been   sworn,  he  refused  without  reasonable  excuse   to 
answer  questions  put  to  him,  an  entirely  different   set  of  con- 
siderations would   arise,  upon   which   it    would   be  unwise   to 
speculate.     What  is  a  reasonable  excuse   for   refusing   to  give 
information  is  a  matter  which  may  well  be  dealt  with  when  it 
arises.     In  the  present  case  some  of  the  objections  taken   by 
the  respondent  to  being  sworn  seem  to  be  fantastical,  but  it  is 
not  necessary  to  refer  to  them  in  detail  except  so  far  as  they 
suggest  that  it  is  for  a  Court  of  Justice  to  review  the  propriety 
of  the  action  of  the  Executive  Oovernment.     It  would  be  an 
anfortunate  thing  if  a  Court  of  Justice   should   undertake   to 
review  the  propriety  of  the  action  of  either  the  Executive  or  the 
legislature.     In  the  case  of  the  legislature  our  duty  is  to  ascer- 
tain what  it  has  done,  and  give  effect  to  it ;  and  with  respect  to  the 
Executive,  the  only  duty  of  the  Court  is  to  see  that  its  acts  are  not 
unlawful,  and,  if  they  are,  to  restrain  or  punish  its  agents.     With 
this  limitation,  the  general  rule  of  liberty  must  govern  the  Execu- 
tive, as  the  private  individual.     For  these  reasons  it  seems  to  me 
there  is  nothing  in  any  of  the  objections.     The  Commission  is  not 
trnlawf  ol,  and  no  answer  is  made  to  the  charge  that  the  respondent 
without  reasonable  excuse   refused   to   be   sworn.     The  appeal 
should,  therefore,  be  allowed. 


Barton  J.,  and  O'Connor  J.,  concurred. 


Appeal  allowed  with  costs.  Order  making 
rule  absolute  for  prohibition  dis' 
charged,  and  Rule  Nisi  discharged  with 
costs. 


Solicitor  for  appellant,  The  Crown  Solicitor  of  New  South 
WaUs. 


Solicitor  for  respondent,  A.  De  Lissa. 


C.  A.  W. 
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RANKIX Appellant; 

Plaintiff, 

AND 

SCOTT  FELL  &  Co Respondents. 

Defendants, 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
NEW  SOUTH  WALES. 

H.  C.  OF  A.    ConXract — Amhxgxdty — Admission  of  extrinsic  evidence  to  explain  svhject-matter. 

1904. 
,  The  appellant  entered  into  an  agreement  in  writing  with  the  respondents  by 

Sydney  which  he  undertook  to  float  a  company  for  the  purpose  of  acquiring  and 

Dec  8  9   12  working  a  certain  colliery  property.    The  capital  was  to  consist  of  120,000 

shares  at  £1  each,  30,000  to  be  issued  as  fully  paid  to  the  appellant,  60,000 

Orifflth  C. J.«  to  be  issued  as  fully  paid  up  at  not  less  than  five  shillings  per  share,  and  the 

O'Connor  JJ.  remaining  30,000  to  be  at  the  disposal  of  the  company.     The  respondents 

agreed  inter  o/ta,  *'  to  take  5,000  shares,  and  to  take  the  sole  agency  of  the 

company,"  and,  in  consideration  of  their  so  doing,  the  appellant  agreed  to 

*'  transfer  "  to  them  "  10,000  fully  paid  up  shares  out  of  the  30,000  shares  to 

be  issued  to  him." 

Heldt  that,  on  the  face  of  the  document,  the  meaning  of  the  words  *'  to 
take  5,000  shares "  was  clear  aod  unambiguous.  They  meant  that  the 
respondents  would  take  5,000  of  the  60,000  shares  to  be  issued  to  the  public. 
Therefore,  evidence  of  conversations  between  the  parties,  prior  to  the  date  of 
the  written  contract,  to  show  that  the  5,000  shares  were  to  be  portion  of  the 
30,000  fully  paid  up  shares  issued  to  the  appellant,  and  were  to  be  bought 
by  the  respondents  from  him  at  five  shillings  per  share,  was  inadmissible. 

Decision  of  the  Supreme  Court,  ordering  a  new  trial,  (1904),  4  S.R.  (N.S.W.) 
547,  varied  by  ordering  that  a  nonsuit  be  entered. 

Appeal  from  a  decision  of  the  Supreme  Court  (1904),  4  S.R 
(N.S.W.),  547. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment of  Griffith  C.J. : — 

In  this  case  the  plaintiff  and  the  defendants  entered  into  a 
contract  in  writing,  dated  20th  January,  1903,  by  which  it  was 
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agreed  between  them  that  the  plaintiff  should  undertake  to  float  1^-  C.  of  A. 
a  company  and  sell  to  it  all  his  right  title  and  interest  in  a  certain  ' 

collien'  property  at  Newcastle,  together  with  all  the  machinerj%  Rankin 
plant,  railways,  tools,  &c,,  on  the  property,  or  belonging  thereto,  scott  Fell  & 
or  used  in  connection  therewith,  and  all  rights  held  by  the  plaintiff.  ^^• 
The  capital  was  to  be  120,000  shares  of  £1  each,  of  which  30,000 
were  to  be  issued  as  fully  paid  to  the  plaintiff,  60,000  to  be  issued 
as  fuDy  paid  at  not  less  than  5s.  per  share,  and  the  remaining 
30,000  to  be  at  the  disposal  of  the  company.  The  30,000  shares  to 
be  issaed  to  the  plaintiff,  and  £30,000  constituted  the  full  price  to 
be  paid  by  the  company  to  the  plaintiff,  and  the  £30,000,  for  which 
debentures  were  to  be  issued,  was  to  remain  a  charge  upon  the 
property  for  two  years  at  3  per  cent,  per  annum.  The  plaintiff  also 
undertook  to  pay  and  discharge  all  debts  and  other  moneys  owing 
by  the  proprietary  of  the  property,  and  to  deliver  the  property 
free  of  encumbrance,  except  the  £30,000  payable  to  him,  subject  to 
the  rental  of  £1,000  per  annum,  and  insurances  set  out  in  a 
certain  deed  referred  to  as  that  under  which  the  plaintiff  held  the 
property.  The  contract  then  went  on  to  stipulate  that  the 
defendants  "agree  to  take  5,000  shares  and  to  take  the  sole 
agency  of  the  said  company,  and  in  consideration  of  their  so 
doing"  the  plaintiff  agreed  to  transfer  to  them  or  whom  they 
might  direct  10,000  fully  paid  up  shares  out  of  the  30,000  to  be 
Lwaed  to  him,  the  transfer  to  be  executed  at  the  time  of  allotment. 
The  defendants  were  also  to  receive  by  way  of  remuneration 
£300  per  annum  and  a  commission,  and  the  agency  of  the  com- 
pany for  ten  years,  and  there  were  also  certain  other  subordinate 
arrangements. 

The  company  was  formally  floated,  and  the  30,000  shares  were 
apparently  issued  to  the  plaintiff. 

The  plaintiff  sued  the  defendants  on  the  agreement,  which  was 
set  out  as  an  agreement  that  the  plaintiff  should  sell  and  the 
defendants  should  buy  from  the  plaintiff  "  a  further  5,000  of  the 
said  folly  paid  up  shares  at  the  price  of  5s.  per  share,"  and  under- 
take and  conduct  the  agency  of  the  company  for  ten  years.  The 
breaches  assigned  were  that  the  defendants  had  paid  half  the 
price,  and  had  failed  to  pay  the  remainder,  and  had  refused  to 
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H.  C.  OP  A.  accept  the  shares  and  the  agency.     There  was  also  a  count  for 

refusing  to  accept  the  5,000  shares  from  the  plaintiff,  and  an 

Ra2(kik      indebitatus  count. 

Sr  TT  Fell  &      ^^®  plaintiff  also  alleged  that  he   had  fulfilled  all  conditions 

Co.         on  his  part,  with  the  exception  of  the  imdertaking  to  deliver  the 

property  to  the  company  free  from  all  debts  and  enciunbrances, 

and  that  the  defendants  had  exonerated  and  discharged  him  from 

the  fulfilment  of  that  condition.     The  defendants  by  their  pleas, 

amongst  other  things,  denied  the  alleged  contract,  denied  the 

plaintiff's  readiness  and  willingness  to  perform  the  contract,  and 

denied  that  they  had  exonerated  and  discharged  him  as  alleged. 

At  the  trial,  evidence  of  conversations  between  the  plaintiff  and 
the  defendants,  prior  to  the  date  of  the  written  contract,  was 
tendered  on  behalf  of  the  plaintiff,  to  show  that  the  real  sub- 
ject matter  of  the  contract,  as  to  the  5,000  shares,  was  5,000 
of  the  shares  to  be  issued  to  the  plaintiff.  The  defendants 
contended  that  the  contract  did  not  mean  that  they  were  to  buy 
any  of  the  plaintiffs  shares,  but  that  they  were  to  take  that 
number  of  the  ordinary  shares  in  the  company.  With  considerable 
doubt,  Owen  J.,  who  presided  at  the  trial,  admitted  oral  evidence  on 
that  point. 

On  the  question  of  the  undertaking  to  deliver  free  of  encum- 
brance. His  Honor  held  that  the  plaintiff  had  proved  that  he  had 
substantially  carried  out  his  agreement  in  that  respect,  and  that 
therefore  evidence  of  exoneration  and  discharge  was  immaterial. 
There  was  no  question  raised  as  to  its  being  a  condition  precedent. 
Upon  that  expression  of  opinion  by  the  learned  Judge  no  further 
evidence  was  tendered  on  the  point  by  the  plaintiff's  coimsel.  The 
jury  returned  a  verdict  for  the  plaintiff  for  £625,  that  is,  half  the 
price  of  5,000  shares  at  5s.  per  share.  It  appeared  that  the 
defendants  had  paid  £625  in  respect  of  these  shares,  but  the 
evidence  was  contradictory  as  to  whether  that  was  in  part  pay- 
ment for  shares  bought  from  the  plaintiff,  or  as  an  instalment  on 
the  shares  which  they  were  willing  to  take  in  the  company  when 
established.  A  receipt  in  the  following  terms  was  put  in  evidence 
by  the  defendants : — 

"  Sydney,  9th  April,  1903. 
"Received  from  Messrs.  W.   Scott  Fell  &  Co.  the  sum  of  six 
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hundred   and  twenty-five  pounds   (£625),  being   instalment  of   H-  C-  ^^  ^' 
28.  64  per  share  on  5,000  shares  at  58.  each,  in  Ocean  Colliery       ^^^ 
Company  Limited.  Rankin 

"  E.  A.  Mitchell.  Scorr  Fell  Sl 

"  Trustee    for    Ocean    Colliery    Company         ^^' 
Limited   as  per  deed  of  the   19th   March, 
1903." 

The  defendants  moved  for  a  nonsuit  or  entry  of  verdict  for 
them  or  for  a  new  trial  on  the  grounds  (1)  that  His  Honor 
should  not  have  admitted  evidence  of  conversations  between 
the  plaintiff  and  the  defendants  before  20th  January,  1903, 
the  date  of  the  written  contract,  to  show  that  the  5,000  shares 
mentioned  in  the  contract  of  that  date  were  to  be  5,000  fully 
paid  up  shares  belonging  to  the  plaintiff;  (2)  that  His  Honor 
should  not  have  admitted  evidence  of  conversations  before  that 
date  to  show  that  the  defendants  agreed  to  pay  the  plaintiff 
the  sum  of  5s.  per  share  for  the  said  5,000  shares ;  (3)  that  His 
Honor  should  have  nonsuited  the  plaintiff,  inasmuch  as  there  was 
no  evidence  that  the  defendants  exonerated  and  discharged  the 
jjaintiff  from  performance  of  the  condition  that  he  would  deliver 
the  property  to  the  company  free  from  all  debts  and  encumbrances. 

The  Supreme  Court  (consisting  of  Darley  C.J.,  Siinpson  J. 
and  Pring  J.),  held,  by  a  majority  {Simpson  J.  disaentiente),  that 
His  Honor  was  right  in  admitting  the  evidence  mentioned  in  the 
liret  and  second  grounds,  but  were  unanimously  of  opinion  that 
there  should  have  been  a  nonsuit  on  the  third  ground,  and  granted 
a  rule  absolute  for  a  new  trial  on  that  ground. 

The  plaintiff  appealed  from  the  decision  of  the  Full  Court 
granting  a  new  trial  on  the  third  ground. 

James  and  Hobson  {J.  L.  Campbell  with  them),  for  the  appellant. 
At  the  trial  evidence  was  tendered  in  support  of  the  allegation  that 
the  defendants  had  exonerated  and  discharged  the  plaintiff  from 
the  performance  of  the  undertaking  to  deliver  the  property  free 
from  encumbrance.  The  defendants  objected  to  the  evidence,  and 
the  Judge  rejected  it  as  immaterial.  They  should  not  be  allowed 
to  take  advantage  of  the  fact  that  no  such  evidence  appeared, 
when  it  was  shut  out  on  their  own  objection.      But,  without  that 
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H.  C.  OF  A.    evidence,  the  plaintiff  proved  that  he  had  substantially  complied 

^ ■        with  tlie  condition.     It  was  contemplated  by  the  parties  that 

Rankin      there  should  be  an  encumbrance  to  the  extent  of  £30,000,  for  by 

Soc«T  Fell  &  ^^^  contract  the  £30,000  was  to  be  a  charge  on  the  property. 
^o.  The  evidence  showed  that  the  plaintiff  purchased  the  property 
from  one  Cowlishaw,  and  mortgaged  it  to  him  to  secure  £20,000 
of  the  purchase  money  with  interest.  He  then  transferred  the 
property  to  the  company,  subject  to  the  mortgage  to  Cowlishaw 
for  £20,000,  and  instead  of  receiving  debentures  for  £30,000, 
agreed  to  accept  debentures  for  £10,000.  The  result  of  the 
transaction  was  that  the  company  got  the  property  subject  to 
encumbrances  to  the  extent  of  £30,000,  which  was  substantially 
what  had  been  agreed  upon  between  the  parties  originally.  The 
only  difference  was  that  £20,000  of  the  encumbrance  was  to  be  by 
mortgage  instead  of  debentures.  The  words  of  the  contract  that 
the  "  sum  of  £30,000  (for  which  debentures  will  be  issued)  is  to 
remain  as  a  charge  upon  the  property  "  are  capable  of  the  con- 
struction that  there  wsus  to  be  a  charge  by  way  of  mortgage,  in 
addition  to  the  debentures.  The  company  take  over  the  property 
on  those  terms,  and  the  defendants  have  no  cause  for  complaint. 
If  there  has  been  a  substantial  compliance  with  the  condition  by 
the  plaintiff,  the  allegation  of  exoneration  and  discharge  is  sur- 
plusage, and  may  be  stinick  out. 

Shand  (Broomfield  with  him),  for  the  respondents.  Assuming 
that  the  contract  was  for  the  transfer  of  the  property  subject  to  a 
charge,  there  was  no  evidence  that  it  was  performed.  The  under- 
taking to  do  so  was  a  condition  precedent  to  the  right  of  the 
plaintiff  to  call  on  the  defendants  to  carry  out  their  part  of  the 
contract.  It  was  important  that  the  liability  of  the  company 
should  not  be  materially  different  from  that  stipulated  for  in  the 
contract.  The  plaintiff  was  therefore  bound  to  show  that  there 
had  been  no  such  alteration.  He  failed  to  do  this,  because  the 
mortgage  to  Cowlishaw  was  not  put  in  evidence,  and  there  was 
therefore  no  evidence  of  the  nature  of  the  liability  under  it,  its 
duration,  rate  of  interest,  &c.  It  might  be  that  under  it  the 
principal  could  be  called  up  at  any  time,  or  that  the  interest  was 
at  a  higher  rate  than  3  per  cent.  The  personality  of  the  mortgagee 
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was  alfio  material.     The  plaintiff  had  a  large  interest  in  the  com-  H-  C.  of  A. 
pany,  and  was  therefore  unlikely  to  be  hostile  to  it,  whereas  the 
mortgagee  might  wait  until  the  company  had  done  developing      Ramkin 
work,  and  was  in  financial  difficulties,  and  then  foreclose.     The  gcoTT'FBLL& 
plaintiff  therefore  failed  to  prove  a  substantial  compliance  with         Co. 
the  conditions,  or  an  exoneration  by  the  defendants,  and  should 
have  been  nonsuited. 

The  Supreme  Court  was  wrong  in  holding  that  oral  evidence 
was  admissible  to  explain  the  contra<;t  to  "  take  5,000  shares." 
The  natural  meaning  of  those  words  is  that  the  defendants  were  to 
sabscribe  for  5,000  of  the  company's  ordinary  shares  offered  to 
the  public  There  is  no  ambiguity  appearing  on  the  document, 
nor  is  there  any  arising  from  the  surrounding  circumstances.  If 
the  words  had  meant  "  buy  "  5,000  of  the  plaintiffs  shares,  a  price 
would  have  been  mentioned,  and  the  shares  would  have  been  de- 
scribed in  the  same  way  as  in  other  parts  of  the  contract,  as 
^  fully  paid  up,"  or  as  "  issued  to  the  plaintiff."  There  being 
no  ambiguity,  the  plaintiff  cannot  give  evidence  of  conversations 
in  order  to  show  that  the  parties  intended  to  say  something  which 
they  have  not  said :  Taylor  on  EvidencCy  8th  ed.,  p.  1021,  sec. 
1087.  Ambiguities  may  not  be  conjured  up  when  none  are 
apparent.  It  cannot  be  said  that  the  words  are  equally  applicable 
to  the  plaintiff's  shares  and  the  ordinary  shares.  Simpson  v. 
Bardc  of  New  Zealand  (1).  is  not  in  point,  because  the  words 
"  the  estimate "  in  that  case  referred  to  some  subject  matter 
known  to  the  parties,  which  could  only  be  identified  by  oral 
evidence.  If  the  evidence  of  conversations  between  the  plaintiff 
and  the  defendants  is  inadmissible  on  this  point,  there  is  no 
eridence  to  support  the  declaration,  and  there  should  be  a  nonsuit. 
The  contract  alleged  not  having  been  made  out,  the  allegations 
of  breaches  are  immaterial.  [He  referred  to  the  Supreme  Court 
Proctdwre  Act  1900  (N.S.W.),  sec.  7.] 

James  in  reply.  The  undertaking  to  transfer  the  property  free 
of  encumbrance  is  not  a  condition  precedent.  It  is  an  indepen- 
dent term  of  the  contract,  which  could  be  enforced  by  action. 
The  company,  if  they  had  been  made  liable  on  the  shares  for  the 

(1)  21  N.S.\V.L.R.,  1. 
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H.  C.  OF  A.   mortgage  money,  could  have  recovered  it  from  the  plaintiff  as 

'        damages  for  breach  of  contract:  Anstm  on  Contracts^  6th  ed.,  p.  288. 

Rankin      If  not  a  condition  precedent,  the  allegation  of  exoneration  and 

Soott'fkll  &  discharge  is  immaterial,  and  may  be  disregarded,  the  jury  having 

^'o.         found  for  the  plaintiff. 

As  to  the  admiasibility  of  the  conversations.  The  words  "  take 
5,000  shares"  refer  equally  well  to  several  kinds  of  shares. 
When  the  surrounding  circumstances  raise  a  doubt  as  to  the 
subject  matter,  it  may  be  resolved  by  oral  evidence.  Here  the 
evidence  of  the  facts,  outside  the  documents,  shows  that  there  were 
three  kinds  of  shares,  the  plaintiff's  paid  up  shares,  shares  paid  up 
to  5s.,  and  the  company's  shares. 

[O'Connor  J. — Is  it  not  a  strained  intei'pretation  to  put  upon 
the  contract  which  compels  you  to  look  outside  it  in  order  to  find 
out  what  was  the  price  to  be  paid  for  the  shares  ?] 

This  is  a  latent  ambiguity  appearing  from  evidence,  which  was 
necessarily  given,  of  outside  circumstances,  and  oral  evidence  is 
admissible  to  explain  it:  Doe  d.  Goi'd  v.  Needs  (1).  If  not  a 
latent  ambiguity  in  the  legal  sense,  it  is  such  a  patent  ambi- 
guity as  may  be  resolved  by  oral  evidence :  Phip8on*8  Law  of 
Et^ide7ice,  2nd  ed.,  p.  555. 

[Griffith  C.J. — The  writer  there  uses  the  words  "patent  ambi- 
guity "  in  a  sense  which  includes  cases  in  which  the  ambiguity 
only  arises  from  knowledge  of  the  facts  surrounding  the  contract, 
the  words  themselves  being  clear.  That  is  not  the  sense  in  which 
the  term  is  generally  used  in  tlie  authorities.] 

Ambiguity  manifested  on  the  face  of  an  instrument  is  not 
necessarily  exclusive  of  extrinsic  evidence  to  explain  it :  Colpoys 
V.  Colpoys  (2).  Oral  evidence  was  admitted  to  explain  what  was 
meant  by  the  words  "  oak  plantation  "  in  a  document,  the  ambi- 
guity arising  on  the  face  of  the  instrument,  in  Chambers  v. 
Kelly  (3). 

[Griffith  C.J.  referred  to  Shore  v.  Wilson  (4).] 
The  ambiguity  in  this  case  is  similar  to  that  in  Simpson  v. 
Bank  of  New  Zealand  (5),  and  in  MacDonald  v.  Longhottom,  (6), 

(1)  2  M.  &  W.,  129.  (4)  9  C.  &  F.,  :i53. 

(2)  Jac,  451.  (5)  21  N.S.W.L.R.,  1. 

(3)  I.R.,  7  Ch.,  231.  (6)  1  E.  &  E.,  977. 
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in  which  it  was  held  that  oral  evidence  was  admissible.     The   ^'  C-  ^^  ^• 
OBiission  to  mention  the  price  in  a  written  contract  of  sale  does      ^_' 
not  invalidate  it ;   silence  on  that  point  is  equivalent  to  a  stipula-     Rankin 
tion  for  a  reasonable   price :      Vcdpy  v.    Oibson  (1).      Verbal  scott  Fell  k 
aiTAngements  actually  made  as  to  the  price  to  be  paid  may  be         ^^• 
given  in  evidence  on  the  question  of  what  is  a  reasonable  price. 
Even  if  the  written  contract  was  void  for  uncertainty,  there  was 
a  parol  contract  for  sale  of  shares,  partly  executed,  as  to  which 
the  jury  have  found  in  the  plaintiffs  favour.     The  evidence  was 
admissible  on  that  ground. 

Griffith  C.J.  [His  Honor,  having  stated  the  facts,  and  referred 
to  the  documents  as  set  out  above,  proceeded] : — The  receipt  of 
9th  April  does  not  in  any  way  conclude  the  question  whether  the 
£625  was  paid  to  the  plaintiff  as  in  part  payment  for  shares 
bought  from  him,  or  whether  it  was  paid,  as  the  defendants 
alleged,  to  Mitchell  as  trustee  for  the  company  which  was  then  in 
contemplation,  as  an  advance  on  shares  which  they  intended  to 
take  in  the  company.  The  defendants  applied  to  the  Supreme 
Court  for  a  nonsuit  to  be  entered,  or  for  a  new  trial,  and  the 
Court  were  unanimous  in  thinking  that  the  condition  to  deliver 
the  property  to  the  company  free  from  encumbrance,  except  as  to 
the  £^,000  payable  to  the  plaintiff,  was  a  condition  precedent, 
aod  also  thought,  (in  fact  it  was  not  in  dispute),  that  there  was 
no  evidence  of  any  exoneration  of  the  plaintiff  from  the  perform- 
ance of  that  condition,  and  were  therefore  of  opinion  that  there 
should  be  a  new  trial.  Upon  that  point  we  see  no  reason  to  differ 
from  their  Honors.  All  parties  were  agreed  that  it  was  a  con- 
dition, and  something  might,  perhaps,  be  said  in  support  of  the 
contention  that  the  arrangements  detailed  in  evidence  were  sub- 
stantially a  compliance  with  the  condition  by  the  plaintiff,  and  a 
great  deal  might  be  said  on  the  other  side.  But,  in  the  view 
which  I  take  of  the  other  part  of  the  case,  it  is  not  necessary 
fonnally  to  decide  that  question.  It  is  enough  to  say  that  I  see  no 
reason  to  difier  from  the  learned  Judges  in  that  respect. 

The  ground  on  which  it  is  contended  that  there  should  be  a  non- 
suit is  that  there  was  no  evidence  of  any  such  contract  as  alleged, 

(I)  4C.B.,  a37. 
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H.  C.  OF  A.  g^jj^  ^YiQ,^  oral  evidence  to  explain  or  vary  the  written  contract 

1904.  ...  .  . 

^_^  was  inadmissible.  That  question  arises  on  these  words  of  the 
Rankin  contract :  "  Scott  Fell  and  Company  agree  to  take  5,000  shares 
Scott  Fell  &  ^^^  ^  take  the  sole  agency  of  the  said  company,  and  in  con- 
^-  sideration  of  their  so  doing  J.  C.  Rankin  agrees  to  transfer  to 
Griffith  O.J.  them  or  whom  they  may  direct  10,000  fully  paid  up  shares  out 
of  the  30,000  shares  to  be  issued  to  him,  such  transfer  to  W.  Scott 
Fell  and  Company  to  be  executed  at  time  of  allotment."  The 
learned  Chief  Justice  and  Mr.  Justice  Pring  were  of  opinion  that 
oral  evidence  was  admissible  to  show  that  the  5,000  shares 
referred  to  were  shares  belonging  to  the  plaintiff,  and  not  shares 
of  the  company,  to  be  issued  by  the  company  and  which  the 
defendants  were  to  subscribe  and  take  up.  Mr.  Justice  ISiinpson 
was  of  the  contrary  opinion.  He  thought  that  there  was  no 
ambiguity,  that  it  clearly  appeared  from  the  words  that  the  con- 
tract was  not  to  take  shares  from  the  plaintiff,  but  to  take  shares 
in  the  company,  and  therefore  that  the  contract  alleged  was  not 
proved.  Now,  there  is  no  doubt  that,  when  the  subject-matter 
of  a  contract  is  uncertain,  extrinsic  evidence  is  admissible  to 
prove  what  it  was  that  the  parties  were  bargaining  about.  That 
is  only  a  rule  of  common  sense.  The  first  case  referred  to  by  the 
learned  Judges  was  MacDonald  v.  Longbottom  (1),  in  which  the 
defendant  had  agreed  to  buy  from  the  plaintiff  what  was  de- 
scribed as  "your  wool."  What  was  meant  by  those  words  was 
clearly  something  which  could  not  be  ascertained  from  the 
words  themselves,  and  it  was  therefore  necessary  to  ascertain, 
by  extrinsic  evidence,  what  the  parties  were  talking  about. 
The  conditions  and  limitations  under  which  oral  evidence  may 
be  admitted  to  explain  a  written  contract  for  the  purposes 
of  construction  are  stated  by  many  authorities.  They  are 
very  clearly  set  out  in  the  case  of  Shore  v.  Wilson  (2),  decided 
in  the  House  of  Lords.  In  that  case  Baron  Parke,  after- 
wards Lord  Wenaleydaley  says  (3) :  "  I  apprehend  that  there  are 
two  descriptions  of  evidence  .  .  .  which  are  clearly  admissible 
in  every  case  for  the  purpose  of  enabling  a  Court  to  construe  any 
written  instrument,  and  to  apply  it   practically.     In  the   first 

(1)  E.  &  E.,  977.  (2)  9  C.  &  F.,  355. 

(3)  9C.  &F.,atp655. 


5C.LR.]  OF   AUSTRALIA.  173 

place,  there  is  no  doubt  that  not  only  where  the  language  of  the  h.  C.  of  A. 
iastmment  is  such  as  the  CJourt  does  not  understand,  it  is  com-  l*^- 
petent  to  receive  evidence  of  the  proper  meaning  of  that  language,  r^^^in 
iA  when  it  is  written  in  a  foreign  tongue ;  but  it  is  also  com-  «  ^  . 
petent,  where  technical  words  or  peculiar  terms,  or  indeed  any  Co. 
expressions  are  used,  which  at  the  time  the  instrument  was  Griffith  o. j. 
written  had  acquired  an  appropriate  meaning,  either  generally 
or  by  local  usage,  or  amongst  particular  classes."  He  then  refers 
to  certain  authorities  for  that  position,  and  proceeds  (1):  "This 
description  of  evidence  is  admissible,  in  order  to  enable  the  Court 
to  understand  the  meaning  of  the  words  contained  in  the  instru- 
ment itself,  by  themselves,  and  without  reference  to  the  extrinsic 
facts  on  which  the  instrument  is  intended  to  operate.  For  the 
purpose  of  applying  the  instrument  to  the  facts,  and  determining 
what  passes  by  it,  and  who  take  an  interest  under  it,  a  second 
description  of  evidence  is  admissible,  viz.,  every  material  fact  that 
will  enable  the  Court  to  identify  the  person  or  thing  mentioned 
in  the  instrument,  and  to  place  the  Court,  whose  province  it  is  to 
di^lare  the  meaning  of  the  words  of  the  instrument,  as  near  as 
may  be  in  the  situation  of  the  parties  to  it.  The  authorities  for 
this  position  are  also  numerous  ....  From  the  context  of 
the  instrument,  and  from  these  two.  descriptions  of  evidence,  with 
Hich  drcamstances  as  by  law  the  Court,  without  evidence,  may 
itself  notice,  it  is  its  duty  to  construe  and  apply  the  words  of  that 
mstnunent;  and  no  extrinsic  evidence  of  the  intention  of  the 
party  to  the  deed,  from  his  declarations,  whether  at  the  time  of 
his  executing  the  instrument,  or  before  or  after  that  time,  is 
admissible ;  the  duty  of  the  Court  being  to  declare  the  meaning 
of  what  is  written  in  the  instrument,  not  of  what  was  intended 
to  have  been  written.  The  excepted  cases  in  which  such  evidence 
is  admissible,  if  indeed  there  be  more  than  one  excepted  case 
{\hii  is,  where  there  are  two  subjects,  or  two  objects,  both  de- 
scribed in  the  instrument,  and  each  equally  agreeing  with  it), 
having  no  bearing  whatever  on  the  present  question."  That  state- 
ment of  the  law  excludes  from  our  consideration  all  the  cases  that 
were  referred  to  before  us.  We  have  to  examine  the  instrument 
it6elf,and  if  there  is  no  ambiguity  on  the  face  of  it  as  to  its  meaning 

(1)  OC.  &F.,atp.  556. 
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H.  C.  OF  A.  or  intention,  there  is  no  room  for  the  admission  of  oral  evidence  to 
qualify   it.     Some  argument  took  place  concerning  latent   and 
Rankik      patent  ambiguities,  but  nobody  denies  that  there  must  at  least 
Soorr'FKf.L  &  ^  *^  ambiguity,  either  patent  or  latent,  before  such  evidence 
Co  is  admissible.      In   the   case  of    a    latent   ambiguity,  it   must 

Qrifflthcj.    appear   from    the    surrounding  circumstances   that   the   words 
of  the  document  are  capable  of  meaning  two  or  more  things.     But 
the  words  in  the  present  contract  are  plain.     The  subject-matter 
of  the  agreement  is  the  formation  of  the   company,  of  which 
60,000   shares   were   to   be  issued  to  the  public.     The  plaintiff 
is  the  promoter,  and  it  is  his  interest  to  get  the  company  floated. 
He  wishes  the  defendants  to  become  agents  for  the  company,  and 
as  an  inducement  for  them  to  do  so,  he  agrees  to  give  them  the 
agency  of  the   company,  when   floated,  for  ten  years,  and    to 
transfer  to  them  10,000  fully  paid  up  shares  gratuitously,  and 
they,  on  their  part,  are  to  "  take  "  5,000  shares  and  the  agency  of 
the  company.     Contrasting  the  language  used  in  the  different 
provisions   as    to   shares,    in   one   case  the   plaintiff    agrees    to 
"  transfer "  to  the  defendants  10,000  shares,  the  transfer  to    be 
executed  at  the  time  of  allotment,  and,  on  the  other  hand,  the 
defendants  agree  to  "  take "  5,000  shares,  no  price  being   fixed. 
It  is  not  suggested  that  tliey  were  to  accept  them  gi-atuitously. 
It  is  suggested  that  they  were  to  pay  for  them,  but  the  price  is 
not  mentioned.       What   was    meant   seems   to   me   quite   clear 
on  the  face  of  the  contract,  namely,  that  what  the  defendants 
agreed   to   do   was   to   take   5,000   shares   in   the   company,   to 
acquire   them   by   subscription   in   the  ordinary  way.     In   tliat 
view  it  was  not  necessary  to  mention  the  price,  because  by  another 
part  of  the  contract  it  was  provided  that  the  shares  were  to 
be   issued   to   the   public  at  not  less  than  5s.  per  share.     The 
only  question  is,  what  did  the  defendants  agree  to  do,  and,  on  the 
construction  of  the  written  instrument,  it  seems  to  me  impossible 
to  come  to  any  otlier  view  than  that  they  agreed  to  subscribe  for 
5,000  shares  in  the  company  about  to  be  formed.    That  is  not  the 
agreement  upon  which  the  plaintiff*  is  suing,  and  therefore  as  he 
has  failed  to  prove  that  agreement,  the  Supreme  Court,  instead 
of  granting  a  new  trial  on  a  ground  which  was  fatal  to  the 
plaintiff^s  case,  should  have  disposed  of  the  case  at  once,  and  made 
the  rule  absolute  for  a  nonsuit. 
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Barton  J.  I  have  come  to  the  same  conclusion,  and  desire  H.  C.  of  a. 
only  to  add  a  few  words  in  relation  to  the  construction  of  this 
eontract  K  it  did  not  appear  otherwise  to  able  minds,  whose  Rankin 
opinions  command  my  entire  respect,  I  should  have  thought  there  g^„  p^j^j^  4 
was  no  difficulty  in  the  construction,  for  it  appeal's  to  me  that,  so  Co. 
far  as  its  subject-matter  is  concerned,  and  in  every  other  essential,  Barton  j. 
this  i^reement  is  express  and  definite.  It  is  urged  that  there  are 
two  classes  of  shares,  namely,  those  to  be  issued  to  the  plaintiff, 
and  those  to  be  offered  to  or  reserved  for  subscribers,  to  which  the 
words  "  agree  to  take  5,000  shares  "  are  equally  applicable,  and 
that  this  constitutes  an  ambiguity  which  warrants  the  introduc- 
tion of  extraneous  evidence.  Well,  in  one  way  it  is  possible  to 
apply  the  words  "  take  5,000  shares  "  to  either  of  these  classes  of 
shares.  If  an  unusual  and  improbable  meaning,  unsupported  by 
any  other  words  in  the  contract  to  aid  it,  is  placed  upon  the  word 
*•  take/*  the  contract  becomes  open  to  construction,  though  even 
then  a  forced  construction,  in  favour  of  the  class  of  shares,  to 
whieh  the  plaintiff  contends  that  it  was  intended  to  apply.  But 
if  the  word  is  taken  in  its  natural  and  ordinary  meaning,  and  in 
due  relation  to  the  context,  I  do  not  think  that  can  be  the  case. 
This  is  a  contract  which  has  special  relation  to  a  company,  and 
it  is  a  leading  term  of  the  contract  that  the  plaintiff  undertakes 
to  float  one,  selling  to  it  the  mining  property  and  plant,  and  re- 
eei^ing  £30,000,  with  30,000  fully  paid  up  shares,  and  apparently 
no  other  price.  At  a  time  when  the  flotation  of  a  company  is 
contemplated,  if  a  person  has  undertaken  to  another  that  he  will 
float  the  company,  and  that  other  person  says  to  the  promoter, 
*^I  agree  to  take  so  many  shares,"  I  do  not  see  that  one  can 
easily  attribute  any  other  intention  to  the  person  so  expressing 
himself  than  this,  that  he  means  to  take  that  number  of  the 
shares  offered  to  subscribers  in  the  flotation  of  the  company 
Nor  would  the  fact  that  the  promoter  was  himself  to  have,  as  is 
Moah  a  large  number  of  paid  up  shares  for  his  property  and 
Tights,  cause  one  to  attribute  any  different  meaning  to  such  a 
form  of  words.  The  expression  here  is  not  "  buy,"  but  "  take," 
and,  seeing  that  there  are  these  two  classes  of  shares,  30,000  of 
which  are  to  be  issued  to  the  plaintiff,  and  another  90,000  to  sub- 
scribers, 60,000  to  be  the  first  issue,  I  think  it  would  be  the 
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H.  C.  OF  A.  natural   fonn  of  expression,  if  any  one  of  us  wished  to  have 
some  of  those  60,000  shares  in  the  company,  to  say  that  he  would 

Rankin      "  take  shares."   It  is  the  every  day  expression.   But  if  one  wishes 

Sco'iT  Fkll  ft  ^  purchase  promoter's  shares,  and  not  to  subscribe  for  shares  in  a 

Co.         company  making  up  its  share  list,  the  ordinary  way  to  express 

Barton  J.      that  dcsirc  is  to  say  that  one  will  "buy  "  shares  from  somebody 
who  will  sell  them.     And  it  seems  to  me  that  this  form  of  expres- 
sion applies  itself  naturally  when  one  looks  at  the  context.      In 
the  first  place  this  form  of  words,  "  Scott  Fell  &  Co.  agree  to 
take  5,000  shares,"  is  unaccompanied  by  any  stipulation  as  to  the 
price  of  the  shares.  Which  class  of  shares  is  it  that  scarcely  requires 
that  an  intending  "  taker "  should  state  a  price  or  explain   the 
kind  he  wants  ?    I  should  say,  those  which  are  to  be  offered  to 
subscribers,  and  at  one  uniform  price.  Looking  at  the  portion  of  the 
contract,  which  seems  to  define  the  form  in  which  the  60,000  shares 
are  to  be  issued,  namely,  "as  fully  paid  up  at  not  less  than 
5s.  per  share,"  it  is  clear  that  if  one  were,  in  the  ordinary  accep- 
tation of  the  term,  "  taking  "  shares  in  the  company,  there  is  then 
a  measure  of  price,  a  minimum,  at  any  nite,  fixed  as  a  condition 
of  entrance  into  the  company  by  taking  shares.     If,  on  the  other 
hand,  the  intention  of  the  defendants  was  to  buy  shares,  one 
would    have   expected    the    expression    "  buy "    or  "  purchase " 
to  have  been  used  in  conjunction  with  a  price  to  be  paid,  and 
I  do  not  think  that  the  facts  of  such  an  expression  not  having 
been  so  used,  and  of  the  omission  of  all  reference  to  price,  can 
be  satisfactorily  accounted  for  on  the  ground  of  hurry,  as  Mr. 
James  suggested.     The  supposition  of  hurry   is  primarily  ex- 
cluded from  the  acts  of  parties  in  reducing  their  conclusions  to 
the  form  of  written  contracts.     They  are  to  be  taken  to  have  set 
down  all  they  mean,  in  reducing  their  agreement  to  writing.     If 
we  had  in  that  writing  terms  of  trade  which  required  local  or 
mercantile  usage  to  explain  them,  or  any  other  of  the  ingredients 
mentioned  in  the  case  of  Shwe  v.  Wilson  (1)  and  other  cases  on 
the  subject,  one  could  understand  parol  evidence  being  necessary 
to  say  what  the  contract  was,  or  to  what  it  was  applicable.     But 
the  thing  to  which  this  agreement  to  take  shares  is  to  apply  is 
specified  on  the  face  of  the  writing,  that  is  to  say,  it  must  apply 

(1)  9C.  &F.,  356. 
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to  5.000  of  the  30,000  shares  issued  to  the  plaintiff,  or  to  5,000  of  H.  C.  of  a 
the  60,000  to  be  issued  to  the  public  in  the  fii-st  instance.     The 
words  used  are  part  of  our  common  parlance,  against  the  plain      Rankin 
acceptation  of  which  no  sufficient  reason  has  been  urged,  and  in  gcoTx  FellA 
that  acceptation  they  must  apply  to  5,000  of  the  60,000  shares,         Co. 
and  not  to  the   plaintiff's  shares.     Confirmation  of  the  natural      Barton  j. 
construction  is  afforded  by  the  immediate  context,  as  pointed  out 
bv  the  learned  Chief  Justice.     In  consideration  of  Scott  Fell  & 
Co.  agreeing  to  "  take  "  5,000  shares  in  the  company,  the  plaintiff 
agrees  to  *'  transfer  "  to  them  10,000  fully  paid  up  shares  out  of 
the  30,000  to  be  issued  to  him,  so  that,  apparently,  a  distinction  is 
drawn  between  5,000  shares  to  be  "  taken "  by  the  defendants, 
and  10.000  fully  paid  up  shares  which  the  plaintiff  is  to  transfer 
to  them  at  the  time  of  allotment.     Nothing  is  said  as  to  any 
transfer  of  the  5,000  shares,  and  that  of  itself  accentuates  the 
inference  that  the  contract,  in  that  part  of  it,  refers  to  two  dif- 
ferent classes  of  shares.     If  it  does,  there  can  be  no  doubt  to 
which  class  the  5,000  shares  belong.     I  see  nothing  therefore  in 
the  contract  from  beginning  to  end  which  takes  away  from  the 
term  "  take  "  its  everyday  meaning.  On  the  contrary,  the  writing 
LH  not  deficient  in  expressions  which  confirm  the  presumption  that 
the  parties  employed  it  aptly  to  convey  that  meaning. 

I  might  add  that,  if  the  appellant's  argument  is  correct,  and 
there  is  an  ambiguity,  that  ambiguity  is  patent,  being  raised  on 
the  face  of  the  contract  by  the  passage  relating  to  the  two  classes 
of  shares.  No  authority  has  been  cited  to  warrant  the  appellant 
in  contending  that  the  rule  has  become  obsolete  that,  where  an 
ambiguity  is  patent,  parol  evidence  is  not  admissible  to  solve  it. 

Believing  then  that  the  extraneous  evidence  was  erroneously 
admitted,  and  that  the  meaning  of  the  parties  in  their  document 
is  not  that  which  the  plaintiff  must  show  in  order  to  succeed, 
I  think  the  plaintiff  has  failed  to  prove  the  conti'act  he  has  set 
out  in  his  declaration.  Consequently  his  action  must  fail,  and 
the  rale  should  be  made  absolute,  not  for  a  new  trial,  as  he  con- 
tends, but  for  a  nonsuit. 

O'CoNNOE  J*  concurred. 
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Order  of  the  Supreme  Court  varied  accord- 
ingly,  by  making  the  rule  absolute  for 
a  nonsuit  xvith  costs.  Appellant  to  pay 
the  costs  of  the  appeal. 
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ox  APPEAL  FROM  THE  SUPREME  COURT  OF 

NEW  SOUTH  WALKS. 

Matrimonial  Causes  Act  {Xo.  14  of  1899),  «ec.  18 — Connivance — Corrupt  inteftiion 
— Conduct  conducing  to  adultery, 

A  wife,  without  just  cause,  left  her  husband's  house,  and  refused  to  re  tar  a 
to  it,  or  to  allow  him  to  live  with  her.  Haying  reason  to  suspect  her  of 
adultery  with  a  certain  man,  the  husband,  for  the  purpose  of  obtaining  proof  of 
her  guilt,  secretly  watched  the  house  in  which  she  lived.  On  one  occasion  he 
saw  the  man  whom  he  suspected  enter  the  house  in  the  evening  and  leave  at 
an  early  hour  of  the  following  morning,  and,  on  another  occasion,  saw  the  pair 
in  the  act  of  adultery.     He  did  not  interfei'e  on  either  occasion. 

Heldf  in  a  suit  by  the  husband  for  dissolution  of  marriage  on  the  ground  of 
adultery,  that  these  facts  did  not  establish  connivance. 

Decision  of  the  Supreme  Court  (1904)  4  S.R.  (N.S.  W.),  506,  reversed. 

Appeal  from  a  decision  of  the  Supreme  Couit,  (1904)  4  S.R. 
(N.S.W.),  506. 

The  following  statement  of  the  facts  is  taken  from  the  judg- 
ment:— 

The  petitioner  and  his  wife,  respectively  appellant  and  respon- 
dent in  the  appeal,  lived  for  some  years  together  at  Bombala 
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The  petitioner  8  avocation  necessitated  his  frequent  absence  from 
the  town  where  he  lived,  and  his  custom  was  to  return  home  at 
the  end  of  every  week  for  one  or  two  days.  On  one  occasion, 
when  be  came  home,  he  foimd  that  his  wife  had  left  his  house 
with  the  children,  removed  the  furniture,  and  begun  housekeeping 
somewhere  else.  She  afterwards  opened  a  small  shop  in  a  house 
adjoining  that  in  which  the  co-respondent,  a  saddler,  lived  and 
carried  on  his  business.  The  petitioner  asked  his  wife  to  return  to 
his  house,  or  to  allow  him  to  live  with  her  at  the  house  which  she 
had  taken,  but  she  refused  to  do  so.  He  continued,  nevertheless, 
to  provide  for  her  maintenance  and  that  of  the  children.  Some 
considerable  time  afterwards  his  suspicions  were  aroused  as  to  im- 
proper conduct  between  his  wife  and  the  co-respondent,  and  for 
some  time  he  personally  watched  the  house  in  which  she  lived.  At 
first  he  discovered  nothing  to  confirm  his  suspicions,  but  on 
8th  February,  1903,  he  saw  the  co-respondent  admitted  into  the 
respondent's  house  in  the  evening,  and  saw  him  leave  it  and  return 
to  his  own  house  at  2  o'clock  in  the  morning.  On  the  next  day 
he  accused  the  co-respondent  of  misconduct  with  the  respondent, 
and  an  angry  altercation  took  place  between  them,  resulting  in 
cross  charges  of  assault  at  the  police  court.  On  the  same  day  he 
accused  his  wife  of  misconduct,  and  she  did  not  deny  it.  A  few 
days  afterwai-ds  the  petitioner  offered  to  forgive  his  wife  if  she 
would  come  home  with  the  children,  but  she  refused  to  have  any- 
thing to  do  with  him.  A  week  later  he  again  watched  the 
house  with  a  witness,  and  detected  his  wife  and  the  co-respondent 
*in  the  act  of  adultery.  Shortly  aiterwards  she  went  away  from 
Bombala  with  the  co-respondent,  and  the  petitioner  did  not  dis- 
cover their  whereabouts  for  some  months.  When  he  did,  he 
instituted  proceedings  for  divorce. 

The  suit  came  on  for  hearing  before  Walker  J.,  who  dismissed 
the  petition  on  the  ground  that  the  petitioner  had  been  guilty  of 
conduct  conducing  to  the  adultery.  From  this  decision  the 
petitioner  appealed  to  the  Full  Court.  That  Court  dismissed  the 
appeal  on  the  ground  that,  even  if  the  petitioner  had  not  been 
piilty  of  conduct  conducing  to  the  adultery,  he  had  connived  at 
it,  and  was  therefore  disentitled  to  relief. 
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H.  0.  OF  A.        Windeyer,  for  the  appellant.    There  is  nothing  in  the  evidence 

1904 

^ *        to  show  that  the  petitioner  in  any  way  connived  at  the  addltery, 

Davis       or  was  guilty  of  such  wilful  neglect  or  misconduct  as  to  conduce  to 

Davw  and    ^^ '  ^^'  ^"^  (^)  ^^^  ^^  (^)  (^^^•)  ^*  ^^^  ^^'  ^^  ^f  ^^^^-    ^^^  adultery 
HuoHKs.     had  begun  long  before  the  acts  of  alleged  connivance,  and  the  wife 

had  actually  deserted  the  petitioner  and  refused  to  return  to  him, 
though  the  petitioner  continued  to  suppoi-t  her  and  the  children. 
The  watching  for  evidence  of  adultery  under  such  circumstances 
is  not  evidence  of  connivance.     The  petitioner  had  endeavoured 
in  every  way  to  heal  the  breetch  between  his  wife  and  himself, 
and  having  failed  in  that,  set  about  obtaining  strict  proof  for  the 
purposes  of  establishing  his  title  to  relief  in  the  Court.     He  Mras 
as  much  entitled   to  watch   his   wife   himself,  as  to  employ  a 
detective  to  do  so.     He  cannot  be  said  to  have  brought  about  his 
wife  s  fall.     Short  of  absolute  physical  compulsion,  he  had  done 
everything  that  was  possible  to  save  her.     It  is  not  necessary 
that  he  should  act  with  the  nicest  discrimination,   wisdom    or 
delicacy,  so  long  as  he  acts  with  an  honest  intention,  with  a  view 
to  the  assertion  of  his  legal  rights.     The  Court  below  relied   on 
Gijrps  V.  Oippa  (1).     The  headnote  to  that  case  is  misleading  in 
suggesting  that  for  a  husband  to  merely  abstain  from  interfering  to 
prevent  an  adulterous  intercourse,  without  any  improper  or  corrupt 
intention  on  his  part,  is  connivance.     If  taken  literally,  that  is 
inconsistent  with  all  the  other  leading  cases  on  the  subject*  They  all 
establish  the  necessity  for  the  presence  of  a  corrupt  intention  in 
the  mind  of  the  husband.     Moreover,  in  that  case,  the  adultery 
had  not  begun  at  the  time  when  the  acts  of  alleged  connivance 
took  place,  and  interference  might  have  prevented  or  delayed  it. 
But  in  the  present  case  it  had  begun,  and  the  husband  was  prac- 
tically powerless  to  arrest  it,  his  wife  being  out  of  his  influence 
and  control.     PHng  J.,  does  not  appear  to  have   regarded   the 
case  as  an  authority  for  the  proposition  contended  for,  because  he 
assumes  the  necessity  of  a  corrupt  intention,  but  says  that  it  may 
be    inferred.       In  Linscott  v.  Linscott  (2)  Darley  C.J.  pointed 
out  that  Gipps  v.  Oippa  (1)  was  a  case  in  which  the  most  pro- 
nounced corrupt  intention  existed.     The  basis  of  the  doctrine  i^ 

(1)  33  L.J.,  P.M.  &  A.,  161.  (2)  IS  N.S.W.  L.B.,  Div.  12. 
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voltfiti  non  fit  injuria.  It  is  necessary  to  show  concurrence,  H.  C.  of  a. 
ooDsent,  pleasure  or  satisfaction.  As  regards  conducing  to  the 
adalten',  in  Cunnington  v.  Cunnington  (1),  it  was  held  that, 
although  in  that  case  the  adultery  would  never  have  taken  place 
but  for  the  absence  of  the  husband,  it  was  not  such  wilful  neglect 
or  miaconduct  as  to  conduce  to  the  adultery,  and  raise  a  case  for 
the  exercise  of  the  discretion  of  the  Court ;  it  was  not  a  causa 
catwaiM;  there  must  be  a  brea^chof  some  marital  duty,  some  con- 
tribution by  the  husband  towards  his  own  dishonour.  See  also 
Phillips  V.  Phillips  (2).  Neich  v.  Neich  (3)  was  based  on  a  mis- 
apprehension of  the  law.  The  conduct  conducing  to  the  adultery 
must  be  anterior  to  the  adultery,  but  in  that  case  it  was  a^^sumed 
that  acts  done  by  the  husband  after  it  had  begun  might  deprive 
him  of  relief.  Apart  from  that,  in  that  case  the  Court  was  of  the 
opinion  that  certain  words  addressed  by  the  husband  to  the  wife 
indicated  a  desire  on  his  part  that  she  should  commit  adultery. 
PhiUips  V.  Phillips  (4)  decided  that  there  must  be  corrupt  inten- 
tion, that  culpable  neglect  or  supine  inertness  is  not  in  itself 
sufficient,  and  that,  as  connivance  involves  criminality,  if  the 
facts  are  equivocal,  the  presumption  is  in  favour  of  an  absence  of 
intention.  See  also  Moorsom  v.  Moorsom  (5).  The  mind  of  the 
husband  must  be  concurrent,  must  view  the  wife's  course  of  con- 
<hict  with  pleasure :  Rogers  v.  Rogers  (6).  A  husband  must  not 
actively  provide  facilities  for  wrong-doing,  but  may  abstain  from 
interference  for  the  purpose  of  obtaining  evidence;  Bishop  on 
Divorce;  Sanchez  de  MatrimoniOy  lib.  10,  disp.  12,  No.  52,  cited 
in  Timmings  v.  Tiramings  (7).  In  Harris  v.  Harris  (8),  which 
is  directly  opposed  to  the  decision  in  Neich  v.  Neich  (3),  it  was 
held  that  a  husband  who  assented  to  his  wife's  going  away  to 
live  with  the  co-respondent,  but  with  great  reluctance  and 
wnow,  had  not  disentitled  himself  to  relief. 
There  was  no  appearance  for  the  respondents. 


The  judgment  of  the  Court  was  delivered  by 

Grifftth  C. J.     This  is  an  appeal  from  a  decision  of  the  Supreme 


(1)  1  Sw.  k  Tr.,  475. 

l2)  1  Rob.  £.,  144. 

(3)  (1901),  1  .S.B.  (N.8.  W.),  Div.  67. 

W  10  Jur.,  829, 

VOL.  n. 


(5)  3  Hagg.  Ecc,  87,  at  p.  107. 

(6)  3  Hagg.  £co.,57. 

(7)  3  Hagff.  Ecc.,  76,  at  p.  82. 

(8)  31  L.J.  P.M.  &  A.,  69. 
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H.  C.  OF  A.  Court  affirming  a  judgment  of  Mr.  Justice  Walker  dismissing 

^ *        the   appellant  8  petition   for   a   divorce  from   his   wife   on    the 

Davis       ground  of  adultery.     The  facts  of  the  case  are   not  in  dispute, 
Uavih  and   ^^^  ^^^  ^^  ^  very  small  compass.   [His  Honor  stated  the  fa<;ts  as 
Hughes,     above,  and  proceeded.] 

On  these  facts  the  learned  Judge  of  first  instance  apparently 
held  that  the  petitioner  had  been  guilty  of  conduct  conducing  to 
his  wife's  adultery.  The  petitioner  appealed  to  the  Full  C!oiirt, 
who  held  that  the  petitioner  had  been  guilty  of  connivance,  the 
connivance  relied  on  being  watching  to  obtain  evidence  of  the 
suspected  adultery.  Of  course,  in  one  sense,  he  might  possibly 
have  prevented  the  adultery  as  soon  as  he  saw  the  co-respondent 
approaching  the  house,  by  taking  steps  to  prevent  him  from 
entering  it.  There  is  a  passage  in  the  judgment  of  Lord  Clielms- 
ford  in  the  case  of  Gipps  v.  Oipps  (1),  relied  on  in  the  Supreme 
Court,  which  is  very  material  on  this  point :  "  It  must  be  borne 
in  mind  that  the  offence  of  adultery  is  complete  in  a  single 
instance  of  guilty  connection  with  a  married  woman.  It  is 
the  first  act  which  constitutes  the  crime,  and  though  the 
adulterous  intercourse  between  the  parties  should  continue  for 
years,  there  is  not  a  fresh  adultery  upon  every  repetition  of  the 
guilty  acts,  although  all  and  each  of  them  may  furnish  proof  of 
the  adultery  itself."  Now  in  this  case  the  husband  suspected 
the  fact  of  adultery,  and  watched  to  obtain  evidence  for  the 
purpose  of  proving  it.  The  learned  Judges  of  the  Supreme  Court 
thought  that  this  amounted  to  connivance.  I  will  state  what  we 
conceive  to  be  the  law  as  to  connivance.  As  far  as  we  know, 
there  is  no  conflict  of  opinion  on  this  point  to  be  foimd  in 
the  books.  The  matrimonial  law  is  derived  from  the  Canon 
Law.  The  first  case  cited  to  us  was  Phillips  v.  Phillips  (2), 
in  which  Dr.  Lushington  stated  the  principles  of  law  governing 
the  power  of  the  Divorce  Court  as  to  connivance.  The  same 
case  was  relied  on  by  the  Supreme  Court  of  New  South  Wales 
in  the  case  of  Linscott  v.  Liiiscott  (3).  In  that  case  delay  in 
instituting  the  suit  was  held  not  to  be  evidence  of  connivance, 
and  the  learaed  Chief  Justice  in  his  judgment  referred  to  the 

(1)  33  L.J.  P.M.  &  A.,  161,  at  p.  169.  (2)  1  Rob.  K,  144. 

(3)  18N.S.\V.  L.R.,  Div.  12. 
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case  of  Phillips  v.  Phillips  (1),  and  quoted  some  passages,  which  H.  C.  op  A. 
I  will  also  read  as  applying  to  the  facts  of  this  case,  though  the 
application  is  not  quite  the  same.  Dr.  Lushington  says  (2) :  Davis 
"The  tii-st  case  to  which  I  refer  is  that  of  Rogers  v.  Rogers  (3),  ^^yis  and 
in  which  Sir  John  JS'icholl  says :  *  Without  doubt,  conniv-  Hughes. 
ance  on  the  part  of  the  husband  will,  in  point  of  law,  bar 
liim  from  obtaining  relief,  on  account  of  the  adultery  which  he 
has  allowed  to  take  place.  Volenti  non  fit  injuria  is  the 
principle  on  which  the  rule  has  been  founded.*  I  apprehend 
that  the  meaning  of  this  maxim  is,  that  there  must  be  consent 
— the  party  must  be  acquiescing  in  (it  matters  not  whether 
actively  or  passively),  and  cognizant  of  the  adulterous  inter- 
course of  his  wife.  That  consent  must  be  proved,  either  by 
direct  evidence  or  by  necessary  consequence  from  his  conduct. 
Sir  John  Nicholl  refers  to  several  cases.  '  In  these  cases,'  he  says, 
*  it  was  held  not  to  be  necessary  that  any  active  steps  should  be 
taken  on  the  part  of  the  husband  to  corrupt  the  wife — to  induce 
and  encourage  her  to  commit  the  criminal  act.  Passive  acquies- 
cence would  be  suflScient  to  bar  the  husband,  provided  it  appeared 
to  be  done  with  the  intention,  and  in  the  expectation  that  she 
would  be  guilty  of  the  crime' — {xvith  the  intention) — 'but,  on  the 
other  hand,  it  has  always  been  held  that  there  must  be  a  consent. 
The  injurj''  must  be  volenti ' — (nothing  can  be  stronger  than  these 
words ;  and  the  learned  Judge  having  stated  what  connivance  is, 
proceeds  to  show  what  it  is  not).  *  It  must  be  something  more 
than  mere  negligence — than  mere  inattention — than  over-confi- 
dence— than  dulness  of  apprehension — than  mere  indifference — 
it  must  be  intentional  connivance,  in  order  to  amount  to  a  bar.' 
.  .  .  .  *  If  the  f a<jts  are  equivocal,  the  presumption  is  in  favour 
of  the  absence  of  intention.'  "  Dr.  Lushington  then  referred  to  the 
case  of  Timviings  v.  Timmings  (4),  which  w^as  also  refeixed  to  by 
the  Supreme  Court,  as  having  been  disapproved  of  in  Gipps  v. 
Gipps  (5).  An  examination  of  the  latter  case,  however,  shows  that 
the  supposed  disapproval  was  due  to  a  misapprehension  of  the 
language  of  Lord  StowelL  In  the  case  of  Timrndngs  v.  Timmings 
(6),  Lord  Stowell  is  reported  to  have  said  :  "True  it  is,  that  a  hus- 

(1)  1  Rob.  E.,  144.  (4)  3  Hagg  Ecc,  76. 

(2)  1  Rob.  E.,  at  p.  157.  (o)  33  L.J.  P.M.  &  A.,  161. 

(3)  3  Hagg.  Ecc,  57.  (6)  3  Hagg.  Ecc,  76,  at  p.  81. 
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H.  C.  OF  A.  band  is  not  barred  by  a  mere  permission  of  opportunity   for 

adultery ;  nor  is  it  every  degree  of  inattention  on  his  part  w^hich 

Davis       will  deprive  him  of  relief ;  but  it  is  one  thing  to  permit  and  another 

Davis  and  ^  invite :  he  is  perfectly  at  liberty  to  let  the  licentiousness  of  the 
Hughes,  wife  have  its  full  scope  ;  but  that  he  is  to  contrive  the  meeting, 
that  he  is  to  invite  the  adulterer,  then  to  decamp  and  give 
him  the  opportunity,  I  do  think  amounts  to  legal  prostitution. 
The  analogy,  as  to  theft,  in  the  passage  cited  from  Sanchez  shows 
this  doctrine."  The  words  misapprehended  are  "he  is  per- 
fectly at  liberty  to  let  the  licentiousness  of  his  wife  take  its  full 
scope."  Immediately  after  the  passage  just  quoted  Lord  StowM 
referred  to  Sanchez.  It  will  be  convenient  here  to  read  the 
passage  on  which  he  relied.  Sanchez  was  a  gi'eat  writer  on 
the  Canon  Law,  and  probably  the  generally  acccepted  view 
taken  of  connivance  is  derived  from  his  work  "  De  Matrimonio.'' 
The  passage  is  in  lib.  10  disp.  12,  No.  52, — I  shall  read  it 
in  English — "  It  is  lawful  for  a  man  who  suspects  his  wife 
of  adultery  to  watch  her  with  proper  witnesses  so  as  to  be 
able  to  convict  her  of  adultery,  first  because  that  is  not  con- 
niving at  the  offence  but  taking  advantage  of  her  wickedness 
for  his  own  advantage;  secondly,  because  it  is  one  thing  to 
invite,  advise,  or  enjoin  the  commission  of  a  wrong  thing,  which 
is  never  lawful,  and  another  to  allow,  or  abstain  from  removing 
the  opportunity  for  wrong-doing,  which  is  sometimes  permissible 

for  the  sake  of  some  greater  good For  instance, 

parents  or  masters  of  a  household  do  no  '^Tong  in  abstaining  from 
removing  some  opportunity  for  theft  from  their  children  or  depend- 
ants, when  they  know  that  they  are  addicted  to  it,  in  order  that  they 
may  by  such  means  be  caught  in  the  theft  and  recalled  to  rectitude." 
The  analogy  put  by  Sanchez  shows  that  he  did  not  think  it 
connivance  to  watch  for  the  purpose  of  discovering  the  existence 
of  a  suspected  fact,  and  it  is  manifestly  in  that  sense  that 
Lord  Stowell  used  the  words  that  a  man  may  let  the  licentious- 
ness of  his  wife  take  its  full  scope,  that  is  to  say,  if  he  suspects 
her,  for  the  purpose  of  convicting  her.  The  learned  Chief 
Justice  in  the  case  of  Linscott  v.  Linscott  (1),  after  quoting 
from  Phillips  v.  Phillips y  which  was  decided  in  1844,  refers  to  the 

(1)  18N.S.W.  L.R.,  Div.  12. 
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ease  of  AlUn  v.  Allen  (1)  which  was  a  case  before  a  juiy,  in  which   H.  C.  of  A. 
Mr.  Justice  Hill  directed  the  jury  as  to  the  question  of  conniv- 
ance  in  these  words : — "  To  find   a   verdict  of  connivance,  you       Davis 
must  be  satisfied   from   the  facts  established  in  evidence  that   i^^^.g  ^j^^ 
the  husband  so  connived  at  the  wife's  adultery  as  to  give  a     Hughbs. 
willing  consent  to  it.     Was  he,  or  was  he  not,  an  accessory  before 
the  fact  ?     Mere  negligence,  mere  inattention,  mere  dulness  of 
apprehension,  mere  indiflTerence,  will  not  suffice ;  there  must  be  an 
intention  on  his  part  that  she  should  commit  adultery.     If  such 
a  state  of  things  existed  as  would,  in  the  apprehension  of  reason- 
able men,  result  in  the  wife's  adultery — whether  that  state  of 
things  was  produced  by  the  connivance  of  the  husband  or  inde- 
pendent  of  it — and  if  the  husband,  intending  that  the  result  of 
adultery  should  take  place,  did  not  interfere,  when  he  might  have 
done  80,  to  protect  his  own  honour,  he  was  guilty  of  connivance." 
I  will  refer  to  one   other  later  case,  Marris  v.  Marris  (2), 
decided  by  Sir  C.  Creawell  in  1862.     In  that  case  the  husband 
had  in  a  sense  consented  to  his  wife  leaving  him  and  going  to  live 
irith  the  co-respondent.     An   improper   intimacy   had   gone   on 
for  a  long  time  between  the  wife  and  co-respondent,  and  the 
husband  knew  of  it,   but  was  unable   to  prevent   its  continu- 
ance.   The   wife   expressed   her  intention  of  going  away  from 
him,  and  he  said,  in  effect,  "  Very  well,  if  you  have  definitely 
made  up  your  mind,  I  can   do  no  more,  you  had  better  go ;" 
and  she  went.     Tlie  learned  Judge  Ordinary  said:  "I  cannot 
construe  that  into  a   willing  consent  that  the  adultery   should 
be  committed.      It    is   an    unwilling    consent,   given    because 
she  would   not   comply   with    the   condition    that    he    insisted 
upon  of  gi\'ing  up  the  improper  intimacy.     I  had  a  good  deal 
of  difficulty  in  my  own  mind  as  to  the  meaning  of  the   word 
*  connivance'   as  used   in   the   Ecclesiastical   Courts.      By   con- 
nivance I  understand  the  willing  consent  of  the  husband ;  that 
the  husband  gives   a  willing  consent  to  the  act,  although  he 
may  not  be  an  accessory  before  the  fact ;  that,  although  he  does 
not  take  an  actual  step  towards  procuring  it  to  be  done,  he  gives 
a  willing  consent  and  desires  it  to  be  done."     These  observations, 
as  well  as  all  the  others  quoted,  are  entirely  inapplicable  to  mere 

(1)  30  LmJ.,  P.M.  &  A.,  2,  at  p.  4.  (2)  31  L,J.,  P.M.  &  A.,  69,  at  p.  72. 
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H.  C.  OF  A.  watching  to  detect  a  wife  in  the  commission  of  the  offence,  the 
adultery  of  which  the  appellant  complains  having,  as  pointed  out 
Davis       ^Y  Lord  Chelmsfm^dj  begun  long  before.    What  the  appellant  w^as 
J.     '^'  doing  was  merely  seeking  evidence  of  an  existing  fact.    How 

HuGHKs.  then  can  it  be  suggested  that  he  connived  at  or  willingly  assented 
to  the  commencement  of  the  adulterous  intercourse  ?  All  the 
evidence  is  to  the  contrary.  The  facts  in  this  case  do  not,  in  our 
opinion,  afford  any  evidence  of  connivance  on  the  part  of  the 
petitioner  in  the  sense  in  which  that  word  is  used  in  the  Matri- 
monial Causes  Act 

The  appellant  was  therefore  entitled  to  succeed. 

Appeal  allowed,  mith  costs  against  tlie  co- 
respondent. Decree  nisi  for  dissolution 
of  the  marriage,  vrith  costs,  to  he  made 
absolute  in  three  months.  Costs  of  suit 
to  be  paid  by  co-respondent 

Proctors  for  appellant,  Shipway  <b  Benie. 

C.  A.  W. 


[HIGH   COURT    OF    AUSTRALIA.] 

JOHANSEN Plaintiff; 

AND 

CITY     MUTUAL     LIFE     ASSURANCE^ 

SOCIETY,    LIMITED  •  j     ^^^^^^^*^^- 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

QUEENSLAND. 

H  C   OF  A     P'f^ciice — Special  leave  to  appeal — Grounds  for  granting — Matter  of  public  interest 
IQQA  — ^^ot  granted  on  mere  questions  of  fact — Jtidgment  appealed  from  unattended 

.  with  sufficient  doubt, 

Sydney,  Special  leave  to  appeal  to  the  High  Court  from  a  judgment  of  the  Supreme 

Dec.  13.  Court  of  a  State,  in  a  case  involving  less  than  the  appealable  amount,  will  not 

be  granted  by  the  High  Court  where  the  questions  involved  are  mere  questions 

OrifflthC.J.,  of  fact,  nor,  even  in  a  case  involving  an  important  question  of  law,  if  the 

O'Oonnor  JJ.  judgment  from  which  leave  to  appeal  is  sought  appears  to  the  Court  to  be 

unattended  with  sufficient  doubt  to  justify  the  granting  of  leave. 
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DaUy   Tdtgraph  Newspaper  Co,   Ltd.  v.  McLaughlin  (1  C.L.R.,  479);   H.  C,  or  A. 
\WA\  A.C.,  776),  followed.  1904. 

Application  for  special  leave  to  appeal  from  the  judgment  of  the  Supreme        ' — ^'^ 
Conrt  of  QaeenaUnd  ( [1904]  St.  R.  Qd.,  288),  refused.  Johansen 

V. 

City  Mutual 
HonoN  for  special  leave  to  appeal.  Life  Assur- 

This  was  an  action  brought  by  the  applicant  as  executrix  of  ^^luute^^^ 

Lire  Johansen,  deceased,  to  recover  £150  and  bonuses  under  a       

policy  of  assurance  effected  by  the  deceased  with  the  defendants 
on  his  own  life.  '  At  the  trial  Cooper  C.J.,  who  presided,  sub- 
mitted to  the  jury  a  great  number  of  questions,  all  of  which,  with 
the  exception  of  two,  the  jury  found  in  favour  of  the  plaintiff. 
His  Honor,  upon  the  findings  of  the  jury,  gave  judgment  for  the 
plaintiff  for  £109  13s.,  the  amount  to  which  the  jury  found  that 
she  was  entitled. 

The  defendants  appealed  to  the  Full  Court  to  have  the  judgment 
set  aside  on  the  ground  that  the  findings  of  the  jury  in  the  plain- 
tiff s  favour  were  against  the  evidence,  or  to  have  judgment  entered 
for  the  defendants  on  the  ground  that  the  judgment  was  contrary 
to  law. 

The  Full  Court,  after  argument  allowed  the  appeal  with  costs 
and  ordered  a  new  trial  (1). 

The  facts  sufficiently  appear  from  the  judgment. 

Hart  for  the  applicant.  An  important  question  of  law  is 
involved,  affecting  insurance  companies  in  general,  viz.,  the  con- 
struction of  an  article  of  association :  Sun  Fire  Office  v.  Hart  (2). 
There  is  also  a  question  of  estoppel  and  of  the  authority  of 
agents:  Ruben  v.  Great  FingaU  Consolidated  and  others  (3); 
Biggerstaff  v.  Rowatfs  Wharf  Limited  (4).  There  is  also  a  ques- 
tion arising  on  the  construction  of  sec.  22  of  the  Life  Assurance 
Companies  Act  1902  (Q.),  as  to  the  lapsing  of  life  policies,  and 
also  the  question  how  far  a  Court  of  Appeal  is  justified  in  inter- 
fering with  the  decison  of  a  Court  of  first  instance  on  questions 
of  fact  The  case  has  aroused  considerable  public  interest  and 
attention  in  the  State. 

The  judgment  of  the  Court  was  delivered  by 

Gbifftth  C.J.  In  this  case  a  great  niimber of  questions  of  fact  and 

(1)  U9(H)  St.  R.  Qd.,  288.  (3)  (1904),  2  K.B.,  712. 

(2)  14  App.  Cas.,  98.  (4)  (1896),  2  Ch.,  93. 
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*  ^'    *  of  law  were  raised  before  the  Supreme  Court  of  Queensland.  The 

w,^       case  is  under  the  appealable  amount,  and  the  question  is  whether 

JoHANSEN    we  ought  9r  ought  not  to  follow  the  practice  we  have  already  laid 

City  Mutual  down  for  ourselves  of  not  granting  special  leave  to  appeal  unless 

ance^ScSkty  ^®  *^®  ^^  opinion  that  the  case  is  one  of  gravity,  or  involving  some 

Limited,     important  question  of  law,  or  affecting  property  of  considerable 

value ;  or  unless  it  is  a  case  which  is  otherwise  of  public  importance, 

or  is  of  a  very  substantial  character. 

As  was  pointed  out  by  the  Privy  Council  in  the  recent  applica- 
tion by  the  Daily  Telegraph  Newspaper  Co.,  in  the  Daily  Telegraph 
Newspaper  Co.  v.  McLaughlin  (1),  they  would  not  grant  special 
leave  to  appeal,  even  though  those  conditions  I  have  mentioned 
existed,  if  it  appeared  that  the  decision  sought  to  be  appealed 
from  was  plainly  right  or  was  unattended  with  sufficient  doubt  to 
justify  His  Majesty  in  granting  special  leave  to  appeal. 

Now,  in  the  present  case,  it  is  said  that  the  matter  is  one  of 
gravity  and  involves  a  matter  of  public  interest,  but  only  in  the 
sense,  we  are  told,  that  the  public  takes  great  interest  in  the  case. 
That  is  not  the  meaning  of  the  term  as  used  in  our  judgment  in 
the  case  of  Dalganio  v.  Hannah  (2).  It  does  not  affect  property 
of  considerable  value,  and  is  not  a  case  of  public  importance, 
except  as  between  the  plaintiff  and  the  defendants,  nor  is  it  of  'a 
very  substantial  character. 

The  only  point  remaining  is,  can  it  be  said  to  involve  an  im- 
portant question  of  law.  One  question  is  whether  there  was  any 
evidence  to  go  to  the  jury  that  the  assured  had  repaid  a  loan  of 
£10.  That  is  a  dry  question  of  fact,  and  the  Supreme  Court  of 
Queensland  was  of  opinion  that  there  was  no  evidence  of  it.  It 
is  not  the  practice  of  the  Privy  Council,  as  was  pointed  out  in 
McLaughlin's  Case,  to  grant  special  leave  to  appeal  on  mere 
questions  of  fact.  It  is  not  necessary,  therefore,  for  us  to  express 
any  opinion  on  the  point  here.  Another  question  was  whether 
the  defendant  company's  resident  agent  at  Brisbane  had  authority 
to  perform  functions  which  by  the  articles  of  association  of  the 
company  are  conferred  upon  the  Board ;  and  that  again  was  a 
question  of  fact,  which  the  jury  found  in  that  instance  against 
the  applicant.     The  only  thing  that  is  really  left  that  can  be 

(1)  1  C.L.R.,  479  ;  (1904),  A.C.  776.  (2)  1  C.L.R.,  1. 
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seriooaly  considered,  is  the  question  of  law  that  has  arisen  as  to   H-  C-  <>'  ^• 

•  •     •  1904 

the  oonstruction  of  the  defendant's  articles  of  association.  v^^ 

By  Article  58  it  is  provided  that  all  premiums  are  payable  on    Johansbn 

or  before  the  day  or  days  set  forth  in  the  policy,  or  within  one  ^^  mxitual 

eakndar  month  thereafter,  and  that  in  the  event  of  default  in  Life  Assto- 

ANCK  Society 

payment  of  any  premium,  the  policy  shall  lapse  and  be  void;     Limited. 
provided  that  within  twelve  months  after  default  the  Board  may 
renew  such  policy  on  such  terms  as  they  may  deem  equitable. 

By  Article  60  it  is  provided  that  a  policy  shall  acquire  a 
fioirender  value  after  three  years  payments  have  been  made,  and 
that  the  failure  or  omission  to  pay  the  premiums  shall  not  render 
the  policy  void  as  long  as  the  surrender  value^  as  fixed  by  the 
Board,  is  in  excess  of  any  loan  thereon,  and  is  sufficient  for  the 
payment  of  the  premium  then  due. 

Beading  these  two  articles  together,  the  Supreme  Court  were 
of  opinion  that,  as  the  surrender  value  was  not  sufficient  to  cover 
the  amount  of  the  loan  and  the  premium  due.  Article  58  applied, 
and  the  policy  lapsed  and  became  void,  subject  to  the  proviso  that 
within  twelve  months  the  Board  might  renew  on  such  terms  as  it 
deemed  equitable.  In  this  case  the  twelve  months  had  elapsed  with- 
out the  Board  doing  anything  to  renew  the  policy.  The  short 
qnestioD  of  law  is  whether  the  policy  was  then  dead  or  void,  and  we 
lie  asked  to  say  that  it  is  important  that  it  should  be  argued 
whether  the  words  "  within  twelve  months  after  default "  govern 
the  power  of  the  Board.  That  does  not  seem  to  be  a  difficult 
question  of  law.  It  may  be  an  important  question  of  law,  perhaps, 
within  the  rule  apparently  followed  in  the  Sun  Fire  Office  v. 
flart  (1),  where,  although  it  was  a  case  only  of  the  construction 
of  a  elaose  in  a  fire  insurance  i)olicy,  the  Privy  Council  granted 
special  leave  to  appeal  on  the  ground  that  the  same  question 
ai^Ued  to  a  great  niunber  of  other  policies.  But,  supposing  that 
this  is  an  important  question  of  law  in  the  present  case,  another 
condition  must  be  found,  in  the  opinion  of  the  Privy  Council. 
In  their  judgment  they  said  they  would  not  grant  such  an 
Application  "if  the  judgment  from  which  leave  to  appeal  was 
sought,  was  plainly  right  or  unattended  with  sufficient  doubt  to 
jostify  their  Lordships  in  advising  His  Majesty  to  grant  special 

(1)  14App.  Cas.,  98. 


I 


190  HIGH   COURT  [1905. 

H.  0.  OF  A.  leave  to  appeal."    Applying  these  words  here,  the  application 

should  not  be  granted,  if  the  judgment  was  plainly  right  or  unat* 

JoHANSKN    tended  with  sufficient  doubt  to  justify  us  in  granting  special  leave 

City  Mutual  ^  8*??^  ^^  ^  case  below  the  appealable  amount.     The  point  of 

LifeAssur-  law   decided   is   that  the  words  "within  twelve   months   after 

Limited,     default "  are  to  have  their  natural  meaning,  and  that  does  not 

seem  to  us  to  be  attended  with  serious  doubt.     That  being  the 

only  question  in  the  case  of  sufficient  importance  to  justify  special 

leave,  leave  must  be  refused. 

Leave  refused* 

Solicitor  for  applicant,  E,  Pugh,  by  R,  P,  Hickson. 

C.  A.  W. 


[HIGH  COURT  OF  AUSTRALIA.] 

WILSON  Appellant; 

AND 

CARMICHAEL Respondent. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
NEW  SOUTH  WALES. 

H.  C.  OF  A.    Partnership — Suit /or  winding  vp — Stay  of  common  laic  action — Appeal — Q\u9ti(m 
1904.  oj  fact — Power  of  High  Court  to  make  mich  order  as  the  Supreme  CouH  cotdd 

' — >^ — '  have  made — Variation  of  decree  by  consent. 

j^       in     on  In  an  appeal  from  the  decision  of  a  Judge  of  first  instance  on  a  question  of 

^l   22.  lAct,  where  the  question  turns  on  the  credibility  of  witnesees,  who  have  been 

subjected  to  cross-examination,  and  the  Judge,  having  had  the  opportunity  of 

Oriffith  C.J.,  seeing  and  hearing  the  witnesses,  has  deliberately  come  to  a  conclusion  as  to 

O^nnor^'jJ  which  side  has  given  the  correct  version,  the  Court  of  Appeal  will  not  disturb 

his  finding  unless  it  is  clearly  satisfied  that  the  finding  was  wrong. 

Where  both  parties  to  an  appeal  consent,   the  High  Court  may  vary  the 
decree  appealed  from  so  as  to  give  the  appellant  part  of  the  relief  which  he 
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seeks,  and  make  such  an  order  as  would,  if  the  parties  had  consented,  have   H.  C.  OF  A. 
been  made  by  the  Court  whose  judgment  is  appealed  from.  1904. 

The  appellant  and  respondent  entered  into  a  partnership  for  the  purpose  of       ^^ 
aoqairing  certain  agencies  and  floating  a  company  to  take  them  over  and  y^ 

carry  on  the  businesses.  During  the  existence  of  the  partnership  the  appellant  Carmighael. 
made  advances  of  money  to  the  respondent  for  partnership  purposes.  The 
company  was  floated,  and  the  appellant  and  respondent  as  vendors,  transferred 
to  it  the  various  agencies  in  return  for  a  large  number  of  shares  in  the  com- 
pany. The  appellant  shortly  afterwards  brought  an  action  at  common  law  to 
recover  from  the  respondent  certain  sums  which  he  alleged  to  be  due  to  him 
IS  a  balance  on  accounts  stated  between  them,  for  money  had  and  received  by 
the  respondent  to  his  use,  the  transactions  out  of  which  the  claim  arose 
heingprhnd  facie  in  respect  of  matters  within  the  partnership  agreement. 

HMf  that  the  respondent  was  entitled  to  have  the  partnership  wound  up 
and  accoiints  taken,  and  to  an  injunction  restraining  the  appellant  from  pro- 
occdiDg  with  the  common  law  action. 

Decree  of  A.  H.  Simpson,  Chief  Judge  in  Equity,  15th  September,  1904, 
varied  by  consent,  and  affirmed  as  varied. 

Appeal  from  a  decision  of   A.   H.   Simpson,  Chief  Judge  in 
Equity. 

The  appellant  and  respondent  had  for  some  time  been  co- 
operating in  an  endeavour  to  float  a  company  in  Australia  for  the 
porpose  of  acquiring  and  carrying  on  the  agency  of  an  American 
paper-manufacturing  company  and  other  agencies.  For  the  pur- 
poses of  the  undertaking  the  appellant  from  time  to  time  advanced 
ooasiderable  sums  of  money  to  the  respondent,  who  devoted  the 
whole  of  his  time  towards  the  work  of  securing  the  agencies  and 
financing  and  floating  the  company.  The  company  was  formed, 
and  the  appellant  and  respondent  received  6,660  shares  in  the 
company,  which  were  transferred  to  them,  but  which  stood  in  the 
T^ter  in  the  name  of  the  respondent.  Some  differences  arose 
between  the  parties,  and  the  appellant  brought  an  action  at  com- 
iw»  law  against  the  respondent  claiming  a  considerable  sum  for 
Daoney  had  and  received  by  the  respondent  to  the  use  of  the 
appellant.  The  respondent  then  instituted  a  suit  in  Equity  to 
have  it  declared  that  he  and  the  appellant  were  in  partnership, 
and  to  have  the  partnership  wound  up  and  accounts  taken,  and  also 
for  an  injunction  restraining  the  prosecution  by  the  appellant  of 
his  action  at  law.  The  appellant  then  brought  a  cross  suit  to  have  it 
declared  that  he  was  entitled  to  half  the  shares  allotted  to  them  in 
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H.  C.  OP  A.  the  company,  and  for  a  division.    The  suits  were  consolidated  and 

on  15th  September,  1 904,  Simpson  Chief  Judge  in  Equity  dismissed 

WiijjoN      ^^^  appellant's  suit  with  costs.     By  the  decree  it  was  declared 

Carmichabl  ^^^^  ^^®  appellant  and  respondent  were  partners  in  equal  shares, 

and  were  equally  liable  to  contribute  to  capital,  and  that  the  6,660 

shares  were  an  asset  of  the  partnership,  and  that  respondent  was 
entitled  to  receive  out  of  the  assets  a  salary  at  the  rate  of  £8  per 
week  between  certain  dates,  and  it  was  ordered  that  the  matter 
be  referred  to  the  Master  for  the  taking  of  an  account,  and  that 
the  appellant  be  restrained  until  further  order  from  proceeding 
with  the  action  at  law,  that  a  receiver  of  the  dividends  from  the 
6,660  shares  in  the  company  be  appointed,  the  respondent  under- 
taking not  to  vote  in  respect  of  the  shares  until  further  order,  the 
further  costs  being  reserved,  with  liberty  to  all  parties  to  apply. 
The  facts  are  sufficiently  stated  in  the  judgment. 

Dr,  CvZlen  and  Loxton,  for  the  appellant.  The  Judge  was 
wrong  in  finding  that  on  the  evidence  there  was  a  partnership. 

[Griffith  C.J. — Was  not  it  a  question  of  fact  depending 
almost  wholly  upon  verbal  evidence.  Unless  you  can  show  that 
the  finding  is  wholly  inconsistent  with  the  documentary  evidence, 
this  Court,  sitting  as  a  Court  of  Appeal,  will  not  disturb  it.  The 
credibility  of  the  witnesses  was  purely  a  question  for  the  Judge.] 

Assuming  that  the  Judge  was  unable  to  rely  on  the  verbal  evi- 
dence of  the  parties,  and  that  they  cancelled  one  another.  His  Honor 
drew  wrong  conclusions  from  certain  letters.  [They  then  ad- 
dressed themselves  to  the  documentary  evidence  and  referred  to 
Pooley  V.  Driver  (1) ;  Lindley  on  Partnership,  6th  ed.,  p.  18 ; 
Hamilton  v.  Smith  (2);  Wyld  v.  Hopkins  (3);  Southampton 
Dock  Co.  V.  Southampton  Harbour  and  Pier  Board  (if) ;  Venning 
V.  Leckie  (5);  French  v.  Styring  (6) ;  South-Eastern  Railway  Co. 
V.  Brogden  (7).] 

Gordon  K.C.  (with  him  Rich)  for  the  respondent,  were  not  called 
upon  to  argue  the  point  as  to  the  existence  of  a  partnership. 

(1)  5  Ch.  D.,  458.  (4)  L.R.,  11  Eq.,  254. 

(2)  5  Jur.,  N.S.,  32.  (5)  13  East.,  7. 

(3)  15  M.  &  W.,  517.  (6)  2H  L.J.,  C.P.,  181. 

(7)  3  Mac.  andG.,  8. 
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If  there  was  a  partnership,  the  decree  was  a  proper  one,  and  the   ^-  ^'  ^^  ^^ 
respondent  was  entitled  to  an  account,  and  to  have  the  common 
law  proceedings  restrained :  Southampton  Dock  Co.  v.  Southamp-      Wilson 
ton  Harbour  and  Pier  Board  (1).     The  remedy  in  Equity  is  the  carmichael 
more  convenient.  

(He  was  stopped  on  that  point.) 

[Griffith  C.J. — A  question  arises  on  the  evidence  whether  the 
liability  of  Carmichael  was  not  taken  over  by  the  company,  and 
whether  therefore,  an  account  taken  in  their  absence  would  not 
be  futile.] 

The  evidence  negatives  that,  and  even  if  it  did  not,  that  was  a 
point  that  should  have  been  raised  by  the  appellant  in  his  plead- 
ings. It  was  assumed  in  the  Court  below  that  the  taking  of 
aoeaunts  would  result  in  a  liability  on  the  part  of  either  the 
appellant  or  the  respondent.  The  appellant  should  have  asked  to 
amend  before  judgment,  if  he  wished  to  have  the  company  joined ; 
he  cannot  take  advantage  of  the  point  now:  Borough  of  Randwick 
T,  Avstralian  Cities  Investment  Corporation  {2),  It  would  be 
a  plea  of  novation,  and  an  answer  to  either  a  common  law  action 
or  a  suit  in  Equity:  Pollock  on  Contracts,  7th  ed.,  p.  204.  There 
is  no  evidence  of  the  consent  of  the  company  to  take  over  the 
liability. 

As  to  the  appellant's  suit  for  division,  the  Judge  was  right  in 
ordering  that  the  shares,  as  partnership  property,  should  remain 
in  statu  quo  until  after  the  taking  of  accounts.  The  respondent 
is  prepared  to  consent  to  an  order  by  this  Court  that  the  shares 
be  divided  for  the  purpose  of  enabling  the  appellant  to  vote,  but 
not  80  as  to  allow  him  to  dispose  of  them,  and  defeat  the  respond- 
ent's lien. 

br.  Cullen  in  reply.  The  point  as  to  novation  is  open  to  the 
appellant  now. 

There  are  no  facts  alleged  in  the  pleadings  which  show  that  the 
respondent  has  any  lien  on  the  shares.  The  statement  of  claim 
negatives  it. 

The  appellant  will  consent  to  a  variation  of  the  order  so  as  to 
direct  a  transfer  of  the  scrip  to  him,  to  be  placed  with  a  receiver 
subject  to  the  declaration  of  a  lien. 

(1)  L.R.,  11  Eq.,  254.  (2)  (1893)  AC,  322. 
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H.  C.  OF  A.       Griffith  C.J.      This  is  an  appeal  from  the   Chief  Judge  in 

^^^       Equity,  turning  almost  entirely  upon  questions  of  fact.      The 

WiMON      learned  Judge  below  had  the  advantage  of  hearing  the  parties, 

Carmichakl.  ^^^  gave  their  evidence  orally,  and  the  evidence  of  another  wit- 

ness  who  may  be  regarded  as  an  independent  witness,  and  whom 

Griffith  C.J.  Ill 

the  Judge  regarded  as  an  accurate  witness  and  a  witness  of  truth. 
Weighing  the  evidence  of  these  parties,  he  arrived  at  the  conclu- 
sion that  there  was  in  point  of  fact  an  actual  partnership  subsist- 
ing between  the  appellant  and  the  respondent  during  the  period 
in  question.  An  appeal  is  made  to  us  on  the  ground  that  the 
finding  is  erroneous  in  point  of  fact.  In  a  case  where  a  Judge  of 
first  instance  has  had  the  opportunity  of  seeing  the  witnesses, 
where  it  turns  on  the  matter  of  credibility,  where  they  have  been 
cross-examined,  and  where  he  has  deliberately  come  to  a  conclusion 
as  to  which  side  has  given  the  correct  version,  it  is  very  difficult 
to  induce  a  Court  of  Appeal  to  diflfer  from  the  decision  of  the 
Judge  of  first  instance.  Apart  from  this  rule,  in  the  present  case 
I  think  it  would  be  very  hard  to  differ  from  him.  If  the  learned 
Judge  had  come  to  any  other  conclusion  I  think  we  should  have 
had  great  difficulty  in  agreeing  with  him. 

The  appellant  contends  that  there  never  was  a  partnership 
between  him  and  respondent.  It  has  been  well  said  that  it  is 
better  to  rely  upon  contemporary  writings  relating  to  any  under- 
standing or  agreement  than  upon  the  accuracy  of  memory  of  a 
person  verbally  recalling  it,  especially  where  the  feelings  of  the 
persons  have  been  heated  by  controvei-sy.  We  find  that  in 
February,  1902,  a  company  was  incorporated  expressly  for  the 
purpose  of  taking  over  the  business  alleged  by  the  respondent  to 
have  been  carried  on  by  the  appellant  and  the  respondent.  The 
appellant's  case  is  that  there  never  was  a  business,  yet  in  February, 
1902,  a  company  was  formed  for  the  purpose  of  taking  it  over, 
and  of  paying  for  it  with  6,660  shares  fully  paid-up  in  a  joint 
stock  company.  This  is  an  agreement  which  is  signed  by  both 
the  parties,  appellant  and  respondent  being  described  in  it  as 
'*  vendors." 

The  acrreement  runs : — *'  The  vendors  shall  sell  and  the  com- 
pany  after  incorporation  shall  purchase — 

Firstly,  the  benefits  and  advantages  of  the  said  agency  (tliat 
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is  the  agency  of  the  American  International  Paper  Co.    H.  C.  of  a. 

which  the  vendors  had  acquired) ; 
Secondly,  all   the  plant,   machinery    and    office    furniture      Wilson 

acquired  by  the  vendors  in  connection  with  the  said  CARBncHAicL 

agency ;  

Thirdly,  all  the  book  debts  due  and  other  debts  due  to  the 

vendors  in  connection  with  the  said  business,  and  the 

full  benefit  of  aU  securities  for  such  debts ; 
Fourthly,  the  full  benefit  of  all  pending  contracts  and  en- 
gagement to  which  the  vendors  are  or  may  be  entitled 

in  connection  with  the  said  business ; 
Fifthlv,  all  cash  in  hand  at  the  bank  and  all  bills  and  notes 

of  the  vendora  in  connection  with  the  said  business ; 
Sixthly,  all  other  property  which  the  vendors  are  entitled  to 

in  connection  with  the  said  business." 
And,  in  face  of  that,  we  are  asked  to  believe  by  one  of  the 
siguatwies  to  that  document  that  there  never  was  any  business, 
and  that  the  whole  transaction  was  illusory,  that  he  had  nothing  to 
do  with  the  concern,  but  only  lent  money  to  the  other  party.  That 
mav  be  true,  but  in  face  of  such  a  document  it  would  be  hard  to 
accept  the  stoiy ;  and,  after  the  learned  Judge,  having  heard  tlie 
evidence,  has  come  to  the  conclusion  that  the  facts  set  out  in  the 
doeament  are  substantially  true,  it  is  almost  hopeless  to  ask  a 
Gonrt  of  Appeal  to  reverse  it.  If,  then,  there  was  a  partnership, 
either  party  Is  entitled  to  have  the  accounts  of  the  partnership 
takeii,and  the  right  continues  until  an  end  is  put  to  it  by  release, 
or  by  settled  accounts,  or  by  the  lapse  of  such  time  as  may  induce 
the  Court  to  refuse  to  interfere.  I  do  not  know  of  any  other 
Mswer,  and  none  of  these  things  are  shown  in  the  present  case. 
The  decree  declaring  a  partnership  and  directing  a  partnership 
Mcount  to  be  taken  is  clearly  right.  One  of  the  incidental  results 
of  such  an  order  is  a  stay  of  proceedings  of  actions  brought  by 
one  party  against  the  other  in  respect  of  matters  which  prima 
foeie  form  part  of  the  partnership  agreement. 

One  matter  may  be  referred  to  which  the  learned  Judge  has 
not  mentioned  particularly.  One  term  of  the  partnership  was 
that  the  respondent  should  be  entitled  to  be  credited  with  a  salary 
of  £8  per  week  between  specified    dates;  and,  at  one  part  of 
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H.  C.  OF  A.  the  argument,  we  had  some  difficulty  in  understanding  hoijr   an 

}_\'        agreement  of  that  kind  could  be  held  to  be  continued  after  the 

Wilson     business  of  the  partnership  had  been  transferred  to  the  company, 

^      ^-  and  when  the  partnership  no  longer  existed  except  for  the  pur- 

pose  of  being  wound  up.     But  the  circumstances  under  which  the 

company  was  formed  must  be  looked  at,  its  object  being  really  to 
take  over  the  business  of  a  partnership.  It  had  no  assets,  no 
capital,  no  means  of  carrying  on  its  business,  and,  in  order  to  get 
started,  it  had  to  get  the  assistance  of  Messrs.  Dalton  Bros.,  who 
stipulated  that  until  it  was  a  paying  concern  the  remuneration  of 
the  managing  director,  the  respondent,  should  be  arranged  be- 
tween him  and  the  appellant.  Under  the  circumstances  there  is 
nothing  absurd  in  supposing  that  ihe  appellant,  who  came  into 
the  business  without  contributing  anything,  should  agree  that  his 
co-partner  should  be  credited  w^ith  a  salary  of  similar  amount  to 
that  which  he  himself  received.  That  difficulty  is  therefore  re- 
moved. 

The  agreement  for  the  formation  of  the  company,  provided  that 
as  part  of  the  consideration  for  the  transfer  of  the  going  concern 
6,660  shares  should  be  allotted  to  the  vendors  or  their  nominees. 
The  provision  was  not  that  they  should  be  allotted  to  the  vendors 
severally,  that  is,  3,330  each.  It  is  apparent,  therefore,  that 
under  that  agreement  the  shares  were  to  be  held  by  both  sub- 
ject to  the  terms  of  the  old  partnership,  and  not  separately  by 
the  individual  members  of  it.  Therefore  it  seems  difficult  to  come 
to  any  other  conclusion  than  that  they  were  partnership  assets. 
The  respondent  brought  the  first  suit.  It  was  the  usual  part- 
nership suit  claiming  a  stay  of  proceedings,  and  the  appellant 
brought  a  cross  suit  claiming  a  division  of  the  6,660  sharea 

The  two  suits  were  heard  together,  and  it  appeared  that  the 
6,660  shares  are  partnership  assets,  each  partner  accordingly  being 
entitled  to  a  lien  on  the  partnership  property  for  the  balance  due 
to  him  after  the  taking  of  the  partnership  accounts.  It  would 
be  unnecessary,  if  that  balance  would  in  any  event  be  a  very 
small  one,  to  make  an  order  that  the  whole  partnership  property 
should  be  subject  to  the  lien.  The  learned  Judge  below  made  no 
order  on  that  point  except  by  the  appointment  of  a  receiver  of 
the  shares. 


^ 


Griffith  O.J. 


iCKR.]  OF  AUSTRALIA.  197 

On  the  appeal  before  us  it  appears  that  the  whole  of  the  decision  R-  C.  of  A. 
of  the  learned  Judge  was  quite  right,  and  the  appeal  consequently 
faOs,  bat,  as  the  respondent's  counsel  has  offered  to  consent  to  a  Wiijbon 
variation  of  the  decree  which  will  give  the  appellant  something  c^^j^jchakl 
of  iriiat  he  wants,  and  the  appellant  is  willing  to  accept  it,  and  as 
we  have  jurisdiction  to  make  any  order  which  the  Court  below 
mi^t  have  made,  and  there  can  be  no  objection  to  our  making  it 
by  consent  now,  we  therefore  order,  by  consent,  that  the  decree 
be  varied  by  omitting  the  order  for  the  appointment  of  a  receiver 
of  dividends  and  of  the  6,660  shares,  and  substituting  a  direction 
that  the  parties  shall  severally  execute  a  proper  transfer  each  of 
^3,330  shares  to  the  other  party,  with  a  declaration  that  the  shares 
90  transferred  shall  be  subject  to  a  lien  for  the  balance,  if  any, 
found  on  taking  accounts  to  be  due  to  the  transferee  by  the 
other  party ;  the  appointment  of  the  receiver  of  the  shares  so 
held  in  severalty  and  the  dividend  thereon  to  be  in  the  same 
terms  as  declared  in  the  decree. 

With  that  variation  in  the  Judge's  order  the  appeal  is  dis- 
nussed.    The  appellant  must  pay  the  costs  of  the  appeal. 

Barton  J.,  and  O'Connor  J.,  concurred. 

Order  accordingly. 

Solicitors  for  the  appellant,  Minter,  Simpson  &  Co. 
SdieitoTs  for  the  respondent,  Norton,  Smith  &  Go. 

C.  A.  W. 
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THE  CITY  BANK  OF  SYDNEY 
Plaintiff, 


Respondent. 


H.  C.  OP  A. 
1904. 

Sydney, 

Dec.  12,  13, 
14,  15,  19. 

Orifflth  C.J., 

Barton  and 

O'Connor  J  J. 


ON  APPEAL  FROM  THE  SUPREME   COURT  OF 

NEW  SOUTH  WALES. 

Principal  and  mrtty—GiuiraiUee — Qu*ing  time — ^tcttiMion  of  limit  of  overdraft  for 
specif  ed period — Assenting  surety  not  discharged — Contract — Partly  oral^  partly 
%n  xoriting — Construction — Question  of  fact  for  jury — New  trial. 

Where,  at  the  request  of  one  of  several  co-sureties  on  a  cash  credit  bond,, 
but  without  the  knowledge  or  assent  of  the  rest,  the  creditor  enters  into  a 
binding  agreement  with  the  principal  debtor  that  an  extension  of  time  for 
payment  shall  be  given  him,  the  surety  at  whose  request  the  time  w^as  given 
is  not  thereby  discharged. 

QtMBre,  whether  a  covenant,  or  a  binding  agreement  by  a  creditor  not  to 
sue  the  principal  debtor  for  a  certain  time,  operates  to  discharge  a  surety, 
even  if  made  without  his  consent. 

Principles  underlying  the  rule  as  to  the  discharge  of  sureties  by  dealings 
between  the  creditor  and  the  principal  debtor,  considered. 

AuHtralian  Joint  Stock  Bank  v.  Bai/ey,  18  N.S.W.  L.R.  (L.),  103,  dig- 
tinguished. 

A  binding  agreement  by  a  bank  to  allow  an  increase  of  the  limit  of  a 
creditor's  overdraft  during  a  specified  period,  may,  under  some  circumstances, 
amount  to  a  giving  of  time  so  as  to  release  the  guarantors  of  the  overdraft. 

House  v.  Bradford  Banking  Co,  Ltd.  (1894)  A.C.,  586,  distinguished. 

I'iie  construction  of  a  contract  partly  oral  and  partly  in  writing  i.s  a  ques- 
tion of  fact  for  the  jury,  who,  in  construing  it,  may  consider  not  only  the 
conversations  and  the  documents,  but  all  the  surrounding  circumstances. 

A  new  trial  will  not  be  granted  where  it  is  clear  that  a  second  trial  must 
have  the  same  result  as  the  first. 

Decision  of  the  Supreme  Court,  (1904)  4  S.R.  (N.S.W.),  IS2,  refusing  to 
grant  a  new  trial,  affirmed,  but  on  a  different  ground. 
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Dkakk 

V. 

The  City 
Bank  of 
Sydney. 


Appeal  from  a  decision  of  the  Supreme  Court,  (1904)  4  S.R,  H-  C.  of  A. 
(X.S.W.),  182.  ^^' 

This  was  an  action  brought  by  the  respondent  bank  on  a 
guarantee  bond  for  £20,000,  dated  13th  December,  1888,  which 
was  entered  into  by  the  appellant  and  others  for  the  purpose  of 
guaranteeing  an  overdraft,  which  the  respondent  bank  proposed 
to  grant  in  favour  of  the  Burwood  Land,  Building  and  Investment 
Company,  Limited.  The  guarantors  were  directors  of  the  com- 
pany, and  their  liability  under  the  bond  was  limited  to  £10,000 
and  interest  thereon. 

The  defendants  were  the  appellant  and  two  other  guarantors, 
and  they  pleaded,  amongst  other  pleas,  a  plea  on  equitable  grounds 
to  the  effect  that,  after  large  advances  had  been  made  by  the 
respondent  bank  to  the  company,  it  was  agreed  between  the 
hank  and  the  company  "  without  the  consent  or  knowledge  of 
the  defendants  and  the  other  sureties,"  for  good  and  valuable 
eonsideration,  that  the  bank  should  give  time  to  the  company  and 
forbear  to  sue  it  for  a  certain  time  then  agreed  upon,  being  a 
longer  time  than  the  period  of  credit  which  the  bank  ought  to 
have  given  the  company  for  payment  of  the  debt ;  that  the  bank 
in  pursuance  of  the  agreement  did  give  time,  and  forbear  to  sue 
during  the  time  agreed  upon.     Issue  was  joined  upon  this  plea. 

At  the  trial  evidence  was  given  by  the  appellant  that  the 
following  conversation  took  place  between  him  and  the  general 
Dianager  of  the  bank : — "  I  had  an  interview  before  receiving  the 
letter  of  tlie  loth  January,  1892.  I  told  him  we  were  about  to 
draw  a  little  more  largely  on  the  Burwood  account,  and  asked  if 
he  would  allow  a  further  overdraft  to  the  extent  of  £20,000.  I 
told  him  we  would  give  further  security,  and  we  should  want  to 
operate  on  the  account  at  once.  He  said  that  up  to  the  30th  June 
we  could  operate  on  that  account  while  the  securities  were  being 
prepared.  That  ended  the  conversation  and  I  left."  On  15th 
January  the  following  letter  was  written  by  the  general  manager 
tfj  the  appellant : — 

"  Dw  Sir, 

"  Referring  to  onr  interview  of  this  morning  in  connection  with  the  Burwood 
SoiMiiig  Society,  I  have  pleasure  in  stating  that  the  bank  is  prepared  to  further 
'moMX  the  company  to  the  extent  asked,  viz.  £7,«500  in  addition  to  the  existing 
bmit  of  £12,500,  such  excess  to  be  granted  until  30th  June  next,  when  by  your 
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On  2l8t  January,  1892,  the  company  executed  mortgages  to 
secure  £20,000,  and  the  appellant  and  the  other  directors  signed 
a  promissory  note,  payable  on  demand,  for  £20,000,  and  the  com- 
pany jointly  and  severally  with  the  directors  executed  a  bond  to 
secure  £25,000,  also  payable  on  demand.  The  company  afterwards 
went  into  liquidation.  On  12th  February,  1894,  the  bank  wrote 
to  the  appellant  asking  to  have  the  debt  reduced  in  terms  of 
the  guarantee.  Shortly  afterwards  the  appellant  and  the  two 
other  defendants  made  arrangements  to  reduce  the  liability  by 
instalments.  Ultimately  the  whole  £10,000  was  paid  by  them. 
The  action  was  to  recover  interest  upon  so  much  of  the  £10,000 
as  remained  unpaid  after  April,  1894. 

At  the  trial  before  Owen  J.  the  appellant  and  his  co-defendants 
contended  that  by  the  agreement  of  15th  January,  1892,  the  bank 
had  given  time  to  the  company  until  the  30th  June  following, 
and  that,  this  having  been  done  without  the  assent  and  knowledge 
of  all  the  sureties,  the  whole  of  the  sureties,  including  the  ap- 
pellant, were  exonerated.  His  Honor  ruled  that  the  construction 
of  the  agreement  was  one  of  law  for  himself,  not  one  of  fact  for 
the  jury,  and  held  that  it  did  not  amount  to  a  giving  of  time. 
The  jury  found  a  verdict  for  the  plaintiff  for  £3,023  18s.  8d. 

The  appellant  and  the  other  defendants  moved  to  make  absolute 
a  rule  nisi  for  a  new  trial  on  several  grounds,  of  which  those 
material  to  this  appeal  were,  that  His  Honor  was  in  error  in 
refusing  to  leave  to  the  jury  as  a  question  of  fact  what  agreement 
was  made  between  the  bank  and  the  Burwood  Land  and  Investment 
Company  on  or  about  the  15th  January,  1892,  with  reference  to 
the  company's  overdraft,  and  the  granting  of  time  for  the  payment 
thereof,  and  that  His  Honor  was  in  error  in  deciding  as  a  question 
of  law  that  the  agreement  made  between  the  bank  and  the  com- 
pany at  the  date  mentioned,  with  reference  to  the  company's  over- 
draft, was  not  an  agreement  binding  the  bank  to  give  time  to  the 
company  for  the  payment  of  the  overdraft 

The  Full  Court  (consisting  of  Dariey  Q.3.,  Simpson  J.  and 
Pring  J.),  discharged  the  rule  with  costs. 
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BaUion  and  Sheppard  (with  /.  L,  Garn/pbdL),  for  the  appellant.  H.  0.  of  a. 
The  contract  upon  which  the  appellant  relies  as  a  giving  of  time, 
whatever  it  was,  was  contained  partly  in  the  conversation  between 
him  and  the  manager  of  the  bank,  and  partly  in  the  letter  written 
by  the  manager  next  day.  Being  partly  oral  and  partly  in  writ- 
ing the  whole  evidence  on  the  point  should  have  been  left  to  the 
jury;  its  construction  was  a  question  of  fact  for  them:  Moore 
V.  Garwood  (1);  Bolckow  v.  Seymour  (2);  Stones  v.  Dowler  (3); 
Palmer  v.  Bank  of  Aaatralaaia  (4).  The  letter  itself  may  be 
either  an  offer  or  an  acceptance,  and  requires  the  conversation 
to  supplement  it.  The  Judge  having  taken  the  matter  from  the 
jury,  there  should  be  a  new  trial,  if  the  terms  of  the  arrangement 
are  capable  of  the  construction  that  they  amounted  to  an  agree- 
ment to  give  time  to  the  principal  debtor. 

The  only  reasonable  construction  that  can  be  put  upon  the 
contrut  is  that  time  was  to  be  given  for  the  payment  of  the 
lialility.  The  letter  contemplates  that  until  30th  June  the  bank 
would  not  call  up  the  overdraft.  Otherwise  the  extension  of  the 
limit  of  the  overdraft  for  that  period  would  be  idle.  Fresh  security 
was  to  be  given  for  the  "  excess,"  or  "  further  assistance."  A 
similar  agreement  was  held  sufficient  to  entitle  the  debtor  to 
retrain  the  creditor  by  injunction  from  calling  up  the  liability  in 
breach  of  the  agreement :  Re  Cracknell  (5).  Rouse  v.  Bradford 
Banking  Co,  Ltd.  (6),  which  was  relied  upon  by  the  Court  below, 
depended  upon  the  particular  facts  of  the  case,  and  does  not  decide 
as  a  matter  of  law  that  in  no  case  can  an  agreement  to  extend 
the  limit  of  an  overdraft  for  a  specified  period  amount  to  a 
giving  of  time.  General  expressions  in  a  judgment  are  not  to  be 
taken  as  expressions  of  the  whole  law,  but  as  governed  and 
quahfied  by  the  particular  facts  of  the  case :  per  Lord  Hcdabury 
in  Quinn  v.  Leathern  (7).  It  is  sufficient  for  the  appellant  to 
establish  that  the  agreement  proved  by  the  letter  and  conversa- 
tion may  have  amounted  to  a  giving  of  time  under  the  circum- 
Kanoes,  because  in  that  case  a  verdict   either  way   would   not 


0)  4  Ex.,  681. 

«2)17C.B.N.S.,  107. 

IS)  29  L J.,  Ex.,  122. 

W  16N.8.W.  L.R.  (L.),  219 ;  (1897) 
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H.  G.  OF  A.   be  disturbed :  Metropolitan  Railway  Co.  v.  Wright  (1).    The  jury 
has  not  had  an  opportunity  of  giving  a  verdict  on  the  point 

If  the  agreement  was  a  giving  of  time,  all  the  sureties  are  dis- 
charged, including  the  appellant. 

[Griffith  C.J. — How  do  you  get  over  the  difficulty  that  the 
appellant  assented  to  the  giving  of  time?] 

It  is  necessary  that  all  the  sureties  should  consent.  It  was 
proved  that  the  consent  of  one  at  least  was  not  obtained.  He 
therefore  is  discharged,  and,  if  one  is  discharged,  all  must  be,  in- 
cluding the  appellant.  If  any  one  is  released,  the  appellant's 
position  is  materially  changed  for  the  worse,  because  his  right  to 
contribution  is  cut  down.  Assent  does  not  prevent  a  surety  from 
taking  advantage  of  an  alteration  in  the  instrument  of  surety- 
ship :  Australian  Joint  Stock  Bank  v.  Bailey  (2). 

The  rule  is  that  when  one  surety  is  released,  all  are  released: 
Ellesmere  Brewery  Co,  v.  Cooper  (3).  The  appellant  knew  that 
his  co-sureties  would  be.  released  unless  their  consent  was  obtained, 
and  therefore  the  Court  must  infer  that  he  only  assented  on  the 
understanding  that  their  consent  would  be  obtained.  The  failure 
to  do  so  was  the  fault  of  the  bank,  whose  duty  it  was  to  do  nothing 
to  prejudice  any  surety. 

[Griffith  C.J. — The  principle  that  a  man  cannot  take  advant- 
age of  his  own  wrong  seems  to  apply  here.  A  surety  who  asks 
for  a  favour  from  a  creditor,  which  is  granted,  surely  cannot  after- 
wards say  that  the  result  of  the  favour  was  to  release  him.] 

The  favour  was  for  the  debtor,  not  for  the  surety,  and  the  ap- 
pellant was  only  acting  as  a  director  for  the  company  at  the  time. 
The  bank  must  be  presumed  to  have  been  content  to  take  the 
consequences  of  its  action,  if  it  did  not  take  proper  measures  to 
preserve  its  rights.  The  bank  brought  its  action  on  the  old  bond, 
against  all  the  sureties,  but  its  contention  now  is  that  the  appel- 
lant consented,  not  to  a  continuance  of  the  old  liability,  but  to  a 
totally  different  one.  The  onus  is  on  the  bank  to  establish  that; 
it  should  not  be  presumed  in  the  absence  of  positive  evidence. 
Each  of  several  co-sureties  is  to  be  presumed  to  undertake  only  a 


(1)  11  App.  Gas.,  152. 
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joint  and  several  liability.    [He  referred  to  Rowlatt  on  Law  of  J^-  ^-  ^^  ^ 
Principal  arid  Surety,  1st  ed.,  p.  268.] 

[Griffith  C.J.  referred  to  Mayhew  v.  Crickett  (1)  in  which 
case  a  surety  was  held,  by  virtue  of  a  subsequent  promise  to 
pay,  to  have  assented  to  the  giving  of  time  so  as  to  bind  him- 
self, although  the  other  sureties  had  not  consented  and  were 
discharged.] 

The  bank  did  not  stipulate  for  the  reservation  of  its  rights 
against  the  sureties,  and  the  appellant  was  therefore  justified  in 
assuming  either  that  the  consent  of  all  was  to  be  obtained,  or 
that,  failing  that,  all  were  to  be  released.  In  Mayhew  v.  Crickett, 
(1)  it  must  be  taken  that  the  surety  ratified  the  giving  of  time 
with  the  full  knowledge  of  the  fact  that  neither  he  nor  any 
of  the  other  sureties  were  any  longer  bound,  and  therefore 
that  he  was  making  himself  solely  liable.  Here  the  appellant 
most  be  treated  as  being  in  the  same  position  as  he  would  have 
been  if  the  bank  had  actually  promised  to  obtain  the  consent  of 
the  other  sureties  before  giving  time,  and  had  failed  to  do  so.  In 
any  case  it  was  for  the  jury  to  say  what  it  was  to  which  he  did 
ooDsent,  and  the  case  should  go  back  to  have  that  question  deter- 
mined. 

[Grifffth  C.J. — On  this  plea  the  defendant  had  to  prove 
his  case.  If  he  gave  no  evidence  to  support  it  the  plaintiff  must 
have  a  verdict.  If  on  the  other  hand  your  plea  is  a  bad  plea,  the 
plaintiff  is  entitled  to  take  advantage  of  that  now,  although  there 
was  no  demurrer.  He  may  retain  his  verdict  on  any  grounds^ 
and  this  Court  may  make  the  order  which  the  Supreme  Court 
ought  to  have  made.] 

It  is  not  shown  on  the  facts  that  the  plaintiff  must  have  judg- 
ment The  evidence  is  the  other  way,  that,  if  the  old  bond  was 
to  continue,  it  was  to  continue  on  the  same  terms  as  before,  with 
the  same  number  of  sureties. 

[GaiFFrrH  C.J. — There  was  some  evidence  of  a  subsequent 
assent  to  the  giving  of  time.] 

That  assent  would  be  on  the  assumption,  which  the  appellant 
was  entitled  to  make,  that  all  the  sureties  were  still  bound.     It  is 


(I)  2  Swans.,  185. 


204 


HIGH   COURT 


[1905. 


H.  0.  or  A.  the  duty  of  the  creditor  to  see  that  all  necessary  steps  for  the 
execution  of  a  bond  are  taken,  and  that  the  failure  to  get  the 
signature  of  one  surety,  who  had  agreed  to  sign,  released  the 
others:  Fitzgerald  v.  M* Cowan  (1). 

[O'Connor  J.  referred  to  Pclak  v.  Everett  (2).] 
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Dr,  Ctdlen  (Gordon  K.C.  with  him),  for  the  respondent.  There 
was  no  question  for  the  jury  to  try.  All  parties  acted  upon  the 
letter,  as  containing  the  substance  of  the  agreement.  The  appel- 
lant in  his  evidence  said :  "  In  pursuance  of  that  letter  we  gave 
mortgages  &c."  The  evidence  of  the  conversations  was  only 
tendered  in  order  to  allow  the  jury  to  pronounce  upon  the  legal 
effect  of  the  document. 

[O'Connor  J. — Your  argument  is  on  the  assumption  that  the 
letter  is  the  contract] 

The  words  of  the  letter  and  the  other  evidence  show  that  the 
whole  agreement  was  contained  in  the  letter.  There  was  no  dis- 
pute as  to  the  words  used  at  the  conversation,  and  the  letter 
merely  states  the  substance  of  it.  If  the  letter  is  capable  of  only 
one  construction,  the  jury  will  not  be  allowed  to  construe  it, 
simply  because  the  same  arrangement  was  also  the  subject  of  a 
conversation.  The  only  question  is  the  legal  effect  of  admitted 
words.  The  Supreme  Court  has  put  the  only  possible  construc- 
tion upon  the  words  of  the  letter,  and,  as  no  reasonable  jury  could 
find  that  the  coversation  in  any  way  varied  the  effect  of  it,  this 
Court  will  not  interfere.  The  cases  cited  for  the  appellant  are 
not  applicable,  because  they  are  cases  where  there  were  disputes 
as  to  what  was  actually  said,  or  where  the  written  documents 
were  in  conflict  with  the  conversations  that  were  sworn  to. 

[Griffith  C.J. — But  it  is  a  question  of  fact  whether  the  agree- 
ment is  contained  in  the  letter  only,  or  in  both  the  letter  and  the 
conversation.  The  letter  here  purports  to  be  a  record  of  an 
actual  conversation,  and  refers  to  it  in  terma  If  there  is  a  verbal 
offer  and  a  written  acceptance,  the  whole  contract  must  go  to  the 

jury.] 

The  letter  was  the  result  of  the  negotiations  reduced  to  writing, 
and  was  only  capable  of  the  construction  that  it  was  not  a  giving 


(1)  (1898)  2 1.R.,  L 
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of  time.  Rauae  v.  Bradford  Banking  Co,  Ltd.  (1),  shows  that  the  H.  C.  of  A 
kg^  effect  of  such  an  arrangement  is,  not  a  giving  of  time,  but 
macly  the  extension  of  the  limit  of  the  overdraft,  without  the  sus- 
pension of  the  creditor's  right  to  call  up  the  liability  at  any  moment. 
If  the  letter  was  the  only  evidence,  the  Court  could  construe  it  in 
no  other  way,  and  that  construction  is  strengthened  by  a  con- 
fflderation  of  the  surrounding  circumstances.  Palmer  v.  Bank  of 
Augtralaaia  (2)  is  not  in  point,  because  there  the  writing  was  only 
a  part  of  the  transaction,  and  the  Court  held  that  oral  evidence 
vas  admissible,  not  to  vary  the  writing,  but  to  supplement  it. 
Even  if  the  letter  was  a  part  of  the  contract,  it  is  for  the  Judge 
to  eonstrue  it :  NeUson  v.  Harford  (3) ;  and,  where  the  undisputed 
oonYersations  cannot  alter  its  effect,  the  jury  would  be  acting 
unreasonably  if  they  construed  the  letter  in  any  other  way. 

[GwFnxH  C.J. — How  can  you  say  that  any  particular  form 
of  spoken  words,  except  perhaps  "  yes  "  and  "  no,"  can  have  only 
one  meaning  in  law  ?] 

The  words  proved  are  capable  of  only  one  meaning  in  the  minds 
of  reasonable  men,  and  therefore  the  meaning  is  practically  a 
matter  of  law,  and  any  other  verdict  than  that  which  has  been 
letimied  would  be  set  aside  as  unreasonable.  This  Court  will 
not  send  the  case  back  for  trial,  because  it  must  have  the  same 
result 

Amnming  that  there  was  evidence  upon  which  the  jury  might 
find  that  there  had  been  an  agreement  to  give  time,  the  appellant 
aflEented  to  it,  and  is  not  released.  The  case  of  one  of  several 
sureties  is  the  same  as  that  of  a  sole  surety :  Story  Equity  Juris- 
prudence, sec.  164  (a)  p.  98.  Nothing  can  be  done  to  prejudice 
him  without  his  consent,  but  it  does  not  follow  from  that  that, 
because  one  surety,  who  has  been  so  prejudiced,  is  released,  all  are 
rdeased.  It  must  be  assumed  that  when  a  surety  gives  his 
consent  to  an  extension,  he  does  so  with  knowledge  of  the 
cooaequences.  He  cannot  say  that  he  did  not  know  or  had^  for- 
gotten that  the  other  sureties  would  be  released  by  the  giving  of 
time.    EUesmere  Brewery  Co,  v.  Cooper  (4),  is  distinguishable. 


m  (ISM)  AC,  586. 
(2)  16  N.aW.,  L.R.  (L.),  219;  (1S97) 
A.C.,54a 
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H.  C.  or  A,  In  that  case  several  persons  agreed  to  execute  a  joint  and  several 
bond,  which  was  afterwards  executed  by  all  except  one,  who 
refused  to  sign  it,  and  the  Court  held  that  those  sureties  who  had 
signed  were  discharged,  because  the  liability  under  the  bond  as 
actually  executed  was  different  from  what  they  had  intended 
to  undertake  when  they  signed  it,  and  that,  as  it  was  for  the 
creditor  to  see  that  the  security  was  properly  executed,  he  must 
suffer.  That  is  no  authority  for  the  proposition  that,  because  one 
surety  is  released  owing  to  an  extension  of  time  granted  to  the 
principal  debtor,  all  his  co-sureties  are  also  discharged,  even  if  they 
assented  to  the  extension.  In  Woodcock  v.  Oxford  and  Worcester 
Railway  Co,  (1),  it  was  held  that  solicitors  who  were  sureties,  and 
who  knew  of  the  transaction  upon  which  reliance  was  placed  as  dis- 
charging the  sureties,  and  prepared  the  documents  in  connection 
with  it,  were  not  discharged. 

[Griffith  C.J. — It  is  assumed  apparently  that  the  effect  of  the 
agreement  in  this  case  was  to  give  time,  and  that  if  the  plaintiff 
had  sued  on  the  bond  before  June  they  would  have  been  restrained. 
Ford  V.  Beech  (2)  is  a  distinct  authority  that  a  plea  that  the 
bank  had  agreed  not  to  sue  for  a  limited  time  would  be  a  bad 
plea.  Bolton  v.  Buckenhain  (3),  cited  by  White  and  Tudor, 
and  by  Leake  on  Contracts  as  an  authority  for  the  proposition 
that  a  covenant  not  to  sue  discharges  the  sureties,  was  not  a  case 
of  a  covenant  not  to  sue,  but  one  in  which  a  fresh  mortgage  was 
given  in  place  of  an  old  one.] 

The  plea  does  not  show  a  ground  for  an  unconditional  injunc- 
tion in  Equity,  and  is  therefore  bad. 

[O'Connor  J. — Supposing  that  the  agreement  was  not  legally 
binding,  but  had  been  acted  upon,  would  it  not  be  inequitable  to 
sue  in  violation  of  it  ?  The  securities  were  given  in  pursuance  of 
it.     Was  that  not  acting  on  the  faith  of  it  ?] 

The  taking  of  the  fresh  securities  by  the  bank  was  not  acting 
upon  it  in  the  sense  of  abandoning  the  right  to  sue,  because  the 
mortgages  gave  the  bank  an  immediate  right  to  sue,  and  were 
therefore  inconsistent  with  an  agieement  not  to  sue.     The  agree- 
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ment  not  to  sue  was  assented  to  by  the  appellant,  and  therefore   H.  C.  op  A. 
did  not  discharge  him  :  Moss  v.  HM  (1). 

[Griffith  C. J. — That  is  the  only  authority,  if  it  is  an  author- 
ity, for  the  proposition  that  a  covenant  not  to  sue  the  principal 
debtor  discharges  the  surety  if  given  without  his  consent.  It 
seems  to  be  quite  inconsistent  with  the  principle  upon  which  the 
doctrine  of  release  is  based,  that  nothing  is  to  be  done  to  the  pre- 
judice of  the  surety  without  his  consent.] 

In  Rouse  v.  Bradford  Banking  Go.  Ltd.  (2)  Lindley  L.J.  deals 
with  the  effect  of  giving  time  upon  the  liability  of  sureties. 
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RalMon  in  reply.  A  Court  of  final  appeal  will  not  decide  on  a 
point  which  was  never  raised  in  the  Court  below:  Mackay  v- 
CoTnmercial  Bank  of  New  Brunsmick  (3);  Borough  of  Randwick 
V.  Australasian  Cities  Investment  Corporation  (4).  It  was 
never  contested  that,  if  there  was  a  giving  of  time  without  the 
consent  of  all  the  sureties,  all  were  discharged.  That  was  decided 
in  Australian  Joint  Stock  Bank  v.  Bailey  (5),  which  was  never 
questioned  by  the  Privy  Council.  If  the  appeal  is  dismissed  on 
this  point,  the  appellant  is  shut  out  from  giving  evidence  on  a 
point  which  was  never  raised  till  now.  Issue  was  joined  on  the 
plea,  on  the  assumption  that  it  raised  a  good  equitable  defence. 
Affidavits  should  be  allowed  to  show  what  further  evidence  could 
be  ffiven. 

[Griffith  C.J. — We  cannot  do  that.  We  have  already  ex- 
pressed an  opinion  to  that  effect  in  another  case.  You  may 
suggest  what  evidence  could  be  given.] 

It  might  be  proved  that  there  was  a  minute  showing  that  the 
old  bond  with  all  the  old  sureties  was  understood  to  be  in  force. 
It  was  only  thought  necessary  to  call  one  surety  to  prove  that  he 
had  not  consented,  in  order  to  establish  the  defence,  and  that  was 
the  right  view,  if  Australian  Joint  Stock  Bank  v.  Bailey  (5)  was 
good  law.  It  might  be  proved  that  the  assent  to  the  giving  of 
time  was  subject  to  the  condition  that  the  assent  of  the  other 
sureties  should  be  obtained.     If  there  is  any  question  for  the  jury 


(1)  15  Ex.  46  ;  9  L. J.  Ex.,  205. 

(2)  (1894)  2  Ch.,  .32,  at  p.  56. 

(3)  LR.  6P.C.,  394. 


(4)  (189.3)  A.C.,  3*22. 

(5)  18  N.S.W.  L.R.  (L.),  103. 
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to  try,  the  appellant  is  entitled  to  a  new  trial.  The  Court  should 
not  assume  that  the  appellant  could  not  give  further  evidence, 
because  evidence  that  was  unnecessary  on  the  law  as  it  stood 
at  the  time  of  trial,  was  not  given. 

An  agreement  not  to  sue  for  a  certain  time  operates  as  a  dis- 
charge of  the  sureties:  De  Colyar,  Principal  and  Surety,  3rd  ed., 

p.  422;  Re  Cracknell  (1). 

Cur.  adv.  vtUt. 

The  judgment  of  the  Court  was  delivered  by 

Griffith  C.J.  This  is  an  appeal  from  a  judgment  of  the 
Supreme  Court  of  New  South  Wales  refusing  to  make  absolute  a 
rule  nisi  for  a  new  trial  in  an  action  brought  by  the  City  Bank 
of  Sydney  against  Deane  and  others,  sureties  under  a  cash  credit 
bond  given  to  secure  an  advance  to  the  Burwood  Land,  Building, 
and  Investment  Co.,  the  principal  debtors.  The  question  before 
us  arises  on  an  equitable  plea  in  the  following  words.  [His 
Honor  read  the  plea  as  set  out  above.]  The  evidence  offered  to 
prove  the  agreement  consisted  of  a  conversation  between  the 
manager  of  the  plaintiff  bank  and  the  appellant  Deane  (who  was 
one  of  the  directors  of  the  company,  and  its  solicitor),  followed  by 
a  letter  written  to  him  the  next  day  by  the  manager  of  the  bank, 
together  with  other  circumstances.  At  the  trial  before  Mr.  Justice 
Owen,  His  Honor  ruled  that  the  alleged  agreement  was  contained 
in  the  letter,  and  refused  to  leave  any  question  to  the  jury  as  to 
the  agreement,  holding  tliat  it  was  a  matter  of  law  for  him  to 
determine.  It  was  contended  before  the  Supreme  Court  for  the 
defendants  that,  under  the  circumstances,  the  agreement  being 
contained  partly  in  the  conversation  and  partly  in  the  letter,  its 
construction  was  a  question  of  fact  for  the  jury,  and  a  new  trial 
was  asked  for  on  that  ground.  The  learned  Judges  seem  to  have 
differed  in  opinion  somewhat  on  this  point,  Darley  C.  J.,  and  Simp- 
son J.,  being  of  opinion  that  the  agreement  was  contained  in  the 
letter  only,  while  Prittg  J.  is  reported  to  have  said  that  the  whole 
evidence  of  the  agreement  was  to  be  found  in  the  conversation, 
and  that  the  letter  was  immaterial,  but  that,  the  terms  of  the 
conversation  being  exactly  stated,  and  uncontradicted,  the  learned 


(1  )  16  N.S.  W.  L.R.  (B.  k  P.),  120. 
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Judge  who  presided  at  the  trial  was  right  in  construing  them.  ^'  ^-  ^'  ^• 
He  says  (1) :  "  The  agreement  here  having  been  proved  solely  by       ^^__^ 
parol  evidence,  which  was  not  contradicted,  I  am  of  opinion  that      Deane 

His  Honor  was  right  in  deciding  its  meaning  as  a  question  of  law,  xb/city 
and  in  refusing  to  leave  it  to  the  jury."  ^^nk  of 

Now  it  is  well  settled  law  that,  when  an  agreement  is  made       

oat  by  parol  evidence,  its  construction  is  a  matter  for  the  jury, 
bnt  that  if,  on  the  other  hand,  the  agreement  is  in  writing,  then 
it  is  for  the  C!ourt,  not  the  jury,  to  construe  it.     I  cannot  help 
thinking  that,  although  His  Honor  is  reported  to  have  said  this, 
what  he  really  meant  was  that,  if  upon  the  evidence  as  to  a  verbal 
agreement  there  was  nothing  to  warrant  the  jury  in  placing  any 
bat  one  construction  upon  it,  there  would  be  no  real  question  for 
the  jory,  and  the  Judge  would  be  practically  bound  to  treat  the 
construction  as  a  matter  of  law,  and  in  that  sense  what  he  said 
was  quite  right.     The  evidence  of  the  conversation  is  set  out  in 
the  judgment  of  Darley  C.J.    [His  Honor  then  read  from  the  judg- 
ment the  conversation  as  set  out  above  and  proceeded]:  It  is 
another  well  known  rule  of  construction,  that,  when  a  contract  is 
partly  in  writing  and  partly  verbal,  all  the  circumstances  may  be 
looked  at  and  considered  for  the  purpose  of  construing  the  con- 
tract, and  even  to  vary  the  written  documents,  and  the  whole 
matter  is  one  for  the  jury.     In  the  present  case  the  first  question 
is,  what  is  the  agreement  ?    Is  it  the  writing,  or  the  verbal  con- 
versation, or  is  it  to  be  gathered  from  the  conversation  and  the 
letter  with  all  the  other  circumstances  ?     Possibly  it  was  open  to 
the  jury  to  find  that  the  agreement  was  contained  in  the  writing, 
bat  whether  it  was  or  not  was  a  preliminary  question  of  fact  for 
the  jury  to  determine  on  the  evidence.     If  the  question  were  one 
far  this  Court,  I  should  be  disposed  to  say  that  the  agreement 
contained  in  both.     We  think  that,  upon  the  evidence,  there 
material  on  which  the  jury  could  have  found  either  that  the 
plaintiff  bank  made  an  agreement  for  valuable  consideration  to 
give  further  time  to  the  principal  debtor,  or  that  it  did  not.     We 
asBome  that  such  an  agreement  for  extension  of  time  in  the  case 
of  a  cash  credit  bond  would  be  a  binding  agreement  under  the 

(1)  (1904)  4  S.R.  (N.S.  W.),  at  p.  106. 
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H.  C.  ofA.  rule  commonly   known  as   the  rule  in   Bees  v.  BerrmqtoixCl). 

1904  •         •  o  \    r 

'^       The  best  that  can  be  said  in  favour  of  the  plaintifTs  view  is 

DifiANK      that  it  was  a  question  of  fact.      In  either  view  there  was  a 

The^City     q^^stion  of  fact  which  should  have  been  left  to  the  jury.     So 

BaxNk  of     t^hat  upon  that  point  it  would  appear  that  the  defendants  are 

..^ prima  facie  entitled  to  a  new  trial,  to  have  the  question  of  fact 

detennined  by  a  jury.  But  that  does  not  conclude  the  case. 
Supposing  that  the  question  had  been  left  to  the  jury,  and  they 
had  found  in  the  defendants*  favour  (for  the  defendants  are  entitled 
to  be  placed  in  the  position  in  which  they  would  have  been  if 
that  had  happened),  let  us  deal  with  the  case  on  that  footing. 
It  is  necessary  first  to  look  at  the  plea  itself  more  closely  to  see 
whether  it  affords  any  defence  to  the  action,  or  whether,  even  if  the 
jury  had  found  in  his  favour  on  the  issue  raised,  the  plaintifi^ 
would  not  have  been  entitled  to  judgment,  new  obstante  veredicto. 
Because,  if  so,  we  cannot  send  the  case  to  a  new  trial  upon  an 
immaterial  issue. 

The  plea  is  that  a  binding  agreement  had  been  made  and 
executed,  giving  time  to  the  principal  debtor  without  the  know- 
ledge or  assent  of  the  sureties,  with  the  consequence  of  discharg- 
ing those  sureties.  The  material  words  of  the  plea  are  "  without 
the  consent  of  the  defendants  and  the  other  sureties."  We  are  told 
that  the  defence  intended  to  be  set  up  by  that  plea  was  founded 
on  this  supposition,  that  if  the  creditor  gives  time  to  the  principal 
debtor,  without  the  consent  of  all  the  sureties,  all  the  sureties  are 
discharged  ;  and  from  that  point  of  view,  evidence  was  given  that 
one  of  the  sureties  did  not  know  of  or  assent  to  the  giving  of  time 
by  the  bank.  The  assumption  on  which  this  plea  was  pleaded  was 
that  the  extension  of  time  gi'anted  to  the  principal  debtor  without 
the  consent  of  all  the  sureties,  operates  as  a  discharge  even  of  those 
sureties  who  had  knowledge  of  it  and  assented  to  it.  But  there  is 
no  such  rule.  No  trace  of  any  such  rule  is  to  be  found  in  the  books, 
and,  when  one  considers  the  principle  which  is  the  foundation  of 
the  doctrine,  it  is  clear  that  there  cannot  be  any  such  rule.  The 
doctrine  is  nowhere  better  stated  than  by  Blackburn  J.  in  the 
case  of  Polak  v.  Everett  (2)*     He  says:  "It  has  been  established 

(I)  2  Ves,,  540  ;  2  Wh.  & T.L.C.,  4th  ed.,  974. 
(2)  1  Q.B.D.,  669,  at  p.  673. 
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for  a  very  long  time,  beginning  with  Rees  v.  Berrivgton  to  the  H.  C.  of  A* 

{M^esent  day,  without  a  single  case  going  to  the  contrary,  that  on 

the  principles  of  equity  a  surety  is  discharged  when  the  creditor, 

without  his  assent,  gives  time  to  the  principal  debtor,  because  by 

so  doing  he  deprives  the  surety  of  part  of  the  right  he  would  have 

had  from  the  mere  fact  of  entering  into  the  suretyship,  namely, 

to  use  the  name  of  the  creditor  to  sue  the  principal  debtor,  and  if 

this  right  be  suspended  for  a  day  or  an  hour,  not  injuring  the 

surety  to  the  value  of  one  farthing,  and  even  positively  benefiting 

him,  nevertheless,  by  the  principles  of  equity,  it  is  established 

dtat  this  discharges  the  surety  altogether.^'     He  then  makes  some 

further  observations,  in  which  he  expresses  some  disapproval  of 

the  rale,   but   says   that  it   is  now   too  late  to  alter  it.      But 

when  the  assent  of  the  surety    is  given,    the    foundation    of 

the  rule  is  gone.     When  the  giving  of  time  is  at  the  surety's 

reqaest,  how  can  it  be  said  that  he  has  suffered   any  injury? 

That  this  is  the  foundation  of  the  rule  appears  from  the  words  of 

Lord  Loughborough  L.C.,  in  the  case  of  Ree8  w.Bei^rington  (1) :  "It 

is  the  clearest  and  most  evident  equity,  not  to  carry  on  any 

transaction  without  the  privity  of  him  who  must  necessarily  have 

a  oonoem  in  every  transaction  with  the  principal  debtor.     You 

cannot  keep  him  bound,  and  transact  his  affairs  (for  they  are  as 

much  his  as  your  own)  without  consulting  him.     You  must  let 

him  judge,  whether  he  will  give  that  indulgence  contrary  to  the 

nature  of  his  engagement." 

But,  when  he  is  consulted  as  to  the  proposal  to  give  time  and 
aasents  to  it,  he  cannot  complain ;  d,  fortiori  when  the  time  is 
^ven  at  his  own  request.  Volenti  noiifit  injuria.  Again,  it  is  a 
settled  rule  that,  even  if  the  extension  of  time  is  given  without 
the  consent  of  the  surety,  but  he  afterwards  assents  to  it,  and 
promises  to  pay,  his  liability  revives.  The  authority  for  that  is 
the  case  of  Mayhew  v*  Crickett  (2),  which  was  a  -case  of  one  of 
two  joint  sureties.  There  is  therefore  neither  principle  nor 
authority  for  the  proposition  that,  when  a  creditor  gives  time  to 
the  principal  debtor  at  the  request  of  a  surety,  that  surety  can 
complain,  or  say  that  he  is  discharged  thereby.  So  that,  taking 
the  plea,  and  reading  it  as  it  was  intended,  it  is  clearly  bad. 


0}  2  Vea.,  540,  at  p.  543. 


\2)  2  Swans.,  185. 
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H.  C.  or  A.  If  on  the  other  hand,  the  plea  is  read  distributively  that  the 
extension  was  given  to  the  company  without  the  consent  of  the 
sureties  severally,  there  was  no  evidence  of  it,  because  the 
appellant  has  proved  tliat  the  extension  was  granted  at  his  own 
request.  Therefore,  whichever  way  the  plea  is  construed,  the 
appellant  fails,  because  upon  one  construction  it  is  a  bad  plea, 
and  the  respondent  would  be  entitled  to  judgment  non  chstante 
veredicto,  even  if  the  appellant  obtained  a  verdict ;  and,  upon  the 
other,  it  is  not  supported  by  the  evidence,  because  the  appellant's 
own  evidence  negatives  it. 

We  are  told,  however,  that  this  is  rather  hard  on  the  appellant, 
because  the  plea  was  pleaded  in  reliance  upon  the  case  of  the 
Avstralian  Joint  Stock  Bank  v.  Bailey  (1).  That  was  a  case  in 
which  an  instrument  of  suretyship  was  altered  after  execation 
with  the  consent  of  some  but  not  all  of  the  sureties,  and  the 
Supreme  Court  held  that  the  bond  was  thereby  rendered  void 
against  them  all.  That  is  an  entirely  different  proposition  from 
the  one  now  set  up,  viz.,  that  one  surety,  who  requests  that  time  be 
given  to  the  principal  debtor,  may  take  advantage  of  it  as  dis- 
charging himself.  That  case,  therefore,  has  no  bearing  upon  the 
present  case.  Then  it  was  suggested  that,  if  the  matter  had 
been  left  to  the  jury,  or  if  there  were  a  new  trial,  it  might  be 
possible  for  the  appellant  to  convince  the  jury  that  there  was  a 
term  to  be  implied  from  the  conversation  (which  was  given  in 
detail)  that  it  was  intended  that  the  original  bond  should  remain 
in  full  force  as  against  all  the  sureties.  If  it  was  part  of  the 
arrangement  that  the  original  bond  was  so  to  remain  in  force, 
then  the  rights  would  be  reserved  against  the  sureties,  and  there 
would  be  nothing  in  the  defence,  because  the  sureties  were  not 
discharged.  If,  on  the  other  hand,  that  was  not  a  term  of  the 
agreement,  then,  whatever  the  arrangement  was,  it  was  made  at 
the  request  of  the  defendant,  and  he  cannot  take  advantage  of  it 
as  discharging  him.  So  that,  from  whatever  point  of  view  it  is 
regarded,  the  position  of  the  defendant  is  hopeless.  It  was  sug- 
gested that  it  might  be  shown  that  one  term  of  the  agreement 
was  that  the  bank  should  obtain  the  consent  of  the  other  sureties 
to  the  extension  of  time.     It  would  be  very  strange  indeed  if 

(1)  18N.S.VV.  L.K.  (L.),  103. 
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that  should  be  so,  that  the  bank  should  agree  to  ask  for  the  con-  R*  C.  of  A. 
sent  of  all  the  sureties  to  do  something  which  they  could  have 
done  without  their  consent,  by  merely  stating  that  they  reserved 
their  rights  against  the  sureties.'  On  all  points  therefore  the 
defence  fails,  and  we  are  not  justified,  after  trial,  when  the  plain- 
tiff is  clearly  entitled,  whatever  the  verdict,  to  judgment,  either 
for  want  of  evidence  for  the  defendant,  or  non  obstante  veredicto, 
in  allowing  the  whole  matter  to  be  re-opened.  If  the  appellant 
haK  any  equitable  defence,  it  is  a  different  one  altogether  from 
that  which  he  has  set  up.  Whether  he  would  be  allowed  to  set 
it  up  in  a  Court  of  Equity  is  a  matter  with  which  we  have  no 
concern  here.  If  he  can  set  it  up,  he  may  still  do  so;  if  not,  it 
^'ould  be  for  reasons  which  make  it  equally  unjust  for  us  to  allow 
him  to  set  it  up  now. 

I  will  add  a  few  words  as  to  the  case  of  Rouse  v.  Bradford 
Banking  Co.  Ltd.  (1),  on  which  the  Supreme  Court  relied  for 
the  proposition  that  an  agreement  to  extend  the  limit  of  an 
overdraft  for  a  specified  time  does  not  suspend  the  rights  of  the 
creditor  and  so  discharge  the  sureties.  That  was  a  case  of  an 
overdraft,  but  it  depended  entirely  upon  its  own  facts.  In  that 
case  the  overdraft  was  not  secured  by  a  bond.  It  was  a  simple 
coDtract  debt  due  both  by  the  principal  and  surety,  and  the  House 
of  Lords  found  as  a  fact,  upon  the  terms  of  the  agreement,  that  it 
was  not  an  agreement  to  give  time  to  the  debtor.  But  it  does 
not  follow  that  no  such  agreement  can  be  made  in  the  case  of  an 
overdraft  We  have  already  said  that  in  our  opinion  the  jury 
might  have  found  on  the  evidence  that  there  was  such  an  agi*ee- 
ment  in  the  present  case. 

For  these  reasons  we  are  of  opinion  that  the  defendant's  appeal 
faib,  and  must  be  dismissed,  but,  under  the  circumstances,  with- 
out costs. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  W.  S.  Deane. 

Solicitors  for  the  respondent,  Lumsdaine  and  Leihius. 

C.  A.  W. 


TOU  II« 


(1)  (1S94),  A.C.,  586. 
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BOROUGH  OF  TAMWORTH  Appellant  : 

Defendant, 

AND 

SANDERS Respondent. 

Plaintiff, 

ON  appeal  from  the  supreme  court  of 
new  south  wales. 

H.  C.  OF  A.  Contract — Municipaliiy  ^Removal  of  nightsoU — Clause  ^fixing  refnuneration  of  oem- 

]  904.  tmctoT — RighJt  to  collect  his  oum  fees  and  charges — Liability  of  municipality  for 

v.*,—/  feei  which  contractor  fails  to  collect — Nuisances  Prevention  Act  (N.S.  IT.),  {So, 

Sydney,  24  o/  J897),  sec.  27. 

^^'   'f  ^>  ^  -  lu  a  contract  entered  into  between  a  municipal  council  and  a  contractor,  fur 

Oriffith  C.J.,  ^^®  removal  of  nigUtsoil  from  the  premises  of  houBcholders  within  the  muni- 

O^Connor  JJ  cipality,  the  only  provision  for  remuneration  was  a  clause  which  authorized 

the  contractor  *'to  collect  his  own  fees  and  charges,"  which  were  not  to 

exceed  a  certain  limit. 

Held^  that  the  contractor  was  not  entitled  to  recover  from  the  council,  in 
an  action  on  the  contract,  the  fees  and  charges  which  he  bad  failed  to  collect 
from  the  householders  to  whom  his  services  were  rendered. 

Decision  of  the  Supreme  Court,  (1904)  4  S.R.  (N.S.  W.)  537,  reversed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales,  (1904)  4  S.R.  (N.S.W.),  537. 

The  respondent  entered  into  a  contract  with  the  appellant 
borough  for  the  removal  of  nightsoil  &c.  within  the  municipality, 
under  the  Nuisances  Prevention  Act,  1897.  The  remuneration 
of  the  contractor  was  fixed  by  clause  14  of  the  contract,  which 
was  in  these  terms :  "  The  contractor  shall  collect  his  own  fees  and 
charges,  which  shall  not  exceed  the  following,  viz. :  —For  pan  closets 
sixpence  per  pan  per  service,  and  for  emptying  cesspits,  sixpence 
for  every  cubic  foot."  The  respondent  carried  out  certain  work 
under  the  contract,  and  failed  in  some  cases  to  obtain  from  the 
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householders  the  fees  and  charges  due  from  them  for  services   H-  ^-  ^^  ^' 

1904 

rendered  under  it.     He  then  sued  the  borough  to  recover  these 
amounts.     His  declaration  set  out  the  agreement,  and  alleged  as  a  Borouoh  of 
brwich  "  that  the  defendant  borough  wrongfully  refused  to  pay   Tamworth 
to  the  plaintiff  such  of  the  fees  and  charges  in  the  fourteenth     Sanders. 
clause  of  the  said  agreement  provided  for  as  the  plaintiff  was 
unable  to  collect  by  reason  of  the  refusal  to  pay  of  the  persons 
liable  to  the  defendant  borough  for  such  fees  or  charges  or  part 
of  them  under  the  Nuisances  Prevention  Acty  1897." 

The  defendant  borough  demurred  to  the  breach  so  assigned 
upon  the  grounds : — 

"  1.  That  it  was  not  a  term  of  the  said  contract  that  the  defend- 
ant should  pay  to  the  plaintiff  any  of  the  plaintiffs  fees  and 
charges  which  he  should  be  unable  to  collect : 

"  2.  That  there  could  not  be  fees  and  charges  of  the  plaintiff 
Temaining  unpaid  to  the  plaintiff  for  which  persons  could  be  liable 
to  the  defendant  under  the  Nuisances  Prevention  Act" 

The  Supreme  Court  overruled  the  demurrer,  and  ordered  that 
judgment  on  the  demurrer  should  be  entered  for  the  plaintiff  The 
reaK)ns  for  the  decision  suflBiciently  appear  from  the  judgments. 

The  defendant  borough  now  appealed  by  special  leave. 

Gordo^i  K.C.  (with  him  Piddington),  for  the  appellant. 

Amuttrovg  (with  him  Brissenden),  for  the  respondent,  moved 
that  the  leave  to  appeal  should  be  rescinded  on  grounds  (1)  of 
delay,  (2)  that  the  amount  involved  was  below  the  appealable- 
amonnt,  (3)  that  on  the  application  for  special  leave  the  appellant 
did  not  fully  disclose  all  matters  that  should  have  been  placed 
Won?  the  Court,  (4)  that  the  appellant  had  not  made  out  that 
the  case  was  one  for  the  granting  of  special  leave,  (5)  acquiescence 
in  the  judgment  of  the  Supreme  Court.  The  judgment  on  the 
Aanurrer  was  given  on  12th  August,  and  application  for  special 
Itave  to  appeal  was  not  made  until  8th  September.  After  the 
jud^ent  the  appellant  applied  to  the  Court  for  leave  to  plead, 
*nd  for  e^ctension  of  time,  which  were  granted.  They  then  pleaded 
a  general  denial  of  indebtedness.  There  was,  therefore,  in  this 
«6e,  no  sum  of  money  involved  at  all  in  the  action.     The  High 


216  HIGH    COURT  [1905. 

H.  C.  OF  A.  Court  was  not  informed  that  there  was  a  defence  on  the  merits, 

•^       although  at  the  trial  the  defendants  might  have  succeeded,  and 

Borough  of  so  rendered  the  decision  on  the  demurrer  purely  academic     By 

Tamwobtii   fjiijjg  a^  defence  and  asking  for  leave  to  plead  the  defendants  have 

Sanders,     waived  their  right  to  appeal :  Brady  v.  Donnelly  (1). 

Per  Curiam  :  We  think  that  we  should  hear  the  appeal. 

Gordon  K.C.,  for  the  appellant.     The  question  turns   on  the 
construction  of  clause  14  of  the  contract.     It  is  a  common  form  of 
farming  out  contract.     The  contractor  takes  upon  himself  the 
whole  responsibility  of  doing  the  work,  with  the  right  to  remun- 
erate  himself  by  collecting  the  fees  from  the  householders.    There 
is  nothing  illegal  in  the  arrangement.     Sees.  17,  18,  19,  and  20  in 
effect  provide  that  no  householder  is  to  do  the  work  himself  or 
employ  an  unauthorized  person  to  do  it  for  him,  and  that  the 
council  shall  provide  a  proper  person  to  carry  out  the  work  under 
proper  inspection.     There  is  nothing  in  those  sections  to  prevent 
the  contractor  from  making  his  own  arrangements  with  the  house- 
holder, as  to  payment  &c.,  so  long  as  he  satisfies  the  inspector  that 
the  work  is  properly  done.     The  fixing  of  a  maximum  in  the 
clause  suggests  that  particular  arrangements  are  to  be  made  sub- 
sequently as  to  the  amount  of  fees  and  charges.     The  words  "  hia 
own  fees  and  charges  "  also  point  to  the  intention  that  the  con- 
tractor was  to  look  to  the  householder  for  his  remuneration.     If 
he  was  intended  to  be  a  mere  collector  for  the  municipality,  the 
fees  and  charges  could  not  properly  be  termed  "  his  own."     They 
would  belong  to  the  municipality.     If  the  householders  fail  to 
pay,  they  can  be  sued  in  the  name  of  the  borough,  even  if  no 
special  contract  has  been  made  between  the  contractor  and  house- 
holder.    If  such  a  contract  is  made,  the  contractor  can  sue  in 
his*own  name.     The  action  here  is  not  for  work  done,  but  on  a 
special  contract  to  indemnify  the  contractor  for  what  he  failed  to 
collect  from  the  householder.     No  such  guarantee  is  implied  in  the 
contract.     The  utmost  that  the  contractor  can  expect  from  the 
borough  in  this  connection  is  tliat  it  should  do  nothing  to  prevent 

(1)  1  N.r.  (Comstock)  Rep.,  126. 
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him  from  collecting  his  fees,  and  possibly  that  it  should  assist  him  ^-  ^-  ^^  ^• 

.  .        .  .  .  1904 

in  doing  so  by  suing  on  his  behalf,  on  his  giving  an  indemnity.       ^_^ 
If  the  contractor  has  chosen  to  put  himself  in  this  position  he  Borough  of 
cannot  complain.     He  could  have  provided  for  the  difficulty  other-      ^mworth 
wise,  but  has  not  done  so.     It  is  immaterial  whether  under  sec.     Sanders. 
27  the  borough  could  or  could  not  recover  these  sums  from  the 
householders  before  paying  them  to  the  contractor.     [He  referred 
to  Ex  parte  Byrt  (1),  and  Ex  parte  Sheldon  (2).] 

AT^metrong,  for  the  respondent.  Clause  14  should  be  construed 
as  appointing  the  contractor  to  be  the  collector  of  the  fees  on 
behalf  of  the  borough.  As  a  security  for  payment  for  his  work, 
and  to  save  the  council  the  expense  of  collecting,  he  is  allowed  to 
collect  the  fees  and  pay  himself  out  of  them.  The  words  "  his  own 
fees  "  do  not  mean  that  they  are  to  be  his  own  in  the  sense  that 
nobody  else  has  any  voice  in  their  disposal,  but  are  equivalent  to 
the  adverbial  phrase  "for  himself."  He  is  to  collect  the  fees 
for  himself,  without  having  to  call  upon  the  council  to  get  them 
in  for  him  in  the  first  instance.  Apart  from  this  clause  there  is 
in  the  contract  no  stipulation  for  payment.  It  must  be  presumed 
that  there  is  some  provision  for  payment,  and  that  payment  is  to 
be  by  the  borough,  not  by  third  persons.  The  borough  could  not 
contract  that  other  persons  should  pay.  It  is  therefore  extremely 
improbable  that  the  contractor  would  have  accepted  such  a  prob- 
lematic remuneration  as  is  contended  for  by  the  appellant.  Clause 
9  speaks  of  the  rates  provided  under  the  contract.  Those  would 
be  inappropriate  words  if  clause  14,  which  provides  for  the  rates, 
referred  to  rates  to  be  arranged  under  a  different  contract  alto- 
gether. Clause  15  also  implies  that  the  contract  is  to  be  the  only 
guarantee  of  payment. 

[Griffith  C.J. — Apart  from  clause  14  I  should  be  inclined  to 
endeavour  to  read  the  contract  in  the  sense  that  work  was  to  be 
done  subject  to  an  agreement  for  payment  outside  of,  but  not  in- 
consistent with,  the  deed.] 

The  indefiniteness  of  the  terms  of  the  deed  point  to  a  subsequent 
arrangement  to  be  made  as  to  a  specific  amount  between  the  parties 
to  the  contract.     The  other  construction  would  imply   that  an 

(1)  14  N.S.  W.  W.N.,  34.  (2)  16  N.S.W.  W.N.,  44. 
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H.  C.  OF  A.  illegal  contract  was  contemplated,  i,e.  a  contract   between  the 

^^^       householder  and   the  contractor.      It  is  the  policy   of  the   Act 

Borough  OF  to   prevent   ratpaye  rs  making  any    arrangements   themselves. 

^  o  TH   rpj^^jj.  yjg^g  Q^  ^  ^j^g  frequency  of  removals  &c.  might  not  be  up 

Sandbrs.     to  the  standard  necessary  for  the  health  of  the  community.     All 

arrangements  should  be  made  directly  between  householder  and 

borough  council,  if  the  Act  is  to  be  properly  carried  out.     Upon 

the  construction  of  clause  14  contended  for  by  the  appellant,  there 

would  be  no  way  of  compelling  the  householder  to  pay.     The  only 

procedure  open  is  that  prescribed  by  sec.  34,  which  is  quasi-criminal, 

and  must  be  taken  by  the  inspector  or  officer  appointed.     Tlie 

contractor  could  not  sue  civilly  in  the  name  of  the  borough  council. 

Sec.  27  only  provides  for  the  recovery  by  the  coimcil  of  expenses 

actually  incurred.     It  therefore  could  not  sue  for  fees  which  the 

householder  had  failed  to  pay  the  contractor.     The  result  is  that 

the  contractor  is  left  without  means  of  enforcing  payment  for 

services  rendered. 

If  the  appeal  is  allowed  the  costs  should  be  paid  by  the  appel- 
lant, or,  if  not,  they  should  not  be  given  against  the  respondent. 
The  appeal  is  a  mere  indulgence,  on  a  matter  of  no  general  import- 
ance. 

[Griffith  C.J. — It  was  put  to  us  on  the  application  for  special 
leave  to  appeal  that  this  was  a  form  of  contract  in  general  use  in 
such  cases,  and  therefore  affecting  municipalities  in  general,  and 
if  it  is  illegal  for  a  borough  to  enter  into  contracts  by  wliich  rate- 
payers are  to  make  arrangements  with  the  municipal  contractor 
to  pay  him  for  services  rendered,  it  will  be  a  serious  matter  to  all 
the  boroughs  that  have  made  such  contracts.] 

Gordon,  K.C.,  in  reply.  The  Full  Court  expressed  the  opinion 
that  such  contracts  were  illegal,  and  therefore  the  question  in- 
volved is  one  of  general  importance.  The  contract  is  in  a  common 
form. 

Cur  adv,  vult 

18th  Dec.  Griffith  C.J.  This  is  an  appeal  from  a  judgment  of  the 
Supreme  Court  of  New  South  Wales  overruling  a  demurrer  to 
the  plaintiff's  declaration.     The  plaintiff  entered  into  a  contract 
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with  the  defendant,  a  municipal  borough,  for  the  removal,  disposal,   ^'  ^-  ®^  '^• 
and  destruction  of  nightsoil  within  the  borough.     The  contract        ^^^ 
was  made  for  the  purpose  of  carrying  out  the  provisions  of  the  Borough  of 
Nui^nces  Preventum  Act  (No.  24  of  1897).    The  amount  involved   Tamworth 
is  less  than  the  appealable  amount,  and  special  leave  was  granted     Sanders. 
to  appeal,  on  the  ground  that,  on  the  view  of  the  matter  taken  by    orimth  c.  j. 
the  Supreme  Court,  an  important  question  of  general  interest  was 
mvolved.      The  contract  contained  a  number  of  elaborate  pro- 
visions as  to  the  duties  of  the  contractor,  but  it  contained  no 
provision  for  his  remuneration  except  in  the  terms  of  a  clause 
numbered   14.     [His  Honor  read  the  clause.]     The  plaintiff  in 
his  declaration  set  out  the   contract  at  length,  and  alleged  the 
following  breach  :   [His  Honor  read  the  breach  as  stated  above.] 
It  was  common  ground  between  the  plaintiff  and  the  defendants 
that  the  remuneration,  and  the  whole  remuneration,  that  the  con- 
tractor was  to  receive  for  his  work  was  to  be  the  fees  and  charges 
fixed  by  the  proper  authority,  whatever  that  might  be,  for  the 
work  done.     It  was  not  suggested  that  the  plaintiff  could  claim 
any  more  than  that,  nor  was  it  denied  that  he  was  entitled  to 
receive  the  whole  of  these  fees  and  charges,  and  that  the  defendants 
ctMild  not  keep  any  portion  of  them  for  themselves.  The  plaintiff, 
however,  contended  that  the  corporation  was  to  be  responsible  to 
him  for  the  payment  of  the  charges  by  every  householder  for 
whom  work  was  done ;  that  the  plaintiff  was  merely  their  collector, 
keeping  what  he  collected.     The  defendant  borough,  on  the  other 
hand,  contend  that  the  proper  construction  of  the  contract  was  that, 
M  his  remuneration  for  the  work  that  he  performed,  the  plaintiff 
was  to  receive  and  keep  for  his  own  benefit  all  the  fees  he  collected, 
hot  that  he  was  to  undertake  the  collection  for  himself,  and  at  his 
own  risk,  and  was  not  entitled  to  demand  from  the  corporation 
any  more  than  he  collected.     Another  way  of  putting  the  defend- 
ants' case  is  that  the  liability  incurred  by  the  corporation  was 
subject  to  a  collateral  agreement  by  which  the  plaintiff  undertook 
to  be  responsible  for  the  collection.     The  question  is,  which  is 
the  true  view  to  take  of  the  contract,  and  that  seems  to  me  to  be 
merely  a  matter  of  the  construction  of  the  written  document. 

The  learned  Chief  Justice,  who  delivered  the  judgment  of  the 
Supreme  Court,  referred  to  several  sections  of  the  Act,  and  amongst 
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H.  C.  OP  A.  others  to  sec.  17,  which  prohibits  householders  from  doing  this 
sanitary  work  themselves,  without  the  written  sanction  of  the 

BoRoufiH  OF  council,  which  is  not  to  be  given  except  under  specifil  circumstances. 

Tamworth  jj^  referred  also  to  sees.  15  and  18,  which  provide  that  the  council 
Sanders,     shall  see  that  the  work  is  properly  carried  out.      The  learned 

Griffith c. J.  Chief  Justice  then  went  on  (1):  "It  is  obvious,  therefore,  that 
the  legislature  casts  upon  the  municipality, the  duty  of  removing 
all  nuisances  of  the  class  referred  to  in  clauses  18  and  19  by  their 
own  officers  or  contractors,  whilst  clause  17  forbids  the  owner  or 
occupant  from  himself  removing  any  nuisance  of  this  description 
from  his  premises,  unless  under  exceptional  circumstances.  The 
27th  clause  then  provides  that  all  reasonable  expenses  incurred 
by  the  council  in  carrying  into  eifect  any  of  the  provisions  of  the 
Act  shall  be  repaid  to  the  council  by  the  owner  or  occupant  within 
one  week  after  written  demand  has  been  served  upon  him,  other- 
wise the  same  may  be  recovered  by  summary  process,  as  provided 
for  by  sec.  34  of  the  Act."  Sea  27  does  not  refer  to  sec.  34  in 
terms,  but  it  is  clear  that  the  sums  recoverable  under  the  earlier 
section  are  to  be  recovered  in  the  manner  provided  by  the  later 
section.  He  then  went  on  to  say  :  "  It  is  obvious,  therefore,  that 
the  plaintiff,  who  has  not  entered  into  any  contract  with  the 
owner  or  occupant,  cannot  recover  as  against  such  owner  or 
occupant  for  the  work  done.  Under  the  Act  the  work  must  be 
done  by  the  servants  or  contractors  of  the  borough.  The  owners 
or  occupiers  are  forbidden  to  do  the  work  themselves,  nor  can 
they  employ  others  to  do  it  for  them,  but  they  are  liable  to  repay 
to  the  council  all  reasonable  expenses  incurred  by  the  council  in 
carrying  out  the  work,  within  one  week  after  a  written  demand 
of  the  amount  made  by  the  council  or  inspector  of  nuisances 
has  been  served  upon  them."  So  far,  I  say  respectfully,  I 
agree  with  the  opinion  expressed  by  the  learned  Chief  Justice. 
Then  he  goes  on  to  give  the  reason  for  the  decision  :  "  It  follows, 
therefore,  that  in  order  to  recover  against  the  owner  or  occupier, 
the  council  must  first  pay  the  contractor  for  the  work  done,  and 
then  proceed  against  the  owner  or  occupier  for  repayment  of  all 
reasonable  expenses  incurred  in  doing  the  work  upon  the  premises 
of  such  owner  or  occupier."  It  is  there,  I  venture  to  think,  that 
the  learned  Chief  Justice  fell  into  error.     The  words  of  sec.  27 

(1)  (1904)  4  S.R.  (N.S.  W.),  537,  at  p.  539. 
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are  "*  all  reasonable  expenses  incurred  by  any  council  in  carrying   R-  C.  of  A 

/»         1904 

into  effect  any  of  the  provisions  of  the  Act  upon  or  in  respect  of       v__], 
any  premises  shall  be  repaid   to  the  council  by  the  owner  or  Borough  of 
occupier,"  &c.     The  learned  Chief  Justice  appears  to  infer  from      ^^'^^^^th 
that  that  the  council  must  first  have  paid  the  contractor,  and  it     Sanders. 
"would  not  be  a  long  step  to  go  on  from  that  to  say  that  this    Qnm%h  o. j. 
oontniet  imports  such  an  obligation.     But  those  words,  or  words 
almost  identical,   have   been   the  subject  of  judicial  interpreta- 
tion.     During  the   argument   we   intimated    that   we  thought 
that  the  word  "  repaid  "  did  not  necessarily  imply  that  the  money 
had  to  actually  be  paid  out  of  pocket,  in  order  to  be  an  "  expense 
incurred."     A  man  incurs  domestic  expenditure  before  he  pays 
his  household  bills.     In  the  case  of  The  Queen  v.  The  Vestry  oj 
Si.  Mary^  Islington  (1),  the  construction  of  a  very  similar  clause 
was  under  consideration.     It  was  a  case  before  Pollock  B.,  and 
A.  L.  Smith  J.,  afterwards  Master  of  the  Bolls.     Certain  duties 
are  cast  by  the  Burials  Act,  1858,  upon  the  churchwardens,  and 
it  is  provided  that  the  costs  and  expenses  shall  be  repaid  by  the 
oTerseers  out  of  the  poor  rate.    Pollock  B.,  says  (2)  :  "  That  brings 
us  to  the  first  objection  raised  by  the  Vestry,  which  is  founded  on 
the  word  *  repay ' ;  it  is  contended  that  a  churchwarden  cannot 
under  that  section  be  entitled  to  be  repaid  money,  unless  he  has 
Already  paid  it  himself  in  the  first  instance.     There  is  no  doubt 
mnch  is  to  be  said  in  favour  of  that  contention ;  but  when  we 
remember  the  nature  of  the  subject-matter  in  respect  of  which 
this  legislation  was  passed,  there  is  no  difiiculty  in  placing  a 
reasonable  construction  on  the  word  '  repay,'  so  as  to  make  it 
indnde  cases   in   which   the   churchwarden,   acting  under    the 
authority  of  the  vestry,  has  become  liable  for  the  payment  of 
these  costs  and  expenses;  and  this  seems  to  me  the  reasonable 
coDstraction   which  we  ought  to  place  on  the  language  of  the 
section."    A.  L.  Smith  J.,  said  (3): — "  The  whole  question  really 
is,  whether  sec  18  means  that  the  churchwarden  is  only  to  be 
paid  the  expenses  by  the  overseers  after  they  have  been  actually 
expended,  or  whether  it  applies  also  to  money  which  has  to  be 
expended  by  the  churchwarden ;  and  in  my  judgment  the  former 

(I)  25  Q.B.D.,  523.  (2)  25  Q.B.D.,  at  p.  527. 

(3)  25Q.B.D.,  at  p.  528. 
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H.  C.  OF  A.  reading  of  the  section  leads  us  to  an  absurd  conclusion,  the  latter 
*  to  a  sensible  one.     I  think,  therefore,  that  this  ground  of  opposi- 

BoRouoH  OF  ^^^^  ^  ^^6  mandamus  fails." 

Tamworth  rpj^g  learned  Chief  Justice  went  on,  in  his  judgment,  to  say  (1): 
Sanders.  "  In  this  case  it  appears  to  me  that  the  effect  of  the  contract  is  to 
orifflth  C.J.  make  the  plaintiff  a  collector  for  the  borough,  but  that  in  the  case 
of  dispute,  and  the  owner  or  occupier  refusing  to  pay  (perhaps 
because  he  thinks  the  charge  unreasonable),  the  borough  must 
first  pay  the  plaintiff,  and  then  proceed  to  recover  repayment 
against  the  owner  or  occupier.  Suppose  a  large  number  of  the 
owners  or  occupiers  in  the  borough,  thinking  the  charge  unreason- 
able, refuse  to  pay,  the  plaintiff,  not  having  any  contract  with  the 
owner  or  occupier,  who  cannot  do  the  work  themselves,  or  contract 
for  it  being  done,  cannot  recover  as  against  them ;  neither,  accord- 
ing to  the  defendants*  contention,  can  he  recover  against  the 
defendants,  because  he  has  undertaken  to  collect  the  fees  agreed 
upon  between  him  and  the  defendants,  and  which  are  due  from 
the  owner  or  occupier  to  the  defendants  as  soon  as  they  have  been 
paid  by  them  to  the  plaintiff,  and  not  before."  These  are  the 
reasons  for  the  judgment.  For  the  reasons  already  given  I  cannot 
agree  with  the  meaning  put  by  the  learned  Chief  Justice,  upon 
the  words  "  incurred  "  and  "  repaid."  Again,  expenses  may  be 
incurred  by  a  man  either  by  himself  personally  or  by  his  agent. 
Those  incurred  on  his  behalf  by  his  agent  are  as  truly  incurred 
by  himself  as  if  they  had  been  incurred  by  himself  by  word  of 
mouth.  That  a  contractor  may  be  an  agent  has  been  pointed  out 
by  this  Court  not  very  long  ago  in  Victoria,  in  Hobei'ts  v.  Ahem 
(2).  In  that  case  it  was  held  that  an  independent  contractor 
employed  by  the  Commonwealth  Government  to  do  certain  work, 
similar  to  that  which  is  the  subject-matter  of  the  present  case, 
was  in  doing  so,  acting  as  the^  agent  of  the  government,  and  sub- 
ject to  the  same  exemptions.  The  council  therefore  may  incur 
expenses  through  their  contractor  though  he  is  not  their  paid 
agent.  So  that  difficulty  is  not  in  the  way.  It  is  said  that  it  would 
be  unjust  that  the  contractor  should  not  be  himself  able  to  sue  for 
these  rates.  It  appears  however  that  by  law  he  cannot.  But  if 
the  corporation,  through  him,  have  incurred  the  expenses,  they  can 

(1)  (1904)  4  S.K.  (N.8.W.),  637,  at  p.  640.  (2)  1  C.L.R.,  406. 
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recover  them,  and,  if  the  true  effect  of  this  clause  of  the  contract   ^-  C.  of  a. 

is  that  the  plaintiff  is  entitled  to  have  all  these  fees  and  charges  *     , ^ 

for  himself,  probably  he  would  be  able  to  call  upon  the  corpora-  Borough  of 
tion  to  assist  him  in  recovering  them.     It  would  be  no  answer  if     ^mworth 
the  ratepayers,  for  whom  the  work  is  done,  and  for  whose  benefit     Sanders. 
the  expenditure  is  incurred,  were  to  say :  "  We  are  entitled  to     orffBth  c.j. 
inquire  into  the  nature  of  your  contract  of  agency."     That  is  a 
matter  entirely  for  the  council  and  their  agent,  and  is  of  no  concern 
whatever,  as  between  the  householder  and  the  council. 

But  in  truth,  it  is  not  necessary,  in  my  opinion,  to  have  recourse 
to  the  consideration  of  these  matters  at  all.  The  question  simply 
is,  what  is  the  construction  of  the  words  used  in  the  contract. 
The  plaintiff  and  defendants  are  competent  parties.  Whatever 
the  bargain  made  between  them  is,  it  must  be  carried  out.  The 
Court  cannot  make  a  new  one  for  Ihem.  If  they  choose  to  make 
a  contract  on  the  terms  that  the  contractor  shall  not  be  able  to 
recover  directly  f lom  the  borough  any  money,  the  Court  cannot 
say  that  he  shall  be  entitled  to  recover  it.  The  words  of  the 
contract  are:  "The  contractor  shall  collect  his  own  fees  and 
charges,  which  shall  not  exceed  the  following,"  and  then  there  is  a 
scale  of  charges.  That  clause  certainly  suggests,  if  it  does  not  neces- 
8arily  imply,  that  the  contractor  may  collect  a  smaller  amount  if 
he  thinks  fit.  It  merely  provides  the  maximum  that  may  be 
charged.  If  the  corporation  are  liable  to  pay  him,  a  singular 
(question  arises.  How  are  they  to  know  what  rates  he  demanded 
from  the  householdel-s,  whether  the  maximum  or  a  lesser  sum  ? 
How  are  they  to  know  how  much  work  he  has  performed  ?  How 
are  they  to  know  what  amoimt  to  demand  from  the  householders, 
and  how  are  they  to  prove  their  case  if  they  sue  them  ?  The 
matter  is  entirely  within  the  contractor's  knowledge,  and  they 
would  be  completely  at  his  mercy.  Then  what  effect  is  to  be 
given  to  the  words  "  shall  collect  his  own  fees  and  charges  ? " 
They  clearly  imply  that  the  fees  and  charges  are  to  be  his 
own  property  when  collected,  and  that  he  is  to  collect  them. 
AsBoming  that  the  contractor  has  no  means  of  recovering 
the  fees  and  charges  from  the  householders,  when  a  contract  is 
made  with  them,  how  does  that  affect  the  contract  with  the 
borough  ?     If  the  contractor  is  willing  to  undertake  work  on  the 
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H.  C.  OF  A.  terms  that  he  will  collect  his  own  fees  and  charges,  and  accept 
1W4.        the  right  to  do  so  as  his  whole  remuneration,  the  Court  cannot 
g  say  that  he  is  entitled  to  go  further.     There  would  be  nothing 

Tamworth  imlawful  in  such  a  contract.  There  is  nothing  unlawful  in  the 
Sanders,  employment  of  an  agent  on  the  terms  that  the  agent  shall  under- 
take the  collection  of  all  the  money  he  is  entitled  to  receive 
under  it.  As  a  matter  of  construction,  the  present  contract  seems 
to  me  no  more  than  that.  Upon  such  a  contract  the  only  breach 
that  could  be  assigned  would  be  that  the  borough  prevented  the 
contractor  from  collecting  his  fees.  That  would  be  a  breach,  because 
in  every  contract  there  is  an  implied  term  or  condition  that 
neither  party  shall  hamper  or  impede  the  other  in  carrying  it  out. 
This  contract  contains,  in  my  opinion,  an  implied  condition  that 
the  contractor  shall  be  satisfied  with  what  he  can  collect.  It 
follows  that  an  action  will  not  lie  against  the  borough  for  the 
recovery  of  what  he  cannot  collect.  It  appears  to  me  that  the 
Court  below  was  misled  by  the  interpretation  which  thej'  put 
upon  the  t^rm  "  repaid."  That  difficulty  being  out  of  the  way, 
there  is  no  reason  why  the  words  of  the  clause  should  not  receive 
their  natural  interpretation.  I  am  of  opinion,  therefore,  that 
the  demurrer  should  have  been  allowed. 

Barton  J.    I  concur. 

O'Connor  J.  There  is  no  doubt  that  the  Niiiaancea  Prevention 
Act  places  upon  the  municipality  the  whole  duty  and  responsibility 
of  carrying  out  the  work  provided  for  in  this  contract,  and  that 
it  prevents  the  owner  of  a  property  from  making  any  contract  or 
arrangement  for  carrying  out  the  work  himself,  except  in  special 
circumstances  pointed  out  in  sec.  17.  It  appears  that  the  muni- 
cipality entered  into  a  contract  with  the  plaintiff  for  the  purpose 
of  carrying  out  the  sanitary  work  which  is  particularised  in  the 
contract.  The  municipality  may  employ  their  servant,  or  their 
agent,  in  any  form  of  contract  they  think  fit,  to  carry  out  this  work. 
They  may  employ  him  on  the  terms  of  mere  wages,  they  supplying 
all  the  utensils  or  materials,  or  they  may,  on  the  other  hand, 
employ  him  on  the  terms  of  a  special  contract,  he  supplying  all 
these  things,  and  they  making  payment  to  him.     Then  again, 
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with  regard  to  the  payment,  they  may  provide  that  it  shall  be   H*  ^-  ^'  ^* 
given  in  any  form  that  the  parties  agree  to.     It  is,  therefore,        ^^^^^ 
entirely  a  question  between  the  municipality  and  the  person  they  Borough  or 
employ  to  carry  out  the  work,  on  what  terms  he  is  to  carry  it  out,      am^o^^h 
and  on  what  terms  he  is  to  be  remunerated.     Apparently,  by  a     Sanders. 
previous  contract,  the  whole  responsibility  and  duty  of  carrying    cconnor  j. 
out  this  work  was  put  upon  the  plaintiff  as  a  sub-contractor,  so 
much  so  that  there  is  even  a  clause  (No.  10)  by  which  he  under- 
takes to  indemnify  the  municipality  against  all  claims,  penalities, 
and  demands   whatsoever  which   may  result   from   any  act   or 
omission  of  the  contractor.     The  terms  upon  which  the  plaintiff, 
as  contractor,  is  to  be  paid  are,  as  I  have  said,  entirely  a  matter 
between  him   and  the  municipality.      There   is  no  part  of  the 
contract  dealing  directly  with  this  payment  but  clause  14,  and  the 
sole  (|uestion  for  our  determination  is  what  is  the  meaning  of 
that  clause.     Certain  sections  of  the  Act  have  been  referred  to, 
but  it  appears  to  me  that  they  can  only  be  looked  at  in  order  to 
ascertain  the  probabilities  in  favour  of  one  construction  rather 
than  the  other.     But  the  sections  themselves  have  no  direct  bear- 
ing upon  the  liability  of  the  parties  under  the  contract.     Now, 
when  I  look  at  the  clause,  I  agree  with  my  learned  brother  the 
Chief  Justice  in  the  construction  he  has  put  upon  it.     It  appears 
to  me  that  the  contract  for  remuneration  set  out  on  the  face  of 
the  document,  is  that  the  plaintiff,  taking  the  whole  control  and 
ntanagement  of  this  work,  having  in  his  hands  the  fixing  of 
fees  within  the  limit  of  sixpence,  stipulates  that  he  will  take 
even-thing  he  can  collect  for  his  serviqes  but  that  he  is  to  get 
nothing  more.     There  is  nothing  unlawful  in  a  contract  of  that 
kind,  and  it  appears  to  me  there  is  nothing  unreasonable  in  it 
either.     The  average  amount  of   collections,  the  sum  which  is 
actually  received  in  cash,  is  a  matter  which  can  be  very  easily 
ascertained,  and  I  see  from  a  provision  in  the  contract  that  there 
was  a  previous  contract  in  existence  to  the  terms  of  which  it 
refers.    So  tliat   there  is  no  reason  why  the  contractor  should 
not  be  able  to  inform  himself  of  the  amount  of  cash  received  on 
an  average  from  these  collections,  and  there  is  no  reason  why  the 
parties  should  not  deal  with  one  another  on  that  basis.     The 
breach  the  plaintiff  has  alleged  is  one,  it  seems  to  me,   quite 
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H.  c.  OF  A.    impossible  to  read  into  the  clause,  for  it  charges  not  only  that  the 
plaintiff  is  to  have  for  himself  the  fees  he  collects  as  the  agent  of 
Borough  ov  ^^^^  municipality,  but  that  he  is  to  be  paid  as  well  those  fees 
Tamworth    YiQ  cannot  collect.     In  other  words,  it  admits  that  part  of  the 
Sanders,     remuneration  is  to  be  the  fees  he  collects,  but  it  charges  that  there 
O'Connor  J.     IS  really  a  guarantee  that  the  municipality  shall  pay  those  he 
cannot  collect.   Now,  I  am  unable  in  the  words  of  this  contract 
to  find  anything  of  that   kind.      It  appears  to  me,  giving  full 
meaning  to  the  words,  looking  at  the  whole  circumstances,  and 
the  whole  contract,  that  they  only  bear  one  interpretation,  that 
is  that  the  plaintiff  is  to  be  paid  for  the  work  he  does  the  whole 
of  the  fees  which  he  collects,  and  that  he  is  to  have  nothing  more. 
Reference  has   been  made  by  my  learned  brother,  the  Chief 
Justice,  to  the  provisions  of  sec.  27  of  the  Nuisan/iea  Prevention 
Act  I  do  not  take  the  same  view  as  His  Honor  as  to  the  con- 
struction  of   that   section.     It   appears   to   me   that  before  the 
municipality  can  recover  from  an  owner  of  property  imder  that 
section,  they  must  have  incurred  a  liability  to  somebody  for  the 
carrying  out  of  the  work.     Of  course  it  is  not  necessary  that 
the  liability  should  be  paid,  it  is  sufficient  that  it  should  have 
been  incurred.     My  view  of  the  terms  of  the  contract  is  that 
the   municipality  incurred   no   liability  for  any  purpose  to  the 
plaintiff  in  regard  to  these  fees  which  he  had  to  collect.     But 
this  is  altogether  apart  from  the  question  of  the  meaning  of  the 
contract,  which,  as  I  said  before,  depends  entirely  upon  the  con- 
struction of  its  terms.     Having  stated  what  in  my  opinion  that 
construction  ought  to  be,- 1  agree  that  the  appeal  must  be  upheld. 

Appeal  allowed.  Jiidginent  entered  for 
the  defendant  on  the  demurrer.  Ap- 
plication to  rescind  special  leave  to 
appeal  dismissed  with  coats. 

Solicitors,  for  the  appellant,  Fitzhardinge  &  Zlotkowski   for 
A.  J.  Creagh. 
Solicitor,  for  the  respondent,  F.  Norrie,  for  J.  M.  Proctor. 
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AND 


SYDNEY  GLASS  AND  TILE  CO.  . 
Defendants, 


Respondents. 


ON  appeal  from  the  supreme  court  of 

NEW  SOUTH  wales. 
Eridmot—AdmisnbUily — Action  on  covenant  to  pay  rent — PleaonequitaUe  grounde   H.  C.  of  A. 


—Prior  agrttment  to  accept  leas  rent  ^  Facte  alleged  in  plea  available  as  a  defence 
9t  law — PUa  good  as  a  plea  of  payment  oj  balance  on  accmmts  tft<ifed — Ground 
not  taken  below— New  trial. 

Landlord  and  tenant — Covenant  to  pay  as  rent  sum  equal  to  one-third  of  land  tax 
— F<i/uiif|f — Altering  incidence  of  taxatioti — Land  and  Income  Tax  Assessment 
Act  1886  {N.S.W.)  (59  Vic  No,  15),  sec,  63— Zawd  Tax  [Uases)  Act  19()2 
[NS,  W.),  {No.  1 15  of  1902),  sec,  5(1). 

In  an  action  at  common  law  to  recover  a  balance  of  rent  due  under  a 
covenaat  in  an  indenture  of  lease,  the  defendants  pleaded,  as  a  plea  on 
equitable  grounds,  that  prior  to  the  execution  of  the  lease  it  was  agreed  that 
the  plaintiff  should  allow  the  defendants  certain  deductions  from  the  rent  for 
the  first  six  months  of  the  term  ;  that  the  defendants  executed  the  lease  upon 
the  faith  of  that  agreement ;  that  the  plaintiff  in  accordance  with  the  agree- 
ment allowed  the  defendants  the  deductions  agreed  upon  ;  that  the  defendants 
paid  the  plaintiff  the  remainder  of  the  rent  due  under  the  covenant,  and  the 


1904. 

Sydney, 

Dec.    15,   16, 
19.23. 


Griffith  C.J., 

Barton  and 

O'Connor  JJ. 


(1)61  Every  contract,  agreement,  or 
understanding,  whether  arrived  at  or 
tvidenoed  by  matter  of  record  under 
Mil  or  by  writing  or  by  parol,  having 
w  purporting  to  have  or  which  might 
^Te  the  efbct  of  removing,  qualifying, 
V  altering  the  operation  of  any  assess- 
BMt,  return,  exemption,  or  deduction, 
w  if  in  any  way  affecting  the  incidence 
"f  *aj  assesfment.  or  tax,  or  displacing 
tbe  benefit  of  any  exemption,  or  deduc- 
tion sQthonzed  by  or  consequent  upon 
tty  provision  ot  this  Act  shall  ( whetner 
^  contract,  agreement,  or  under- 
I'uidiDg  iball  have  been  or  be  made 
Kfore  or  after  the  passing  of  this  Act) 


be  wholly  void  and  inoperative  so  far 
as  such  contract,  agreement,  or  under- 
standing purports  or  is  intended  to 
have  or  might  have  the  effect  aforesaid, 
but  without  prejudice  to  the  validity 
of  such  contract,  agreement  or  under- 
taking in  any  other  respect  or  for  any 
other  purpose. 

Sec.  5  of  the  Land  Tax  (Leases)  Act 
1902  is  as  follows  :» 

5.  No  contract,  agreement,  or  coven- 
ant made  before  or  after  the  commence- 
ment of  this  Act  shall  affect  the 
incidence  of  any  tax  imposed  by  this 
Act. 
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plaintiff  accepted  it  in  satisfaction  and  discharge  of  the  whole  of  the  rent  dae 
under  the  covenant ;  and  that  the  plaintiff  was  snuig  for  the  rent  agreed  to 
be  allowed  off  to  the  defendants,  in  fraud  of  the  agreement. 

At  the  trial  letters  which  passed  between  the  parties  prior  to  the  execution 
of  the  lease  were  tendered  in  support  of  this  plea  and  rejected. 

Held  that,  whether  the  alleged  agreement  was  or  was  not  collateral  to  the 
lease,  the  plea  was  in  effect  an  allegation  of  the  allowance  of  cross  demands 
between  the  parties  upon  an  account  stated,  and  payment  of  the  balance, 
and  afforded  substantially  a  good  defence  at  common  law,  and  that  the  letter^ 
were  admissible  in  evidence  in  support  of  it. 

Callander  v.  Hotcard,  lOC.B.,  290,  followed. 

The  lease  contained  a  covenant  by  the  lessee  to  pay  *'  such  farther  sums  as 
rent  as  shall  represent  one  third  of  the  annual  sum  payable  .  .  .  from 
time  to  time  during  the  said  term  by  the  said  lessor  ...  as  land  tax  to 
the  Commissioners  of  Taxation  under  the  Land  and  Income  Tax  Assessmenl 
Act  1895,  or  any  amendment  thereof  in  respect  of  the  land  demised.'*  SubHe* 
quently  to  the  execution  of  the  lease,  the  Land  Tax  {Leasts)  Act,  1902,  was 
passed. 

Held^  that  the  covenant  was  void. 

Per  Griffith  C.  J.,  and  Barton  J. : — The  intention  of  che  parties,  as  disdoeed 
by  the  lease,  was  that  the  stipulation  in  the  covenant  should  be  in  sabetitu- 
tion  for  the  statutory  provision  then  in  force,  and  for  any  statutory  provision 
that  might  thereafter  be  made  in  place  of  it,  and  was  therefore  void  under  the 
Land  and  Income  AssesHtnenl  Act  1895,  and  inoperative  under  the  Land  Tax 
[Lease)  Act  1902 ;  and  furcher,  that,  even  if  the  parties  intended  it  be  cumula- 
tive, it  was  void  under  the  Land  and  Income  Tax  AMessTnent  Act  1895  and  that 
the  original  quality  of  sterility  imposed  by  that  upon  the  stipulation  when  it 
was  made  still  attached  to  it. 

Per  O'Connor  J.  : — The  stipulation,  being  a  violation  of  the  provisions  of 
sec.  63  of  the  Land  and  Income  Asseswnent  Act  1895  was  void  from  its  incep- 
tion, and  therefore,  whatever  the  effect  of  the  stipulation  might  have  been,  if  it 
had  been  made  after  the  passing  of  the  Land  Tax  (Leases)  Act  1902,  it  could 
not  be  made  effectual  for  the  purpose  of  making  good  the  claim  for  rent 
alleged  to  have  accrued  due  under  it  after  the  commencement  of  the  latter 
Act. 

When  a  party  has  obtained  a  new  trial  on  the  ground  of  the  improper 
rejection  of  evidence,  if  the  evidence  was  relevant  to  the  issue  on  which  it 
was  tendered  and  the  ground  on  which  the  evidence  was  originally  rejected 
was  erroneous,  it  is  not  a  ground  for  allowing  an  appeal  from  the  order  grant- 
ing the  new  trial,  that  the  exact  grounds  of  relevancy  were  not  stated  to  the 
Court. 


Decision  of  the  Supreme  Court,  (1904)  4  S.R.,  454,  affirmed. 
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Appeal  from  a  decision  of  the  Supreme  Court  of  New  South  H.  C.  of  a. 
Wales.  *^' 

This  was  an  action  brought  by  the  appellant  against  the 
respondents  to  recover  £94  15s.  2d.,  rent  due  under  a  lease 
whereby  the  appellant  let  certain  premises  to  the  respondents  for 
a  term  of  years.  The  reddendum  of  the  lease,  which  was  under 
seal,  was  as  follows :  "  Yielding  and  paying  therefor  yearly  and 
every  year  during  the  said  term  .  .  .  the  rent  or  sum  of 
£300  sterling  money  by  several  equal  payments  of  £75  each 
on  the  first  days  of  April,  July,  October,  and  January  in  each 
year  and  also  yielding  and  paying  therefor  yearly  and  every  year 
upon  demand  such  further  sums  as  rent  as  shall  represent  one- 
third  of  the  annual  sum  payable  from  time  to  time  during  the 
said  term  by  the  said  lessor  ...  as  land  tax  to  the  Commis- 
aooers  of  Taxation  under  the  Land  and  Income  Tax  Assessment 
Act  1895,  or  any  amendment  thereof  in  respect  of  the  land 
demised." 

The  lessee  covenanted  to  pay  the  rent  or  rents  reserved  on  the 
days  appointed  by  and  under  the  lease  "  without  any  deduction 
or  abatement  whatsoever." 

The  respondents'  fourth  plea  was  a  plea  on  equitable  grounds, 
as  to  £75  of  the  amount  claimed,  to  the  effect  that  they  had 
executed  the  lease  on  the  faith  of  an  agreement  made  prior  to 
the  date  of  the  lease,  by  which  the  appellant  had  agreed  to  allow 
them  50  per  cent,  off  the  rent  for  the  first  six  months,  and  had 
actually  allowed  that  amount  and  accepted  the  balance  in  full 
satisfaction  and  discharge  of  the  first  six  months'  rent. 

The  eflect  of  the  plea  is  more  fully  set  out  in  the  judgment 
delivered  by  Grijffith  C.J. 

There  was  also  a  fifth  plea,  as  to  £19  15s.  2d.,  the  amount 
claimed  under  the  covenant  to  pay  as  rent  one-third  of  the 
amouitof  land  tax  for  each  year,  that  that  portion  of  the  redden- 
dum was  void  under  sec.  63  of  the  Land  and  Income  Tax  Assess- 
merit  Act  1895. 

At  the  trial  it  appeared  that  the  respondents,  on  16th  November 
1901,  wrote  a  letter  to  the  appellant  setting  out  the  conditions  on 
which  they  were  willing  to  accept  the  offer  to  lease,  and  stating 
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inter  aliuy  "  our  lea&e  is  to  commence  from  1st  January,  1902, 
and  you  agree  to  allow  us  50  per  cent,  off  the  rent  for  the  first 
six  months."  The  solicitor  for  the  appellant  replied  to  this  letter, 
suggesting  certain  modifications  on  other  points,  but  not  qualify- 
ing this  particular  proposal,  and  stating  further,  "  otherwise  the 
terms  of  your  letter  are  satisfactory."  The  respondents  replied 
assenting  to  the  proposed  modifications,  and  the  lease  was 
executed.  These  letters  were  tendered  in  evidence  in  support  of 
the  fourth  plea,  and  rejected,  under  circumstances  appearing  more 
fully  in  the  judgments.  Darley  C.J.,  who  presided  at  the  trial, 
held  that  the  covenant  dealing  with  the  additional  rent  was  not 
an  infringement  of  sec.  63  of  the  Land  and  In/^ome  Tax  Assess- 
ment Act  1895,  and  directed  a  verdict  for  the  plaintiff,  appellant 
in  this  appeal,  for  £94  15s.  2d. 

The  defendants,  respondents  in  this  appeal,  appealed  to  the 
Full  Court,  who  granted  a  rule  absolute  for  a  new  trial  as  to  £75, 
and  ordered  that  judgment  be  entered  for  the  defendants  as  to  the 
£19  15s.  2d. 

The  reasons  for  the  decision  appear  from  the  judgment  delivered 
by  Griffi^th  C.J. 


Dr.  CuUen  and  J,  L,  Campbell  (with  them  Sheridan)  for  the 
appellant.  The  letters  show  that  the  granting  of  the  lea^e  was 
to  be  subject  to  the  condition  that  certain  payments  were  to  be 
made  by  the  respondents,  city  rates  and  taxes,  and  a  portion  of 
the  land  tax.  If  the  agreement  to  pay  the  land  tax  was  illegal, 
then  the  promise  to  grant  a  lease  was  founded  upon  a  considera- 
tion partly  illegal,  and,  if  the  appellant  had  refused  to  grant  a 
lease,  and  the  respondents  had  sought  to  enforce  the  promise 
against  the  appellant,  while  repudiating  their  promise  to  pay 
land  tax  on  the  ground  of  illegality,  they  would  have  failed.  The 
alleged  parol  agreement  therefore  discloses  no  equity  in  the 
respondents,  and  it  may  be  that  neither  party  could  have  enforced 
it.  The  respondents  are  in  this  dilemma,  either  the  agreement  to 
pay  the  land  tax,  which  was  the  consideration  for  the  appellant's 
promise  to  make  the  refund,  is  illegal,  and  therefore  the  promise 
is  unenforceable,  or  it  is  not  illegal,  and  they  cannot  insist  upon 
the  performance  of  the  appellant's  promise  without  performing 
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theira     If  the  Court  is  of  opinion  that  there   was  a  binding   H-  ^  ^^  A. 
promise  to  refund  the  50  per  cent.,  it  will  enforce  the  covenant  to 
pay  the  further  rent. 

It  almost  amounts  to  fraud  on  the  part  of  the  respondents  to 
plead  that  the  covenant  to  pay  the  further  rent  was  illegal,  while 
insisting  that  the  appellant  should  carry  out  the  promise  which 
she  made  in  consideration  of  that  covenant.  No  Court  of  Equity 
would  grant  an  unconditional  injunction  under  those  circum- 
stances. [He  referred  to  Joliffe  v.  Baker  (1)  and  cases  there 
cited.]  Whatever  the  position  might  have  been  under  the  parol 
agreement  alone,  that  has  been  superseded  by  the  lease.  Under 
that  the  respondents  covenanted  to  pay  rent  without  any  deduc- 
tion or  abatement  whatever.  This  is  inconsistent  with  the  alleged 
prior  arrangement,  and  therefore  evidence  of  that  agreement  is 
inadmissible.  All  transactions  prior  to  the  execution  must  rank 
•s  preliminary  negotiations  affecting  the  terms  of  a  bargain,  and, 
if  the  contract  under  seal,  in  which  the  negotiations  culminated,  is 
inconsistent  with  any  of  the  terms  of  the  parol  agreement,  evi- 
dence of  that  agreement  is  inadmissible,  unless  it  is  on  a  collateral 
matter :  Erskine  v.  Adearie  (2).  Morgan  v.  Grlfith  (3),  which  was 
relied  on  below,  was  a  case  of  an  action  on  a  parol  agreement,  and 
is  no  authority  for  the  proposition  that  such  an  agreement  can  be 
pleaded  in  answer  to  an  action  upon  a  deed. 

[GRirnTH  C.J.  referred  to  Palmer  v.  Johnson  (4).] 

Evidence  of  such  a  prior  agreement  may  only  be  given  if  the 
subject-matter  is  collateral,  tliat  is,  refers  to  something  not  dealt 
with  in  the  lease,  and  not  contradictory  of  it:  De  Laasalle  v. 
Guildford  (5) ;  Leggott  v.  Bai^ett  (6) ;  Palmer  v.  Johnson  (7). 

[(iRiFFrrH  C.J. — Would  it  be  contradictory  of  the  deed,  if  the 
parol  agreement  were  to  accept  £100  for  a  piece  of  land,  on  condi- 
tion of  executing  a  deed  stating  the  consideration  money  to  be 
£200?] 

That  would  be  different  from  this  case.  That  is  a  condition 
ttpon  which  the  execution  depends.     Here  the  lease  fixes  one  sura 


tl)  UQ.B.D.,255. 
12)  LR.  8  Ch.,  756,  at  p.  766. 
(I)LR.  6Kx.,  70. 
(4)13QB.D.,  351. 
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(6)  15Ch.  D.,  306. 
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^^_^  a  new  term,  inconsistent  with  that  of  the  lease,  upon  a  matter 

Harris  dealt  with  by  the  lease.     That  is  not  conditional  or  collateral, 

Sydnby  because   the  agreements   overlap.     The  lease   was  intended   to 

Glass  AND  contain  all  the  terms  of  the  tenancy,  as  agreed  upon  beforehand, 

XIIiK  i./0. 

and  therefore  it  is  the  only  contract  of  which  evidence  can  be 

given :  AngeU  v.  Duke  (1). 

As  to  the  covenant  in  the  reddendum  to  pay  the  further  rent, 
the  amount  claimed  is  in  respect  of  2  years,  one  of  which  is 
governed  by  the  Land  and  Income  Tax  Assessment  Act  1895, 
the  other  by  the  Land  Tax  {Leases)  Act  1902.  There  is 
nothing  in  the  covenant  which  contravenes  sec.  63  of  the  Act 
of  1895.  It  does  not  alter  or  affect  the  incidence  of  the  tax. 
The  mere  reference  to  the  tax  for  the  purpose  of  measuring  the 
amount  of  rent  does  not  bring  it  within  the  section.  The  tax, 
qud  tax,  is  not  thereby  affected  in  its  incidence.  The  covenant  is 
altogether  independent  of  the  payment,  or  the  liability  to  pay  the 
tax.  A  landlord  is  entitled  to  get  as  much  for  rent  as  he  can  get 
his  tenant  to  pay.  The  mere  fact  that  he  charges  a  proportionately 
higher  rent  because  he  has  to  pay  a  tax,  does  not  bring  him  within 
the  prohibition.  The  entire  rent  might  be  made  up  of  rates 
and  taxes,  but  that  would  not  alter  the  incidence  of  the  tax, 
because,  if  there  were  no  tax,  the  landlord  would  have  all  the  rent 
in  his  pocket,  instead  of  having  to  pay  it  away  in  taxes.  [He 
referred  to  Davies  v.  Fitton  {2);  and  Colbron  v.  Travers  (3).] 
In  Ludloiv  V.  Pike  (4),  which  was  relied  upon  by  Oive7i  J.,  in 
the  Court  below,  the  covenant  in  the  lease  did  not  state  that  the 
sum  was  to  be  paid  as  further  rent.  Channell  J.,  was  of  the 
opinion  that  the  decision  of  Lord  St.  Leonards  in  Dames  v.  Fitton 
(2)  depended  upon  the  fact  of  there  having  been  a  stipulation  for 
a  fixed  sum  as  further  rent ;  but  that  is  not  borne  out  by  the  terms 
of  the  decree  in  the  case.  In  Cooper  v.  Ban*on  (5)  the  covenant 
which  was  held  to  be  an  infringement,  was  a  direct  covenant  to 
pay  all  taxes.     [He  referred  also  to  Beadel  v.  Pitt  (6).] 

As  to  the  Act  of  1902,  which  relates  to  the  other  half  of  the 


(l)L.R.  lOQ.B.,  174. 

r2)2Dr.&  War.,  225. 
C^)  12  C.B.  N.S.,  181 ;  31  L.J.,  C.P.. 
257. 


(4)  (1904)  1  K.B.,531. 

(5)  20  N.S.W.  L.R.,  (L.),  175. 

(6)  11  L.T.  N.S.,  592. 
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further  rent,  there  is  no  real  diflference  in  its  effect.     The  Act  H.  C.  of  A. 

deals  only  with  certain  leases,   which  include  that  in  question,       ^ ^ 

tad  8ec  5  provides  generally  that  no  contract  agreement  or  coven-      Harris 
ant  shall  affect  the  incidence  of  any  tax  imposed  by  the  Act.     An      gyDNUY 

arrangement  by  which  the  landlord  is  re-imbursed  cannot  be  said    (^LAas  and 
^                ^                                                                                                    Tile  Go, 
to  affect  the  incidence  of  the  tax.  

Wise  K-C.  and  Rolin  for  the  respondents.  The  consideration 
moving  from  the  respondents  in  the  parol  agreement  was  the 
execution  of  the  lease  in  the  terms  of  the  letters.  Even  if  it 
should  turn  out  that  one  of  the  covenants  in  the  lease  is 
illegal  or  void,  that  does  not  affect  their  right  to  get  the 
benefit  which  was  promised  to  them  on  condition  that  they 
execated  the  lease  in  the  terms  proposed  to  them,  now  that  they 
have  fulfilled  that  condition.  It  is  for  the  jury  to  say  what  was 
the  effect  of  that  contract  The  agreement  to  give  a  rebate  was 
an  inducement  to  execute  the  lease.  That  agreement  has  been 
executed.  The  allowance  of  50  per  cent,  was  actually  made  off 
the  rent  for  the  first  six  months.  That  is  alleged  in  the  plea. 
The  fact  that  it  is  pleaded  on  equitable  grounds  does  not  prevent 
the  respondents  from  setting  up  any  legal  defence  that  it  may 
disclose.  It  is  not  a  plea  of  payment,  but  of  an  executed  agree- 
ment The  appellant  is  not  entitled  now  to  re-open  the  matter, 
and  sue  for  money  which  has  actually  been  allowed  on  account. 

The  agreement  was  collateral  to  the  lease.  By  executing  the 
lease  the  respondents  became  entitled  to  sue  upon  the  agreement, 
ind,  if  they  had  ^aid  the  full  rent,  could  have  recovered  back 
halt  There  is  nothing  contradictory  of  the  terms  of  the  lease. 
If  the  respondents  had  not  paid  the  rent,  or  been  allowed  the 
rebate,  they  would  have  had  no  answer  to  an  action  on  the  cove- 
nant to  pay  rent,  except  by  way  of  set-off.  There  would  be  an 
independent  debt  from  the  appellant  to  the  respondents,  which 
woald  not  have  been  recoverable  against  an  assignee  of  the 
reTeraion.  The  promise  was  by  the  lessor  personally,  and  the 
leasees  would  have  been  liable  for  the  full  rent  to  the  assignee  of 
the  reversion,  and  would  have  had  to  sue  the  lessor  afterwards 
for  the  half  rent.  Evidence  may  always  be  given  of  a  promise 
made  for  the  purpose  of  inducing  a  lessee  to  execute  a  lease : 
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Spicer  (3).     On  the  same  principle  evidence  can  be  given,  in  an 

Harris      action  on  a  bill  of  sale,  that  a  parol  agreement  had  been  made 

Sydn  y      between  the  parties  that  the  bill  of  sale  was  not  to  be  available 

Glass  and    until  certain  other  securities   had   been  realised :  Heseltine  v. 
Tile  Co. 
Simmons  (4).     It  is  inequitable  to  enforce  a  bond,  when  there  is 

an  agreement  that  it  should  not  be  enforced  until  the  happening 
of  a  particular  event :  Major  v.  Major  (5).  In  a  sale  of  land  by 
auction,  after  conveyance  (without  any  covenants),  the  purchaser 
is  entitled  under  the  conditions  of  sale,  to  compensation  for  an 
error  in  the  particulars  of  sale  on  the  ground  that  the  prior 
agreement  was  independent  of,  and  not  superseded  by,  the  deed  of 
conveyance:  Palmar  v.  Johnson  (6).  The  whole  of  the  ante- 
cedent course  of  conduct  must  be  looked  at ;  it  is  a  presumption 
only  that  the  written  agreement,  as  finally  drawn  up,  contains 
the  whole  of  the  terms  :  Gillespie  Bros.  &  Co,  v.  Cheney,  Eggar 
&  Co,  (7). 

Any  agreement  to  pay  a  portion  of  an  amount  which  another 
is  liable  to  pay,  alters  the  burden  of  the  liability.  In  the  case  of 
a  tax,  it  alters  the  incidence  of  the  tax.  The  test  is  whether  as 
a  matter  of  fact,  the  effect  of  the  covenant  is  to  wholly  or  partially 
indemnify  the  landlord  against  the  payment  of  the  tax.  The 
covenant  in  this  case  amounts  to  that.  The  fact  that  the  words 
"  as  rent "  are  used,  and  that  the  covenant  is  placed  in  the  redden- 
dum, cannot  affect  the  nature  of  the  covenant.  Sec.  12  directs 
that  the  whole  tax  shall  be  paid  in  the  first  instance  by  the  land- 
lord, and  that  he  may  then  recover  contribution  in  certain 
specified  proportions.  Therefore  any  arrangement  which  has  in 
fact  altered,  or  might  have  the  effect  of  altering,  those  proportions 
affects  the  incidence  of  the  tax  and  is  forbidden  by  sec.  63.  The 
intention  of  the  parties  has  nothing  to  do  with  the  matter  ;  it  is  a 
question  of  fact  in  each  case  whether  the  effect  of  the  agreement 
is  to  alter  the  incidence.  The  covenant  here  passes  on  a  part'  of 
the  liability  of  the  landlord  to  the  lessees,  i.e.,  they  pay  a  gieater 

(1)  L.R.  6  Ex.  70.  (4)  (1892)  2  Q..B.,  547. 

(2)  L.R.  8  Ch.,  756.  (5)  1  Dr.,  165. 

(3)  34  Ch.  D.,  1.  (6)  13  Q.B.D.,  351. 

(7)  (1896)  2  Q.B.,  59. 
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proportion  of   the   tax  than  they   would   pay   as   contribution    H-  C.  of  a. 

under  the  Act.  ^^ 

[Griffith  C.J. — The  landlord  must  bear  his  share  of  the  burden,      Harris 

and  must  not  make  any  contract  with  his  tenant  in  order  to  alleviate      Sydney 
•^1  Glass  and 

The  Act  cannot  be  intended  only  to  prevent  direct  evasion  of 
the  borden  ;  the  terms  used  show  that  it  is  the  ultimate  result  or 
tendency  that  is  to  be  looked  at.  The  effect  of  the  covenant  in 
this  case  is  the  same  as  that  dealt  with  in  Cooper  v.  Barron  (1). 
Cdbron  v.  Travera  (2)  dealt  with  a  contract  of  indemnity,  which 
was  held  void  under  the  Acts  relating  to  the  tax  in  question. 
Under  our  Act  every  agreement  &c.  having  the  tendency  to 
indemnify  is  prohibited.  Ludlow  v.  Pike  (3),  is  in  point,  the 
only  difference  being  that,  in  that  case,  the  whole  amount  of  the 
tax  was  provided  for,  instead  of  one  third  as  here. 

Dr.  Cullen  in  reply.  As  to  the  claim  for  £75,  the  evidence 
was  tendered  to  prove  a  contract  of  a  preliminary  nature,  which 
had  been  superseded  by  the  deed,  and  was  therefore  inadmissible : 
Gretwolde-WilliaTna  v.  Bameby  (4).  The  letters  could  not  be 
used  to  prove  an  accord  and  satisfaction,  because  they  only 
represent  the  alleged  contract  out  of  which  the  original  obligation 
arose.  The  plea  was  bad  as  a  plea  of  payment  because  that  cannot 
be  proved  by  evidence  of  payment  of  a  less  sum  than  due. 

No  evidence  was  excluded  that  would  have  proved  accord  and 
satisfaction.  Receipts  were  put  in  to  prove  that,  but  the  letters 
eoald  only  prove  the  antecedent  obligation. 

Cur.  adv.  vult 

0 

Griffith  C.J.  This  is  an  appeal  from  a  decision  of  the 
Supreme  C!ourt  of  New  South  Wales  making  absolute  an  order 
niti  to  enter  judgment  for  the  defendants  as  to  £19  15s.  2d.,  and 
for  a  new  trial  as  to  £75,  the  residue  of  the  plaintiffs  claim. 

The  questions  raised  as  to  the  two  amounts  are  entirely  different. 
The  action  was  brought  on  a  covenant  in  a  lease  of  land  demised 
hy  the  plaintiff  to  the  defendants  for  a  term  of  fifty  years,  from 

(1)  20  NAW.  L.R.  (L.),  176.  (3)  (1904)  1  K.B.,  531. 

(2)  12  C.B.  N.S.,  181 ;  31  L.J.,  C.P.,  (4)  17  T.L.R..  110. 
257. 
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H.  C.  OF  A.  1st  January,  1902,  at  a  rental  of  £300  a  year,  together  with 
"  such  further  sums  as  rent  as  shall  represent  one-third  of  the 
annual  sum  payable  from  time  to  time  during  the  said  term  by 
the  said  lessor  .  .  as  land  tax  to  the  Commissioners  of  Taxa- 
tion under  the  Laiid  and  Income  Tax  Assessment  Act  1895, 
or  any  amendment  thereof  in  respect  of  the  land  demised."  The 
action  was  brought  to  recover  two  years*  additional  rent  under 
the  words  I  have  just  read,  and  also  £75,  being  half  the  first  year's 
rent  of  £150.  The  question  with  regard  to  the  £75  arose  upon 
the  defendants'  fourth  plea,  pleaded  upon  equitable  grounds. 
That  plea  was  to  the  following  eftect : — As  to  £75  part  of  the  rent 
claimed  by  the  plaintiff,  that  before  they  executed  the  deed  it  was 
agreed  between  the  plaintiff  and  the  defendants  that  the  plaintiflF 
should  allow  the  defendants  50  per  cent,  off  the  rent  for  the  first 
six  months  of  the  term  of  the  lease,  and  that  the  defendants 
executed  the  said  deed  upon  the  faith  of  the  said  agreement,  and 
not  otherwise,  and  that  the  plaintiff  duly,  and  in  accordance  with 
the  terms  of  the  said  agreement,  allowed  the  defendants  50  per 
cent,  off  the  rent  so  covenanted  to  be  paid,  and  reserved  by  and  in 
the  said  deed,  for  the  first  six  months  of  the  said  term,  and  that 
the  defendants  duly  paid  the  remainder  of  the  said  rent  due 
under  the  said  covenant,  and  the  plaintiff  accepted  the  same  in 
satisfaction  and  discharge  of  the  whole  of  the  said  rent,  and  that 
the  plaintiff  is  now  suing  for  the  said  rent  as  agreed  to  be  allowed 
off  to  the  defendants,  being  the  said  £75,  in  fraud  of  the  agree- 
ment. At  the  trial,  before  the  learned  Chief  Justice,  certain  letters 
were  tendered  in  evidence  to  prove  the  allegations  contained  in 
that  plea,  but  he  rejected  the  evidence,  holding  that  it  was  intended 
to  qualify  an  agreement  under  seal,  and  was  therefore  nadmissible. 
With  respect  to  the  claim  for  extra  rent,  amounting  to  one-third  of 
the  amount  payable  as  land  tax,  the  learned  Chief  Justice  directed 
the  jury  to  find  a  verdict  for  the  plaintiff.  On  appeal  to  the 
Full  Court,  Given  J.  and  G.  B.  Simpsmi  J.  were  of  the  opinion 
that  the  evidence  tendered  in  support  of  the  plea  as  to  the  £75 
was  admissible,  on  the  ground  that  it  did  not  tend  to  qualify  the 
terms  of  the  agreement  under  seal,  but  was  evidence  of  a  colla- 
teral agreement,  which  came  clearly  under  the  authorities. 
Pring  J.   was  of   the   contrary  opinion.      But  all   the   learned 
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Judges  were  of  the  opinion  that  the  amount  claimed  as  extra  ^'  C-  ^^  ^' 

rent  could  not  be  recovered,  and  that  as  to  that  there  must       ^ '^ 

be  a  verdict  for  the  defendants.     The  result  of  the  appeal  was,      Habbis 
the  majority  of  the  Court  being  of  opinion  that  the  evidence      sydnkt 

AS  to  the  £75  was  admissible,  that  it  was  directed  that  there  Glass  and 

TiLK  Co. 

should  be  a  new  trial  as  to  that  sum,  and  that  as  to  the  £19  15s.       

2A  extra  rent  a  verdict  should  be  entered  for  the  defendants.    ^"®**'  ^''• 
Now,  there  is  no  doubt  about  the  general  rule  as  to  the  inadmis- 
sibility of  written  evidence- or  oral  evidence  of  statements  by 
the  parties  to  qualify  the  terms  of  a  deed.     It  is  stated  very 
clearly  by  James  L.J.,  in  Leggott  v.  Ban^ett  (1).      He  says: 
**I  think  it  is   very  important,  according  to  my   view  of   the 
Uw  of  contracts,  both  at  Common  Law  and  in  Equity,  that  if 
parties  have  made  an  executory  contract  which  is  to  be  carried 
oat  by  a  deed  afterwards  executed,  the  real  completed  contract 
between  the  parties  is  to  be  found  in  the  deed,  and  that  you  have 
no  right  whatever  to  look  at  the  conti^act,  although  it  is  recited 
in  the  deed,   except   for  the   purpose   of  construing   the   deed 
itself.    You   have  no  right  to   look  at  the  contract  either  for 
the  purpose  of  enlarging  or  diminishing  or  modifying  the  con- 
tract which  is  to  be  found  in  the  deed  itself."     That  doctrine  was 
not  disputed,  but  reliance  was  placed  by  a  majority  of  the  Court 
upon  a  series  of  cases,  beginning  with  Morgan  v.  Griffith  (2)  and 
ending  with  De  LassaUe  v.  Guildford  (3).      The  latter  was  a  case 
of  a  lease,  which  liad  been  duly  executed.     The  lessee  alleged  that 
the  landlord  had  verbally  represented  to  him  that  the  drains  were 
in  good  order,  which,  it  was  contended,  was  a  collateral  agreement 
as  to  the  condition  of  the  premises,  upon  the  faith  of  which  the  lessee 
executed  the  lease.    The  Court  held  that  the  agreement  might  be 
proved,  but  apparently  on  the  ground  that  the  alleged  agreement 
▼as  a  warranty.     The  words  of  A,  X.  Smith  M.R.,  are  (4) : — 
"  Then  why  is  not  the  warranty  collateral  to  anything  which  is  to 
be  found  in  the  lease  ?     The  present  contract  or  warranty  by  the 
<iefendant  was  entirely  independent  of  what  was  to  happen  dur- 
ing the  tenancy.     It  was  what  induced  the  tenancy,  and  it  in  no 
way  affected  the  terms  of  the  tenancy  during  the  three  years, 

(1)  15  Ch.  D.  306,  at  p.  309.  (3)  (1901)  2  K.B.,  215. 

(2)  LR.  6  Ex.,  70.  (4)  (1901)  2  K.B.,  215«  at  p.  222. 
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H.  C.  OF  A.  which  was  all  the  lease  dealt  with.  The  warranty  in  no  way 
contradicts  the  lease,  and  without  the  warranty  the  lease  never 
would  have  been  executed."  Then  he  refers  to  other  cases,  and 
points  out  that  in  one  of  them,  AngeU  v.  Duke  (1),  the  Court 
held  that  oral  evidence  of  an  agreement  that  additional  furniture 
should  be  provided  by  a  lessor  was  not  admissible,  because  it  was 
not  collateral,  but  referred  to  a  matter  that  was  dealt  with  in  the 
lease  itself.  The  foundation  of  his  judgment  was  that  the  agree- 
ment alleged  was  upon  a  subject  not  'dealt  with  by  the  lease  itself. 
The  agreement  as  to  the  £75  does  in  one  sense  tend  to  qualify  the 
terms  of  the  lease,  in  that  the  result  will  be  that,  instead  of  £300 
a  year  (which  is  the  amount  reserved  by  the  lease)  being  paid  all 
through  the  term,  rent  will  be  paid  at  the  rate  of  only  £150  per 
annum  for  the  first  six  months.  In  another  sense  it  might  be 
held  that  it  was  collateral,  that  as  an  inducement  to  enter  into  the 
lease,  the  lessor  agreed  to  make  the  lessee  a  refund  of  half  the  first 
six  months'  rent,  after  it  was  paid.  The  point  is  one  of  great 
difficulty,  but,  in  the  view  which  we  take  of  the  case,  it  is  not 
necessary  to  decide  whether  this  objection  is  valid  or  not- 
Because,  although  the  plea  is  called  an  equitable  one,  it  may 
allege  facts  which  would  a  fiord  a  good  defence  to  that  part  of 
the  claim  to  which  it  is  pleaded,  and  the  defendants  were 
entitled  to  take  advantage  of  it  in  any  sense  in  which  it 
can  be  read.  It  is  not  merely  a  plea  setting  up  the  making 
of  the  agreement,  and  alleging  that  the  plaintiff"  is  suing  in  breach 
of  it,  but  it  also  alleges  that  the  agreement  was  performed,  that 
there  had  been  a  balance  struck,  and  payment  of  that  balance. 
It  will  be  convenient  first  to  consider  the  plea  as  if  it  set  up  an 
agreement,  having  nothing  to  do  with  the  lease  but  relating  to 
entirely  extrinsic  matter,  by  which  the  plaintiff*  had  agreed  to 
pay  the  defendants  £75,  or  to  allow  it  to  them  on  a  settlement  of 
accounts.  From  that  point  of  view  the  plea  would  operate  as  a 
plea  of  payment,  or  perhaps  of  accord  and  satisfaction.  For  that 
proposition  the  case  of  Callander  v.  Howard  (2)  is  clearly  an 
authority.  The  plea  there  was  that,  "  after  the  accruing  of  the 
causes  of  action,  &c.,  and  before  the  commencement  of  the  suit, 
&c.,  the  defendant  and  the  plaintiff  accounted  together,  and  an 

(1)  L.R.  10  Q.B.,  174.  (2)  10  C.B.,  290. 
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acoount  was  then  stated  between  them,  of  and  concerning  the   2-  C-  .^^  '^• 
said  causes  of  action,  and     .     .     .     certain  other  claims,  &;c.,  and 

on  that  accounting the  sum  of  £50  waa  then  ^und 

to  be,  and  then  was,  due  and  owing  from  the  defendant  to  the 
pbuDtiff,  which  sum  of  money  the  defendant  then,  in  considera- 
tion of  the  premises,  promised  the  plaintiff  to  pay  him  on  request ; 
and  that  thereupon  the  defendant  afterwards,  and  before  the  com- 
mencement of  this  suit,  &c.,  paid  to  the  plaintiff,  &c.,  the  sum  of 
£50  in  full  satisfaction  and  discharge  of  such  last  mentioned  sum." 
To  this  plea  there  was   a   special   demurrer,  and   a  joinder  in 
demurrer.      The  Court  in  giving  judgment  for  the  defendant, 
held  that  he  was  entitled  to  rely  on  the  plea  as  an  informal  plea  of 
payment,  and  stated  the  doctrine  governing  the  matter.     Wilde 
C.J.  said  (1) :  "If  the  plea  in  this  case  amounts  to  an   allega- 
tion of  the  allowance  of  cross  demands  upon  an  account  stated, 
and  payment  of  the  balance,  there  seems  to  be  no  doubt  but  that 
it  sets  up  substantially  a  good  defence  to  the  action.     This  appears 
to  have  been  established,  and  the  reason  of  the  doctrine  expounded, 
at  a  very  early  period.     Thus  in  Coke  upon  Littleton^  213a,  it  is 
said : — *  If  the  obligor  or  feoffor  be  bound  by  condition  to  pay  one 
hundred  marks  at  a  certain  day,  and  at  the  day  the  parties  do 
aooount  together,  and  for  that  the  feoflfee  or  obligee  did  owe  £20 
to  the  obligor  or  feoffor,  that  sum  is  allowed,  and  the  residue  of 
the  hundred  marks  paid,  this  is  a  good  satisfaction ;  and  yet  the 
£20  was  a  chose-in-action.  and  no  payment  was  made  thereof,  but 
by  way  of  retainer  or  discharge.'     The  authority  cited  for  this 
passage,  is  a  case  to  that  effect  in  the  Year  Book,  11  Ric,  2."     That 
passage  has  been  cited  and  followed  in  later  cases.     Indeed  it 
appears  to  be  only  common  sense.    When  there  have  been  mutual 
dealings  between  parties,  and  a  balance  has  been  struck  and  settled, 
it  would  be  a  very  strange  thing  if  either  party  were  to  be  allowed 
subsequently  to  re-open  the  matter.  In  the  supposed  case,  the  agree- 
ment being  clearly  a  good  agreement,  and  having  nothing  to  do 
with  the  lease  subsequently  executed,  evidence  may,  of  course,  be 
given  in  proof  of  it.   That  is,  assuming  the  contract  to  be  a  good  one. 
Now,  suppose  that  the  contract  was  bad,  as  for  instance  under  the 
Statute  of  Frauds :  yet  the  parties,  having  dealt  with  one  another 


(1)  lOC.B.  290,  at  p.  296. 
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H.  c.  OF  A,  on  the  basis  of  its  being  a  good  contract,  and  having  paid  or  struck 
a  balance  on  that  basis,  neither  party  could  come  afterwards  and  rip 
the  matter  up  again.  The  admitted  debt  having  been  satisfied, 
the  validity  of  the  contract  under  which  it  was  paid  is  not 
material,  when  the  whole  matter  has  been  settled  on  the  basis 
that  the  contract  was  a  good  one  which  imposed  an  obligation  on 
the  parties,  whether  perfect  or  imperfect.  The  circumstance  that 
the  invalidity  of  the  alleged  contract  depends  upon  its  contra- 
dicting a  deed,  whether  the  deed  sued  on  or  another,  cannot  make 
a  difference  in  principle.  The  plea  in  this  case,  whether  the 
alleged  agreement  was  valid  or  invalid,  sets  up  such  a  defence, 
and  is  in  effect  a  plea  of  payment.  Therefore,  if  it  is  proved,  the 
action  fails. 

It  is  not  necessary  to  refer  in  detail  to  the  documents  tendered 
in  evidence  on  this  point.  It  is  sufficient  to  say  that  they  afford 
ample  evidence  for  a  jury  that  such  an  agreement  was  made,  and 
that  a  settlement  upon  the  basis  of  the  agreement  took  place. 
From  that  point  of  view  the  evidence  tendered  was  admissible, 
and  a  new  trial  should  be  granted. 

It  was  contended  that,  if  the  evidence  was  tendered  on  an 
erroneous  ground,  we  should  refuse  to  grant  a  new  trial.  But 
the  position  is  this :  the  defendants  have  obtained  an  order  for  a 
new  trial  on  the  ground  that  certain  evidence  was  rejected  which 
was  admissible.  I  express  no  opinion  whether  the  alleged  agree- 
ment was  valid  or  invalid :  in  either  case  the  evidence  was 
admissible,  as  tending  to  prove  the  plea.  The  substantial  ground 
on  which  it  was  tendered  was  that  it  tended  to  prove  the  plea. 
The  substantial  ground  of  rejection  was  that  the  plea  was  a  bad 
one,  i.e.,  that  the  alleged  agreement,  although  executed,  afforded 
no  defence  to  the  action.  The  gi'ound  on  which  the  evidence  was 
tendered  was  therefore  right,  and  it  was  the  objection  which  was 
illfounded.  We  do  not  think  that  the  mere  rejection  of  evidence 
on  an  erroneous  ground  prejudices  the  right  of  the  party  who 
tenders  it  to  a  new  trial.  So  far  as  the  £75  is  concerned,  the 
appeal  therefore  fails.     In  this  judgment  we  all  concur. 

Passing  to  the  second  question,  I  will  read  a  judgment,  in  which 
my  brother  Barton  and  myself  concur. 

The  second  question  raised  on  the  appeal  divides  itself  into  two 


2C.L.R.]  OF  AUSTRALIA.  241 

branches :  (1)  The  effect  of  the  stipulation  under  the  Land  and   H.  C.  of  A. 
Income  Tax  Aaaeasment  Act  1895,  and  (2)  its  effect  under  the        ^^^' 
Land  Tcbx  {Leases)  Act,  1902.  Harris 

The  lease  under  consideration  is  for  a  term  of  fifty  years  at  the      „  ''" 

•^  "^  Sydney 

fixed  rent  of  £300  per  annum  payable  quarterly.   The  reddendum    Glass  and 

T*ILE   Co. 

goes  on — "  And  also  yielding  and  paying  therefor  yearly  and       J ' 

every  year  upon  demand  .  .  .  such  further  sum  as  rent  as  shall  ®'^®***  ^•''■ 
represent  one-third  part  of  the  annual  sum  payable  from  time  to 
time  during  the  said  term  by  the  said  lessor  as  land  tax  to  the 
Commissioners  of  Taxation  under  the  Land  and  Income  Tax 
Aseessmxent  Act  1895  or  any  amendment  thereof  in  respect  of 
the  land  hereby  demised." 

Sec  63  of  the  Land  and  Income  Tax  Assessment  Act  1895 
provides  that  any  contract  or  agreement,  however  made,  which, 
if  valid,  might  have  the  effect  of  in  any  way  affecting  the  incidence  of 
the  land  tax  shall  be  wholly  void,  so  far  as  it  is  intended  to  or  might 
have  that  effect.     The  land  tax  under  that  Act  is  payable  in  the 
first  instance  by  the  owner,  but  the  person  who  has  paid  the  tax 
may,  under  sec.  13,  recover  by  way  of  contribution  from  any 
other  person  who  has  an  interest  in  the  land  a  sum  to  be  ascer- 
tained according  to  rules  prescribed   by  that   section.     It   has 
always,  we  are  told,  been  taken  that   this   section   applies  as 
between  landlord  and  tenant,  and  we  see  no  reason  to  doubt  the 
correctness  of  that  construction.     It  is  common  ground  that  the 
'■  incidence  "  of  the  tax  referred  to  in  sec.  63  means  the  distri- 
bution of  the  total  burden  of  the  tax  as  between  the  person  who 
pays  and  the  person  from  whom  he  is  entitled  to  claim  contribu- 
tion.   The  test,  then,  of  the  validity  of  a  contract  or  agreement 
under  sec.  63  is  whether,  if  valid,  it  does  or  might  affect  the 
proportions  of  their  contributions.    If  so,  it  is  invalid  ;  if  not,  it  is 
not  obnoxious  to  the  provisions  of  that  section. 

The  lease  in  question  must  be  construed  as  at  the  time  of  its 
date,  and  with  reference  to  the  then  existing  law,  which  the 
parties  must  be  taken  to  have  known ;  and  the  alteration  in  the 
law  made  by  the  Act  of  1902  cannot  affect  this  construction.  We 
agree  with  Pring  J.  that  little,  if  any,  light  is  thrown  on  the  case 

by  the  English  and  Irish  decisions.    If  the  effect  of  the  stipulation 
in  question  is  to  substitute  for  the  distribution  of  the  burden 
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H.  C.  OF  A.  prescribed  by  the  Statute  another  and  different  distribution,  i  e., 
if  the  provision  is  substitutional  for,  and  not  cumulative  upon,  the 
statutory  provisions,  it  clearly  would,  if  valid,  affect  the  incidence 
of  the  tax,  and  is  consequently  invalid.  If,  on  the  other  hand, 
the  provision  is  merely  cumulative  upon  the  statutory  provision 
for  contribution,  it  may  not  have  that  effect.  What  then  was  the 
intention  of  the  parties,  as  ascertained  from  their  language  ?  We 
think  that  for  the  purpose  of  construction  the  language  of  the 
contract  must  be  regarded  irrespective  of  the  provisions  of  any 
Statute  declaring  certain  contracts  void.  We  must  first  ascertain 
what  it  is  to  which  the  parties  have  agreed,  and  then  inquire 
whether  that  agreement  is  or  is  not  valid,  having  regard  to  the 
express  provisions  of  the  law.  Leaving,  then,  the  provisions  of 
sec.  63  out  of  consideration  for  a  moment,  i.6.,  assuming  that  the 
incidence  of  the  land  tax  may  be  altered  by  contract,  does  this 
stipulation,  fairly  construed,  alter  it  ? 

It  is  contended  for  the  defendants  that,  upon  the  true  construc- 
tion of  the  lease,  the  intention  w€ts  that  the  payment  of  a  sum 
under  the  name  of  rent,  equal  to  one-third  of  the  land  tax  for  the 
time  being,  was  to  be  in  lieu  of  and  to  supersede  the  tenants* 
obligation  to  contribute  the  proportion  prescribed  by  sec.  12  of 
the  Act.  In  favour  of  this  view  it  is  said,  applying  the  doctrine 
expression  facit  cessare  taciturn,  that  it  would  be  a  strange  con- 
struction to  hold  that,  when  the  law  adds  to  a  lease  a  tacit  or 
implied  provision  that  the  tenant  shall  pay  the  owner  or  lessor  as 
his  contribution  to  the  land  tax  a  proportion  of  the  tax  prescribed 
by  Statute,  an  express  stipulation  that  he  shall  pay  the  same 
person  a  fixed  contribution  equal  to  one-third  of  the  tax  is 
intended  to  be  cumulative. 

So  far,  apart  from  the  provision  of  the  Act.  If,  however,  that 
provision  is  called  in  aid  of  the  construction,  it  is  clear  that,  if 
the  proportion  payable  by  the  tenant  under  the  stipulation  in  the 
lease  were  less  than  tlie  statutory  contribution,  the  tenant  could 
not  set  up  the  stipulation  in  the  lease  as  an  answer  to  his  statu- 
tory liability.  Why  ?  Because  the  stipulation  so  construed 
would  under  sec.  63  be  invalid.  Why  then,  if  the  tenant  cannot 
take  advantage  of  the  stipulation  in  diminution  of  the  statutory 
contribution,  should  the  owner  be  entitled  to  take  advantage  of  it 
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in  increment  of  that  contribution  ?    There  would  be  no  mutuality   ^-  ^-  ^^  ^' 

1904. 

in  this  construction.  ,^^_^ 

It  is  said,  however,  that,  if   the  stipulation  is   construed   as      Harris 
camulative  upon  the  statutory  provision,  there  is  no  alteration  in      Sydney 

the  incidence  of  the  tax  qud  tax,  but  merely  an  addition  to  the  Gj^^ss  and 

rent  qiui  rent  irrespective  of  that  incidence.     We  proceed  to  con-        

.J       ,,.  ^  Griffith  0.  J. 

sider  this  arofument. 

It  is  contended  that  there  is  no  reason  wliy  an  owner  of  land 
should  not  agree  to  let  it  gratuitously,  i.e.,  on  the  terms  that  the 
tenant  shall  indemnify  him  against  taxation  in  respect  of  it.     In 
such  a  case,  it  is  said,  if  the  rent  were  fixed  at  a  sum  equal  to  the 
land  tax,  which  is  itself  under  the  Acts  proportionate  to  the 
unimproved  value,  the  result  would  be  the  same  as  if  the  rent 
were  fixed  at  a  per  centage  of  that  value,  and  under  such  a  lease 
the  tenant  would  still  be  bound  to  pay,  in  addition,  his  statutory 
proportion  of  the  land  tax  by  way  of  contribution,  since  any 
agreement  to  the  contrary  would  be  inoperative.  In  the  supposed 
case,  if  the  stipulation  were  construed  as  cumulative,  full  scope 
would,  it  is  said,  be  given  to  the  Act,  and  the  incidence  of  the  tax 
would  not  be  affected.     It  is  true  that  in  the  supposed  case  this 
construction  would  not  be  in  accordance  with  the  intention  of  the 
parties,  which  was  that  the  landlord  should  be  merely  indemnified. 
But  this,  it  is  said,  is  immaterial.     But,  if  the  law  declares  that 
the  tenant  cannot  merely  effectively  indemnify  the  owner  against 
the  land  tax,  an  agreement  that  he  shall  do  so  cannot  have  the 
effect  intended  by  the  parties.     And,  if  it  cannot  haTe  that  eflfect 
how  can  the  Court  mould  it  so  as  to  give  it  an  effect  admittedly 
not  intended  by  them  ?    The  function  of  the  Court  is  to  interpret, 
and  not  to  make  contracts.     The  circumstance  that  the  tenant 
agrees  to  contribute  a  third  instead  of  the  whole  is  of  course  not 
material     This  argument  therefore  fails. 

Again,  if  the  rate  of  land  tax  were  fixed  and  permanent,  or  if 
the  rent  reserved  were  a  sum  equal  to  the  land  tax  payable  at  the 
date  of  the  lease,  the  stipulation  would,  in  either  case,  amount  to 
no  more  than  fixing  the  rent  by  reference  to  a  known  sum.  Nor, 
although  the  land  tax  varies  in  proportion  to  the  value,  would 
there  be  any  objection  to  making  the  rent  vary  in  the  same  pro- 
portion.    But  the  rate  of  land  tax  is  not  fixed  or  permanent. 
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H.  C.  OF  A.,  The  Act  of  1895  did  not  itself  impose  a  tax.     The  tax  was  to  be 
declared  by  Parliament  from  time  to  time.    The  provisions  of  sec 
Harris      63  must  be  read  in  view  of  the  probable  contingency  that  it  might 
Sydney      ^^^y>  ^  contingency  which  must  have  been  in  the  minds  of  the 
Glass  and    legislature,  as  it  evidently  was  in  the  minds  of  the  parties  in  the 
present  case.     And  the  legislature  must,  therefore,  be  taken  to 
have  meant  that  the  parties  should  not  be  able  to  provide  by 
agreement  that  one  of  them  should  escape  an  additional  burden 
which  might  be  cast  upon  him  by  a  future  increase  of  the  tax. 
To  take  a  concrete  case : — Assume  that  the  tenant's  contribution 
to  the  tax  as  ascertained  under  the  Act  is — say — one  fourth.    So 
long  as  the  total  amount  of  the  land  tax,  which  I  wnll  assume  is 
£30,  does  not  vary,  the  tenant's  contribution  remains  at  £7  lOs.  and 
the  incidence  of  this  burden  is  not  altered  by  a  covenant  to  pay 
an  additional  rent  bearing  a  fixed  proportion  to  the  fixed  sum  of 
£30,  which,  in  the  case  of  a  stipulation  such  as  that  in  the  present 
case,  will  be  £10.      His  total  contribution  will  be  £17  10s.  of  the 
£30,  or  35-sixtieths.     Suppose  then  that  the  land  tax  is  doubled, 
and  becomes  £60.     Under  the  provisions  of  the  Act  the  tenant's 
contribution,  which  is  still  one-fourth,  becomes  £15,  and  the  land- 
lord must  pay  the  other  £45.     But  if  the  rent  w^ere  to  vary  in 
accordance  with  the  stipulation  now  in  question,  the  burden  of 
the  tenant  under  that  stipulation  "would  be  doubled,  becoming 
£20,  instead  of  £10,  in  addition  to  the  £15,  so  relieving  the  landlord 
of  the  incidence  of  the  tax  to  that  extent.     It  is  true  that  this 
arithmetical  proportion  of  his  contribution  to  the  w^hole  amount 
of  the  tax  would  be  the  same  as  before,  35-sixtieths,  but  in  effect 
the  incidence  of  the  land  tax  upon  the  landlord  as  prescribed  by 
law  wnll  have  been  altered  in  his  favour  to  the  extent  of  the  £10. 
The  result  of  the  stipulation  for  additional  rent,  read  as  cumu- 
lative upon,  and  not  substitutional  for,  that  provided  by  the  Act, 
would  therefore  be  to  effect  an  alteration   in  the   proportional 
contribution  of  the  tenant,  as  at  the  date  of  the  lease.     Tliis  is 
plainly  an  alteration  of  the  incidence  of  the  tax,  and  as  such 
falls  within  the  prohibition.   It  follows  that  the  stipulation  relied 
upon,  whether  construed  as   substitutional  or  cumulative,  was, 
when  made,  void,  inasmuch  as  it  might  have  had  the  effect  of 
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iltering  that  incidence.     This  is  sufficient  to  dispose  of  the  claim  R-  C.  of  a. 
{ot  the  extra  rent  for  the  year  1902.  ^^*- 

We  pass  to  the  effect  of  the  stipulation  under  the  Act  of  1902.  Habris 
Sec  4  of  that  Act  imposes  upon  land  leased  for  more  than  thirty  gy^NKy 
years  a  fixed  tax  of  one  penny  in  the  pound  of  the  unimproved   Glass  and 

viJne,  to  be  paid  by  the  owner  and  the  lessees  of  the  land.     The       

Commissioners  are  required  to  adjust  the  tax  fairly  and  equitably 
between  the  owners  and  lessees  according  to  their  respective 
interests  in  the  land  as  unimproved,  and  their  adjustment  is 
final  This  fixed  tax  is,  by  sec.  3,  to  be  in  lieu  of  the  land  tax 
imder  the  Act  of  1895.  Sec.  5  provides  that:  "No  contract, 
agreement  or  covenant  made  before  or  after  the  commencement 
of  this  Act  shall  affect  the  incidence  of  any  tax  imposed  by  this 
Act"  The  stipulation  now  in  question  cannot  therefore,  however 
construed,  affect  the  obligation  of  the  tenant  to  pay  the  contribu- 
tion as  adjusted  by  the  Commissioners.  But,  since  the  lease  must 
be%»D8trued  as  of  the  time  when  it  was  made,  and  seeing  that 
the  stipulation  in  question  was  then  void,  how  can  it  be  rehabili- 
tated ?  It  is  true  that  sea  63  of  the  Act  of  1895  only  invalidated 
contracts  so  far  as  they  were  intended  to  or  might  affect  the 
incidence  of  the  tax  under  that  Act.  But  we  do  not  know 
of  any  principle  of  construction  under  which  a  stipulation  which, 
hv  reason  of  positive  law  is  void  when  it  is  made,  can  be  brought 
into  effective  operation  merely  by  a  subsequent  change  in  the  law 
under  which  such  a  stipulation  would  not  be  void  if  made  after  the 
diange  was  effected. 

On  the  whole  matter  we  are  of  opinion  that  the  intention  of 
the  parties,  as  disclosed  by  the  lease,  was  that  the  stipulation  in 
qwstion  should  be  in  substitution  for,  and  not  cumulative  upon, 
the  statutory  provision  then  in  force,  and  any  statutory  provision 
that  might  thereafter  be  made  in  place  of  it,  and  was  therefore 
^  under  the  one  Act  and  inoperative  under  the  other;  and 
farther,  that,  even  if  this  was  not  the  intention,  the  original 
quality  of  sterility,  imposed  by  the  law  of  1895  upon  the  stipula- 
tion when  it  was  made,  still  attaches  to  it.  We  think,  therefore, 
that  the  claim  for  the  increctsed  rent  for  1903  also  fails. 

O'Connor  J.    I  agree  with  the  Chief  Justice  that  the  judgment 
VOL.  n.  17 
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Harris 

V. 


H.  C,  OF  A.  of  the  Supreme  Court  in  respect  to  the  admissibility  of  the  evi- 
^®^'       dence  should  be  upheld  on  the  grounds  stated  by  him.     Upon 
that  part  of  the  case  I  wish  to  add  nothing  to  what  he  has  said. 
I  shall  address  myself  solely  to  the  ground  of  appeal  which  deals 

SYDNEY 

(;las3  and    with  the  validity  of  the  respondent  company's  covenant  to  pay  as 

'     rent  such  further  sum  as  shall  represent  in  each  year  one-third  of 

O'Connor  J.  ^jjg  amouut  payable  as  land  tax  by  the  appellant  to  the  Commis- 
sioners of  Taxation.  In  regard  to  the  amount  claimed  by  the 
appellant  as  payable  in  1902,  sec.  63  of  the  Land  aTid  I^ncome 
Tax  Assessment  Act  1895  must  be  considered.  The  amount 
claimed  as  payable  in  1903  is  governed  by  the  Land  Tax  {Leases) 
Act  1902.  These  periods  must  therefore  be  taken  separately 
The  English  and  Irish  cases  cited  to  us  are  of  little  assistance  in 
this  controversy  because  the  decision  in  each  case  turned  on  the 
words  of  the  Statute  then  under  consideration,  and  in  none  of 
them  was  the  Statute  as  searching  in  its  terms  as  sec.  63  of  the 
Land  and  Income  Tax  Assessment  Act  1895.  That  secijjjpn 
aims  directly  at  every  contract  agreement  or  understanding  which 
has  or  purports  to  have,  or  which  might  have,  the  effect  of  in  any 
way  affecting  the  incidence  of  any  tax  payable  under  the  Act. 
The  "  incidence  "  of  the  tax  must  mean  the  burden  of  the  tax, 
both  as  regards  the  person  upon  whom  it  falls  in  the  first  instance, 
the  contribution  which  he  is  authorized  to  obtain  from  others,  and 
the  proportion  in  which  the  burden  of  the  tax  falls  upon  the  original 
taxpayer  and  upon  the  contributor.  One  illustration  will  be  suffi- 
cient to  show  that "  incidence  "  of  the  tax  cannot  be  restricted  to  the 
narrow  meaning  of  "  payment  of  the  tax  directly  to  the  Commis- 
sioners." A  direct  guarantee  by  a  tenant  to  repay  the  landlord  the 
amount  of  tax  paid  by  him  to  the  Commissioners  as  provided  by  the 
Act  would  certainly  not  affect  the  incidence  of  the  tax  in  that  nar- 
row sense,  because  the  landlord  would  in  that  case  still  remain  the 
taxpayer ;  yet  no  one  could  say  that  such  an  agreement  would 
not  be  contrary  to  law  if  the  section  is  to  have  any  practical 
operation.  Effect  can  be  given  to  the  words  of  the  enactment  in 
such  a  case  as  this  only  by  holding  that  any  agreement,  however 
disguised,  will  affect  the  incidence  of  the  tax  if  it  in  fact  has  the 
effect  of  altering  the  ratio  in  which  the  Statute  has  directed  that 
the  burden  of  the  tax  shall  be  borne  by  the  landlord  and  the 
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tenant  respectively.     Let  us  now  turn  to  the  covenant.     It  was  H.  C.  op  A. 

urged  by  Dr.  CuUen  that  in  this  covenant  the  amount  in  question       ^ '^ 

was  payable  as  rent,  that  the  land  tax  was  used  only  as  a  measure      Harris 
of  amount,  and  that  such  a  method  of  fixing  rent  did  not  infringe      Sydney 

the  provisions  of  the  Act.  But  the  form  of  the  reddendum  is  rather  Glabs  and 

'^  TiLB  Co. 

against  the  suggestion  that  the  amount  of  land  tax  was  named 
only  as  a  measure  of  rent.    Taking  the  material  words  the  passage 
reads  as  follows  : — "  Yielding  and  paying  therefor  yearly     .     .     . 
during  the  said  term     .     .     .     unto  the  lessor     .     .     .     the  rent 
or  sum  of  £300  by  equal  quarterly  payments  of  £75  each  on  the 
first  days   of"  (mentioning  the  four  quarter  days)  "  in    each 
year."    Then   follows  this  provision :   "  And  also  yielding  and 
paying  therefor  yearly  and  every  year  upon  demand  such  further 
sum  as  rent  as  shall  represent  one-third  of  the  annual  sum  pay- 
able from  time  to  time  during  the  said  term  by  the  said  lessor 
her  heirs,  &;c.,  as  land  tax  to  the  Commissioners  of  Taxation  under 
the  LuTid  and   iTicome    Tax   Asaessment    Act    1895   or    any 
amendment  thereof  in  respect  of  the  land  hereby  demised."  There 
is  a  marked  difference  between  the  provisions  for  payment  of  this 
additional  sum  and  for  payment  of  the  rent  reserved   in   the 
earlier  part  of  the  reddendum.     Although  the  sum  to  be  paid  is 
described  as   rent,   the  promise   to   pay  in  effect  differs   in  no 
▼ay  from  a  direct  guarantee  to  repay  the  landlord  every  year 
ooe-third  of  the  land  tax  payable  by  him.     But,  whatever  the 
intention  of  the  parties  may  have  been,  the  Act  prohibits  any 
agreement  which  has  or  might  have  the  effect  of  in  any  way 
affecting  the  incidence  of  the  tax.   Now,  what  is  the  effect  of  this 
agreement  ?     It  compels  the  tenant  every  year  to  pay  a  fixed 
proportion  of  the  land  tax  to  the  landlord.     Describing  the  pay- 
ment as  rent  cannot  alter  the  effect  of  the  payment.     Sec.  12, 
▼hich  regulates  the  tenant's  contribution,  enacts  that  the  tenant's 
contribution  each  year  shall  bear  the  same  proportion  to  the  tax 
p*id  by  the  landlord  as  the  value  of  the  t-enant's  interest  bears  to 
the  value  of  the  landlord's  estate  ;  the  tenant's  contribution  thus 
l^ecoming  smaller  each  year  of  the  term.     How  can  it  be  said 
that  the  yearly  payment  of  a  fixed  proportion  of  the  land  tax  by 
the  tenant  to  the  landlord  every  year  of  the  term  has  not  the 
effect  of  altering  the  incidence  of  the  proportion  in  which  sec.  12 
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H.  C  OF  A.  has  directed  that  the  burden  of  the  tax  is  to  be  borne  by  the  tenant 

and  the  landlord  respectively  ?     Whether  the  payment  under  the 

Harris      covenant  is  to  be  in  substitution  for  the  statutory  contribution,  or> 

Syd  ey      ^'^  ^'  ^^^^^  ^*^  contended,  in  addition  to  the  statutory  contribu- 

0LAS8  AND    tion  is  immaterial.  In  either  case  the  tenant  will  in  effect  bear  the 

XlLE  Co. 

burden  of  a  proportion  of  the  tax  different  from  that  which  the 

Statute  has  directed  he  shall  bear.  I  may  add  that  I  entirely 
concur  in  the  reasoning  by  which  my  learned  brother  the  Chief 
Justice  has  arrived  at  the  same  conclusion.  Under  the  circum- 
stances it  is  in  my  opinion  plain  that  this  agreement  has,  to  use 
the  words  of  the  Statute,  "the  effect  of  affecting  the  incidence  of  the 
tax  "  and  that  therefore  it  is  void  within  the  meaning  of  sec.  63. 
The  appellant  is  therefore  not  entitled  to  recover  the  amount 
claimed  in  respect  of  1902. 

Coming  now  to  the  amount  sued  for  as  payable  in  1903,  we 
must  consider  the  terms  of  the  Land  Tax  {Leases)  Act  1902. 
This  Act  applies  only  to  leases  where  the  term  is  not  less  than 
thirty  years.  In  regard  to  these  leases  it  takes  the  place  of  the 
Land  and  Income  Tax  Assessment  Act  1896.  From  the 
beginning  of  1903  the  land  tax  in  respect  of  such  leases  is  raised 
and  made  payable  by  this  special  Act  alone.  By  sec.  4  landlord 
and  tenant  are  both  made  taxpayers,  but  in  such  proportions  as 
may  be  equitably  adjusted  by  the  Commissioners  of  Taxation  in 
proportion  to  the  value  of  their  respective  interests.  Sec.  5  enacts 
that  the  incidence  of  the  tax  so  provided  for  shall  not  be  affected 
by  any  agi'eement.  It  does  not  make  void  any  agreement  affect- 
ing the  incidence  of  the  tax  as  sec.  63  of  the  earlier  Act  does  in 
regard  to  agreements  contrary  to  the  Act  of  1895;  it  merely 
declares  that  the  agreement  shall  not  affect  the  incidence  of 
the  tax.  If  the  agreement  now  under  consideration  had  been 
made  after  the  passing  of  this  Act  it  would  not  be  void.  It 
could  not  relieve  the  tenant  from  the  obligation  to  pay  his 
proportion  of  the  tax  to  the  Commissioners,  but  he  would  be  just 
as  liable  under  it  to  repay  to  the  landlord  the  agreed  proportion 
of  the  tax  as  he  would  be  to  perform  any  other  agreement.  The 
agreement  however  was  made,  as  we  know,  before  the  passing  of 
the  Act  of  1902,  and  became,  for  certain  purposes,  void  on  its 
execution.       The   question  now   arises,   how  can  the   landlord 
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recover  from  the  tenant  the  one-third  proportion  of  the  landlord's   H.  C.  op  A. 
payment  under  this  Act  by  virtue  of  an  agreement  made  at  a 
time  when  the  rights  of  the  parties  were  regulated  by  the  Act  of      Harris 
1895,  and  which,  as  I  have  pointed  out,  was  void  in  so  far  as  it      g  ^' 
violated  the  provision  of  that  Act  ?  For  the  purpose  of  answering  Glass  and 

this  question  it  becomes  necessary  to  look  again  at  sec.  63  of  the       

Act  of  1895.  It  will  be  observed  that  that  section  does  not  make  ^'^""^^  ^• 
void  the  whole  agreement  contravening  its  provisions.  It  uses 
the  expression  ''shall  ...  be  wholly  void  and  inoperative 
so  far  as  such  agreement  .  .  .  might  have  the  effect  afore- 
said," that  is  the  "  effect  of  in  any  way  affecting  the  incidence  of 
the  tax."  The  section  then  goes  on,  "  without  prejudice  to  the 
validity  of  such  agreement  in  any  other  respect  or  for  any  other 
purpose."  The  only  reasonable  interpretation  of  those  words  is, 
in  my  opinion,  this — ^that  such  part  of  the  agreement  as  has  the 
ttFect  of  affecting  the  incidence  of  the  tax  becomes  wholly  void. 
This  interpretation  is  not  only  reasonable  but  in  accordance  with 
ordinary  grammatical  construction.  Any  other  reading  of  the 
seetion  leads  to  the  absurdity,  pointed  out  by  the  Chief  Justice,  of 
an  agreement  void  and  dead  under  the  existing  law,  but  capable  of 
gaining  new  life  and  validity  from  some  future  alteration  of  the 
Uw,  which  will  render  lawful  that  which  was  unlawful.  Having 
regard  to  the  object  of  the  legislature  apparent  on  the  face  of  sec. 
63,  the  Court  is  bound  to  avoid  an  interpretation  leading  to  such  an 
alsfflrd  consequence,  if  any  other  interpretation  is  grammatically 
possible.  Taking  the  view  of  sec.  63  that  I  have  explained,  I  am 
<^  opinion  that  the  part  of  the  agreement  which  violated  the  pro- 
^ns  of  that  section  was  void  from  its  inception,  and  never  had 
any  validity  for  any  purpose,  and  therefore  cannot  now  be  made 
^fbctoal  for  the  purpose  of  making  good  the  appellant's  claim 
in  req)ect  of  the  amount  alleged  to  be  due  in  1903.  For  these 
reasons  I  concur  with  my  learned  brothers  in  holding  that  the 
portion  of  the  covenant  in  question  is  void  in  respect  of  the 
Appellant's  claim  for  both  1902  and  1903,  and  that  the  decision  of 
the  Sapreme  Court  on  this  part  of  the  case  must  be  upheld. 

Appeal  dismissed  with  costs. 

Sdidtor,  for  appellant,  M.  J.  Harins, 

Solicitors,  for  respondents,  Sly  &  Russell. 

C.  A.  W. 
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Defendants. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

NEW  SOUTH  WALES. 

H.  C.  OF  A.    Autrefois  coninct — Test  to  he  applied  where  such  a  plea  is  raised — Being  fourui  in 


1905. 

Sydney, 
AprU  4. 


OriiSth  C.J., 

Barton  and 

O'Connor  JJ. 


gaminghouse  toithout  lawful  excuse — Assisting  in  conducting  btisiness  of  such 
house— Cfames,  Wagers  and  Betting  Houses  Act  {N.S.W,)  (No.  18  of  1902), 
sec.  19(1),  (2). 

The  applicanta  were  convicted,  under  8ec.  19,  sub-sec.  (2)  of  the  Gatnes^ 
Wagers  and  Betting  Houses  Acty  1902,  of  having  been  found  in  a  common 
gaming  house  without  lawful  excuse.  They  were  then  charged  at  the  same 
Court  under  sub-sec.  (1)  of  the  same  section,  with  having  assisted  the  keeper 
of  the  house  in  the  betting  business  that  was  there  carried  on.  They  pleaded 
atUrefois  convict,  but  the  magistrate,  after  hearing  the  evidence,  which  was 
practically  a  repetition  of  that  given  in  the  previous  case,  again  convicted  and 
fined  them. 

The  Supreme  Court  having  decided,  on  a  motion  by  the  applicanta  for  a 
prohibition,  that  the  magistrate  was  right,  and  that  the  plea  of  atUrefois 
convict  was  not  made  out,  the  High  Court,  seeing  no.  reason  to  doubt  the 
correctness  of  that  decision,  refused  to  grant  special  leave  to  appeal. 

The  test  to  be  applied  where  the  plea  of  autrefois  convict  is  raised  is  to 
consider  whether  the  evidence  that  was  necessary  to  support  the  second 
charge  would  have  been  sufficient  to  procure  a  legal  conviction  on  the  first 
charge. 

B.  v.  Bingham,  2  N.S.W.  L.R.  (L.).  90,  approved. 

Special  leave  to  appeal  to  the  High  Court  from  the  decision  of  the  Supreme 
Court  (22  N.S.W.  W.N.,  40,  refused. 


Motion  for  special  leave  to  appeal. 

The  defendants  were  convicted  and  fined  on  an  information 
laid  by  the  complainant  under  sec.  19  (2)  of  the  Gavies,  Wagers 
and  Betting  Houses  Act,  1902,  of  having  been  found  in  a  common 
gaming  house  without  lawful  excuse.     They  were  then  charged 
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At  the  same  Court  under  sub-see.  (1)  of  the  same  section,  with   H.  C.  of  A. 
hft^ing  assisted  the  keeper  of  the  house  in  the  betting  business 
thftt  was  there  carried  on.    They  pleaded  autrefois  convicty  but    ex  partk 
they  were  a^in  convicted  and  fined  on  evidence  which  wasprac-  ®^c^^^«,^^^ 

tically  a  repetition  of  that  given  in  the  previous  case.     They  then       

obtained  a  rule  nisi  for  a  prohibition  restraining  the  complainant 
and  the  magistrate  from  further  proceeding  upon  the  order  and 
conviction  in  the  second  case,  on  the  ground  that  the  defendants 
had  already  been  convicted  and  fined  for  the  same  offence  in  the 
first  proceeding.  The  Full  Court,  after  argument,  discharged  the 
role  nisi  with  costs  (1). 
The  defendants  now  moved  for  special  leave  to  appeal. 

Lamh  for  the  applicants.  The  defendants,  having  been  con- 
victed and  fined  for  one  offence  upon  certain  facts,  should  not 
have  been  convicted  of  another  offence  upon  evidence  of  the  same 
factfiL  The  whole  of  the  evidence  which  went  towards  proof  of 
the  assisting  in  the  second  case,  was  material  on  the  first  charge, 
and  had  been  given  on  that  charge.  The  defendants  were  there- 
fore entitled  to  plead  autrefois  convict :  Broom's  Legal  Maxims ; 
fiqf.  V.  MHe8  (2) ;  R,  v.  Bingham  (3) ;  M.  v.  King  (4) ;  Wem^yss 
V.  HopHns  (5), 

Griffith  C.J.  There  is  no  doubt  as  to  the  principle  which 
is  relied  upon  by  Mr.  Lamb,  or  which  he  professes  to  rely  upon. 
He  contends  that  the  defendants,  when  they  were  charged  upon 
the  second  occasion,  had  already  been  convicted  of  another  offence 
upon  Kubstantially  the  same  facts.  The  test  to  be  applied  in  such 
cases  has  been  laid  down  in  old  authorities,  cited  in  Archbold 
{Criminal  Pleading,  Evidence  and  Practice,  22nd  ed.,  p.  159), 
and  also  in  the  Supreme  Court  of  New  South  Wales,  by  Martin 
CJ.  in  the  case  of  R.  v.  Bingham,  (6).  It  is  this :  Would  the 
evidence  that  was  necessary  to  support  the  second  charge  have 
been  sufficient  to  procure  a  legal  conviction  on  the  first  ?  That 
test  has  only  to  be  applied  to  the  facts  of  the  present  case  to 
dispose  of  the  matter. 

ID  22  N.S.\V.  W.N.,  40.  (4)  (1897)  1  Q.B.,  214. 

(2)  34  Q.B.D.,  423.  (5)  L.R.  10  Q.B.,  378. 

<3)  2  N.S.\V.  L.R.  (L.),  90.  (6)  2  N.S.  W.  L.R.  (L.)  90,  at  p.  92. 


252 


HIGH   COURT 


:i905. 


Griffith  G.J. 


H.  U.  OF  A.       The  applicants  were  charged  with  being  found  in  a  common 

gaming  house  without  lawful  excuse,  and  were  convicted  and 

Ex  PARTE    fined.     Afterwards  they  were  charged  with  assisting  the  keeper 

^^Oruwts^^  of  the  house  in  conducting  the  business  of  betting  that  was  carried 
on  there.  All  that  was  necessary  to  support  the  second  charge 
was  to  prove  that  the  house  was  kept,  by  the  person  who  kept 
it,  for  the  purpose  mentioned,  and  that  the  defendants  assisted 
him.  Now,  on  the  proof  of  those  facts,  could  they  have  been 
convicted  on  the  first  charge  ?  Clearly  not.  If  that  had  been 
all  the  evidence  given  on  the  first  charge,  the  case  must  have  been 
dismissed.     That  is  sufficient  to  dispose  of  the  application. 

The  decision  of  the  Supreme  Court,  so  far  from  being  open  to 
doubt,  appears  to  be  obviously  right,  and  this  application  there- 
fore should  be  refused. 


Barton  J.  and  O'Connor  J.  concurred. 


Leave  refused. 


Solicitors  for  applicant,  Crick  <fe  Carroll, 


C.  A.  W. 


[HIGH  COURT  OF  AUSTRALIA.] 


H.  C.  OF  A. 
19a5. 

Mklboubne, 

J/arcA7,8,  9, 
10,  18. 


LUKE  AND  OTHERS 
Plaintiffs, 


fJrilflth  C.  J., 

Barton  and 

O'Connor  JJ. 


Appellants  ; 


AND 
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Respondent. 


Defendant, 


Gift — SvbacriptiatiS'- Failure  of  purpose — Bestdltng  tr^Ut  for  dcnors—Gontract  to 
repay  svbacriptions — Cojisideration — Option  to  Jiave  money  applied  towanU 
payment  for  sharen  in  a  Company — Appeal  to  High  Court— Rtveraal  of  judg- 
ment on  question  of  fact — Inference  to  he  dragon  from  undutputed  facts. 

Money  was  subscribed  by  certain  persons  in  Wilcannia  in  the  form  of 
deposits  on  applications  for  shares,  at  the  rate  of  Is.  per  share,  in  a  proposed 
company,  whose  object  was  the  locking  of  the  river  Darling.     The  greater 
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LCKE  AND 

Otukbs 

V 

VVaitb, 


part  of  tbia  money  having  been  expended  by  the  provisional  directors  of  the    H.  C.  of  A. 

proposed  company  on  preliminary  expenses  in  respect  of  surveys  and  other 

matters  with  a  view  to  the  formation  of  the  company,  and  a  special  Act  of 

Parliament  being  considered  necessary,   the  directors  sought  to  obtain  in 

Adelaide  subscriptions  towards  the  objects  of  the  company,  and  especially 

towards  obtaining  the  special  Act.     At  a  meeting  at  Adelaide  a  committee 

VAft  formed  '*  to  assist  the  projects  of  the  Wilcannia  merchants,"  and  the 

committee  resolved  that  C,  the  honorary  secretary  of  the  proposed  company, 

•hoold  "canvass  for  subscriptions  towards  the  amount  required  to  obtain  the 

special  Act."    The  chairman  of   the  committee  thereupon  signed  a  document 

slating  that  at  a  meeting  of  the  committee  C.  "was  deputed  to  canvass  the 

dty  for  subscriptions  to  further  the  objects  of  the  company."    C.   then 

collected  subscriptions  from  certain  Adelaide  merchants  who  were  financially 

interested  in  the  locking  of  the  River  Darling,  and  who  signed  their  names 

to  the  document  above-mentioned,  the  amounts  of  their  subscriptions  being 

set  opposite  their  signatures.     The  subscribers  were  offered  the  option  of 

having  their  subscriptions  applied  as  deposit  money  upon  application  for 

shares  in  the  company,  but  most  of  them  refused  to  accept  the  option.     The 

money  so  collected  was  paid  by  C.  into  a  bank  to  the  credit  of  the  proposed 

company,  and  the  committee  in  Adelaide  was  informed  of  this  fact  and  offered 

no  objection.     The  formation  of  the  company  afterwards  fell  through  and 

was  abandoned,  and  the  moneys  subscribed  in  Adelaide  remained  in  the  bank 

lor  about  seventeen  years. 

Meld^  that  the  money  subscribed  in  Adelaide  was  a  voluntary  subvention 
towards  a  project  in  which  the  subscribers  and  the  receivers  had  a  common 
mtsrest,  but  as  to  which  the  subscribers  declined  to  incur  any  future  responsi- 
bility, and  was  therefore  a  gift  to  the  original  subscribers  in  Wilcannia  frofai 
which  neither  a  trust  for,  nor  a  contract  to  repay  the  money  to,  the  Adelaide 
ssbscribers  could  be  inferred. 

Decision  of  the  Full  Court  reversed. 

Where  money  is  subscribed  to  a  projected  company  on  the  terms  that  the 
subscriber  shall  have  the  option  to  have  his  subscription  applied  as  payment 
on  application  for  shares,  that  option  constitutes  a  valuable  consideration  for 
the  payment  of  the  money  so  as  to  rebut  tbe  implication  of  a  resulting  trust 
for  the  subscriber. 

RoiksckOd  V.  Hennings^  9  B.  A;  C,  470,  followed. 

The  rule  that  an  appellate  Court  ought  not  to  disturb  the  conclusions  of  the 
Cbort  appealed  from  on  a  question  of  fact  has  no  application  where  there  is 
BO  conflict  of  testimony,  and  the  only  question  of  fact  is  the  proper  inference 
to  be  drawn  from  the  undisputed  facts. 

Tkw/hwm  V.  SUtoard,  L.R.  3  P.C,  478,  followed. 


Appeal  from  the  Supreme  Court  of  Victoria. 
An  action  was  brought  by  Thomas  Luke,  Arthur  Woodfall  and 
Thomae  Wakefield  Chambers,  against  William  Charles  Palmei^  on 
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H.  C.  OF  A.  behalf  of  the  persons  who  had  contributed  money  towards  the 

■        payment  for  shares  in  a  company  proposed  to  be  incorporated  for 

LuKB  AND    the  purpose  of  locking  the  river  Dariing,  and  Peter  Waite,  on 

Othebs      behalf  of  the  persons  who  had  contributed  moneys  otherwise  in 

Waite.      aid  of  the  objects  of  the  proposed  company,  seeking  a  declaration 

as  to  who  were  entitled  to  a  certain  fund  in  the  hands  of  the 

plaintiffs.     The  facts  and  the  nature  of  the  pleadings  are  fully 

set  out  in  the  judgment  of  Griffith  C.J.  hereunder. 

Holroyd  J.,  before  whom  the  action  was  tried,  gave  judgment 
in  favour  of  the  persons  represented  by  the  defendant  Waite,  with 
costs  against  the  plaintiffs. 

On  appeal  to  the  Full  Court  {Madden  C.J.,  and  Hodges  and 
Hood  JJ.),  this  judgment  was  affirmed.  The  plaintiffs  now 
appealed  to  the  High  Court. 

Higghis  K.C.  and  Mann,  for  the  appellants.  Upon  the  only 
evidence  properly  admissible,  it  is  apparent  that  the  money  was 
given  by  the  Adelaide  subscribers  for  the  general  purposes  of  the 
company  as  long  as  they  pursued  the  object  of  the  company,  viz., 
the  locking  of  the  river  Darling.  The  questions  from  the  plaintiffs' 
point  of  view  are,  first,  were  they  justified  under  the  circumstances 
ill  applying  to  the  Court  for  directions  as  to  the  disposal  of  the 
fund,  and  secondly,  with  regard  to  the  counter  claim,  have  the 
Adelaide  subscribers  any  right  to  complain  of  any  irregularity  in 
the  expenditure  of  the  money  ?  Is  it  their  money  ?  The  Adelaide 
subscribers  intended  to  part  absolutely  with  their  money.  Their 
intention  was  clearly  expressed  by  the  subscription  list  headed 
with  a  statement  that  Chambers  was  deputed  to  collect  subscrip- 
tions "  to  further  the  objects  of  the  company,"  and  signed  by 
each  of  the  subscribers.  No  other  document  prior  or  posterior  to 
that  document  should  be  looked  at,  except  for  the  purpose  of 
explaining  the  meaning  of  any  words  in  that  document.  The 
only  expression  that  needs  explanation  is  "  the  objects  of  the  com- 
pany," and  reference  to  another  document  shows  clearly  that  its 
only  object  was  the  locking  of  the  river  Darling. 

That  being  so,  the  money  was  either  subscribed  as  an  absolute 
gift  to  the  company  to  aid  it  in  achieving  its  object,  or  it  was  a 
gift  for  a  public  pui*pose.     In  the  former  case,  if  the  object  is  not 
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achieved,  there  is  no  resulting  trust  for  the  subscribers,  but  the  H.  C.  of  A. 
money  belongs  to  the  shareholders.     In  the  latter  case,  if  the  pur- 
pose fails,  there  is  again  no  resulting  trust  for  the  subscribers,  but    luke  and 
the  Court  will  order  the  money  to  be  applied  on  the  cy  pres      Othkbs 
principle  as  being  in  law  a  charitable  gift :  Wilson  v.  Barnes  (1) ;      Waite. 
Attorney-General  v,  Lorimer  (2) ;  Cunnack  v.  Edvxirda  (3).     As 
to  what  is  a  charitable  gift,  see  Attomey-Gensral  v.  Heelis  (4) ; 
Dolan  V.  Macdermot  (5).     Where  a  truat  is  declared  by  a  docu- 
ment, the  same  rule  exists  as  to  alteration  of  the  trust  as  in  regard 
to  alteration  of  a  written  contract :  Lewis  v.  Lewis  (6) ;  Hill  on 
TmsteeSy  p.  20 ;  Lewin  on  Trusts^  10th  ed.,  p.  51 ;  Free  Church  of 
Scotland  v.  Overtoun  (7).     The  only  declaration  of  trust  is  that 
on  the  subscription  list,  and  it  stands  until  upset  by  the  Court. 
This  is  not  an  action  to  upset  the  trust.     If  the  claim  of  the 
Adelaide  subscribers  to  the  money  is  based  on  a  contract,  it  could 
only  be  recovered  as  money  paid  on  a  consideration  which  has 
wholly  failed,  but  here  the  consideration  has  not  wholly  failed. 
[They  also   referred   to  Jorden   v.    Money   (8) ;     CJiadwick    v. 
Manning  (9) ;  DanieWs  Chancery  Practice,  7th  ed.,  pp.  987,  989.] 

Bryant  and  Cohen,  for  the  respondent.  The  plaintiffs  by  com- 
ing to  Court  acknowledge  that  the  object  of  the  trust  has  failed. 
The  evidence  shows  that  the  money  was  subscribed  for  a  special 
parpose  which  has  failed,  and  what  was  not  applied  to  that  pur- 
pose belongs  to  the  subscribers.  The  appellants  are  not  trustees 
of  this  money  unless  they  be  trustees  de  son  tort.  If  there 
is  doubt  as  to  the  terms  on  which  the  moneys  were  originally 
sabecribed,  the  Court  may  take  into  consideration  subsequent 
statements  of  the  donors.  If  this  had  been  a  gift,  no  matter 
what  the  motive  of  the  gift  was,  the  shareholders  might  at 
once  have  divided  the  money  amongst  themselves.  This  could 
not  have  been  the  intention  of  the  subscribers.  If  the  money  was 
paid  as  part  of  a  contract,  it  is  a  reasonable  inference  that  part  of 
the  contract  should  be  that,  if  the  object  failed,  any  money  that  was 

(1)  38  Ch.  D..  607.  (5)  L.R.  6  Kq.,  60 ;  L.R.  3  Ch.,  676. 

12)  3  W.W.  ft  a'B.  (Eq).,  82.  (6)  2  Rep.  Ch.,  77. 

(3)  (1896)  2  Ch.,  679,  at  p.  683,  per  (7)  (1904)  A.C.,  515,  at  p.  617,  per 
Ijord  Halibfiru  L.C.,  and  at  p.  685,  7>er  Lord  Hal^ury  L.C. 

A.  L  8mUh  L.J.  (8)  5  H.L.C.,  185. 

(4)  2  Sim.  ft  8t.,  67,  at  p.  76.  9)  (1896)  A.C.,  231 
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U.  C.  OP  A.  left  should  be  repaid  to  the  subecribers.  This  Court  should  not 
under  all  the  eircumstajiees  reverse  the  findings  of  fact  of  the 
Judge  of  first  instance.  This  is  not  a  matter  of  trust,  but 
is  either  one  of  contract  or  of  something  in  the  nature  of  a  mandate 
without  consideration.  If  it  is  a  contract,  the  subscribers  are 
entitled  to  recover  the  money  as  on  a  total  failure  of  considera- 
tion ;  if  it  is  a  mandate  the  subscribers  are  entitled  to  revoke  the 
mandate  at  any  time,  and  recover  the  money  remaining  unex- 
pended. The  only  time  when  a  trust  arose  was  when  the 
plaintiffs  wrongfully  took  control  of  these  moneys.  If  there  was 
only  a  partial  failure  of  the  contract,  and  the  contract  is  severable, 
the  Court  will  order  the  unexpended  portion  of  the  money  to  be 
repaid.  If  the  subscription  list  amounts  to  a  declaration  of 
trust,  the  trustees  are  the  Adelaide  committee,  and  the  cestuis  que 
tmstent  are  the  subscribers,  on  whose  behalf  the  committee  entered 
into  contractual  relations  with  the  company  through  Chambers. 
An  appellate  Court  has  the  same  reluctance  to  over-rule  a  Judge 
of  first  instance  as  to  the  inferences  he  draws  from  facts  as  it  has 
in  regard  to  his  findings  of  fact.     i2.  v.  MoUiaon  (1). 

They  also  referred  to  Lewin  on  2Viwte,  11th  ed.,  p.  57 ;  Under- 
hill  on  Trusts,  6th  ed.,  p.  115;  In  re  Abbott  Fund  (2);  In  re 
Printers  and  Transferrers  Amalgamated  Trades  Protection 
Society  (3) ;  Kendall  v.  Granger  (4) ;  Attorney-OeneraZ  v.  Clap- 
ham  (5) ;  Brown  v.  Andrew  (6) ;  BuUen  and  LeaJce  on  Pleadings, 
3rd  ed.,  p.  44 ;  Taylor  v.  Lendey  (7) ;  Parry  v.  Roberts  (8); 
New  V.  Bonaker  (9) ;  Fisk  v.  Attorney -OeneraZ  (10). 


March  18. 


Biggins  K.C.  in  reply,  referred  to  CraJbb  v.  Grabb  (11) ;  Kilpin 
V.  Kilpin  (12);  Lewin  on  Trusts,  10th  ed.,  p.  172  ;  In  re  Cuiims 
Trusts  (13) ;  In  re  Slevin  (14). 

Cur.  adv.  vult. 

Griffith  C.J.  The  question  for  decision  on  this  appeal,  which 
occupied  the  Court  for  a  time  quite  out  of  proportion  to  the 


(1)  2V.L.R.  (L.),  U4. 

(2)  (1900)  2  Ch.,  326. 

(3)  (1899)  2  Ch.,  184. 

(4)  6  Heav.,  300. 

(5)  4De6.M.  &  G.,  591. 

(6)  18L.J.Q.B.,  153. 
(7^  9  East.,  49. 


(8)  3  Ad.  &£!.,  118. 

(9)  L.R.  4  Eq.,  656. 

(10)  L.R.  4  Eq.  521,  at  p.  528. 

(11)  1  My.  &K.,6ll. 

(12)  1  My.  k  K.,  620,  at  p.  539. 

(13)  L.R.  14  Eq.,  217. 

(14)  (1891),  2  Ch.,  236. 
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importance  and  difficulty  of  the  case,  is  as  to  the  proper  inference    H.  C.  op  a. 
to  be  drawn  from  facts  which  are   not  in   controversy.     The 
relevant  evidence  is  in  a  very  small  compass,  although  it  has  been 
overlaid,  and  to  some  extent  obscured,  by  a  mass  of  irrelevant 
matter.     I  take  the  following  statement  of  the  preliminary  facts 
from  the  judgment  of  Holroyd  J. : — "  In  April,  1882,  at  a  public 
meeting  at  Wilcannia,  it  was  resolved  that  a  company  should  be 
formed  to  be  called  the  River  Darling  Navigation  Co.  Ltd.  with  a 
DOTttinal  capital  of  £200,000  in  200,000  shares  of  £1  each,  and 
with  the  object  of  insuring  continuous  navigation  between  Wil- 
cannia and  Wentworth  by  locking  the  River  Darling."    (The  exact 
terms  were  "  having  for  its  object  the  locking  of  the  River  Darling 
for  the  purpose   of  insuring    continuous    navigation    between 
Wilcannia  and  Wentworth  ").     "  Thirteen  gentlemen  were  there- 
upoQ  appointed  provisional  directors,  with  power  to  add  to  their 
nmnber,  and   they   were   directed   to   take  immediate   steps  to 
regi«ter  the  company  under  the  Limited  Liability  Act  of  New 
South  Wales.  In  order  to  provide  funds  for  preliminary  expenses 
they  were  requested  to  dispose  of  50,000  shares  in  respect  of 
which  one  shilling  per  sliare  was  to  be  paid  upon  allotment,  with 
a  guarantee  that  no  further  call  should  be  made  upon  such  issue 
imtil  funds  were  required  for  construction.  The  plaintiff  Chambers 
was  asked  and  consented   to  perform  the  duties  of   honorarj'- 
.  iecretarj-.     The  proWsional  directors,  who  appear  from  the  first 
to  have  been  permitted  to  regulate  their  own  proceedings  and  to 
manage  the  affairs  of  the  company  pretty  much  as  they  pleased, 
met  on  1st  May,  1892,  when  it  was  resolved  that  their  ordinary 
meetings  should  be  held  on  the  first  and  third  Mondays  in  each 
month  at  8  p.m.,  and  a  temporary  place  of  meeting  was  selected. 
It  was  further  resolved  that  the  honorary  secretary  sliould  be 
empowered  to  receive  all  moneys  and  to  pay  the  same  to  the 
owlitof  the  company's  account  with  the  Commercial  Banking 
Company  of  Sydney,  to  be  operated  upon  by  cheques  signed  by 
two  provisional   directors  and  countersigned  by  himself.     The 
company  so  constituted  was  not  registered  under  the  Limited 
LiahUUfj  Act,  but  the  provisional  directors   began   at  once  to 
Agitate  for  the  furtherance  of  their  project,  and  after  some  tedious 
negotiations  and  delay,  succeeded  in  obtaining  from  Mr.  Gordon 
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H.  C.  OP  A.   C.E.  a  valuable  report  showing  that  their  scheme  was  practicable 
and  estimating  the  cost  of  the  work  at  £310,000.     The  project, 

Luke  and  however,  encountered  much  opposition  in  Sydney,  and  at  the 
Othkbs  ^^^  ^£  jggg  ^j^g  provisional  directors  had  marde  up  their  minds 
that  it  would  be  useless  to  register  the  company  as  a  limited 
liability  company,  and  that  it  would  be  necessary  to  obtain  on 
enabling  Act  of  Parliament,  which,  while  incorporating  the  com- 
pany, should  at  the  same  time  confer  upon  it  all  requisite  powers 
for  the  execution  of  the  contemplated  works.  But  the  funds 
of  the  company  were  nearly  exhausted,  and  it  was  estimated 
that  the  cost  of  preparing  the  Bill  and  getting  it  passed 
by  Parliament  would  amount  to  about  £300.  The  provisional 
directors  recommended  that  16,000  shares,  in  addition  to  the 
shares,  nearly  14,000,  already  taken  up,  should  be  offered  to 
the  public  on  the  same  terms  as  those  previously  issued,  and 
that  both  those  already  issued  and  the  additional  shares  should  be 
considered  as  paid  up  to  the  amount  of  10s.  per  share.  Circulars 
were  distributed  to  this  effect,  and  it  was  hoped  that  the  new 
promoters'  shares  would  be  mainly  subscribed  for  by  the  residents 
in  and  about  Wilcannia.  These  expectations  were  disappointed. 
Practically  no  response  was  made  to  the  circulars,  and  the  old 
shareholders  had  become  so  lukewarm  or  indifferent  that  a  general 
meeting  convened  in  February,  1884,  to  receive  the  report  of  the 
provisional  directors  together  with  a  statement  of  the  receipts 
and  expenditure  up  to  31st  January  in  that  year,  and  to  elect  a 
fresh  directorate  was  first  of  all  postponed  and  afterwards  aband- 
oned in  consequence  of  the  insufficiency  of  the  attendance.  About 
six  months  afterwards  Mr.  Chambers  was  despatched  on  a  mission 
to  Adelaide  to  endeavour  to  obtain  assistance  from  the  merchants 
there.  In  the  interval  members  who  constituted  the  Board  at  the 
date  of  the  report,  seventeen  in  number,  had  caused  a  bill  to  be 
drafted,  and  had  appointed  a  sub-committee  of  four  to  consider 
and  correct  it,  and  these  gentlemen  had  made  some  progress  with 
their  labours. 

"  Whether  they  found  the  task  beyond  their  powers  or  whether, 
the  directors  being  obliged  to  employ  solicitors  to  pilot  the  bill 
through  Parliament,  it  was  deemed  prudent  to  leave  the  whole 
of  the  business  in  their  hands  is  not  clear,  but,  as  Mr.  Chambers 
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announced;  the  company  was  at  a  standstill  for  lack  of  money,  H.  C.  of  A 
and  it  is  out  of  the  result  of  his  mission  that  the  present  action 
has  arisen." 

The  later  relevant  facts  are  as  follows :  On  19th  August,  1882, 
a  meeting  of  merchants  and  others  was  held  in  Adelaide  at 
the  Chamber  of  Commerce,  at  which  Chambers  explained  the 
nature  of  the  proposed  company's  undertaking,  and  gave  his 
estimate  of  its  probable  expenditure  and  revenue.  It  seems, 
although  it  does  not  distinctly  appear  in  one  report  of  his  speech, 
that  he  informed  this  meeting  that  the  immediate  necessity  of 
the  company  was  to  raise  money  to  defray  the  cost  of  obtaining 
an  Act  of  incorporation.  A  motion  was  then  moved  by  a  Mr. 
Harrold,  and  carried,  that  a  committee,  consisting  of  four  other 
gentlemen  and  himself,  should  be  formed  in  Adelaide  ''to  assist 
the  projects  of  the  Wilcannia  merchants,"  or  according  to  another 
report,  ''to  assist  the  provisional  directors  at  Wilcannia  in  their 
scheme,"  After  this  motion  had  been  carried,  a  Mr.  Colton, 
Chairman  of  the  Chamber  of  Commerce,  is  reported  to  have  said 
that  Chambers  want^  the  committee  to  work  up  an  issue  of 
6,000  shares  at  Is.  each  with  a  guarantee  that  no  more  shares 
{qmere  money)  would  be  called  up  until  the  construction  of  the 
loeks  was  conmienced,  and  that  those  shares,  in  the  event  of  the 
company  being  formed,  were  to  be  paid  up  to  IDs.  each  out  of  the 
capital  of  the  company  (I  assume  that  this  means  that  they 
vere  to  be  treated  as  paid  up  to  10s.):  that  he  would  ask  the 

« 

representatives  of  some  of  the  leading  houses  of  business  who 
were  present  whether  this  was  not  really  a  case  in  which  they 
might  subscribe  a  small  amount  even  with  the  ultimate  prob- 
ability of  losing  it. 

On  21st  August  the  committee  met,  and  a  resolution  was 
carried  "  that  Mr.  Chambers  canvass  the  city  for  subscriptions 
with  a  view  to  get  the  £300  required  to  place  the  Act  to  incorpo- 
wte  the  company  before  the  New  South  Wales  Parliament."  A 
document  was  then  drawn  up  in  the  following  form,  and  signed 
by  the  chairman : — "  At  a  meeting  of  the  Adelaide  committee  of 
the  River  Darling  Navigation  Co.,  held  at  the  office  of  Messrs. 
D.  and  W.  Murray  on  Thursday,  21st  August,  1882,  Mr.  J.  W. 
Quunbers  was  deputed  to  canvass  the  city  for  subscriptions  to 
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further  the  objects  of  the  company."  Armed  with  this  document, 
Chambers  made  his  canvas,  and  obtained  sums  amounting  in 
all  to  £307  7s.  from  nineteen  subscribers,  each  of  whom  signed 
his  name  at  the  foot  of  the  memorandum  above  set  out,  adding 
the  amount  of  his  subscription.  Chambers  deposed,  and  his  state- 
ment, which  was  corroborated  by  a  contemporaneous  memorandum 
in  writing,  was  accepted  by  Holroyd  J.,  that  the  subscribers  were 
given  to  understand  by  him  that,  if  they  chose  to  join  the  com- 
pany as  promoters,  they  could  have  promoters'  shares  allotted  to 
them  to  the  value  of  their  respective  subscriptions,  but  that  most 
of  the  donations  were  given  as  subscriptions.  None  of  the  sub- 
scribers ever  sought  to  exercise  this  option.  All  the  money, 
except  £50  subscribed  by  Harrold*s  firm,  was  received  by  Chambers 
and  paid  by  him  to  the  credit  of  the  River  Darling  Navigation 
Co.  in  the  company's  bank  at  Wilcannia.  On  15th  September 
he  sent  a  copy  of  the  depasit  slip,  together  with  a  copy  of  the 
last  balance  sheet  and  report  of  the  company  and  a  rough  draft 
of  the  proposed  Act  of  incorporation  to  Harrold,  who  acted  as 
honorary  secretary  to  the  Adelaide  committee.  On  1st  October, 
Harrold  acknowledged  Chaml)ers's  letter  of  the  15th  September 
witliout  comment,  and  enclosed  a  cheque  for  £50,  the  amount  of 
his  firm's  subscription,  which  also  was  paid  to  the  company's 
credit  in  the  bank. 

On  13th  October  a  meeting  of  the  Adelaide  committee  was  held, 
at  which  Harrold  "  reported  receipt  of  the  paying-in  slip  for  part 
of  the  money  collected  by  Mr.  Chambers,"  and  laid  before  the 
meeting  "proposed  draft  of  Bill  to  be  laid  before  the  New  South 
Wales  Parliament."  It  was  then  resolved  that  the  secretary  write 
to  Chambers  returning  the  draft  and  asking  him  to  keep  the 
committee  informed  of  the  progress  made  by  the  company  from 
time  to  time.  Harrold  apparently  did  so,  for  on  24th  December 
Chambers,  acknowledging  a  letter  from  him  of  31st  October,  after 
explaining  the  delay  in  replying  by  his  absence  from  Wilcannia, 
informed  Harrold  that  at  a  meeting  of  the  provisional  directors 
held  on  the  previous  evening  his  communication  together  with  the 
remarks  of  Mr.  Boothby  (one  of  the  Adelaide  committee)  upon  the 
Act  of  incorporation  were  considered,  "  and  as  the  draft  of  the  Bill 
had  so  far  met  with  the  approval  of  your  committee  it  was  decided 
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to  have  it  completed  and  printed  in  readiness  for  its  being  brought  H.  C.  of  A. 
before  Parliament  next  session."     No  other  communication  ever 
passed  between  the  provisional  directors  and  the  Adelaide  com- 
mittee. 

Upon  these  facts  the  question  for  determination  is :  Upon  what 
terms  was  the  sum  of  £307  7s.  paid  by  the  subscribers  to,  and 
accepted  by,  the  provisional  directors  of  the  company  ?  The 
respondent  Waite,  who  is  one  of,  and  represents,  the  subscribers, 
contends  that  it  was  paid  and  accepted  upon  a  trust  to  expend  it 
for  the  purpose  of  defraying  the  cost  of  obtaining  the  proposed 
Act  of  incorporation  and  for  no  other  purpose,  or  alternatively, 
upon  trust  to  expend  it  for  the  general  purposes  of  the  company, 
with  a  resolting  trust,  in  either  case,  for  the  donors  as  to  any 
money  not  expended  for  the  distinct  purpose.  The  plaintiffs,  on 
the  other  hand,  contend  that  the  money  was  paid  and  received  as 
a  voluntary  donation  from  the  givers  to  the  company  to  aid  them 
in  carrying  out  their  project,  and  that  the  circumstances  negative 
any  resulting  trust.  They  also  contend  that,  if  there  was  any 
trust,  it  was  to  carry  out  the  objects  of  the  company,  which  were 
the  locking  of  the  river  Darling,  a  project  which,  they  say,  may 
be  carried  on  until  it  results  in  success  or  until  all  the  money  is 
expended. 

Before  considering  these  contentions  it  will  be  convenient  ^ 
state  how  the  question  now  arises  for  decision.  The  funds 
remaining  at  the  disposal  of  the  provisional  directors  when  the 
fiom  of  £307  7a  was  paid  to  their  credit  had  amounted  to  less 
than  £20.  Of  the  total  sum  increased  by  the  subscriptions  they 
expended  fifty  guineas  in  respect  of  their  solicitors'  charges  for 
drafting  the  Bill.  Soon  afterwards,  however,  it  was  found  that 
the  prospects  of  getting  the  Bill  through  Parliament  were  hope- 
less. At  this  time  some  further  small  payments  had  been  made, 
leaving  a  balance  of  £250  at  the  credit  of  the  company.  This 
sum  was  placed  on  fixed  deposit  bearing  interest,  and  the  deposit 
was  renewed  from  time  to  time  until  it  amounted  to  £438  3s.  5d. 
Nothing  more  was  done  until  1901,  when  the  plaintiffs,  at  whose 
credit  the  money  then  stood,  resolved  to  expend  it  on  purposes 
which  the  respondent  Waite  contends  were  in  violation  of  the 
alleged  trust.      After  some  correspondence  the  Adelaide  sub- 
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H.  C.  OF  A.   scribers,  who  from  1884  to  1902  had  taken  no  steps,  and  made  no 
^       inquiries  as  to  the  disposition  of  the  fund,  claimed  to  be  entitled 
to  the  whole  amount  of  £438.     Some  of  the  persons  who  had 
subscribed  for  shares  in  the  proposed  company  also  laid  claim  to 
the  fund.     The  plaintiffs  then  brought  their  action  against  the 
defendant   Palmer,  as  representing  the  persons  who  had  sub- 
scribed for  shares  in  the  company,  and  the  defendant  Waite  as 
representing  the  Adelaide  subscribers,  praying  a  declaration  as  to 
the  ownership  of  the  fund,  which,  after  the  expenditure  now 
alleged  to  be  a  breach  of  trust,  amounted  to  £245  18s.  lOd.     The 
defendant  Palmer  by  his  defence  merely  submitted  that  the  fund 
should  be  distributed  amongst  the  persons  who  had  agreed   to 
take  shares  in  the  company,  or  alternatively  between  them  and 
the  Adelaide   subscribers.     The   defendant   Waite  claimed   the 
whole  fund  for  the  Adelaide  subscribers,  and  counterclaimed  for 
so  much  of  it  as  had  been  already  expended  for  the  purposes  which 
he  impeached.     Hclroyd  J.,  before  whom  the  action  was  tried, 
was  of  opinion  that  the  money  was  given  in  trust  to  be  expended 
for  a  special  purpose  which  had  been  exhausted,  and  that  there 
was  a  resulting  trust  for  the  donors  of  the  fund  as  to  all  money 
not  expended  for  that  special  purpose.    He  held  that  the  expendi- 
ture impeached  by  Waite  was  in  breach  of  trust,  and  adjudged 
the  plaintiffs  to  replace  the  amount  so  expended  and  to  bring  into 
Court  the  sum  of  £245,  and  to  pay  the  costs  of  the  action  and 
counterclaim.     The  Full  Court,  on  appeal,  affirmed  his  decision. 

The  question,  as  stated  at  the  outset  of  this  judgment,  is  as  to 
the  proper  inference  to  be  drawn  from  the  facts.  All  the  con- 
temporaneous facts  must  be  taken  into  consideration.  To  what 
rights  then,  if  any,  did  the  facts  give  rise  in  favour  of  the 
subscribers  as  against  the  company  when  they  had  paid  their 
subscriptions,  and  what  duties,  if  any,  did  the  company  owe 
them  in  respect  of  those  subscriptions?  Mr.  Higgins  relied 
mainly  upon  the  terms  of  the  memorandum  to  which  the  sub- 
scribers affixed  their  names,  which  described  the  donations  in- 
vited as  "subscriptions  to  further  the  objects  of  the  company." 
The  term  "subscription"  prinid  facie  suggests  an  absolute  gift, 
without  any  implied  reservation  of  a  right  to  an  ultimate  refund- 
ment of  the  whole  or  part  of  the  sum  given.     Again,  the  gift  is 
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''to   farther  the  objects  of  the  company,"  words  which  do  not   H.  C.  ofA. 
suggest  that  the  givers  were  to  retain  any  power  of  control  over 
the  fund,  or  over  the  persons  to  whom  they  gave  it  as  to  its  ex- 
penditure, which  they  must  have  had  if  the  gift  were  impressed 
with  a  trust     If  the  idea  suggested  by  Mr.  Colton  at  the  public 
meeting  of  18th  August  had  been  carried  out,  and  the  £300  had 
been  raised  by  subscriptions  for  6,000  shares,   there  can  be  no 
doubt  that  that  sum  would  have  formed  part  of  the  general  funds 
of  the  company,  and  that  the  subscribers  of  it  would  have  had  no 
ezdnsive  right  to  a  distribution  amongst  them  of  such  part  as 
was  not  expended  on  the  costs  of  promoting  the  Act  of  Parlia- 
ment.    And,  if  any  subscriptions  were  given  on  the  terms  that 
the  donors  should  have  an  option  to  have  their  subscriptions 
applied  as  payment  of  Is.  per  sliare  on  promoters'  shares,  it  is 
equally  clear  that  those  subscribers  would  have  been  in  no  better 
position.    Indeed,  the  payment  of  the  money  on  the  terms  that 
they  should  have  such  an  option  would  be  suiBcient  to  constitute 
a  valuable  consideration  for  the  payment:  Rothschild  v.  Hennings 
(1).    When  there  is  a  consideration  for  a  payment  the  notion  of 
an  implied  trust  in  favour  of  the  person  who  makes  it  is  excluded. 
Id  the  cases  in  which  the  subscribers  refused  even  to  accept  the 
offer  of  an  option  to  take  shares,  the  inference  seems  irresistible 
that  they  intended  to  make  a  free  gift.     In  either  case  the  facts 
negative  the  suggestion  that  the  subscribers  contemplated  that 
ihey  would  in  any  event  become  entitled  to  a  return  of  their 
sahscriptions  in  whole  or  in  part     Nor  is  there  anything  in  the 
evidence  to  suggest  that  the  subscriptions  were  not  all  given  on  the 
flune  terms,  except  as  to  the  option  to  take  shares.     Again,  the 
money  when  received  by  the  company  was  paid  into  their  common 
fmid.    The  Adelaide  committee,  who  were  informed  of  the  fact, 
offered  no  objection,  and  must  be  taken  to  have  assented  to  the 
appropriation  of  the  money  for  the  purposes  of  the  company. 

In  answer  to  these  arguments  reliance  was  placed  on  the  words 
<rf  the  resolution  of  the  Adelaide  committee  "  with  a  view  to  get 
the  £300  required  &c."  There  is  no  doubt  that  the  immediate 
oeeessity  of  the  company  was  to  raise  a  sum,  estimated  at  £300, 
for  the  specific  purpose  of  getting  the  Act  of  Parliament  passed. 

(1)  9  B.AC.,  470. 
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But  the  words  of  this  resolution  are,  at  best,  ambiguous.  They 
accurately  express  the  immediate  object  in  view  which  induced 
the  soliciting  of  subscriptions,  i.e.,  to  provide  a  fund  which,  it  was 
expected,  would  be  required  for  the  specific  purpose.  But  they  are 
insufficient  to  establish  an  obligation  on  the  part  of  the  company, 
even  assuming  them  to  have  accepted  the  money  with  knowledge 
of  the  terms  of  the  resolution,  to  expend  the  money  for  that  pur- 
pose only  and  to  repay  the  unexpended  balance.  Such  an  obligation, 
if  it  existed,  must  have  been  contractual,  for  a  mere  representation 
of  an  existing  intention  would  be  ineffectual  in  law.  If  the  parties 
had  thought  that  such  a  contractual  obligation  existed,  it  is  strange 
that  it  never  occurred  to  anyone  to  suggest  it  until  after  the  lapse 
of  nearly  18  years,  and  that  no  inquiries  were  ever  made  as  to  the 
amount  expended  in  promoting  the  proposed  legislation.  More- 
over, this  is  not  the  case  set  up  by  the  defendant  Waite  by  his 
counter-claim.  If  it  had  been,  the  plaintiffs  might  well  have 
thought  fit  to  take  advantage  of  the  Statute  of  Limitations. 

The  committee  was  appointed  "to  assist  the  project  of  the 
Wilcannia  merchants,"  and  the  memorandum  to  which  the  sub- 
scribers affixed  their  names,  instead  of  following  the  resolution  of 
the  committee,  described  the  subscriptions  as  given  "  to  further 
the  objects  of  the  company,"  thus  in  effect  reverting  to  the  terms 
of  the  resolution  of  the  meeting,  and  omitting  any  mention  of  the 
particular  object  for  which,  as  it  was  thought,  they  would  be 
required.  The  terms  of  the  intervening  resolution  of  the  com- 
mittee cannot,  I  think,  be  relied  on  as  showing  that  the  subscrip- 
tions were  impressed  with  a  specific  trust  for  the  legal  and 
parliamentary  expenses.  With  regard  to  the  alternative  trust 
suggested  "  to  further  the  objects  of  the  company,"  it  is  equally 
difficult  to  see  any  ground  for  drawing  an  inference  that  it  was 
intended  or  contemplated  by  any  of  the  parties  that  there  was  to 
be  a  resulting  trust  in  favour  of  the  donors.  The  substance  of 
the  transaction  was  this :  The  Wilcannia  people  had  subscribed  a 
sum  of  £660  towards  a  project  for  locking  the  Darling,  which 
was  regarded  as  of  importance  not  only  to  themselves  but  to  the 
Adelaide  mercantile  community,  and  which  they  hoped  to  carry 
out  by  means  of  a  joint  stock  company  of  which  they  would  be 
members,  their  subscriptions  being  applied  as  part  payment  for 
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their  shares.     Finding  themselves  in  want  of  more  money,  they  H-  ^-  ^'  ^* 
applied  to  the  Adelaide  merchants  for  assistance,  and  the  latter 
came  to   their   aid  with   a  sum  of  £307  Ts.,  refusing,  however, 
in  most  cases,  the  option  of  having  that  sum  applied  in  payment  for 
shares  in  the  company  if  successfully  floated.    I  find  it  impossible 
to  regard  a  gift  made  under  such  circumstances  as  anything  but  a 
Tolontary  subvention  to  a  project  which  was  regarded  as  one  in 
which  all  the  parties  had  a  common  interest,  but  as  to  which  the 
givers  declined  to  incur  any  future  responsibility.     In  the  case 
of  such  a  gift  there  is  neither  a  contract  nor  a  trust.     The  objects 
of  the  company  must  be  taken  to  have  failed  and  come  to  an  end 
many  years  ago;  but,  if  there  was  no  original  contractual  or 
fiduciary  obligation,  no  ground  for  setting  up  such  an  obligation 
is  afforded  by  the  mere  fact  that  the  hopes  and  expectations  of 
the  parties  were  disappointed.     It  may  well  be  that,  if  the  pro- 
visional committee  had  refunded  to  the  subscribers  the  money 
not  required  for  the  purposes  for  which  it  was  expected  to  be 
wanted,  they  would  have  acted  reasonably,  and   that  no  one 
would  have  offered  any  objection.     But  the  hostile  attitude  taken 
up  by  the  respondent  by  his  counterclaim  has  put  the  plaintiffs 
to  defend  themselves  by  asserting  their  legal  rights  and  denying 
the  asserted  rights  of  the  respondent. 

Another  argument  was  addressed  to  us,  founded  upon  written 
expressions  of  opinion  contained  in  letters  written  by  Chambers 
in  1901  and  1902,  to  the  effect  that  the  fund  in  question  should 
go  to  the  Adelaide  subscribers.  But  it  is  clear  that  such  expres- 
flons  of  opinion  could  not  bind  the  subscribers  to  the  company 
represented  by  the  defendant  Palmer. 

It  was  pressed  upon  us  that  this  Court  ought  not  to  disturb 
the  ccmclusions  of  the  Court  appealed  from  on  a  mere  ques- 
tion of  fact.  This  is,  no  doubt,  the  general  rule,  but  it  has  no 
application  when,  as  in  this  case,  there  is  no  conflict  of  testi- 
mony, and  the  only  question  of  fact  is  as  to  the  effect  of  the 
facts  proved  in  raising  further  inferences  of  fact :  Thurbwm  v. 
Steward  (1). 

In  my  judgment  the  respondent  has  failed  to  show  any  right 
cognizable  in  a  Court  of   law   to  any  part  of   the  fund.     The 

(1)  L.R.,  3  P.C,  478. 
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H.  C.  or  A.  counterclaim  ought,  therefore,  to  have  been  dismissed.  With 
regard  to  the  fund  the  subject  matter  of  the  action  there  should 
have  been  a  declaration  that  it  was  held  by  the  plaintiffs  on  be- 
half of  the  subscribers  for  shares  in  the  proposed  company.  The 
defendant  Palmer  has  not  appealed  from  the  judgment  of  the 
Supreme  Court,  but  he  is  a  party  to  this  appeal,  though  he  was 
not  represented  before  this  Court.  This  Court  can,  therefore, 
now  make  the  proper  order. 

The  respondent  having  no  interest  in  the  fund,  it  is  not  com- 
petent for  him  to  raise  any  question  as  to  the  propriety  or  im- 
propriety of  the  plaintiffs'  dealings  with  it.  I  must  not,  however, 
be  supposed  to  express  approval  of  the  manner  in  which  it  was, 
in  fact,  in  part  dealt  with  by  the  plaintiffs.  No  case,  however,  on 
tliis  point  is  made  by  Palmer,  and  the  Court  is  not  called  upon  to 
consider  it. 

The  result  is  that  the  judgments  appealed  from  must  be  dis- 
charged, and  there  must  be  a  declaration  to  the  effect  I  have 
stated,  and  the  respondent's  counterclaim  must  be  dismissed. 
With  respect  to  costs,  having  regard  to  the  nature  of  the  action 
and  the  conduct  of  the  plaintiffs,  I  do  not  think  that  the  Court  is 
bound  to  give  them  the  costs  of  the  counterclaim  as  against  the 
respondent.  I  think  that  justice  will  be  satisfied  by  giving  them 
their  costs  of  the  action  and  counterclaim  out  of  the  fund,  which, 
I  understand,  is  now  in  Court.  If  there  is  any  surplus,  it  should 
go  in  payment  of  the  costs  of  the  defendant  Palmer,  and  any 
further  surplus  should  go  in  payment  of  the  costs  of  the  defend- 
ant Waite  up  to  counterclaim. 

Liberty  to  apply  should  be  reserved. 

The  respondent  must  pay  the  costs  of  the  appeal  to  the  Supreme 
Court,  and  of  this  appeal. 


Barton  J.  There  is  to  my  mind  only  one  question  in  this 
case,  and  that  is  whether  the  moneys  contributed  by  the  Adelaide 
subscribers  in  August,  1884,  were  absolute  donations  to  the  funds 
of  the  then  proposed  River  Darling  Navigation  Co.  If  they 
were  not  such  gifts  there  was  a  resulting  trust  in  favour  of  the 
Adelaide  subscribers,  if  the  facts  establish  that  there  is  a  failure 
of  the  pui'pose  for  which  these  subscriptions  were  raised.     I  am 
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of  opinion  that  the  moneys  subscribed  were  given  absolutely  and 
finally  to  the  provisional  directors  in  August,  1884,  as  an  addition 
to  the  general  funds  of  the  body  called  the  shareholders  of  the 
proposed  company.     These  shareholders  had  in  1882  raised  in 
Wilcannia  some  £660  by  subscribing  for  shares  in  the  venture, 
on  each  of  which  shares  they  had  paid  Is.,  and  all  of  the  funds 
exeept  some  £18  or  £19  had  been  expended  when  in  August,  1884, 
Mr.  Chambers,  the  honorary  secretary  of  the  company,  who  is 
one  of  the  appellants,  visited  Adelaide  for  the  purpose  of  pro- 
curing monetary  assistance  for    the   company's  project,   which 
those  who  had  associated  themselves  for  its  formation  described 
in  (me  of  their  resolutions  at  the  time  as  "  the  locking  of  the 
River  Darling,  for  the  purpose  of  ensuring  continuous  navigation 
between  Wilcannia  and  Wentworth."     This  object  was  of  much 
interest  to  business  men  in  Adelaide,  for  continuous  navigability 
between  the  towns  named  would  result  in  a  large  accession  of 
traffic  to  and  from  that  city.     Mr.  Chambers  was  therefore  able 
to  draw  together  a  number  of  gentlemen  at  the  Chamber  of  Com- 
merce on  the  19th  of  the  same  month.     He  made  a  speech  giving 
them  "particulars  with  regard  to  the  scheme  for  locking  the 
Darling."     He  dilated  on  "  the  prospect  of  the  undertaking  pay- 
ing a  fair  rate  of  interest  upon  the  outlay,"  and  gave  estimates 
of  the  probable  cost  of  the  works,  fleet,  and  plant,  and  the  prob- 
aUe  <inniiAl  expenditure  and   income  from  traffic.     He  spoke 
hopefully  of  the  probable  attitude  of  the  Government  of  New 
Sooth  Wales,  and  asked  the  meeting  "  to  appoint  a  committee  to 
strengthen  the  hands  of  the  directors  in  Wilcannia,"  meaning  the 
provisional   directors  of   whom   he   was   one.      The   chair  was 
occupied  first  by   Sir   Thomas  Elder  and   then   by   Mr.  David 
Murray.     I  mention  Sir  Thomas  Elder's  name  because  he  was 
the  head   of  the  "Momba  and  Mount  Murchison  Proprietary," 
now  represented  by  the  respondent  defendant  Mr.  Waite:  and 
the  name  of  Mr.  Murray  because  he  was  not  only  in  the  chair 
at  the   public  meeting,   but    was  chairman    of  the  committee 
appointed  at  that  meeting.     Mr.  Harrold  moved  for  the  appoint- 
ment of  an  Adelaide  committee  ''to   assist  the  project  of    the 
Wilcannia  merchants."      After  he  had  done  so,   Mr.  Chambers 
explained  that  the  work  of  the  company  was  merely  preliminary, 
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H.  C.  ofA.  and  '*they  could  not  do  anything  until  they  obtained  an  Act 
'^  of  Parliament,"  and  he  stated  the  facts  concerning  the  for- 
mation of  the  company,  which  had  not  then  and  has  not  since 
been  registered,  and  also  showed  on  what  terms  shares  might 
be  obtained.  If  the  New  South  Wales  Government  entered  into 
the  scheme  and  certain  plans  were  handed  over  to  it,  no  doubt 
the  promoters  would  be  recouped  any  preliminary  outlay.  (This 
statement,  by  the  way,  could  scarcely  have  encouraged  anyone  at 
the  meeting  who  afterwards  became  a  promoter  to  look  to  any 
quarter  than  the  Government  for  a  recoup  or  return  of  his  sub- 
scription.) After  saying  that "  money  was  required  to  place  the  Act 
of  Incorporation  before  the  Sydney  Assembly,"  Mr.  Chambers 
expressed  his  confidence  that,  if  the  South  Australian  Government 
brought  the  matter  before  the  New  South  Wales  Government, 
their  advocacy  would  have  considerable  weight,  and  added  that  it 
would  be  one  of  the  duties  of  the  propased  committee  to  agitate 
for  the  taking  of  that  step.  Then  the  motion  for  the  appoint- 
ment of  the  committee  was  carried.  There  is  no  evidence  as  to 
which  of  the  subsequent  subscribers  attended  this  meeting,  except 
that  Sir  Thomas  Elder,  Mr.  Murray,  Mr.  Harrold,  and  Mr.  Colton 
were  there,  and  these  four  gentlemen  afterwards  became  sub- 
scribers. But  throughout  the  meeting  there  was  no  mention  of 
subscriptions  otherwise  than  for  shares.  Before  the  meeting 
separated,  however,  the  then  chairman,  Mr.  Murray,  said  he  did 
not  think  they  could  do  much  to  forward  the  movement,  beyond 
signifying  by  that  meeting  that  the  project  would  benefit  not  only 
South  Australia  but  the  settlers  in  the  vast  country  watered  by  the 
Darling.  "  It  was  altogether  a  matter  for  the  New  South  Wales 
Government  to  carry  out,"  he  said,  "  and  he  had  very  little  hope 
of  a  company  being  formed."  .  .  .  .  "  There  was  no  harm  in 
their  saying  that  the  scheme  would  be  beneficial."  The  meeting 
would  have  wound  up  in  this  pessimistic  tone  had  not  Mr.  Colton, 
the  chairman  of  the  Chamber  of  Commerce,  pointed  out  that  Mr. 
Chambers  seemed  to  desire  tlie  committee  to  work  up  an  issue  of 
6,000  shares  at  Is,  each,  and  he  (Mr.  Colton)  "  would  ask  the  repre- 
sentatives of  some  of  the  leading  houses  of  business  who  were 
present  whether  this  was  not  really  a  case  in  which  they  might 
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sofaficribe  a  small  amount,  even  with  the  ultimate  probability  of  H.  C.  of  A, 
losing  it"  I  have  dealt  at  some  length  with  the  report  of  this 
meeting  for  the  following  reason.  It  was  earnestly  urged  at  the 
Bar  that  what  took  place  tended  strongly  to  show  for  what  pur- 
poses and  with  what  ultimate  objects  the  Adelaide  subscription 
was  entered  upon.  It  seems  to  me  obvious  that,  if  taken  by  itself, 
it  shows  that,  what  was  in  the  minds  equally  of  Mr.  Chambers  and 
of  the  Adelaide  friends  of  the  project,  at  that  stage,  was  the  idea 
of  assisting  the  project,  if  at  all,  by  subscribing  for  shares  in  a 
company.  The  idea  of  raising  a  subscription  apart  from  the 
taking  of  shares,  such  a  subscription  as  was  afterwards  collected, 
does  not  seem  from  the  report  to  have  entered  the  head  of  anyone 
at  the  meeting,  nor  does  it  appear  to  have  been  entertained  until 
the  committee  met.  Next  we  have  the  minutes  of  a  meeting  of 
that  bodv,  therein  described  as  "the  Adelaide  committee  of  the 
River  Darling  Navigation  Co.,"  which  was  held  on  the  2l8t  of 
August  There  were  present  Mr.  Murray,  in  the  chair,  Mr.  Harrold, 
who  at  once  became  honorary  secretary,  and  three  other  gentlemen, 
whose  names  do  not  appear  on  the  subscription  list  afterwards 
formed.  But  it  was  resolved  "  that  Mr.  T.  W.  Chambers  canvass 
the  city  for  subscriptions  with  the  view  to  get  the  £300  required 
to  place  the  Act  to  incorporate  the  company  before  the  New  South 
Wales  Parliament."  The  gentlemen  present  may  have  considered 
the  mere  placing  of  such  a  Bill  before  Parliament  as  tantamount 
to  the  purpose  commended  to  them  by  the  meeting  of  two  days 
before,  namely,  the  "  assisting  the  project  of  the  Wilcannia  mer- 
ehants."  Or  they  may  have  thought  that  the  bringing  on  of  a 
Bill  was  but  a  step  in  pursuance  of  the  wider  object.  I  do  not 
care  which,  for  there  is  no  evidence  that  the  subscriptions  were 
obtained  on  the  footing  of  the  committee's  resolution.  It  does 
not  even  appear  that  it  came  to  the  knowledge  of  any  subscribers 
other  than  the  two  who  were  at  the  committee  meeting,  Mr.  Murray 
and  Mr.  Harrold.  But  there  was  put  in  evidence  for  the  plaintiffs 
as  the  succeeding  exhibit  a  document  which  is  clearly  the  most 
material  piece  of  evidence  in  the  case  for  determining  the  ques- 
tion of  the  terms  on  which  the  subscribera  parted  with  their 
mcMiey.  That  is  the  subscription  list  itself,  with  the  following 
important  heading :  "  At  a  meeting  of  the  Adelaide    committee 
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H.  C.  OF  A.  of  the  River  Darling  Navigation  Co.  held  at  the  office  of  Messrs. 
D.  and  W.  Murray  on  Thursday  the  2l8t  August,  1884,  Mr.  T. 
W.  Cliambers  was  deputed  to  canvass  the  city  for  subscriptions 
to  further  the  objects  of  the  company. 

David  Murray,  Chairman. 
List  of  Subscribers." 

The  heading,  all  except  the  chairman's  signature,  which  is  Mr. 
Murray's  own,  is  in  the  handwriting  of  Mr.  Chambers.  And 
below  the  words  "  list  of  subscribers  "  are  the  signatures  of  all 
the  firms  and  persons — nineteen  in  number — who  furnished  what 
have  been  called  throughout  the  case  the  Adelaide  subscriptions. 
This  document  expresses  in  my  opinion  the  intention  common  to 
Mr.  Chambers,  who  wrote  the  heading,  to  the  chairman  of  the 
Adelaide  committee,  who  signed  the  heading,  and  to  all  the  sub- 
scribers signing  beneath,  headed  by  the  firm  of  Mr.  Harrold,  the 
secretarj''  to  the  committee.  The  intention  expressed  is  that  the 
subscriptions  collected  by  Mr.  Chambers  are  asked  for  and  given 
"  to  further  the  objects  of  the  company."  Evidence  as  to  the 
objects  of  the  company  is  forthcoming.  They  are  the  locking  of 
the  River  Darling,  and  the  insuring  by  this  means  of  continuous 
navigability  between  Wilcannia  and  Wentworth.  Without  extran- 
eous evidence,  the  title,  "The  River  Darling  Navigation  Co." 
pretty  clearly  indicates  to  anyone  who  knows  or  has  heard  any- 
thing of  that  river  the  object  of  making  it  at  least  reasonably 
navigable.  True,  to  make  it  navigable  will  require  locka  To 
enable  locks  to  be  constructed  there  must  be  the  authority  of  an 
Act  of  Parliament  giving  the  necessary  powers  to  an  incorporated 
company.  And  therefore  the  immediate  object  of  the  provisional 
company  and  its  provisional  directors  is  to  obtain  such  an  Act,  if 
they  are  to  do  the  locking.  But  that  is  all  comprised  in  the  term 
"  objects  of  the  company." 

The  intention  then  with  which  this  money,  amounting  to  £307 
7s.,  was  paid  and  received,  is  established  by  the  "list  of  subscribers," 
for  I  find  no  admissible  evidence  in  the  case  to  qualify  or  vary  it. 

It  remains  to  ascertain  whether,  from  the  purposes  shown  by 
the  document  or  from  the  failure  to  achieve  them,  a  trust  results 
in  favour  of  the  subscribers.  I  will  take  it  for  the  purpose  of 
solving  this  question  that  the  object  of  the  proposed  company  has 
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failed  More  than  20  years  have  elapsed  since  the  applicants 
for  ahares  declared  themselves  a  company  in  their  meeting  at 
Wilcannia,  and,  if  their  own  project  has  not  been  expressly  aban- 
doned, it  may  well  be  said  to  be  dead.  But  does  a  trust  therefore 
reBolt  in  favour  of  the  Adelaide  subscribers?  Not  if  the  receipt  of 
the  money  by  Chambers  and  the  provisional  directors,  who  banked 
it  with  the  ordinary  funds  of  the  company,  was  a  receipt  abso- 
lutely in  trust  for  the  shareholders,  as  they  have  been  called  for 
convenience  all  through  the  case.  The  circumstances  of  the  pay- 
ment and  receipt  of  the  money  in  Adelaide  seem  to  me  to  carry 
the  implication  rather  that  the  subscribers  in  that  city  parted 
with  their  money  without  reservation,  and  for  ever,  than  that  it 
was  to  come  back  to  them  if  the  project  failed.  There  is  no  reason 
to  suppose  that  they  gave  the  money  otherwise  than  in  assistance 
of  the  company's  project,  or  that  the  completion  of  that  scheme 
was  a  condition  of  the  retention  of  the  money.  There  is  no 
declaration  of  any  subscriber  at  or  before  the  time  of  his  payment 
to  show  anything  more  than  is  conveyed  in  the  "list  of  subscribers," 
and  the  words  there  used,  "to  further  the  objects  of  the  company," 
appear  to  be  more  consistent  with  the  passing  of  the  subscriptions 
to  the  shareholders  or  to  the  recipients  like  any  other  donation 
in  aid  of  a  general  purpose,  than  with  the  impression  on  them  of 
a  trust  for  the  complete  achievement  of  that  purpose,  or  in  the 
alternative  for  a  reverter  to  the  donors.  Nor  do  I  find  any  sub- 
sequent admission  on  the  part  of  the  shareholders  or  provisional 
directors  which  ought  to  be  taken  into  account  so  as  to  alter  the 
inferences  arising  from  the  antecedent  and  the  contemporaneous 
facts.  True,  a  letter  from  Mr.  Chambers  was  put  in,  written  to 
one  of  the  shareholders  eight  or  nine  years  after  the  subscription, 
and  expressing,  to  use  his  own  words,  his  "opinion  that  if  any 
distribution  of  this  money  is  made  it  must  be  among  the  Adelaide 
subscribers  only."  But  this  is  an  expression  of  legal  opinion 
merely,  and  the  determination  of  this  case  cannot  be  affected 
by  the  legal  opinion  of  any  of  the  litigants.  The  passage, 
though  quoted  as  an  admission,  is  not  an  admission  of  fact,  and 
fe  not  evidence  at  all  on  the  question  of  the  terms  on  which 
the  money  was  paid.  But  are  the  plaintiffs  then  free  from 
responsibility  in  respect  of  their  possession  of  these  subscriptions? 
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Certainly  not.  They  received  them  for  the  shareholders,  and  to 
the  shareholders  they  are  accountable.  To  say  there  is  no  trust 
for  the  Adelaide  subscribers  is  not  to  say  there  is  no  trust  at  all. 
The  clear  alternative  to  responsibility  to  the  one  body  is  responsi- 
bility to  the  other.  If  the  plaintiffs  were  bound  to  hold  this 
money  for  the  purposes  of  the  company,  and  if  they  have  spent 
any  of  it  away  from  these  purposes,  it  is  to  the  shareholders  and 
not  to  the  Adelaide  subscribers  that  they  must  account.  Holding 
the  opinions  above  expressed,  I  concur  with  the  Chief  Justice  in 
his  conclusions,  and  I  also  agree  that  the  order  which  he  has  out- 
lined will  effect  the  proper  adjustment  of  the  rights  of  the  parties 
and  will  deal  equitably  with  the  costs  and  the  fund. 


O'Connor  J.  A  great  deal  of  the  evidence  at  the  hearing  was 
directed  to  proving  a  breach  of  trust  on  the  part  of  the  plaintiffs  in 
dealing  as  they  did  with  the  moneys  in  their  hands  after,  as  it  was 
said,  the  project  of  the  company  had  been  given  up.  Some  time  also 
was  occupied  in  proving  that  the  project  of  the  proposed  company 
had  years  ago  come  to  an  end.  For  the  purposes  of  my  judgment 
I  assume  that  the  project  of  the  proposed  company  was  abandoned 
years  ago,  and  that  the  plaintiffs  were  liable  to  account  to  one  or 
other  of  the  two  groups  of  persons  represented  amongst  the 
defendants  for  unauthorized  expenditure  of  the  moneys  in  the 
company's  hands,  and  that  they  became  liable  to  hand  over  to 
that  group  of  persons  the  moneys  now  remaining.  But  the  real 
question  for  decision  I  take  to  be  this :  Is  the  defendant,  Peter 
Waite,  and  the  group  of  persons  he  represents,  the  Adelaide  sub- 
scribers, entitled  to  call  the  plaintiffs  to  account  for  the  moneys 
expended,  and  to  demand  from  them  payment  of  the  money  now 
in  hand  ?  That  is  entirely  a  question  of  fact,  and  the  answer 
depends  upon  the  proper  inference  to  be  drawn  from  certain 
circumstances  and  documents  well  established  in  evidence.  Mr. 
Justice  Holroyd  in  the  Court  of  first  instance  drew  the  inference 
that  the  moneys  were  received  from  the  Adelaide  subscribers  by 
Chambers,  representing  the  Company,  on  trust  to  be  expended  for 
the  purpose,  in  the  first  place  of  obtaining  the  passing  of  an  Act 
incorporating  the  company  and  giving  them  necessary  power,  or, 
if  that  became  impracticable,  then  for  the  purpose  of  inducing 
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the  New  South  Wales  Government  to  undertake  the  scheme  for  H-  C  of  a. 

locking  the  Darling.     The  Supreme  Court  of  Victoria  on  appeal 

drew  the  inference  that  the  moneys   were   received   from   the 

Adelaide  subscribers  by  Chambers  as  representing  the  company 

on  trust  for  one  purpose,  and  one  purpose  only — that  of  obtaining 

the  passage  of  an   Act  of  the   New  South  Wales  Parliament 

incorporating  the  company  and  giving  it  the  necessary  powers. 

\^Tiether  the  money  was  paid  over  by  the  Adelaide  subscribers 

with  the  intention  of  aiding  in  the  accomplishment  of  any  of 

these  purpoees  mentioned,  or  of  the  wider  purpose  for  which 

the  plaintiflGs  contend,  I  iind  a  difficulty  in  seeing  any  evidence 

that  would  justify  the  inference  that  the  money  was  received 

clothed  with  the  trust  to  carry  out  these  purposes,  or  any   of 

them,  or  with  the  resulting  trust  to  hand  over  the  money  or 

the  balance  of   it  to  the   Adelaide  subscribers  if  the  purposes 

should  be  abandoned.    Before  the  plaintiffs  can  be  made  liable  to 

the  Adelaide  subscribers,  it  must  be  established  that  they  hold 

the  moneys  on  trust  for  the  carrying  out  of  some  purpose,  and 

that  the  purpose  has  failed,  or  that  they  entered  into  a  contract 

to  return  the  money  if  the  purpose  should  be  abandoned.     It  is 

clear  that  there  was  no  declaration  of  trust  or  express  contract 

to  this  effect ;  but  it  is  said  that,  from  all  the  circumstances  under 

which  the  money  was  received,  such  a  trust  or  such  a  contract  may 

be  reasonably  implied.     I  think  it  will  be  admitted  that  the  only 

facts  material  to  be  considered  are  those  which  existed  on  or  before 

the  21st  of  August,  1884,  when  the  money  was  handed  over  to 

Chambers.     It  was  on  that  date,  if  at  all,  that  the  money  became 

clothed  with  the  trust  or  subject  to  the  contract  to  which  I  have 

referred.     The  rights  of  the  parties  were  then  settled,  and  there 

18  no  evidence  of  anything  having  taken  place  afterwards  to  alter 

them.     Statements  written  or  verbal  made  after  that  date  may, 

18  admissions,  be  evidence  against  the  parties  who  made  them  of 

what  actually  took  place  on  or  before  the  21st  August,  1884. 

Indeed  some  of  the  parties  on  both  sides   have  written  letters 

contradictory  in  some  respects  of  their  cases  as  put  before  the 

Court.    Those  admissions  could  only  be  used  to  establish  facts 

existing  in  August,  1884,  and  it  would,  in  my  opinion,  be  unwise 

to  attach  any  importance  to  statements  made  or  written  many 
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H.  C.  OF  A.  yeara  after  the  actual  transactions,  and  at  a  period  when  the 
memories  of  the  makers  or  writers  must  of  necessity  have 
become  vague  as  to  details.  The  only  safe  guide  under  such 
circumstances  is  to  look  at  contemporaneous  documents  and 
records  of  the  transactions  made  at  the  time  or  very  shortly  after- 
wards, and  to  see  with  what  portions  of  the  evidence  of  the  wit- 
nesses they  are  most  consistent,  and  to  what  inference  on  the  facts 
they  fairly  and  reasonably  lead.  The  only  documentary  evidence 
of  the  terms  on  which  the  Adelaide  subscribers  paid  their  money 
is  the  subscription  list  signed  by  each  of  the  subscribers.  The 
material  part  of  the  document  is  the  heading  signed  by  the  chair- 
man of  the  Adelaide  committee,  which  it  will  be  noted  is  described 
as  "the  Adelaide  committee  of  the  Darling  River  Navigation  Co." 
That  contains  the  words  "Mr.  T.  W.  Chambers  was  deputed  to 
canvass  the  city  for  subscriptions  to  further  tlie  objects  of  the  com- 
pany."  That  is  the  only  evidence  of  any  express  terms  upon  which 
the  moneys  were  subscribed.  There  is  evidence  of  reasons  for  the 
necessity  of  subscriptions  urged  by  Chambers  at  the  meeting  of  the 
21st  August,  1884,  of  the  resolution  passed  at  that  meeting,  and  of 
the  resolution  of  the  committee  appointed  by  that  meeting.  But 
there  is  no  evidence  to  connect  these  matters  with  the  pajnnent 
by  subscribers  except  the  subscription  list  to  which  their  sig- 
natures are  attached.  There  is  only  one  other  fact  proved  as  to 
the  terms  upon  which  the  money  was  subscribed.  That  occurs 
in  Chambers'  evidence.  He  states  that  the  subscribers  had  the 
option  of  being  allotted  shares  in  the  proposed  company  to  an 
amount  covered  by  their  subscriptions,  but  that  none  of  them  had 
expressed  a  wish  to  avail  themselves  of  the  option.  Tliat  evi- 
dence of  Chambers  is  corroborated  by  an  entry  of  his  in  the 
minute  book  of  the  company  dated  the  23rd  December,  1884,  four 
months  after  the  money  had  been  collected,  in  the  following  words : 
"  The  most  of  the  above  were  given  as  subscriptions,  but  it  was 
understood  that,  if  any  subscribers  chose  to  come  in  as  promoters, 
tliey  could  have  promoters'  shares  allotted  to  them  to  the  value 
of  their  respective  subscriptions."  Mr.  Justice  Holroyd  finds 
expressly  that  the  facts  so  mentioned  in  Mr.  Chambei-s'  state- 
ment have  been  proved.     It  would  appear  therefore  from  the 
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evidence  famished  by  the  subscription  list  itself,  and  by  the  facts 
last  mentioned,  that  the  whole  transaction  may  be  thus  described 
— the  subscription  of  moneys  by  mercantile  people  in  Adelaide 
**  to  farther  the  objects "  of  a  company  whose  business,  when 
established,  would  be  in  effect  the  securing  of  continuous  naviga- 
tion of  the  River  Darling — a  project  in  which  we  may  assume 
that  the  subscribers  were  as  business  men  deeply  interested — 
eveiy  subecriber  in  addition  to  the  indirect  advantage  which  a 
eontinuously   navigable   River   Darling  would  bring  him,  being 
also  entitled  to  the  direct  benefit,  if  he  so  wished,  of  becoming  a 
shareholder  in  the  proposed  company  to  the  extent  of  the  interest 
represented  by  his  subscription.   That  is  a  fair  statement,  I  think, 
of  what  the  facts  amoimt  to.     Under  these  circumstances  what  is 
the  position  of  these  Adelaide  subscribers  ?     Are  they  in  a  position 
of  persons  who  have  merely  made  an  unconditional  gift  of  their 
BKmey,  or,  can  it  be  reasonably  implied  from  the  circumstances 
onder  which  the  subscriptions  were  given  that  they  handed  over 
their  money  to  the  provisional  directors  of  the  company  clothed 
with  the  trust  to  return  it  if  the  project  was  abandoned  ?  Or,  again, 
was  it  a  condition  of  the  receipt  of  the  money  that  the  directors 
undertook  to  return  it  if  the  object  for  which  the  money  was 
given   was  abandoned  ?     I  agree  with  my  learned  brother  the 
Chief  Justice  that  the  allowing  of  the  option  was  a  consideration 
for  the  payment  of  the  subscription  which  would  prevent  the 
implication  of  a  trust,  even  if  there  were  any  circumstances  from 
which  a  trust  could  otherwise  be  reasonably  implied.     But  look- 
iny  at  the  list  of  subscribers  and  its  heading,  and  at  the  evidence 
we  have  of  what  took  place  before  and  at  the  time  of  the  pay- 
ment of  the  money  to  the  company,  I  find  it  impossible  to  come 
to  the  conclusion  that  the  defendant  has  established  the  implied 
trust  or  the  implied  contract  upon  which  his  case  reats,  or  that 
there  is  any  reason  to  doubt  that  the  transaction  was  other  than 
it  would  appear  to  be  on  the  face  of  the  subscription  list — a 
free  gift  to  the  proposed  company  of  a  sum  sufficient  to  help 
them  over  their  then  immediate  difficulty,  the  raising  of  sufficient 
money  to  insiire  their  incorporation  by  Act  of  Parliament,  without 
which  incorporation  the   work   in   which  the  subscribers  were 
really  interested,  the  locking  of  the  River  Darling,  could  not 


H.  C.  OP  A. 
1905. 

Luke  and 
Othebs 

V. 

Waite. 


O'Connor  J. 


276 


HIGH   COURT 


[1905. 


LCKU  AND 

Others 

V. 

'  Waite. 


O'Connor  J. 


H.  C.  OF  A.  be  begun,  and  without  any  intention  or  expectation  on  their  part 
^^^'  that,  if  the  project  was  abandoned,  the  money  would  be  retumed 
There  is  no  need  to  express  any  opinion  as  to  whether  the 
plaintiffs  could  be  called  to  account  for  unauthorized  expenditure 
by  the  shareholders  to  whom  the  money  now  belonga  It  is 
sufficient  to  say  that  the  respondent  Waite,  as  representing  the 
Adelaide  subscribers,  has  failed  to  establish  that  these  mone}^ 
were  held  by  the  provisional  directors  of  the  proposed  company 
upon  any  trust  for  the  subscribers,  or  upon  any  obligation  of  any 
kind  to  return  it  to  them  on  the  abandonment  of  the  enterprise. 
It  follows  in  my  opinion  that  Palmer  and  the  shareholders  in  the 
proposed  company  are  entitled  to  a  declaration  in  their  favour. 
As  to  the  form  of  that  declaration,  and  the  order  for  costs,  I 
entirely  concur  in  the  judgment  of  my  learned  brother  the  Chief 
Justice. 


Appeal  allowed  with  costs.  JudgToent  appealed 
from  discharged  with  costs.  Respondent's 
counterclaim  dismissed.  Declaration  that 
the  fund  the  svhject-m^atter  of  the  action  is 
held  by  appellants  on  behalf  of  the  sub- 
scribers  for  sliares  in  the  proposed  company. 
With  certain  other  orders  as  to  costs.  Liberty 
to  apply. 


Solicitor  for  appellants,  /.  Wqolf  Melbourne. 
Solicitors  for  respondent.  Mills  &  Oakley ^  Melbourne. 
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GEORGE  FRANK  DOBSON  Appellant  ; 

Respondent, 

AND 

BEATH  SCHIESS  &  CO Respondent. 

Petitioner. 

ON  appeal  from  the  supreme  court  of 

VICTORIA. 

IwdvencyAct  1990 {Vict.) (No.  1102),«ec«.37, 106.  109— Inaolvency  Act  ISQIiVict.)    H.  C.  of  A. 
{Xo.  1513),  sees.  79,81,  82,  83,  106 — Compulsory  sequestration — Act  o/Insol-         1905. 
teney—Assignmeni  /or  b^ne^l  of  **  creditovH  generally  " — Right  of  creditors  by         ^"^^^^ 
uiotting  to  become  parties  to  deed — Trust  for  scheduled  creditors  and  all  others  Melbourne, 
tfcrtditort  who  satisfy  trustee  thai  they  are  creditors — Power  to  exclude — Deed  -"'"'"^J*  16,  1/, 
of  arrangement. 

By  a  deed,  to  which  the  parties  were  a  debtor,  of  the  first  part,  a  trustee,  of    Qrifflth  C  J 

the  second  part,  and  the  creditors  of  the  debtor  whose  names  and  seals  appeared     .S!^°  ^"^ 
*^  ^^  O'Connor  JJ. 

ina  schedule  to  the  deed,  or  who  otherwise  should  assent  to  the  deed,  of  the 
third  part,  the  debtor  assigned  to  the  trustee  all  his  property  upon  trust,  after 
payment  of  charges  and  expenses,  to  apply  the  residue  in  payment  of  the  debt? 
owing  to  the  creditors  of  the  debtor  whose  names  appeared  in  the  schedule  and 
to  all  others  (if  any)  of  the  creditors  of  the  debtor  who  should,  by  reasonable 
effms  in  that  behalf  satisfy  the  trustee  that  they  were  entitled  at  the  date  of 
the  deed  to  be  included  as  creditors,  without  any  priority  or  preference  and  in 
doe  coarse  of  administration.  The  deed  also  contained  a  proviso  that  the 
tnutee  should  not  be  precluded  from  inquiring  into,  and  insisting  on  such  proof 
M  he  should  deem  reasonable  of,  the  debts  owing  to  creditors  whose  names 
appeared  in  the  schedule,  and  should  not  be  bound  to  pay  any  dividend  on  any 
UDoant  inserted  in  the  schedule  beyond  what  should  by  reasonable  efforts  in 
that  behalf  be  shown  to  have  been  owing  at  the  date  of  the  deed.  Further  it 
oootaioed  a  clause  whereby  in  consideration  of  the  premises  the  parties  of  the 
third  part  released  the  debtor  from  any  claims  in  respect  of  their  debts,  pro- 
tided  that  the  release  should  be  inoperative  if  the  deed  should  not  be  registered 
in  socordance  with  law,  or  if  the  deed  should  be  set  aside. 

Hdd  that  the  deed  was  a  conveyance  or  assignment  for  the  benefit  of 
"  eredttora  generally  **  within  the  meaning  of  sec.  106  of  the  Insolvency  Act 
▼ou  IL  19 
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H.  C.  OF  A.  1897,  and  was  therefore  an  act  of  msolveacy  within  sec.  37  (i.)  of  the  Insolvency 

1905.  Act  1890,  and  also  that  it  was  a  deed  of  arrangement  within  the  meaning  of 

"^^  Part  VI.  of  the  Insolvency  Act  1897. 

DOBSON  Judgment  of  Full  Court  (1905)  V.L.R.,  51  ;  26  A.L.T.,  103,  affirmed. 

Bkath  In  re  Wiedeman,  5  V.L.R.  (LP.  &  M.).  32,  considered. 

SCUIBSS  &  Co. 

ApPEAji  from  the  Supreme  Coui-t  of  Victoria. 

On  the  5th  September,  1904,  Beath,  Schiess  &  Co.  obtained  an 
order  nisi  for  the  sequestration  of  the  estate  of  George  Frank 
Dobson,  the  act  of  insolvency  alleged  being  "  That  the  said  George 
Frank  Dobson  did,  on  the  7th  day  of  July,  1904,  make  a  convey- 
ance or  assignment  of  his  property  for  the  benefit  of  his  creditors 
generally."     The  conveyance  or  assignment  in  question  was  by 
an  indenture  expressed  to  be  made  between  George  Frank  Dobson, 
the  debtor,  of  the  first  part,  Edward  Graham,  the  trustee,  of  the 
second  part,  and  "  the  several  persons,  companies  and  partnership 
firms  being  creditors  of  the  debtor  whose  names  and  seals  are  set 
and  affixed  in  the  schedule  hereto  or  who  shall  otherwise  assent 
to  these  presents  and  who  are  hereinafter  called  the  creditors  of 
the  third  part."     By  the  indenture  the  debtor  purported  to  grant, 
release,  convey,  and  assign  and  transfer  unto  the  trustee  all  the 
property  of  the  debtor.     It  was  declared  that  the  trustee  should 
stand  possessed  of  all  moneys  to  arise  upon  sale  and  conversion  of 
the  property  upon  trust,  after  payment  of  charges  and  expenses, 
"  to  apply  the  residue  of  the  same  moneys  in  or  towards  payment 
of  the  debts  and  sums  of  money  owing  by  the  debtor  to  the 
persons  and  parties  whose  names  appear  as  his  creditors  respec- 
tively in  the  schedule  hereto  and  to  all  others  (if  any)  of  the 
creditors  of  the  debtor  who  shall  by  reasonable  efforts  in  that 
behalf  satisfy  the  trustees  or  trustee  that  he  or  they  was  or  were 
entitled  at  the  date  of  these  presents  to  be  included  as  a  creditor 
or  creditors  respectively  without  any  priority  or  preference  what- 
soever, and  in  due  course  of  administration."     There  was  also  a 
proviso  in  these  words :  "  Provided  always  that  the  trustees  or 
trustee  shall  not  be  precluded  by  anything  in  the  schedule  hereto 
contained  from  inquiring  into  and  insisting  upon  such  proof  as  he 
or  they  shall  deem  reasonable  in  support  of  any  debt  alleged  in 
such  schedule  to  be  due  to  any  person  or  persons  therein  named 
as  a  creditor  or  creditors,  and  that  the  said  trustees  or  trustee 
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shall  not  be  bound  or  required  to  pay  any  dividend  on  any  H.  C.  of  A. 
amount  inserted  in  the  said  schedule  in  excess  of  the  amount       /^ 
which  shall  by  reasonable  evidence  in  that  behalf  be  shown  to  have      Dobson 
been  doe  or  owing  at  the  day  of  the  date  hereof."    The  indenture       beath 
ccMicluded  as  follows  :  "  And  this  indenture  lastly  witnesseth  that  ^chiess  &  Co. 
in  consideration  of  the  premises  the  said  several  persons  and  cor- 
porations parties  hereto  of  the  third  part  do  and  each  of  them 
doth  so  far  as  relates  to  the  debt  or  demand  due  to  themselves  or 
himaelf  raspectively  (and   subject  to    the  proviso  hereinbefore 
contained)  hereby  release  and  discharge  and  for  ever  quit  claim 
onto  the  said  debtor  his  heirs  executors  and  administrators  of  and 
from  all  and  all  manner  of  actions  suits  claims  and  demands 
whatsoever  either  at  law  or  in  equity  which  they  respectively 
DOW  have  or  at  any  time  may  hereafter  have  against  the  said 
debtor  his  executors  or  administrators  for  or  by  reason  or  on 
account  of  the  several  debts  or  sums  of  money  due  owing  or 
accruing  due  and  owing  to  them  respectively  by  the  said  debtor 
as  aforesaid.     Provided  always  that  the  release  hereinbefore  con- 
tained shall  be  inoperative  and  have  no  validity  either  at  law  or 
in  equity  if  these  presents  be  not  registered  in  accordance  with 
law  or  if  these  presents  be  at  any  time  set  aside." 

On  the  return  of  the  order  nisi  an  objection  was  taken  (inter 
alia)  that  the  deed  was  not  for  the  benefit  of  creditors  generally, 
having  regard  to  the  terms  of  the  direction  given  to  the  trustee 
as  to  payment  of  creditors  who  should  satisfy  the  trustee  that 
ihey  were  such. 

dBeckeit  J.  stated  a  case  for  the  opinion  of  the  Full  Court,  by 
which  he  asked  whether,  having  regard  to  the  objection  above 
stated,  the  indenture  was  a  conveyance  or  assignment  for  the 
benefit  of  creditors  generally,  within  the  meaning  of  the  Insol- 
vency Acts  ? 

The  Full  Court  (iiBeckett  and  Hood  J.J.,  Madden  C.J.  dis- 
senting), having  answered  this  question  in  the  affirmative  (1^, 
a'Beckett  J.  made  the  order  absolute. 

From  this  decision  the  debtor  appealed  to  the  Full  Court,  and 
hia  appeal  having  been  dismissed,  he  now  appealed  from  the 
d«cisioii  of  the  Full  Court  to  the  High  Court. 

(I)  (1905)  V.L.R.,  51 ;  26  A.L.T.,  103. 
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H.  C.  OF  A.  Joseph  for  the  appellant.  This  assignment  is  not  for  the  benefit 
^^"  of  creditors  generally  within  the  meaning  of  sec.  37  (i.)  of  the  IriAcl' 
DoBsoN  vency  Act  1890.  The  trustee  is  put  in  the  position  of  an  arbit- 
Bbath  rator  and  he  may,  acting  reasonably,  exclude  some  of  the  creditors. 
SoHiB8s&,Co.  Molesworth  J.  in  In  re  Wiedeman  (1)  held  that  a  deed  in  almost 
identical  terms  was  not  for  the  benefit  of  creditors  generally.  A 
Statute  creating  an  act  of  insolvency  will  be  interpreted  as  strictly 
as  a  Statute  creating  a  misdemeanour:  Ex  pa/rte  Chinery  (2).  In 
re  Wiedeman  (1)  had  been  preceded  by  three  decisions  of  the  same 
judge,  viz.,  Port  v.  London  Oiartered  Bank  (3),  in  which  it  was 
held  that  a  deed  for  the  benefit  of  all  creditors  who  should  sign 
it  within  a  certain  time,  was  not  for  the  benefit  of  creditors 
generally,  In  re  Derham  (4),  and  In  re  Hadam  (5),  in  both 
of  which  it  was  held  that  a  deed  for  the  benefit  of  scheduled 
creditors  was  not  for  the  benefit  of  creditors  generally.  In  re 
Wiedeman  (1 )  was  approved  and  followed  in  In  re  Thomas  and 
Cowie  (6)  and  in  Beeston  v.  Donaldson  (7).  In  this  state  of  the 
law  the  Insolvency  Act  1897  was  passed,  and  no  alteration  was 
made  as  to  this  particular  matter.  In  sees.  82  and  106  the  term 
"creditors  generally"  is  defined,  but  not  in  such  a  way  as  to  afiect 
the  decision  in  In  re  Wiedeman  (1).  That  being  so,  the  Legis- 
lature must  be  taken  to  have  recognized  and  adopted  that  decision 
as  being  law.  The  Court  should  not  interfere  to  alter  the  interpre- 
tation which  for  many  years  has  been  put  on  mercantile  documents 
in  common  use.  Pandorf  v.  Hamilton  (8),  and  cases  collected 
in  Mews'  Digest,  Vol.  V.,  col.  331.  A  creditor  would  have  no 
remedy  against  the  trustee  unless  he  could  prove  that  the  trustee 
had  acted  unreasonably  or  dishonestly. 
He  also  referred  to  In  re  M' Donald  (9). 

Isaacs  K.C.  (with  him  Woolf),  for  the  respondent.  The  decision 
in  P(yrt  v.  London  Chartered  Bank  (3)  is  contrary  to  that  in 
Hadley  &  Son  v.  Beedom  (10)  where  it  was  held  that  an  a,ssign- 

(1)  5V.L.R.  (I.P  &M.),  32.  (6)9    V.L.R.    (I.P.   &   M.),    2;   5 

(2)  12  Q.B.D.,  342,  at  p.  346.  A.L.T.,  95. 

(3)  1  V.R.  (L.),  162.  (7)  18  V.L  R.,  208  ;  13  A.L.T.,  286. 

(4)  1  V.L.R.  (I.P.  &  M.),  2.  (8)  17  Q.B.D.,  670,  at  p.  674. 

(5)  3  V.L.R.  (I.P.  &  M.),  10.  (9)  6  A.J.R..  45. 

(10)  (1895)  1  Q.B.,  646. 
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mcnt  for  the  benefit  of  creditors  who  should  sign  the  deed  within  H.  C.  or  A. 
one  month,  was  for  the  benefit  of  all  the  creditors.   If  any  creditor        ^^* 
or  class  of  creditors  is  excluded  by  the  deed  itself,  then  it  is  not      Dobson 
for  the  benefit  of  creditors  generally.     The  last  mentioned  case       bbath 
follows  Ashford  v.  Tuite  (1).     The  deed  must  be  looked  at  the  Schikss&Co. 
instant  it  is  made  to  see  whether  it  is  for  the  benefit  of  creditors 
generally.      The  enumeration  of  the  parties  of  the  third  part  in 
the  deed  shows  that  every  creditor  can  come  in  and  be  a  party  to 
the  deed  if  in  fact  he  is  a  creditor.     That  was  the  case  in  In  re 
Baiten  (2),  where  it  was  held  that  the  assignment  was  for  the 
benefit  of  creditors  generally.     The  power  given  to  the  trustee  is 
not  arbitrary  but  is  given  for  the  benefit  of  all  the  creditors. 
There  is  no  power  to  exclude  creditors ;  all  the  creditors  by  assent- 
ing may  become  parties  to  the  deed,  and  when  they  assent  both 
they  and  the  scheduled  creditors  are  in  the  same  position.      This 
is  a  deed  of  arrangement  within  Part  VI.  of  the  Insolvency  Act 
1H97.    If  it  is  not,  the  trustee  has  under  this  deed  the  same  duties 
to  perform  in  dealing  with  payments  and  proofs  of  debts  as  a 
trustee  under  a  deed  within  that  Act,  that  is,  the  duties  he  would 
liave  under  an  insolvency.    See  sees.  79  and  83  of  the  Insolvency 
Act  1897  :  In  re  Comyns  and   Williams  (3).     In  the  cases  of 
In  re  Derham  (4)  and   In  re   Haslam  (5)  the  trust    was    for 
scheduled  creditors  only.     In  In  re  Ritchie  (6)  there  was  a  dis- 
cretion in  the  trustee  to  prefer  some  creditors ;  which  was  held 
not  to  be  for  the  benefit  of  creditors  generally.     Sec.  106  of  the 
Act  of  1897  provides  that,  notwithstanding  a  power  to  prefer,  the 
deed  is  nevertheless  for  the  benefit  of  creditors  generally.     That 
Act  was  intended  to  sweep  away  all  the  cases  of  which  In  re 
Wiedeman  (7)  is  the  basis,  and  make  all  these  deeds  subject  to 
the  Inaolvency  Acts, 

[Griffith  C.J. — The  (juestion  is,  is  there  a  power  of  exclusion 
of  any  of  the  creditors  in  this  deed  ?  In  re  Wiedeman  (7)  is  an 
authority  that  words  very  similar  to  those  in  this  deed  gave  a 
power  of  exclusion.     If  the  Act  of  1897  applies  to  this  deed  there 

(1)  7  Ir.  C.L.R,  91.  (5)  3  V.L.R.  (LP.  &  M.),  10. 

12)22Q.B.D.,685.  (6)8    V.L.R.    (LP.   &    M.),    1;    8 

(3)  27  y.UR.,  274,  at    p.  284 ;  23        A.L.T.,  88. 
A.LT.,  6L  (7)  6  V.L.R.  (LP.  &  M.),  32. 

(4)1V.L.R.(LP.&M.).2. 
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H.  C.  OF  A.  is  no  power  of  exclusion.     See  sec.  79.     He  referred  to  Coles  v. 

^^-        Twi-ner  (1).] 

DoBsoN  ^^  ^^^^  deed  is  not  an  act  of  insolvency  it  has  the  effect  of 

Bbath      putting  the  smaller  creditors  at  the  mercy  of  one  or  more  larger 

ScHiEss&Co.  ones.   [He  referred  to  Re  Thoneman  (2);  Re  Vagg  (3);   Davey  v. 

Danby  (4) ;   Beeaton  v.  Donaldson  (5)  ;   In  re  Wood  (6) ;  Bergin 

V.  Dixon  (7);  Seidel  v.  Kohn  (8);   Mdskelyne  &  Cooke  v.  Smitii 

(9) ;  Hadley  cfc  Son  v.  Beedom  (10)].     As  to  the  question  whether 

the  Court  should  now  disturb  the  decision  in  In  re  Wiedeman 

(11),  it  cannot  be  said  that  all  deeds  of  assignment  are  in  this 

form,  or  that  they  are  documents  which  pass  from  hand  to  hand. 

They  cannot  after  six  months  be  relied  on  as  acts  of  insolvency. 

The  Insolvency  Act  1897  shows  that  drastic  alteration  of  the 

law  was  intended.     The  current  of  authority  is  not  all  one  way, 

for  the  Courts  have  in  the  later  cases  on  the  subject  thrown  doubt 

on  In  re  Wiedeman,     There  is  no  rigid  rule  laid  down  that  a 

deed  for  the  benefit  of  creditors  generally  must  be  for  the  equal 

benefit  of  all  creditors. 

They  also  referred  to  In  re  Roper's  T trusts  (12). 

Joseph  in  reply.  To  see  whether  a  deed  is  for  the  benefit  of 
the  creditors  generally  one  must  look  at  the  disposing  part  of  it, 
and  not  to  that  which  says  who  are  the  parties  to  it.  Here  the 
trustee  only  holds  for  the  benefit  of  those  of  the  creditors  who 
can  satisfy  him  that  they  are  creditors. 

He  also  referred  to  Vaizey  on  SettlementSy  p.  1414;  Tempest  v. 
Lord  Cavioys  (13). 

Cicr,  adv,  wit 

8th  March.  GRIFFITH  C.J.  This  is  an  appeal  from  an  order  of  the  Supreme 
Court  affirming  an  order  of  a'Beckett  J.,  adjudging  the  appellant 
to  be  insolvent  upon  the  petition  of  the  respondent.  The  alleged 
act  of  insolvency  was  that  the   appellant  on  7th  July,   1904, 

(1)  35  L.J.,  C.P.,  169.  (7)  20  V.L.R.,  140  ;  15  A.L.T.,  229. 

(2)  12  V.L.R.,  691 ;  7  A.L.T.,  147.  (8)  20  V.L.R..  145  ;  15  A,L.T.,  276. 

(3)  13  V.L.R.,  172  ;  8  A.L.T.,  105.  (9)  (1902)  2  K.B.,  158. 

(4)  13  V.L.R.,  957  ;  9  A.L.T.,  163.  (10)  (1895)  1  Q.B.,  646,  at  p.  651. 

(5)  18  V.L.R.,  208,  at  p.  213;  13  (11)  5  V.L.R.  (LP.  &  M.),  32. 
A.L.T.,  286.  (12)  11  Ch.  D.,  272. 

(6)  L.R.,  7  Ch.,  302.  (13)  21  Ch.  D.,  571. 
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made  "  a  conveyance  or  assignment  of  his  property  to  a  trustee  H-  ^-  ^^  ^• 
for  the  benefit  of  his  creditors  generally."     The  point  raised  on       v^..^ 
the  appeal  is  that  the  deed  of  assignment  in  question  was  not  a      Dobson 
deed  of  assignment  for  the  benefit  of  "  creditors  generally."     The       bkath 
meaning  of  that  term  is  defined  by  the  Insolvency  A  ct  1897  in  two  Schiess  &  Co. 
plaees.     In  sec.  82,  which  occurs  in  that  part  of  the  Act  which     onffith  c.j. 
relates  to  deeds  of  arrangement,  it  is  said  that  the  term  "creditors 
generally  "  includes  "  all  creditors  who  may  assent  or  take  the 
benefit  of  a  deed  of  arrangement."  In  sec.  106  it  is  provided  that, 
in  the  section  of  the  Principal  Act  which  defines  what  are  acts  of 
insolvency,   the  term   " '  creditors  generally '   shall   include    all 
creditors  who  may  assent  to  the  conveyance  or  assignment "  not- 
withstanding certain  conditions  mentioned.     The  question  then 
is  whether  this  deed  falls  within  that  definition  or  not.     The 
appellant  relied  on  a  course  of  authorities  in  the  Courts  of  Vic- 
toria which,  he  says,  should  be  considered  as  binding  authorities. 
I  propose  first  to  deal  with  the  matter  on  principle,  and  then  to 
see  how  far,  if  at  all,  those  authorities  interfere  with  the  conclusion 
to  which  we  should  otherwise  come. 

In  construing  a  deed  the  first  step  is  to  ascertain  the  intention 
of  the  parties,  then   as  far  as   possible  to  give  effect  to  that 
intention.     This  deed  is  made  between  the  appellant  of  the  first 
part,  the  trustee  of  the  second  part,  and  ''the  several  persons  com- 
panies and  partnership  firms  being  creditors  of  the  debtor  whose 
names  and  seals  are  set  and  affixed  in  the  schedule  hereto  or  who 
shall  otherwise  assent  to  these  presents,"  parties  of  the  third  part. 
Every  creditor  therefore  who  assents  is  a  party  to  the  deed. 
Liter  on  in  the  declaration  of  the  trusts  upon  which  the  trustee 
is  to  hold  the  residue  of  the  estate  after  satisfying  certain  charges 
and  expenses,  occur  these  words :  "  To  apply  the  residue  of  the 
same  moneys  in  or  towards  payment  of  the  debts  and  sums  of 
money  owing  by  the  debtor  to  the  persons  and  parties  whose  names 
appear  as  his  creditors  respectively  in  the  schedule  hereto  and  to  all 
others  (if  any)  of  the  creditors  of  the  debtor  who  shall  by  reasonable 
effort  in  that  behalf  satisfy  the  trustees  or  trustee  that  he  or  they 
vts  or  were  entitled  at  the  date  of  these  presents  to  be  included 
•»  a  creditor  or  creditors  respectively  without  any  priority  or 
preference   whatsoever  and  in  due  coutse   of  administration." 
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H.  a  OF  A.  Those  are  the  words  upon  which  the  appellant  relies.  It  is  con- 
tended that  under  them  the  trustee  has  absolute  power  to  exclude' 
DoBsoK  from  the  benefit  of  the  deed  ,any  person  who  alleges  that  he  is 
Bkath  ^  creditor,  but  who  fails  to  satisfy  the  trustee  that  he  is  one. 
f^  cHiEss  &  Co.  There  is  a  proviso  in  the  same  trust  in  these  words :  "  Provided 
Griffith  O.J.  always  that  the  trustees  or  trustee  shall  not  be  precluded  by  any- 
thing in  the  schedule  hereto  contained  from  inquiring  into  and 
insisting  upon  such  proof  as  he  or  they  shall  deem  reasonable  in 
support  of  any  debt  alleged  in  such  schedule  to  be  due  to  any 
person  or  persons  therein  named  as  a  creditor  or  creditors,  and 
that  the  said  trustees  or  trustee  shall  not  be  bound  or  required  to 
pay  any  dividend  on  any  amount  inserted  in  the  said  schedule  in 
excess  of  the  amount  which  shall  by  reasonable  evidence  be 
shown  to  have  been  due  or  owing  at  the  day  of  the  date  hereof." 
So  that  creditors  who  are  named  in  the  schedule  are  liable  to  be 
called  upon  to  prove  their  debts  just  as  fully  as  creditora  not  named 
in  the  schedule,  but  becoming  parties  to  the  deed  by  assenting  to 
it.  The  only  other  part  of  the  deed  to  which  it  is  necessary  to 
refer  is  the  final  clause,  which  contains  the  release  by  the  parties 
of  the  third  part  (who  include  all  creditors  who  assent  to  the 
deed),  and  continues :  "  Provided  always  that  the  release  herein- 
before contained  shall  be  inoperative  and  have  no  validity  either 
at  law  or  in  equity  if  these  presents  be  not  registered  in  accordance 
with  law  or  if  these  presents  be  at  any  time  set  aside."  It  is 
obvious  from  the  concluding  clause  that  it  was  intended  that 
the  deed  should  be  registered  under  the  Insolvency  Act  1897. 
The  deed  therefore  was  on  the  fetce  of  it  intended  to  be  a  deed  to 
which  all  creditors  who  think  fit  to  assent — who  may  "  assent  to 
or  take  the  benefit  of  "  it,  in  the  words  of  the  Statute — would  be 
parties. 

As  I  have  said,  the  contention  is  that  the  trustee  has  nevertheless 
absolute  power  to  exclude  any  creditor  from  the  benefit  of  the 
deed.  If  that  be  the  true  construction,  no  doubt  the  deed  is  not 
for  the  benefit  of  creditors  generally.  The  question  is,  is  that 
the  proper  construction  of  the  deed  ?  All  the  creditors  are  parties, 
therefore  primd  facie  every  creditor  is  entitled  to  have  the  pro- 
visions of  the  deed  carried  out.  Is  then  a  trustee  of  a  deed,  under 
which   the   property   is   applicable   to  creditors   who  sign    the 


2aL.R.]  OP  AUSTRALIA.  285 

deed  and  to  creditors  who  do  not  sign  but  who  assent  to  it,  to  be  h.  G.  of  A 
regarded  as  having  the  powers  of  an  arbitrator  ?     In  the  case  of        1905. 
(kUs  V.  Turner  (I)  in  the  Exchequer  Chamber,  a  deed  was  con- 
sidered  in  which  there  was  a  provision  that  the  trustee  might  v. 

require  any  creditor  to  verify  the  nature  and  amount  of  his  debt  Schibss  k  Co. 
with  full  particulars,  by  statutory  declaration  "  or  otherwise  as    q^*^^  j 
the  trustee  may  think  fit."     The  Court  of  Common  Pleas  held 
Uiat  that   provision   had  the  effect  of   enabling  the  trustee  to 
exclude  any  creditor  from  the  benefit  of  the  fund.     But  it  was 
held  in  the  Exchequer  Chamber  that  it  had   not  the  effect  of 
enabling  the  trustee  to  deprive  a  creditor  who  failed  to  produce 
proof  of  his  debt  to  the  satisfaction  of  the  trustee  of  all  benefit 
under  the  deed.      In  the  judgment  of  the  Court   delivered  by 
BlackbiLm  J.,  he  said : — "  The  trustee  cannot  be  bound  to  give 
the  dividends  to  everyone  who  claims,  though  others  assert  that 
his  claim  is  fictitious,  nor  can  he  be  bound  to  reject  every  claim 
which  is  objected  to,  though  it  is  said  that  the  objection  is  un- 
founded.  His  duty,  as  trustee,  requires  him  in  some  way  or  other 
to  ascertain  what  he  thinks  to  be  the  fact,  and  to  act  on  his 
opinion,   which  will   cast  the  onus  upon   the  party  dissatisfied 
with  his  decision  of  appealing  to  a  Court  of  Equity,  or,  in  the 
case  of    a    deed    within    their   jurisdiction,   to    the    Court    of 
Bankruptcy,  to  set  aside  that  decision.     Bearing  this  in  mind,  it 
will  be  found  that  the  provision  in  this  deed,  perhaps,  requires 
no  more  from  the  creditor  than  would  be  thus  required  if  the 
deed  were  silent.     At  all  events  it  requires  nothing  unreasonably 
beyond  what  would  be  thus  required.     It  does  not  make  the 
trustee  arbitrator,  finally  to  decide  whether  there  is  any  debt, 
or  what   is   the   amount   of   that    debt;    nor    does    it    impose 
any  penalty  on  those  creditors  who  fail  to  produce  what  the 
inistee  thinks  sufficient  proof  of  the  debt.*'     In  the  argument  of 
that  case,  another  case  was  cited  which  was  heard  by  Lord  West- 
iury  KC. :  Ex  parte  Spyer  (2).    There  a  deed  of  assignment  con- 
tained a  provision  that  the  trustee  might  require  "  the  amount  of 
any  debt  or  debts  of  any  or  either  creditor  of  the  several  creditors 
parties  hereto  to  be  verified  by  solemn  declaration,  or  in  such 
other  manner  as  to  the  said  trustees  shall  seem  expedient ;  and  in 

(1)  35  LJ.C.P.,  169.  (2)  32  L.J.  Bky.,  62. 
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H.  C.  OF  A.  the  event  of  any  such  creditor  or  creditors  refusing  or  failing  so 

in/ve 

to  verify  his  or  their  debt  or  debts,  or  declining  to  execute  these 
DoBsoN  presents,  then  such  creditor  or  creditors  so  refusing  or  failing  or 
Beath  declining  as  aforesaid,  shall  lose  all  benefit,  dividends  and  advan- 
SoBiEss  &  Co.  tage  to  be  derived  from  or  otherwise  claimed  under  these  pre- 
Oriffith  O.J.  sents."  On  that  clause  being  relied  on  to  invalidate  the  deed, 
"  the  Lord  Chancellor  pointed  out  that  this  clause  was  nonsense ; 
it  enabled  the  trustee  to  require  the  amount  of  debt  of  any  of  the 
creditors  parties  thereto  to  be  verified,  and  in  the  event  of  «itcA 
creditor  or  creditors  refusing  to  execute,  such  creditor  or  creditors 
so  refusing,  &c.,  should  lose  all  benefit"  That  was  Lord  West- 
bury*s  opinion  of  the  clause.  Taking  the  whole  of  this  deed  into 
consideration,  the  best  that  can  be  said  for  the  appellant  is  that 
it  is  open  to  two  constructions,  one  that  the  trustee  may  at  his 
option,  acting  as  an  arbitrator,  reject  those  of  the  creditors  who 
do  not  satisfy  him  that  they  are  creditors ;  the  other  that  he 
exercises  that  power  subject  to  the  control  of  the  proper  legal 
tribunal,  which  in  the  absence  of  legislation  would  be  a  Court  of 
Equity.  Having  regard  to  those  principles  and  the  obvious  in- 
tention of  the  parties  to  this  deed,  it  seems  to  me  that  the  proper 
construction  is  that  the  deed  does  not  enable  the  trustee  to  exclude 
any  of  the  creditors.  Therefore  it  is  an  assignment  for  the 
benefit  of  creditors  generally,  and  is  within  the  definition  of  the 
Statute. 

I  will  now  refer  to  the  cases  relied  on  in  opposition  to  that 
view.  The  first  is  In  re  Wiedeman  (1),  decided  by  Moleswortk  J. 
in  1879,  which  is  said  to  have  been  since  followed  in  a  number  of 
other  cases.  The  deed  in  In  re  Wiedeman  was  somewhat  similar 
to  this,  but  its  exact  terms  are  not  stated,  and  it  does  not  appear 
whether  all  assenting  creditors  were  formally  made  parties  to  it  or 
not.  In  that  case  two  matters  were  decided,  one  a  matter  of 
principle,  the  other  the  construction  of  the  particular  deed.  The 
matter  of  principle  was  stated  by  the  majority  of  the  Court  in 
the  decision  now  under  appeal  to  be  that  a  deed  which  enables 
the  trustee  to  exclude  some  of  the  creditors  from  the  benefit  of 
the  deed  is  not  a  deed  for  the  benefit  of  creditors  generally. 
That  proposition  is  irresistible,  and  has  never  been  doubted.  As  to 

(1)  5V.L.R.  (LP.  &M.),  3-2. 
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the  other  matter  decided,  the  construction  of  the  particular  deed,  H.  C.  op  A. 
we  do  not  know  exactly  what  the  deed  was.  We  have  the  advan- 
tage of  seeing  exactly  what  the  deed  now  under  consideration  is.      Dobson 
and  we  have  the  opinion  of  the  Court  of  Exchequer  Chamber  and       bkath 
of  Lord  Westbury  L.C.  as  to  the  interpretation  of  a  similar  pro-  Scmibss&Co. 
vision  in  a  similar  deed.     It  is,  therefore,  not  necessary  to  over-     Griffith  o.j. 
role  the  case  of  In  re  Wiedeman  (1)  because  the  principle  of  law 
there  enunciated  is  clearly  a  sound  one,  and  the  construction  of 
a  particular  deed  cannot  be  binding  on  another  Court  in  the 
construction  of  another  deed  not  in  identical  terms.     I  think 
therefore  the  appeal  should  be  dismissed. 

Barton  J.     I  concur. 

O'CoNNOK  J.  I  also  am  of  opinion  that  the  decision  of  the  Court 
should  be  upheld.  There  is  no  different  rule  of  interpretation 
to  be  applied  to  this  deed  than  to  any  other  deed.  That  is  to 
ny,  the  intention  of  the  parties  as  expressed  in  the  deed  must  be 
ascertained  from  the  deed  itself,  and  that  intention  is  to  be 
gathered,  not  from  any  one  portion  of  the  deed,  but  from  a 
consideration  of  tlie  deed  as  a  whole.  Now  if  we  look  at  the 
deed  as  a  whole,  we  find  in  the  first  place  that  the  parties  to  it 
are  the  a&<«ignor,  the  trustee,  and  the  parties  of  the  third  part. 
The  latter  are  particularized  as  ''the  persons,  companies,  and 
partnership  firms  mentioned  in  the  schedule,  and  all  other  credi- 
tors who  assent  to  the  deed."  So  that  every  creditor  who 
chooses  to  assent  to  the  deed  is  a  party  to  it.  It  also  appears 
that  the  release  to  be  given  by  the  deed  is  a  release  by  all  the 
creditors  including  those  who  assent.  Further  it  is  provided  that 
the  deed  is  to  have  no  validity  until  registered  in  accordance 
with  law.  Taking  these  provisions  altogether,  it  appears  evident 
that  this  is  a  deed  between  the  debtor,  the  trustee,  and  all  creditors 
who  choose  to  come  in  and  assent  to  it,  which  is  intended  to  be 
registered  under  the  provisions  of  the  InsolveTicy  Acts  as  a  deed 
of  assignment. 

Now  in  order  to  find  out  the  powers  of  the  trustee  under  the  deed 
we  must  have  regard  to  the  Insolvency  Acts,  because,  although  it 

(1)  6V.L,R.  (LP.  &  M.).  32. 
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H.  C.  OF  A.  is  true  that  the  deed  will  not  operate  as  an  act  of  insolvency  unless 
it  is  for  the  benefit  of  all  the  creditors,  still  in  order  to  ascertain 
DoBsoN  whether  it  is  a  deed  assigning  property  for  the  benefit  of  creditors 
Beath  generally,  we  must  see  what  the  powers  of  the  tnistee  are. 
ScHiEss&Co.  Under  sec.  83  of  the  Insolvency  Act  1897,  the  trustee  of  a  deed  of 
o  Connor  J.  this  kind  is  an  officer  of  the  Court,  so  that  everything  he  does 
in  the  administration  of  his  trust  must  be  done  under  the  guid- 
ance of  the  Court,  and  he  is  responsible  to  the  Court  for  every- 
thing he  does.  Under  sec.  79  the  provisions  of  the  Insolvency 
Acts  OS  to  the  payment  of  certain  claims  as  preferential,  as  to 
the  proof  of  debts,  as  to  the  respective  rights  of  secured  and 
unsecured  creditors,  and  as  to  the  examination  of  the  debtor  or 
any  other  person  are  to  apply  to  every  deed  of  arrangement.  So 
that  this  trustee  is  not  at  all  in  the  position  in  which  a  trustee 
was  before  the  passing  of  that  Act.  By  the  fact  of  his  becoming 
a  trustee  under  the  deed,  he  becomes  an  officer  of  the  Court,  and 
the  estate  is  to  be  distributed  in  accordance  with  the  provisions 
of  the  Insolvency  Acts.  We  find,  for  instance,  that  sections 
regulating  the  proof  of  debts,  and  as  to  the  appeal  from  that  proof, 
are  amongst  those  to  be  applied  in  the  administration  of  the 
estate  by  the  trustee.  In  other  words  the  whole  of  Part  V., 
Division  3  of  the  Insolvency  Act  1890  as  to  proof  of  debts  becomes 
incorporated  as  part  of  the  duties  and  obligations  to  be  performed 
by  the  trustee  under  the  deed  of  eissignment.  Under  sec.  106  of 
that  Act,  proof  is  to  be  by  affidavit  containing  a  complete  statement 
of  account  between  the  creditor  and  the  insolvent,  and  if  that  proof 
is  rejected,  there  is  an  appeal  under  sec.  109  to  the  Court,  and  "the 
Court  may  at  any  time  admit,  reject,  expunge  or  reduce  a  proof 
of  debt  on  the  application  of  any  creditor  or  of  the  trustee  or  of  the 
insolvent."  Now  it  appears  to  me  that  we  must  read  this  deed  in 
the  light  of  those  provisions,  because  it  is  apparent  that,  as  the  deed 
is  to  be  worked  under  the  Insolvency  Acts — as  it  has  to  be  regis- 
tered under  them — it  is  intended  by  it  to  put  the  trustee  in  such  a 
position  that  he  will  be  endowed  with  the  powers  and  burdened 
with  the  obligations  which  a  trustee  has  under  those  Acts.  A 
consideration  of  these  matters  throws  a  great  deal  of  light  upon 
the  portion  of  the  deed  on  which  most  of  the  argument  has 
turned,  that  is  to  say,  the  discretion  which  the  trustee  has  in  the 
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rejection  of  proofs  of  debt,  or  the  rejection  of  creditors,  and  in   H-  C.  of  a. 
niiat  way,  if  at  aU,  that  discretion  shall  be  controlled.     In  other        ^^^' 
words  it  is  apparent  on   the  face  of  the    deed    that   it   was      dobson 
intended  to  clothe  the  trustee,  not  with  an  uncontrolled  power  to      ^  ^' 
admit  or  reject  creditors,  but  with  a  power  subject  to  the  control  Schikss  &  Co. 
of  the  Court  under  the  provisions  of  the  Insolvency  Acts,  cconnor  j. 

Before  I  refer  to  the  words  of  the  deed  giving  these  powers,  I 
think  it  may  be  useful  to  consider  what  would  be  the  position  of 
the  trustee  if  the  words  of  the  deed  I  have  referred  to  were  left 
out  altogether.  That  is,  supposing  the  trustee  were  directed 
simply  to  pay  over  the  portion  of  the  property  left  after  making 
certain  payments  referred  to,  to  all  creditors  who  should  have 
assented  to  the  deed.  In  carrying  out  that  duty  the  trustee  could 
not  pay  everybody  who  made  a  claim,  he  must  make  an  investiga- 
tion in  every  case,  and  it  would  be  his  duty,  in  order  to  ascertain 
whether  a  claimant  was  a  creditor,  to  make  precisely  the  same 
investigation  as  under  this  deed.  I  do  not  think  it  could  be 
contended  that,  if  the  provision  of  the  deed  was  simply  that  the 
trostee  was  to  distribute  the  property  of  the  assignor  amongst 
the  creditors  according  to  the  amounts  due  to  them,  this  deed  did 
not  assign  the  property  for  the  benefit  of  the  creditors  generally. 
What  ditference  is  there  between  such  a  deed  and  the  one  now 
onder  consideration  as  to  the  duty  put  upon  the  trustee  ?  The 
vords  of  the  deed  are  that  the  trustee's  duty  is  "  to  apply  the 
residue  of  the  same  moneys  in  or  towards  payment  of  the  debts 
and  sums  of  money  owing  by  the  debtor  to  the  persons  and 
parties  whose  names  appear  as  his  creditors  respectively  in  the 
schedule  hereto  and  to  all  others  (if  any)  of  the  creditors  of  the 
debtor  who  shall  by  reasonable  efforts  in  that  behalf  satisfy  the 
trustees  or  trustee  that  he  or  they  was  or  were  entitled  at  the 
date  of  these  presents  to  be  included  as  a  creditor  or  creditors 
respectively  without  any  priority  or  preference  whatsoever  and 
in  due  course  of  administration."  Now  what  proof  is  required  ? 
What  discretion  has  the  trustee  under  that  clause  ?  I  take  it 
that,  as  the  provisions  of  Division  III.  of  Part  V.  of  the  Insolvency 
Act  1890  are  embodied,  it  would  be  a  re&sonable  compliance 
with  this  clause  on  the  part  of  the  creditor  to  make  the  same 
proof  of  debt  before  the  trustee  as  is  required  to  be  made  before 
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H.  C.  OF  A.   the  Court  of  Insolvency.     And  what  is  the  power  of  the  trustee 

1905  •  • 

^_"        in  accepting  or  rejecting  a  proof  of  debt  ?     No  absolute  or  arbi- 

DoBsoN      trary  power,  but  a  discretion  to  be  exercised  under  the  control 

Bkath      ^^  ^^^  Court.     That  is  a  discretion  which  certainly  would  give 

ScHiRss&Co.  to  every  creditor  precisely  the  same  rights  as  he  would  have 

o'Coanor  J.    if  the  estate  were  being  administered  after  sequestration  in  the 

ordinary  way  under  the  Act.     Having  therefore  regard  to  the 

provisions  of  the  deed  and  of  the  Act,  it  appears  to  me  impossible 

to  say  that  the  trustee  is  put  in  the  position  of  being  able  to 

arbitrarily  reject  any  creditor.     That  being  so,  I  think  the  deed 

is  one  which  on  the  face  of  it,  and  in  accordance  with  its  mten- 

tion,  is  an  assignment  for  the  benefit  of  all  the  creditors  of  the 

insolvent. 

I  could  hardly  imagine  that  any  doubt  could  be  raised  on  the 
matter,  if  it  had  not  been  for  the  decision  of  In  re  Wiederaan(l), 
I  wish  to  add  nothing  to  what  the  learned  Chief  Justice  has  said 
in  reference  to  tliat  case,  except  this,  that  in  considering  In  re 
Wiedeman  we  must  have  regard  to  the  condition  of  the  law  at 
the  time  it  was  decided.  In  1879  a  deed  of  assignment  was  not 
administered  under  the  Court  as  it  is  under  the  Act  of  1897. 
There  was  no  doubt  a  remedy  against  the  trustee,  as  against  any 
other  trustee,  in  a  Court  of  Equity.  But  the  trustee  was  not  an 
officer  of  the  Court,  and  there  were  not  the  same  remedies  against 
him  as  under  the  Act  of  1897.  I  think  that  alone  is  sufficient  to 
enable  us  to  say  that  the  decision  in  In  re  Wiedeman,  having 
regard  to  the  provisions  of  the  deed  as  set  out  in  the  report,  and 
having  regard  to  the  law  at  that  time,  was  right  But  this  d^ed, 
which  must  be  read  in  accordance  with  the  law  as  it  exists  now, 
puts  the  trustee  in  quite  a  difiierent  position,  and  therefore  the 
considerations  in  In  re  Wiedeman  cannot  be  applied  to  this  deed. 
For  these  reasons  I  think  the  decision  of  the  Full  Court  was  right 

Appeal  dismissed  loith  costs. 

Solicitor  for  appellant,  W,  Brocket^  Melbourne. 
Solicitor  for  respondent,  W,  R.  Rylah,  Melbourne. 

B.  L 

(1)5V.L.R.  (I.  P.  &M.),  32. 
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NORTON 


Complainant  ; 


AND 


TAYLOR 


Defendant, 


ON   APPEAL  FROM  THE  SUPREME  COURT  OF 

NEW  SOUTH   WALES. 

Pnctia — SpecieU  leavt  to  appeal — Sydney  Corporation  Act  {N.S.W,),  {No,  35  of  H.  C.  of  A, 


1902),  *ec.  24 — Disqualification  of  councillor — **  Interested  in  any  contmcl  .  .  . 
9nik  or  en  behalf  of  the  council*^ — Sale  of  materials  to  contractor, 

A  firm  of  timber  merchants  of  which  the  defendant  was  a  member,  gave  to 
a  firm  of  mannfactarers,  who  contemplated  tendering  for  a  contract  with  the 
City  of  Sydney  Council,  a  quotation  of  the  prices  at  which  they  were  prepared 
to  supply  them  with  timber  for  the  purposes  of  the  contract.  The  tender  was 
wot  in,  and  was  accepted  by  the  Council,  of  which  the  defendant  had  in  the 
meantime  been  elected  a  member.  Subsequently,  while  the  defendant  con- 
tinued in  the  Council,  his  firm  supplied  timber  at  the  prices  quoted  to  the 
eoBtzactors,  who  used  it  in  carrying  out  their  contract.  The  Supreme  Court 
having  decided,  on  an  appeal  from  a  magistrate,  that  the  defendant  was  not 
"  iDterested  "  in  the  contract  within  the  meaning  of  sec.  24  of  the  Sydney 
Corporaium  Act^  1902,  the  High  Court,  seeing  no  reason  to  doubt  the  correct- 
of  that  decision,  refused  to  grant  special  leave  to  appeal . 


Rule  laid  down  by  Lord  WaXson  in  La  Cite,  de  Montreal  v.  Les  EcclSsiastiques 
duSeminairt  de  St.  Suljnce  cU  Montreal,  14  App.  Cas.,  660,  at  p.  662,  as  to 
granting  special  leave  to  appeal,  applied. 

/>  Feuvre  v.  Lankester,  3  El.  &  Bl.,  630  ;  23  L.  J.Q.B.,  254,  followed. 

Special  leave  to  appeal  to  the  High  Court  from  the  decision  of  Pring  J.  (22 
X.S.W.  W.N.,  36),  refused. 


1905. 

* — . — ' 
Sydney, 

^farch  31. 


Griffith  G.J. 

Barton  and 

O'Connor  JJ. 


Sec  24  of  the  Act  No.  35  of  1902  is 
at  follows:— 

21.  Any  person  who,  while  holding 
uiy  civic  office  under  this  Act,  continues 
to  be  or  becomes  directly  or  indirectly, 
^  BKSOB  of  partnership  with  any  other 
penoB,  or  otherwise  howsoever  know* 
■^T  engaged  or  interested  in  any  con- 


tract, agreement,  or  employment,  with 
or  on  behalf  of  the  Council,  except  as  a 
shareholder,  but  not  being  a  director  in 
any  joint  stock  company,  shall  be  liable 
to  a  penalty  not  exceeding  one  hundred 
pounds,  nor  leas  than  fifty  pounds,  and 
shall  be  for  three  vears  thereafter  dis- 
qaalified  from  holding  any  civic  office. 
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H.  C.  OF  A,  Motion  for  special  leave  to  appeal. 

The  defendant  was  proceeded  against  under  sec.  24  of  the 
Norton  Sydney  Corporation  Act,  1902,  before  a  magistrate,  on  an  informa- 
Taylor.      ^^^^  ^^^^  ^^  ^^®  complainant,  for  holding  a  civic  office  under  that 

Act,   and  continuing  to  be  or   becoming  directly  or  indirectly 

interested  in  a  contract  with  the  City  Council. 

From  the  evidence  given  at  the  hearing  it  appeared  that  in  1902 
the  Council  called  for  tenders  for  certain  work  in  connection  with 
an  electric  lighting  plant  for  the  city  of  Sydney.  Henley's  Co.  Ltd., 
manufacturers  of  electrical  apparatus  and  plant,  who  contemplated 
tendering  for  the  contract,  obtained  from  a  firm  of  timber  mer- 
chants, of  which  the  defendant  was  a  member,  quotations  of  the 
prices  at  which  they  were  prepared  to  supply  timber  to  them  to 
be  used  in  carrying  out  the  contract,  and  subsequently  sent  in 
a  tender.  This  was  accepted  by  the  Council,  of  which  the  defend- 
ant had  in  the  meantime  been  elected  a  member.  The  contract  was 
then  carried  out  by  Henley's  Co.  Ltd.,  and  for  that  purpose  a  very 
large  amount  of  timber  was  supplied  by  the  defendant  s  firm  to  the 
contractors,  and  used  in  the  work.  The  defendant  continued  in  the 
Council  during  the  course  of  the  work,  and  was  elected  mayor.  He 
also  became  chairman  of  the  works  committee  of  the  Council,  whose 
duty  it  was  to  approve  the  timber  and  other  material  put  into  the 
works  under  the  contract.  There  was  no  evidence  of  any  contract 
between  the  defendant's  firm  and  Henley's  Co.  Ltd.,  nor  of  any 
stipulation  that  the  payment  for  the  timber  by  the  latter  should 
depend  upon  its  being  approved  by  the  Council. 

The  magistrate  held  that  the  defendant  was  not  interested  in 
the  contract  within  the  meaning  of  sec.  24,  and  dismissed  the 
information.  The  complainant  appealed  from  this  decision  to  the 
Supreme  Court,  by  way  of  special  case  stated  under  the  Justices 
Act,  1902,  and  Pring  J.,  who  heard  the  appeal,  held  that  the 
decision  of  the  magistrate  was  right  (1).  Both  the  magistrate 
and  Pring  J.  held  that  the  case  was  covered  by  Le  Feuvre  v. 
Lankester  (2). 

The  complainant  now  moved  for  special  leave  to  appeal. 

Lamb,  for  the  applicant.     The  defendant  had  an  interest  in  the 

(1)  22  N.S.VV.  W.N.,  36.  (2)  3E1.  &BI..  530;23L.J.Q.B.,254. 
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ecmtract,  within  the  meaning  of  sec.  24.  The  more  timber  Henley's  ^-  ^-  ®'  '^• 
Co.  Ltd.  required  for  the  purposes  of  the  contract,  the  more  they       v_^ 
would  be  likely  to  order  from  the  defendant's  firm.     The  defend-      Norton 
ant  would  therefore  profit  by  the  contract.  Moreover,  the  position     xayLor. 

of  the  defendant  as  chairman  of  the  works  committee  placed  him       

in  a  position  in  which  his  interest  might  conflict  with  his  duty. 
That  is  the  mischief  which  such  provisions  as  this  are  designed  to 
prevent:  NvMonv.  Wilson  (1);  Barnacle  v.  Clark  (2).  Although 
there  is  no  evidence  of  a  contract  between  Henley  &  Co.,  and  the 
defendant's  firm,  there  was  a  continuous  course  of  dealing,  which 
would  have  justified  the  defendant  in  expecting  a  continuance 
of  orders  for  timber.  [He  referred  also  to  Tomphiiia  v.  Jolliffe 
(3);  W&U  V.  Andrews  (4);  Towaey  v.  White  (5);  Hunnings  v. 
Williamson  (6) ;  Burgeas  v.  Clark  (7);  Whiteley  v.  Barley  (S); 
Lt  Feuvre  v.  Lankester  (9) ;  Ex  parte  Anderson  (10);  In  re 
Watson  (11);  Ex  parte  Bowring  {12)  ]  Ex  parte  Lansdovm  (IS),] 

Griffith  C. J.  Special  leave  to  appeal  in  cases  involving  less  March  s. 
than  the  appealable  amount  will  not  be  granted  by  this  Court  as 
a  matter  of  course.  It  is  not  necessary  now  to  mention  all  the 
eonditions  under  which  such  leave  will  be  granted.  It  is  sufficient 
to  refer  to  what  was  said  by  the  Judicial  Committee  of  the  Privy 
Coondl  on  an  application  for  special  leave  to  appeal  to  His 
Majesty  in  Council  from  the  decision  of  this  Court  in  the  case  of 
Daily  Telegraph  Newspaper  Co  Ltd.  v.  McLaughlin  (14).  In 
that  case  Lord  MacNaghten,  in  delivering  the  judgment  of  their 
Lofrdships  of  the  Judicial  Committee,  quoted  a  passage  from  a 
jodgment  of  the  same  Board,  delivered  by  Lord  WaiaoUy  in  La 
Cite  dc  Alontrial  v.  Lts  EccUsia^tiques  du  Seminaire  de  St. 
Svdpice  rf<  Montreal  (15).  "  A  case  may  be  of  a  substantial 
character,  may  involve  matter  of  great  public  interest,  and  may 
nise  an  important  question  of  law,  and  yet  the  judgment  from 
which  leave  to  appeal  is  sought  may  appear  to  be  plainly  right, 

U)  22  Q.B.D.,  744.  (9)  3  El.  &  BI.,  530;  23  L.J.Q.B.,  264. 

12)  awU)  1  Q.B.,  279.  (10)  1  N.S.W.  L.R.  (L.),  338. 

(3)  51  J.P.,  247.  (11)  1  N.S.W.  L.R.  (L.),  13. 

(4)  5  B.  A  Aid.,  328.  (12)  7  N.S.W.  L.R  (L.),  439. 
(4)  5  B.  A  C,  125.  (13)  7  N.S.W.  L.R.  (L.),  434. 

m  11  Q.KD.,  633.  (14)  (1904)  A.C.,  776  ;  1  C.L.R.,  479, 

(7)  Ug.B.I).,735.  481. 

(8)  20Q.KD.,  )96.  (16)  14  App.  Cas.,  660. 
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H.  C.  OF  A.  or  at  least  to  be  unattended  with  sufficient  doubt  to  justify  their 
lordships  in  advising  Her  Majesty  to  grant  leave  to  appeal." 

Assuming  then,  but  not  deciding,  that  this  is  a  case  of  a  sub- 
stantial character,  that  it  involves  matter  of  great  public  interest, 
and  raises  an  important  question  of  law,  we  must  yet  inquire 
whether  the  judgment  from  which  leave  to  appeal  is  sought  is 
attended  with  sufficient  doubt  to  justify  us  in  granting  leave  to 
appeal.  The  learned  Judge  whose  decision  is  now  in  question 
followed,  or  thought  that  he  was  following,  the  judgment  of  the 
Court  of  Queen's  Bench,  delivered  in  1854,  in  Le  Feuvre  v. 
Lanlcester  (1),  and  a  judgment  of  the  Supreme  Court  of  New 
South  Wales,  delivered  in  1880,  in  the  case  of  Ex  parte  Ai^denon 
(2),  which  dealt  with  practically  the  same  point,  that  is  to  say, 
whether  an  alderman  who  supplies  goods  to  a  contractor  for  the 
purpose  of  carrying  out  a  contract  with  the  corporation  comes 
within  the  provisions  of  the  Statute.  The  provision  in  this  case 
is  in  the  following  words: — [His  Honour  then  read  the  section 
and  proceeded] : — The  words  under  consideration  in  Le  Feuvre  v. 
Lankester  (1),  were  substantially  the  same.  They  were  "nor  shall 
any  person  ....  be  qualified  to  be  elected  or  to  be  a  councillor 
of  any  such  borough,  during  such  time  as  he  shall  have  directly 
or  indirectly,  by  himself  or  his  partner,  any  share  or  interest  in 
any  contract  or  employment  with,  by,  or  on  behalf  of  the  Council," 
&c.;  and  any  person  who  offended  against  the  section  was  made 
liable  to  a  penalty.  In  that  case  Lord  Coleridge,  in  delivering 
the  judgment  of  the  Court,  which  consisted  of  himself,  Wightman 
J.,  Erie  J.,  and  Crompton  J.,  a  very  strong  Court  indeed,  said 
(3):  "It  is  quite  obvious  that  this  relation  alone,  no  fraud  being 
found,  and  no  previous  contract  or  agreement,  or  any  concert 
with  the  contractor  being  proved,  and  there  being  nothing 
more  than  the  simple  fact  of  the  sale  itself,  does  not  give  him 
any  share  or  pecuniary  interest  in  the  contract ;  it  does  not  affect 
the  price  of  the  articles  which  he  sells,  nor  does  it  affect  his 
interest  or  right  to  receive  that  price  in  any  way  at  all.  It  was, 
however,  said,  that  it  was  within  the  mischief  of  the  clause, 
because,  supposing  there  had  been  a  question  afterwards  as  to  the 


(1)  3K1.  &Bl.,o30;23L.J.Q.B.,254.  (2)  1  KS-VV.  L.R.  (L.),  338. 

(3)  23  L.J.Q.B.,  254,  at  p.  258. 
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quality  of  the  goods,  the  defendant  himself,  in  the  capacity  of  H.  C.  o»  A. 
one  of  the  town  Council,  might  have  to  determine  on  the  matter,  ^' 

and  that  he  might  thus  have  an  indirect  interest.  Now,  whether 
that  might  fairly  bring  the  case  within  the  mischief  it  is  not 
necessary  to  determine,  unless  it  is  also  fairly  brought  within  the 
meaning  of  the  words.  All  that  can  be  said  is,  that  the  legisla- 
ture has  not  provided  for  such  a  case,  and  we  must  not  strain  a 
penal  clause  from  any  consideration  of  consequencea  Abundance 
of  cases  might  be  supposed  in  which  a  party  might  in  that  &ense 
have  an  interest  in  a  contract.  Suppose  the  contract  to  be  with 
A  man  s  relation,  such  as  his  brother  or  his  son,  he  might  have  a 
bias  on  his  mind  to  decide  the  question  improperly,  but  no  one 
could  say,  that  this  would  bring  the  case  within  the  fair  meaning 
of  the  words  of  the  section  ;  and  I  think  the  present  facts  do  not 
carrv  the  case  at  all  further." 

The  facts  in  the  present  case  are  not  distinguishable  from  those 
in  La  Feuvre  v.  Lankester  (1).  It  appears  that  the  defendant  is 
a  member  of  a  firm  of  timber  merchants,  and,  before  the  contract 
in  question  was  entered  into  another  member  of  the  defendant's 
firm  gave  Henley's  C!o.  Ltd.,  the  contractors,  a  quotation  of  the 
prices  at  which  they  were  prepared  to  supply  timber.  There 
is  no  evidence  that  there  was  any  contract  that  the  defendant's 
firm  should  supply  any  timber  at  all  at  those  or  any  other 
prices;  there  was  merely  a  statement  of  the  prices  at  which 
they  actually  supplied  it.  The  defendant's  firm  was  not  bound 
by  those  quotations  ;  it  was  open  to  them  at  any  moment  to  alter 
their  prices,  or  to  say,  when  the  contractor  came  to  ask  for  timber 
it  the  prices  quoted,  that  they  would  not  supply  it  at  those  prices 
or  at  alL  There  is  no  further  evidence  as  to  any  contract  except 
that  the  defendant's  firm  from  time  to  time  supplied  timber 
to  Henley's  Co.  Ltd.,  which  was  used  in  carrying  out  the  contract 
with  the  Ck)uncil.  If  there  were  any  other  facts  we  do  not 
know  them;  these  were  the  only  facts  before  the  magistrate 
and  before  us.  All,  therefore,  that  can  be  said  is  that  the 
defendants  firm  from  time  to  time  sold  timber  to  contractors 
for  the  purpose  of  carrying  out  a  contract  with  the  corporation. 
These  facts  seem  to  me  to  bring  the  case  exactly  within  the  decision 

(1)  3  El.  &  Bl.,  530  ;  23  L.J.Q.B.,  254. 
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of  Le  Feuvre  v.  Lankeater  (1).  That  case  was  followed  in  Ex  pa/rte 
Anderson  (2),  decided  by  the  Supreme  Court  of  New  South  Wales 
in  1880.  If  there  were  no  more  in  the  case,  the  fact  that  a  certain 
interpretation  had  been  put  upon  these  words  by  the  Supreme 
Court,  and  that  after  that  decision  the  legislature  had  repealed 
and  re-enacted  the  provision  in  the  same  terms,  would,  in  my 
opinion,  compel  us  to  hold  that  the  interpretation  already  placed 
upon  those  words  was  the  one  now  to  be  attributed  to  them,  even 
if  we"  entertained  a  different  opinion  ourselves. 

Reliance  was  placed  by  the  applicant  on  the  case  of  NvMon  v. 
Wilson  (3),  in  which  the  words  of  the  Statute  under  consideration 
were :  "  Any  member  who  ....  in  any  manner  is  concerned 
in  any  bargain  or  contract  entered  into  by  such  board,  or  partici- 
pates in  the  profits  thereof,  or  of  any  work  done  under  the  authority 
of  this  Acfc  in  or  for  the  district,  shall  .  .  .  cease  to  be  such 
member,  and  his  office  as  such  shall  thereupon  become  vacant ; " 
and  another  section  imposed  a  penalty  upon  any  person  who  acted 
as  such  member  when  disabled  from  acting  by  any  provision  of 
the  Act.  It  appeared  that  the  alderman  in  question  in  that  case 
was  "  concerned "  in  a  contract  to  this  extent,  that  he,  by  his 
servant  actually  performed  the  work  under  the  contract,  as  the 
agent  of  the  contractor  or  sub-contractor.  The  Court  of  Appeal 
thought  that,  as  the  performance  of  the  contract  by  the  servant 
was  a  performance  by  the  master  himself,  that  amounted  to  "  being 
concerned  "  in  the  contract  with  the  Council.  But  that  was  a  very 
different  thing  from  supplying  a  contractor  with  materials  to 
be  used  by  him  in  carrying  out  his  contract.  It  is  suggested  that 
the  language  of  Lindley  L. J.  in  that  case  is  inconsistent  with  the 
decision  in  the  case  of  Le  Feuvre  v.  Lankeater  (1).  I  do  not  think 
so.  The  case  was  not  referred  to,  and  up  to  that  time  had  never 
been  questioned  in  any  way.  Reference  was  also  made  by  Mr. 
Lamb  to  a  later  case  in  1900,  Barnacle  v.  Clark  (4),  which  was 
a  decision  upon  a  Statute  of  the  same  kind,  in  which  it  was  held 
that  a  person  who  supplied  materials  to  a  contractor  was  "  con- 
cerned in  the  profits  or  work  done  "  under  a  contract  made  with 
a  school  board.     It  is  sufficient  to  say  that  the  words  of  the 


(1)  3  El.  &B1.,  530  ;  23  L.J.Q.B.,  254.        (3)  22Q.B.D.,  744. 

(2)  1  N.S.W.L.R.  (L.),  338.  (4)  (1900)  1  Q.B.,  279. 
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Statute  then  under  consideration  are  not  the  same  as  those  in  the  H.  C.  or  A 

1905. 


present  case.  But,  even  if  they  were,  that  case  can  hardly  be  set 
up  as  an  authority  of  equal  weight  with  Le  Feuvre  v.  Lankester 
(1).  This  case  was  followed  by  Mr.  Justice  Pring.  His  decision 
Is  in  my  opinion,  unattended  with  sufficient  doubt  to  justify 
us  in  granting  special  leave  to  appeal  from  it. 

Barton  J.  I  am  of  the  same  opinion.  I  cannot  distinguish 
the  broad  facts  of  the  present  case  from  those  of  Le  Feuvre  v. 
Lankester  (1),  and  consequently  I  think  that  the  same  principle 
should  be  applied. 

O'CJoNNOR  J.  I  am  of  the  same  opinion.  I  can  see  no  evidence 
whatever  in  the  case  put  before  us,  to  sliow  that  the  defendant 
was  "  interested  "  in  the  contract  with  the  Council,  within  the 
meaning  of  the  Statute.  The  word  "  interest "  as  there  used 
must  in  my  opinion  mean  pecuniary  interest.  I  can  well  under- 
stand that  evidence  might  in  such  a  case  as  this  be  given  which 
would  establish  that  the  defendant  had  some  such  interest  in  the 
contract,  for  instance,  that  he  was  not  to  be  paid  for  the  timber 
unless  it  should  be  accepted  by  the  Council,  and  that  the  accept- 
ance of  the  materials  supplied  to  the  Council  by  the  contractor 
depended  upon  the  certificate  of  the  engineer  of  the  Council. 
Under  such  circumstances  as  those  there  might  be  some  grounds 
for  holding  that  the  defendant  was  "  interested  "  in  the  contract. 
But  there  was  no  evidence  of  that  kind.  The  only  evidence  given 
to  connect  the  defendant  with  the  contract  was  that  his  firm  had 
given  a  quotation  of  prices  to  the  contractors,  that  the  latter  had 
ordered  timber  from  them  for  the  purposes  of  the  contract*  at 
those  prices  from  time  to  time,  and  that  the  defendant's  firm  had 
supplied  the  timber  in  the  ordinary  way  of  business.  It  appears 
dear  to  me  therefore  that  the  defendant  has  not  been  shown  to 
have  an  interest  in  the  contract  with  the  Council,  within  the 
meaning  of  sec.  24,  and  that  leave  to  appeal  should  be  refused. 

Leave  refused. 
Solicitors  for  the  applicant,  Westgarth  <fc  Nathan. 
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V. 

Taylor. 
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C.  A.  W. 
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ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

TASMANIA. 

Lease — Condition  of  forfeiture — Mortgage — RighU  qfEqttitahU  Mortgagee  as  against 
lessor  to  Mortgagor — Estoppel — Fraud — Lying-hy  —  Practice  — Jurisdiction  — 
Originating  Summons— Equity  Procedure  Act  {No.  4)  {Tasmania)^  (57  Vict,, 
iVb.  13),  sees.  3,  4. 

lu  pursuance  of  a  prior  agreement,  appellant  in  consideration  of  a  sum  of 
£600  paid  in  advance  to  her  by  S. ,  granted  a  lease  of  an  hotel  to  S.  for  four  years 
at  a  rent  reserved.  According  to  the  agreement,  the  lease  was  to  contain  the 
usual  covenants  and  provisoes  in  leases  of  public  houses.  The  lease  contained 
a  covenant  by  S.  not  to  assign  or  sublet  without  leave  and  a  proviso  for 
re-entry  on  default  in  payment  of  rent,  or  on  the  bankruptcy  of  the  lessee,  but 
there  was  no  evidence  whether  or  not  such  covenants  or  provisoes  were  usual 
in  leases  of  public  houses  in  Tasmania.  In  order  to  enable  S.  to  make  the 
payment  of  £600  to  the  appellant,  he  to  the  knowledge  of  the  appellant 
'borrowed  £400  from  respondents,  and  in  consideration  thereof  agreed  to 
execute  a  mortgage  to  the  respondents  of  the  lease  when  executed.  No  legal 
mortgage  of  the  lease  was  executed,  but  respondents  became  equitable 
mortgagees  by  deposit  of  the  lease  with  a  memorandum.  Subsequently  S. 
made  default  both  in  payment  of  his  rent  under  the  lease,  and  in  repayment 
of  the  £400  and  interest  due  to  respondents.  Appellant  refused  to  accept 
rent  from  respondents,  and  S.  was  adjudicated  bankrupt.  On  an  originating 
summons  taken  out  by  respondents  and  directed  to  S.  and  appellant,  asking 
for  an  order  for  possession  of  the  hotel : 

Held,  reversing  the  decision  of  the  Supreme  Court  of  Tasmania,  that  on 
the  bankruptcy  of  S.  the  appellant  was  entitled  to  enforce  the  proviso  for 
forfeiture  not  only  as  against  S.  the  lessee,  but  also  as  against  respondents  the 
equitable  mortgagees,  and  that  the  mere  fact  of  knowledge  by  the  appellant 
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Uiftt  the  lessee  intended  to  mortgage  the  term  when  created  did  not  of  itself  H.  C.  of  A. 
impose  any  obligation  upon  her  to  protect  the  future  mortgagee's  interests,         1905. 
Bor  act  by  way  of  estoppel  to  prevent  the  operation  of  any  proviso  for        "^  "v    ^ 
forfeitare  to  their  prejudice.  Cairns 

V. 
BUBOBSS  AND 

Aefd  further :— That  the  Equity  Procedure  Act  (No.  4)  (Tasmania),  (67  Vict. ,       Otuebs. 

Na  13)  applies  only  to  cases  where  the  rights  of  the  parties,  or  of  those  in         

poMeeslon  under  them,  are  regulated  by  a  mortgage  either  legal  or  equitable, 
uid,  therefore,  that  the  legal  right  of  a  lessor  to  re-enter  under  the  conditions 
of  a  lease  cannot  be  litigated  either  on  equitable  or  legal  grounds  on  an  origi- 
nating summons  by  a  mortgagee  of  the  term  for  foreclosure  against  the  lessee. 

Appeal  from  an  order  of  the  Supreme  Court  of  Tasmania. 

On  7th  December,  1903,  the  respondents  took  out  an  origi- 
natiog  summons  for  a  declaration  that  they  were  entitled  to 
possession  of  a  hotel  at  Queenstown,  in  Tasmania,  known  as  the 
Metropole  Hotel,  and  the  hall  adjoining,  known  as  Cairns'  Hall, 
and  also  for  general  relief.  The  appellant  and  one  Sibley  were 
made  defendants. 

The  facts  of  the  case  are  fully  stated  in  the  judgment  of 
Griffith  C.J. 

On  11th  January,  1904,  the  respondents  obtained  the  order 
asked  for  in  the  summons.  This  order  was  affirmed  on  appeal  by 
the  Fall  Court  of  Tasmania ;  and  the  present  appeal  wa.s  made 
on  the  grounds  :^i.)  That  the  Supreme  Court  was  wrong  in  law 
in  holding  that  the  Judge  in  Chambers  had  jurisdiction  under 
the  Equity  Procedure  Act  {No.  4)  (57  Vict.,  No.  13)  to  make  the 
Older  dated  5th  January,  1904,  and  (ii.)  that  the  Supreme  Court 
was  wrong  in  deciding  that  the  respondents  were  entitled  to 
equitable  relief  against  a  legal  forfeiture  of  the  term  of  years 
granted  to  Sibley  and  mortgaged  by  him  to  the  respondents. 

Lodge,  for  the  respondents,  moved  that  the  appeal  be  dismissed. 
The  mortgage  by  the  appellant  lias  been  foreclosed,  and  therefore 
ahe  has  no  interest  in  the  subject-matter  of  the  appeal.  The  cir- 
eomstance  that  a  person  has  been  made  a  party  to  a  suit  in  the 
Coort  below,  if  improperly  so  made,  will  not  entitle  him  to  appeal 
against  a  decree  made  in  that  suit :  Rochfort  v.  Battersby  (1). 

[O'Connor  J. — There  is  a  time,  viz.,  between  Sibley's  insolvency 

(1)  2H.L.C.,  388. 
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'^'        possession.] 
Cairns  That  is  so. 

BuRGMs  AND      GRIFFITH  C.J. — It  is  clcar  that  the  appellant  retains  an  interest, 
Others,      and  the  question  is  one  of  amount.] 

Per  Cv/riam. — The  appealable  interest  remains,  and  the  appeal 
must  therefore  be  heard. 

Hudson  (with  him  Banks  Smith),  for  appellant.  Under  their 
mortgage  from  Sibley,  the  respondents  acquired  no  rights  as 
against  the  appellant.  The  agreement  for  a  loan  of  £400  from 
respondents  to  Sibley  was  an  independent  transaction  to  which 
appellant  waj3  not  a  party.  The  lease  from  appellant  to  Sibley 
contained  a  covenant  not  to  sublet  without  leave  in  writing  and 
a  proviso  for  re-entry  on  the  bankruptcy  of  the  lessee  ;  and  was 
prepared  by  a  solicitor  acting  for  both  parties.  The  respondents 
cannot  now  be  heard  to  say  that  the  lease  was  not  in  accordance 
with  their  agreement  with  Sibley  after  allowing  him  to  remain 
in  possession  under  it  for  more  than  eighteen  months.  This  sum- 
mons was  taken  out  under  the  Equity  Procedure  Act  (57  Vict., 
No.  13),  sec.  3,  under  which  only  the  mortgagor  and  mortgagee 
and  those  claiming  under  them  can  be  made  parties.  The  appel- 
lant being  the  lessor  to  the  mortgagor  held  a  superior  title,  and 
being  no  party  to  the  mortgage  transaction,  could  not  be  bound 
by  the  order  of  Clark  J. 

[Griffith  C.J. — Has  not  the  Court  a  general  power  to  order 
service  of  the  summons  on  any  parties  interested  in  the  subject- 
matter  ?] 

The  Court  must  first  have  jurisdiction  to  hear  the  case  on 
originating  summons.  The  only  order  which  could  have  been 
made  here  was  for  delivery  of  possession  by  the  mortgagor.  This 
order  could  not  bind  the  appellant.  The  originating  summons 
sets  out  no  case  against  the  appellant,  and  any  order  made  on  it, 
if  binding  on  the  appellant,  would  be  a  hardship. 

The  Conveyancing  and  Law  of  Property  Act  (Tasmania) 
(47  Vict,  No.  19),  sec.  16  (2)  enacts :  "  Where  a  lessor  is  proceeding, 
by  action  or  otherwise,  to  enforce  such  a  right  of  re-entry  or  for- 
feiture "  {i.e.y  under  any  proviso  or  stipulation  in  a  lease)  "  the 
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lessee  may,  in  the  lessor's  action  if  any,  or  in  any  action  brought   H-  C.  of  a. 
by  himself  apply  to  the  CJourt  for  relief,"  and  the  Court  may 
gnnt  such  relief,  having  regard  to  the  proceedings  and  conduct      Cairns 
of  the  parties  as  it  thinks  fit.     This  section  does  not  extend  to  a  burg^«  and 
oondition  for  forfeiture  on  the  bankruptcy  of  the  lessee.     It  has     Others. 
been  held  that  an  originating  summons  is  not  an  action  or  pro- 
ceeding within  its  meaning:  Lock  v.  Pearce  (1).     That  was  a 
decision  under  the  Conveyancing  Act,  and  this  is  an  d  fortiori 
case,  being  an  action  founded  on  a  mere  personal  equity.     There 
is  no  equity  against  the  appellant  and,  therefore,  even  if  she  had 
been  rightly  joined,  no  order  could  have  been  made  against  her. 
Relief  against  forfeiture  of  a  lease  has  never  been  granted  on 
<»iginating  summons. 

Lodge,  for  respondents.  Lock  v.  Pearce  (1)  decided  that  what 
was  really  equivalent  to  an  injimction  could  not  be  granted  on 
originating  summona  That  was  in  accordance  with  the  English 
practice.  The  Tasmanian  Statute  gives  more  extensive  powers 
of  relief.  If  appellant  had  been  in  possession,  no  order  could 
have  been  made  against  her,  as  she  held  imder  a  superior  title  to 
that  of  the  mortgagor.  The  Equity  Procedure  Act  (No.  4)  (Si 
Vict,  No.  13)  enables  the  Judge  to  make  an  order  affecting  third 
pardea  Persons  having  distinct  and  separate  titles  can  be 
brought  before  the  Court  by  orginating  summons:  Triffett  v, 
Vnion  Bank  of  Australia  (2). 

[Gbifpith  C.J. — In  that  case  the  other  persons  joined  as  de- 
fendants were  persons  entitled  to  redeem.  They  were  therefore 
properly  brought  before  the  Court.] 

The  question  in  this  case  is,  not  who  is  entitled  as  between 
mortgagor  and  mortgagee,  but  whether  the  respondents  are 
entitled  as  against  the  appellant  and  Sibley.  A  Court  of  Appeal 
is  dow  to  depart  from  the  ordinary  procedure  of  the  Court  below : 
Waggoner  v.  Flack  (3).  If  appellant  had  given  her  consent  to  the 
URignment  there  could  have  been  no  forfeiture.  The  respondents 
have  a  right  to  an  injunction  to  prevent  her  from  enforcing  a 
forfeiture  which  in  equity  she  could  not  enforce.      The  equitable 

(1)  (1893)  2  Cb.,  271  ;  6S  L.T.,  569.  (2)  Tasmanian  Digest,  col.  84. 

(3)  188  U.S.R.,  595. 
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,^^^\       had  notice  through  her  husband  that  the  respondents  were  to  have 

Cairns      a  security  over  the  lease  in  consideration  of  £400  to  be  advanced 

Burgess  and  ^y  ^^em.      This  security  was  worthless  with  a  condition  of  for- 

Others,      feiture  in  the  event  of  bankruptcy  in  the  lease. 

[Barton  J. — Are  we  not  brought  back  to  the  question  whether 
it  is  a  usual  covenant  or  not  ?] 

Whether  that  be  so  or  not,  the  respondents  were  at  least 
entitled  to  a  modified  form  of  the  covenant,  giving  the  lessee  a 
right  to  propose  a  suitable  assignee  at  any  time,  and  then  the 
respondents  would  have  been  protected  :  Hampahire  v.  Wickens 
(1).  The  solicitor  who  drew  up  the  lease  acted  for  both  parties, 
and  the  appellant  consented  to  the  instructions  given  him  by 
Sibley  to  protect  the  rights  of  the  mortgagee. 

[Griffith  C.J. — If  you  are  treating  this  as  a  promise,  it  must 
be  remembered  that  the  money  had  been  already  advanced  and 
the  hotel  completed  before  it  was  given.] 

The  appellant  consented  to  the  equitable  mortgage  being  given, 
and  is  therefore  in  the  position  of  one  who  encouraged  another 
in  the  belief  that  he  was  to  have  an  interest  in  the  land. 

[Griffith  C.J. — Do  you  put  your  case  on  the  ground  of 
fraud  ?] 

Yes ;  the  respondents  were  led  to  believe  that  they  were  to  have 
an  assignment  of  the  lease.  The  appellant  was  privy  to  the 
arrangement  between  Sibley  and  the  respondents,  and  by  her 
conduct  has  precluded  herself  from  disputing  the  respondents' 
rights  under  their  mortgage  :  WiUmott  v.  Barber  (2).  A  mutual 
understanding  between  parties  forms  the  foundation  of  an  equit- 
able right  where  one  party  has  knowledge  that  the  other  had 
incurred  expense  on  the  faith  of  that  imderstanding :  Bankart  v. 
Tennant  (3) ;  Sutherland  v.  Briggs  (4) ;  Helling  v.  LunUey  (5); 
Plimmer  v.  Mayor,  <fec.,  of  Wellington  (6). 

Hvdson,  in  reply.  Under  the  Conveyancing  Act  1892  (55  & 
56  Vict.,  c  13)  the  lessee,  before  asking  for  relief  against  for- 

(1)  7  Ch.  D.,  555.  (4)  1  Hare,  26. 

(2)  15  Ch.  D.,  96.  (5)  3  De  G.  &  J.,  493. 

(3)  L.R.,  10  Eq.,  141.  (6)  9  App.  Cas.,  699. 
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feitore,  ought  to  be  in  a  position  to  prove  he  is  blameless,  and  H-  ^-  of  A. 
that  he  exercised  all  those  precautions  which  a  reasonably  cautious  ^ 

ind  careful  person  would  use :   Imray  v.  Oakshette  (1).       The      cairns 
only  difference  between  that  and  the  present  case  is  that  here  5^^^^  ^j„j 
the  application  is  made  by  a  mortgagee.  0th  kbs. 

Griffith  C.J.  This  is  an  appeal  from  an  order  of  the  Full  Mail^i. 
Court  of  Tasmania,  affirming  an  order  of  Clark  J.  in  Chambers, 
by  which  the  appellant  and  another  were  ordered  to  deliver  pos- 
session of  an  hotel  at  Queenstown  known  as  the  Metropole  Hotel, 
and  of  a  hall  known  as ''  Cairns'  Hall,"  to  the  respondents  "  as  the 
persons  entitled  to  an  assignment  of  the  lease  of  the  said  hotel 
and  of  the  agreement  for  the  tenancy  of  the  said  hall."  The  order 
purports  to  be  made  under  the  Equity  Procedure  Act  {No,  Ji)  (57 
Tict  Xo.  13),  which  provides  (sec.  3)  that  any  mortgagee  or  mort- 
gagor may  take  out,  as  of  course,  an  originating  summons  return- 
able before  a  Judge  sitting  in  Chambers  for  such  relief  of  any  of 
the  natures  or  kinds  following  as  may  by  the  summons  be  specified 
or  as  the  circumstances  of  the  case  may  require,  that  is  to  say  : — 

**Sale,  foreclosure,  delivery  of  possession  by  the  mortgagor, 
redemption,  reconveyance,  or  delivery  of  possession  by  the  mort- 
gagee, or  account  of  rents  and  profits  by  the  mortgagee." 

Sec  4  provides  that  the  persons  to  be  served  with  any  summons 
under  the  last  preceding  section  shall  be  such  persons  as  under  the 
existing  practice  for  the  time  being  of  the  Supreme  Court  in  its 
Equity  jurisdiction  would  be  the  proper  defendants  to  a  suit  or 
action  for  the  like  relief  as  that  specified  by  the  summons.  The 
section  also  provides  that  the  Judge  may  direct  such  other  pei-sons 
to  be  served  with  the  summons  as  he  may  think  fit. 

The  respondents  were  equitable  mortgagees  by  deposit,  with  a 
written  memorandum,  of  a  lease  of  the  hotel  in  question  which  is 
dated  19th  December,  1901,  and  was  granted  by  the  appellant  to 
one  Sibley  for  a  term  of  four  years  from  1st  November,  1901,  and 
of  an  agreement  dated  18th  November,  1901,  by  which  she  agreed 
to  grant  to  Sibley  a  lease  of  the  Cairns'  Hall,  which  was  on  an 
adjoining  piece  of  land,  for  a  term  of  five  years  from  Ist  November. 
On  7th  December,  1903,  the  respondents  took  out  their  originating 

(1)  (1897)  2  Q.B.,  218  ;  76  L.T.,  632. 
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H.  C.  OF  A.  summons,  asking  for  a  declaration  that  they  were  entitled  to  poeses- 

1905.        sion  of  the  Metropole  Hotel  and  the  hall  adjoining  known  as  the 

Cairns'  Hall,  and  such  further  and  other  relief  as  they  might  be 

V.  entitled  to.     The  summons  was  addressed  to  Sibley  the  mortgagor 

Burgess  and       j  ,     , ,  ,,      . 

Others,      and  to  the  appellant. 

Griffithc J         ^^  ^^^^  December  an  affidavit  was  filed  by  the  respondents  in 

support  of  the  summons,  setting  out  that  before  August,  1901,  the 

appellant  had  begun  the  erection  of  an  hotel,  but  was  unable  to 

complete  it,  and  that  thereupon  it  was  agreed  between  her  and 

Sibley  that  the  latter  should  advance  to  her  £600  to  enable  her 

to  complete  the  hotel ;  that  in  consideration  of  the  advance  the 

appellant  was  to  grant  to  Sibley  a  lease  of  the  hotel  for  four 

years  at  a  rental  of  £100  a  year  with  an  option  of  renewal ;  that 

Sibley,  being  unable  to  provide  the  whole  of  the  £600,  applied  to 

the  respondents  for  an  advance  of  £400,  which  they  agreed  to 

make  upon  an  agreement  that,  as  soon  as  the  lease  was  granted, 

Sibley  should  give  them  a  mortgage  of  the  hotel  for  the  term  to 

secure  his  advance ;  and  that  the  appellant  was  aware  of  that 

agi-eement.     The  agreement  between  the  appellant  and  Sibley  for 

the  lease  of  the  hotel,  which  was  dated  Slst  August,  1901,  and 

the  agreement  between  Sibley  and  the  respondents,  which  was 

dated  22nd  October,  were  exhibited  to  the  affidavit. 

The  agreement  for  the  lease  stipulated  that  it  should  contain 
all  usual  covenants  and  provisoes  inserted  in  leases  of  public 
houses. 

The  affidavit  proceeded  to  set  out  that  the  lease  was  granted 
by  the  appellant  to  Sibley  on  19th  December,  1901,  and  was 
deposited  with  the  respondent  as  security  for  the  advance  of 
£400,  but  that  no  legal  mortgage  of  the  term  was  given ;  that 
the  lease  was  not  submitted  to  the  respondents  for  approval,  and 
they  did  not  admit  that  it  was  in  all  respects  in  accordance  with 
the  agreement  of  31st  August.  It  then  set  out  the  agreement  of 
18th  November,  1901,  by  which  the  appellant  agreed  to  grant  to 
Sibley  a  lease  for  five  years  of  Cairns*  Hall  at  a  rental  of  £3  a 
week,  and  alleged  that  this  agreement  was  deposited  with  the 
respondents  about  22nd  June,  1903,  as  security  for  money  owing, 
and  to  become  owing,  by  Sibley  to  them.  The  affidavit  proceeded 
to  show  that  Sibley  had  made  default  in  payment  of  the  rent 
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under  the  lease  of  the  hotel ;  that  the  appellant  had  refused  to   H.  C.  of  a. 
aeeept  the  rent  from  the  respondents ;  that  Sibley  had  made  de-       /_\ 
fault  in    payment    of    the   £400    and   interest ;   that  on    24th      Caikns 
November,  1901,  he  had  filed  a  petition  for  liquidation  of  his  ^jj^qj^  ^^„ 
affiurs  by  arrangement,  and  that  the  first  meeting  of  creditors  had     Otheiu). 
been  held,  but  no  trustee  had  been  appointed  ;  that  the  appellant    orifnth  c.j. 
had  since  the  1st  December  sought  to  obtain  possession  of  the 
hotel  and  the  contents  of  the  hall ;  that  Sibley  had  since  that 
day  been  selling  liquor  in  the  hotel,  ostensibly  on  his  own  behalf, 
bat  really  on  behalf  of  the  appellant ;  that  the  respondents  were 
in  possession  of  part  of  the  hotel  by  their  bailiff,  but  that  the 
appellant  threatened  to  eject  them ;  and  that  Sibley  had  refused 
to  give  up  possession  of  either  the  hotel  or  hall.      It  concluded 
with  the   following  statement : — "  My  said  firm  are  willing  to 
aeeept  an  assignment  of  the  said  lease  for  the  residue  of  the  term 
thereby  granted." 

The  lease  was  not  exhibited  to  the  respondents'  affidavit,  but 
was  produced  by  the  appellant  at  the  hearing  of  the  summons 
It  contained  a  covenant  not  to  assign  or  sub-let  without  the 
written  assent  of  the  lessor,  and  a  proviso  for  re-entry  in  case  of 
the  lessee  making  default  in  payment  of  rent,  becoming  bank- 
rupt or  filing  a  petition  for  liquidation.  No  evidence  was  offered 
to  show  whether  these  were  usual  covenants  and  provisoes  to  be 
ULserted  in  leases  of  public  houses  in  Tasmania,  the  only  reference 
to  the  sabject  being  that  already  stated — that  the  respondents  did 
not  admit  that  the  lease  was  in  all  respects  in  accordance  with 
the  agreement  of  31st  August.  The  agreement  for  a  lease  of 
Cairns'  Hall  contained  an  express  stipulation  that  the  lease  to  be 
granted  should  contain  a  similar  covenant  and  proviso. 

The  appellant's  solicitor  made  an  affidavit,  which  was  not 
contradicted,  in  which  he  deposed  that  Sibley  was  adjudicated 
bankrupt  on  21st  December,  and  that  the  appellant  had  on  27th 
XoTember  taken  possession  of  the  hotel  and  hall  under  the  pro- 
visoes for  forfeiture  contained  in  the  lease  and  agreement. 

It  is  apparent  on  these  facts  that  the  appellant  had  a  legal 
nght  to  re-enter  under  the   lease,   and   a  corresponding  right 
onder  the  agreement  of  18th  November. 
At  the  hearing  of  the  summons  it  was  objected  for  the  appel- 


306  HIGH   COURT  *  [1905, 

H.  C  OF  A.  lant  that  the  Court  had  no  jurisdiction  in  that  proceeding  to 
^'        re(iuirc  her  to  give  up  possession  of  the  land  to  the  mortgagees. 
Cairns      I^  was  contended  that  the  jurisdiction  extended  only  to  make  an 
BuRo^  AND  ^^^^^  against  the  mortgagor  and  persons  claiming  under  him,  and 
Othkrs.      not  to  persons  claiming  possession  of  the  land  under  a  superior 
Griffith  C.J.    title.     The  learned  Judge  of  first  instance  held  that  he  had  juris- 
diction, and  the   Full   Court,  with   some   doubt  on  this  point, 
affirmed  his  decision.     I  will  deal  first  with  the  objection  to  the 
jurisdiction,  and  will  afterwards  consider  the  nature  of  the  case 
set  up  against  the  appellant. 

The  Act  directs  that  the  originating  summons  shall  be  served 
on  the  persons  who  would  be  the  proper  defendants  to  a  suit  for 
the  like  relief.     Now  the  proper  defendants  to  a  suit  by  an  equit- 
able mortgagee  for  foreclosure  are  the  mortgagor  and  all  other 
persons  having  a  right  to  redeem.     The  appellant  is  the  lessor  of 
the   mortgagor.     The   dealings  of  a  lessee  with  other   persons 
cannot  prejudice  the  lessor's  rights  reserved  under  the  lease.  If  they 
bring  about  a  forfeiture  of  the  lease  he  can  take  advantage  of  it 
If  they  do  not,  he  is  not  affected.     An  equitable  mortgage  of  a 
lease  is  not  of  itself  a  breach  of  a  covenant  not  to  assign  without 
leave,  although   an  order  for  foreclosure  has  that  effect     The 
lessor  can  therefore  look  with  tranquillity  upon  the  litigation,  and 
is  free  to  take  advantage  of  the  order  of  foreclosure  or  not,  as  he 
may  think  fit     It  cannot  be  suggested  that  the  lessor  is  a  necessary 
and  proper  party  to  a  suit  for  foreclosure  of  a  term.     It  may  be, 
indeed,  that  a   bill   for  foreclosure  which  joined  the  lessor  as 
defendant,  and  claimed  possession  of  the  land  as  against  him  on 
ecjuitable  grounds,  would  be  bad  for  multifariousness.     How  then 
can  the  appellant  be  made  the  respondent  to  an  originating  summons 
for  the  same  purpose  ?  For  the  respondents  it  is  contended  that 
the  words  of  sec.  4  of  the  Act,  which  empower  the  Judge  to  direct 
the  summons  to  be  served  on  such  other  persons  as  he  may  think 
fit,  confer  a  general  jurisdiction  on  the  Court  in  these  proceedings 
to  detennine  the  right  of  possession  against  any  person  on  any 
ground.     In  my  opinion  this  power  is  given  in  aid  of  the  jurisdic- 
tion conferred  by  sec.  3,  and  does  not  extend  that  jurisdiction, 
which  is  confined  to  making  an  order  for  possession  against  the 
mortgagor  and  persons  claiming  under  him.     We  were  referred 
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to  the  caae  of  Triffett  v.  Union  Bank  of  Auatrcdiay  decided  by   H.  C.  ov  A. 
the  late  Chief  Justice  Sir  W.  L.  Dobson  in  1895  (1),  in  which  he  is        J^ 
said  to  have  exercised  jurisdiction  under  the  Equity  Procedure  Act      Cairns 
Xa  4  against  claimants  of  the  mortgaged   land   not  claiming  ^g^j^^g  ^nd 
through  the  mortgagor.     On  examination  of  that  case,  however,     Othbks. 
it  will  be  found  that  no  objection  was  taken  to  the  jurisdiction,    Griffith  o. J. 
and  further  that,  in  the  view  which  the  learned  Chief  Justice 
took  of  the  facts,  the  claimants  derived  title  from  the  mortgagor, 
and  were  clearly  persons  entitled  to  redeem  against  the  mortgagees. 
In  my  opinion  the  objection  to  the  jurisdiction  was  well  founded. 
I  think  that  the  legal  right  of  a  lessor  to  re-enter  under  the  con- 
ditions of  a  lease  cannot  be  litigated  on  a  summons  by  a  mortgagee 
of  the  term  for  foreclosure,  either  on  equitable  or  legal  grounds. 

This  is  sufficient  to  dispose  of  the  case.  But,  as  the  merits  of 
the  case  were  argued  before  us,  I  will  proceed  to  deal  with  them. 
It  will  then  become  apparent  that  the  objection  to  the  jurisdiction 
is  not  a  mere  question  of  form  or  procedure,  but  involves  important 
principles  affecting  the  administration  of  justice. 

As  presented  to  us,  the  respondents'  case  may  be  shortly  stated 
thus : — The  lessor  before  the  execution  of  the  lease  was  aware  that 
the  respondents  were  about  to  advance  to  the  lessee  on  the  security 
of  the  lease  a  sum  of  money  to  enable  him  to  pay  to  her  an  agreed 
som  of  larger  amount  by  way  of  foregift,  which  was  to  be  applied 
hy  her  in  erecting  buildings  on  the  land.  This  knowledge,  it  was 
contended,  imposed  upon  the  lessor  an  equitable  obligation  to  grant 
the  lease  in  such  a  form  that  the  intending  mortgagees  would  be 
protected  against  any  possible  forfeiture  of  the  lease  to  their  pre- 
jodioe,  or  else  an  equitable  obligation  not  to  take  advantage  of  any 
covenant  or  condition  in  the  lease  which  might  have  that  effect. 
It  is  clear  that  the  mere  fact  of  knowledge  by  a  lessor  that  the 
lessee  intends  to  mortgage  the  term  when  created  does  not,  of 
itaelf,  impose  any  obligation  upon  the  lessor  to  protect  the  future 
mortgagee's  interests.  The  suggested  equity  must  therefore  be 
founded  upon  some  dealings,  contractual  or  other,  between  the 
appellant  and  the  respondents.  No  evidence  whatever  was  offered 
of  any  contractual  relationship  between  them.  The  respondents' case 
must  then  rest  upon  the  doctrine  of  estoppel  by  conduct,  and  this 

(1)  Tasmaniao  Digest,  col.  S4. 
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H.  C.  OF  A.  is  the  view  which  the  Supreme  Court  apparently  took  of  it.  The  evi- 
dence relied  upon  by  them  was  a  passage  in  the  evidence  of  Sibley, 
Caibns      which,  as  recorded  in  the  Judge's  notes,  is  as  follows : — *'  I  told  Mr. 

BuRO]»8  AND  Cairns  (appellant's  husband)  before  I  paid  the  £600  that  Burgess 
Others.  Bros,  (respondents)  had  supplied  £400  of  it,  and  that  I  found  the 
Griffith  c. J.  balance,  £200,  myself.  The  lease  was  prepared  by  Mr.  Cruickshank. 
I  told  Mr.  Cairns  that  Burgess  Bros,  were  to  have  the  lease  for 
security.  This  was  told  by  me  to  him  before  the  lease  was 
executed.  I  told  Mr.  Cruickshank  that  Burgess  Bros,  were  finding 
£400,  and  urged  him  to  be  careful  in  drawing  the  lease  so  as  to 
protect  us."  The  learned  Chief  Justice,  who  delivered  the  judg- 
ment of  the  Court,  referring  to  this  last  piece  of  evidence,  said  : — 
"  She  "  (the  appellant)  "  must  be  held  to  have  consented  to  the 
instructions  given  by  Sibley  to  the  solicitor  that  the  lease  was  to 
be  so  drafted  that  the  respondents,  as  equitable  mortgagees, 
should  be  protected  by  it."  I  do  not  read  the  evidence  as  dis- 
closing any  such  instructions,  but,  if  they  were  given  by  the 
lessee,  I  fail  to  see  any  evidence  of  authority  in  Sibley  or  Cairns 
to  bind  the  appellant  to  any  departure  from  the  terms  of  the 
agreement  of  31st  August.  The  learned  Chief  Justice  proceeded  : 
— "  She  allowed  the  respondents  to  advance  their  money  upon 
these  conditions,  and  she  received  that  money  as  part  of  the  £600. 
There  is  an  equitable  obligation  on  the  part  of  the  appellant  to 
the  respondents  not  to  enforce  the  condition  of  forfeiture  upon 
the  bankruptcy  of  Sibley,  so  long  as  the  respondents  are  prepared 
to  comply  with  all  the  provisions  of  the  lease.  This  obligation 
is  clearly  enforceable  against  the  appellant."  He  then  quoted 
from  the  language  of  Loi-d  Chancellor  CavipbeU  in  Cai'rncroas  v. 
Larimer  (1)  which  was  a  case  of  equitable  estoppel.  It  has  been 
often  pointed  out  that  the  basis  of  the  doctrine  of  equitable 
estoppel  is  fraud.  The  rules  of  law  governing  it  are  clearly  stated 
by  Fry  J.  in  Willmott  v.  Barber  (2).  Upon  these  facts  I  am 
quite  unable  to  see  how  it  can  be  contended  either  that  the 
appellant  owed  any  duty  to  the  respondents,  or  that  she  made 
any  representation  of  an  existing  fact  to  them,  or  that  any 
representation  made  was  untrue.  The  appellant  and  the  respond- 
ents had  no  dealings  with  one  another.     The  respondents  advanced 

(1)3  Macq.  H.L.  Caa.,  827,  at  p.  830.  (2)  15  Ch.  D.,  96. 
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their  money  on  the  security  of  a  deposit  of  the  agreement  of   H.  C.  ov  A. 
31st  August,  to  be  followed  by  deposit  of  the  lease.     The  agree-       ,?_\ 
ment  to  give  the  security,  which  was  in  writing,  is  dated  22nd      Cairns 
October,  and  recites  the  agreement  of  Slst  August.     The  respond-  g^^^^^g  ^jjp 
oits  must  therefore  be  taken  to  have  been  aware  of  its  terms,     Others. 
which,  so  far  as  the  evidence  shows,  were  not  departed  from.     If     ontBth  c. j. 
the  respondents  had  preferred  to  take  a  legal  mortgage  by  assign- 
ment or  underlease,  the  consent  in  writing  of  the  lessor  would 
have  been  necessary  to  its  validity.     If  they  doubted  whether 
this  assent  could  be  obtained,  they  might  have  protected  them- 
sdves  by  obtaining  a  promise  of   consent   from   the   appellant 
before  advancing  their  money.     They,  however,  preferred  to  take 
an  equitable  mortgage,  which  did  not  impose  on  them  any  liability 
to  the  lessor,  as  an  assignment  would  have  done.     How  then  is  it 
fraudulent  for  the  lessor  to  take  advantage  of  her  legal  rights 
under  the  lease  ?    It  is  not  unimportant  to  observe  that  when  the 
respondents  obtained  the  lease  itself,  apparently  soon  after  it  was 
exeeated,  and  when  they  must  be  taken  to  have  known  its  terms, 
they  made  no  objection  to  them.     The  delay  was  not  explained. 
The  summons  was  to  obtain  delivery  of  possession  of  the  land. 
But  the  respondents  could  not  ask  for  possession  of  more  than 
was  comprised  in  their  mortgage,  that  is,  the  term  created  by  the 
lease,  which  was  the  foundation  of  their  title,  and  they  were  only 
entitled  to  it  subject  to  its  conditions.     It  was  suggested  that 
the  lease   was  wrongly  drawn,  and  ought  to  be  treated  as   if 
rectified,  by  omitting  the  covenant  not  to  assign  or  sublet  with- 
out leave,   and  the  proviso  for  re-entry  on  bankruptcy.     This 
suggestion,  however,  has  no  application  to  the  agreement  for  a 
lease  of  the  Cairns'  Hall,  which  contained  express  stipulations  on 
hoth  points.     If  a  bill  had  been  filed  against  the  appellant  for 
the  relief  given  by  the  Court,  it  would  have  been  necessary  to 
3et  out  plainly  the  nature  of  the  representations  of  fact  alleged 
to  have  been  made  by  her  upon  which  the  claim  to  relief  was 
founded,  and,  if  rectification  was  prayed,  to  set  out  the  grounds 
for,  and  nature  of,  the  rectification  asked  for.     Mr.  Lodge  was 
unable  to  distinctly  formulate  the  supposed  representations.    The 
tes^ndents,  as  already  pointed  out,  had,  when  they  made  their 
aflvances,  full  knowledge  of  the  actual  agreement  between  the 
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H.  C.  OF  A.  appellant  and  Sibley,  and  there  is  no  suggestion  on  the  evidence 

that  the  appellant  made  any  representation  to  the  contrary. 

Cairns  It  is  contrary  to  natural  justice  to  decide  a  cause  against  a 

BcROKs  AND  P^^y  without  giviug  him  a  proper  opportunity  of  knowing  the 

Othbrs.      (»ase  intended  to  be  made  against  him.    This  rule  is  especially 

orifflth  C.J.    applicable   when   the  case   rests  on   fraud.     In  Wallingford  v. 

Mutual  Society  (1),  Lord  Selbome  said : — "  With  regard  to  fraud, 

if  there  be  any  principle  which  is  perfectly  well  settled,  it  is  that 

general  allegations,  however  strong  may  be  the  words  in  which 

they  are  stated,  are  insufficient  even  to  amount  to  an  averment  of 

fraud  of  which  any  Court  ought  to  take  notice.     And  here  I  find 

nothing  but  perfectly  general  and  vague  allegations  of  fraud.   No 

single  material  fact  is  condescended  upon,  in  a  manner  which 

would  enable  any  Court  to  understand  what  it  was  that  was 

alleged  to  be  fraudulent.     These  allegations,  I  think,  must  be 

entirely  disregarded." 

The  case  made  by  the  affidavit  filed  in  support  of  the  summons 
in  this  case  does  not  even  contain  an  allegation  of  fraud  or  of  any 
facts  suggesting  fraud,  nor  does  it  set  up  any  case  for  rectifica- 
tion of  the  lease.  If  it  had  done  so,  the  appellant  would,  at  any 
rate,  have  had  an  opportunity  of  defending  herself  against  the 
charge  of  fraud,  and  of  adducing  evidence  on  the  question  whether 
the  covenant  and  proviso  now  objected  to  are  usual  in  leases  of 
public  houses  in  Tasmania.  With  regard  to  the  hall,  no  case  of 
any  sort  is  made  against  the  appellant.  With  regard  to  the  hotel, 
it  was  not,  in  my  opinion,  open  to  the  respondents,  even  if  the 
Court  had  had  jurisdiction  to  entertain  the  question  upon  the 
summons,  to  set  up  without  proper  warning  to  the  appellant  such 
a  case  as  that  upon  which  they  now  rely.  I  think  also  that  there 
was  no  evidence  to  support  that  case.  The  appeal  must  therefore 
be  allowed.  The  orders  appealed  from  will  be  discharged  and  the 
summons  will  be  dismissed  as  against  the  appellant  with  costs 
in  both  Courts  including  costs  of  Counsel  in  Chambers.  The 
respondents  must  pay  the  costs  of  the  appeal. 

Barton  J.    I  concur. 

(1)  5  App.  Cas.,  685,  at  p.  607. 
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O'CoNXOR  J.  The  facts  which  raise  the  question  of  jurisdiction  H-  C.  of  A. 
are  simple  and  beyond  dispute.  Sibley  and  Mrs.  Cairns  were 
both  actually  living  on  the  premises  when  the  proceedings  before  Cairns 
Mr.  Justice  Clark  began.  Whether  Sibley  was  there  as  a  lessee  b,,j^o^  ^^^d 
ander  an  existing  lease,  or  merely  as  servant  of  Mrs.  Cairns,  it  is  Others. 
dear  that  Burgess  Bros,  were  equitable  mortgagees  of  the  lease  oconnor  j. 
under  which  he  originally  entered,  and  he  was  their  mortgagor 
and  in  default.  Mrs.  Cairns  on  the  other  hand  was  no  party  to 
the  mortgage,  did  not  claim  under  the  mortgage,  nor  did  there 
exist  any  contractual  relation  between  her  and  Burgess  Bros. 
Her  position  was  simply  that  of  an  owner  of  the  fee  simple  enter- 
ing into  possession  of  her  land  on  the  determination  of  the  lease. 
Sibley's  lease  contained  a  condition  for  forfeiture  if  he  should 
seek  the  aid  of  the  Bankruptcy  Court  during  the  term.  It  was 
admitted  that  Sibley  had  broken  that  condition  ;  but  it  was  con- 
tended by  the  respondents  that,  as  against  Burgess  Bros.,  Mrs. 
Cairns  was  not  entitled  to  enter  and  take  possession,  and  could 
not  take  advantage  of  the  forfeiture,  because  to  do  so  under  the 
circumstances  alleged  by  the  plaintiffs  would  be  to  act  in  fraud  of 
Burgess  Bros.,  and  contrary  to  the  duty  which  in  equity  she 
owed  them.  Assuming  for  the  moment  that  Burgess  Bros,  have 
established  a  case  which  in  an  ordinary  equity  suit  would  justify 
an  order  for  possession  against  Mrs.  Cairns,  I  am  unable  to  see 
that  such  an  order  could  be  made  upon  an  originating  summons 
under  the  jurisdiction  conferred  by  the  Equity  Procedure  Act, 
No.  4 

It  is  only  a  mortgagor  or  a  mortgagee  who  can  take  out  an 
originating  summons  under  the  Act,  and  the  relief  which  can  be 
obtained  under  the  summons  is  defined  and  limited  by  sec.  3. 
That  is  the  section  which  gives  jurisdiction — the  rest  of  the  Act 
is  nothing  more  than  ancillary.  The  limits  of  the  jurisdiction 
are  set  out  in  these  words  "sale,  foreclosure,  delivery  of  posses- 
sion by  the  mortgagor."  That  is  the  relief  wliich  the  mortgagee 
can  obtain  against  the  mortgagor.  The  section  then  goes  on  to 
define  the  relief  which  can  be  obtained  by  the  mortgagor  against 
the  mortgagee — "redemption,  reconveyance  or  delivery  of  posses- 
.nion  by  the  mortgagee  or  accounts  of  rents  and  profits  against  the 
mortgagee."     The  next  section  then  directs  that  the  persons  to 
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H.  C.  OF  A.  be  served  with  the  summons  are  to  be  those  who  in  accordance 
with  the  existing  equity  practice  "would  be  the  proper  defend- 
Cairns  *^^te  ^  *  ^^^^  or  action  for  the  like  relief  as  that  specified  by  the 
BuROMs  AND  s^i'^^^o^s/'  ^hus  giving  the  Court  power  to  bring  in  persons  claim- 
Othkrs.  ing  under  mortgagor  or  moi-tgagee,  or  having  such  interests  in 
O'Connor  J.  the  mortgage  as  the  Court  would  deem  nece^ssary  to  consider  and 
protect  in  making  the  order.  Then  follow  at  the  end  of  the 
section  these  words: — "  The  Judge  may  direct  such  other  persons 
to  be  served  with  the  summons  as  he  may  think  fit."  It  is  con- 
tended that  these  words  are  wide  enough  to  justify  making  Mrs. 
Cairns  a  party  to  these  proceedings  and  giving  to  Burgess  Bros. 
the  relief  of  an  award  of  possession  as  against  her.  I  am  unable 
to  assent  to  that  contention.  The  words  no  doubt  give  the  Judge 
an  uncontrolled  discretion  as  to  the  persons  who  may  be  served 
with  the  summons  and  who  thereby  may  get  notice  of  the  pro- 
ceedings. It  is  necessary  that  he  should  have  wide  powers  of 
bringing  before  him  all  those  persons  whose  interests  must  be 
considered  in  making  the  order.  But  these  powers  are  in  aid  of 
the  relief  which  the  Judge  is  authorized  to  give.  The  scope  of 
the  relief  itself  is  not  extended.  That  is  confined  bv  the  terms 
of  the  summons.  The  Judge  cannot  give  relief  beyond  that 
claimed  in  the  summons,  and  the  summons  can  only  claim  the 
relief  defined  in  sec.  3,  namely  relief  by  a  mortgagor  against 
a  mortgagee  or  by  a  mortgagee  against  a  mortgagor.  There  was 
nothing  to  prevent  the  Judge  directing  Mrs.  Cairns  to  be  served 
with  the  summons  at  the  risk  of  coats  to  Burgess  Bros,  if  the 
Judge  should  think  fit  so  to  order.  But  bringing  her  before  the 
Court  could  not  give  the  Court  jurisdiction  to  make  an  order 
against  her  when  she  was  neither  the  mortgagor  nor  claimed 
under  him.  If  the  interpretation  contended  for  by  the  respondent 
were  adopted,  it  would  be  always  in  the  power  of  the  Judge  to  turn 
an  originating  summons  under  the  Act  into  a  suit  for  summary  eject- 
ment as  against  any  person  in  possession  of  the  mortgaged  land, 
no  matter  how  the  possession  arose,  or  upon  what  ground  an  order 
for  possession  was  souglit  against  him.  Taking  the  ordinary  gram- 
matical meaning  of  the  words  of  the  Act,  no  such  jurisdiction  is 
given.  But  assuming  that  the  general  words  of  the  last  part  of  sec. 
4  which  I  have  quoted  were  grammatically  capable  of  being  con- 
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stmed  so  as  to  give  the  jurisdiction  claimed,  a  consideration  of   H.  C.  of  A. 
the  scope  and  purpose  of  the  Act  itself  will  show  that  such  a  con-        ^^_^ 
stniction  would  be  contrary  to  the  intention  of  the  legislature.      cairns 
From  beginning  to  end  of  it  the  Act  expressly  deals  only  with  the  5^^^^  and 
rights  of  mortgagors  and  mortgagees.     The  form  of  proceeding,     Othbrs. 
by  originating  summons  which,  as  in  this  instance, gives  no  notice    oconnor  j. 
to  the  defendant  of  the  case  which  is  to  be  made  against  him  may 
probably  work  no  injustice  in  cases  where  the  rights  in  con- 
troversy are  those  of  mortgagor  and  mortgagee  or  of  persons 
claiming  under  them — ^rights  in  most  cases  determined  by  deed, 
or  by  agreement^  or  by.  consideration  of  the  conditions  of  an 
equitable  deposit.     But  where  the  Judge  has  to  go  outside  the 
deed  or  agreement,  or  the  circumstances  of  the  equitable  deposit, 
and  has  to  investigate  the  rights  of  parties  who  are  strangers  to 
the  deed  or  agreement  and  whose  right  to  possession  depends  upon 
entirely  different  considerations,  there  is  danger  of  injustice  being 
worked  by  the  application  of  a  summary  procedure  which  gives 
the  party  in  possession  no  notice  of  the  case  against  which  he  has 
to  defend  himself.    Perhaps  no  stronger  illustration  of  the  unfair- 
ness of  applying  this  summary  procedure  against  a  defendant  in 
possession  not  a  party  to  the  mortgage  could  be  given  than  is 
afforded  by  this  case  itself.      One  can  well  understand  that  the 
legislature  might  have  seen  good  reason  for  establishing  a  cheap 
and  summary  method  of  proceeding  in  cases  between  mortgagor 
and  mortgagee.     But  taking  the  whole  scope  and  purpose  of  the 
Act  I  can  see  no  indication  of  an  intention  on  the  part  of  the 
i^;islature  to  extend  the  jurisdiction  of  the  Act  beyond  those  cases 
where  the  rights  of  the  parties,  or  of  those  in  possession  under  them, 
are  regulated  by  a  mortgage  whether  legal  or  equitable.     If  the 
objection  now  under  consideration  involved  merely  a  question  of 
practice  or  procedure,  as  has  been  urged  by  the  respondents,  this 
Court  would  not  interfere  if  the  practice  or  procedure  were  well- 
e^blished,  even  though  the  Court  might  think  the  practice  or 
procedure  irregular  or  inconvenient.     But  the  question  is  one  of 
jurisdiction,  substantive  jurisdiction,  and  not  merely  of  practice 
or  procedure.      Besides,  the  prctctice  or  procedure,  which  the  re- 
spondents claim  they  were  right  in  following,  has  not  been  by 
any  means  established.      I  agree  with  my  learned  brother  the 
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H.  C  OF  A.  Chief  Justice  that  the  case  of  Triffett  v.  Union  Bank  of  Aus- 
tralia (1)  does  not  decide  the  question,  and  the  judgment  of  the 
Cairns      Supreme  Court  of  Tasmania  in  the  present  case,  although  aflSrm- 
Bdrgms  and  ^^S  ^^'  Justice  Clark's  decision  does  so  on  this  point  with  some 
Oi'HKR8.      doubt.     On  this  part  of  the  case  therefore  I  have  come  to  the 
O'Connor  J.    conclusiou  that  Mr.  Justice  Clark  had  no  jurisdiction  to  make  the 
order  appealed  against,  and  that  the  Supreme  Court  of  Tasmania 
ought  to  have  so  held.     As  to  the  rest  of  the  case  I  entirely  agree 
with  my  learned  brother  the  Chief  Justice  that  no  reason  has  been 
shown  why  Mrs  Caims  should  not  as  against  Burgess  Bros,  take 
advantage  of  the  forfeiture  of  Sibley's  lease  and  re-enter  into 
possession  of  her  land.     I  concur  with  him  in  holding,  for  the 
I'easons  which    he  has  fully  stated,  that  the  appeal  on  both 
grounds  must  be  sustained. 

Appeal  allowed  with  costs.  Order  appealed 
from  and  ancillary  order  of  29th  Feb- 
iniary,  1904,  discharged.  Summons 
dismissed  as  against  appellant  with 
costs  in  both  Courts, 

Solicitor  for  appellant,  J.  W,  Hudson, 
Solicitors  for  respondents,  Roberts  &  AUport 

(1)  Tasmanian  Digest,  col.  84. 
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PARKIN  AND  COWPER  ....     Appellants; 

Defendants, 

AND 

JAMES  AND  OTHERS Respondents. 

Plaintiff  and  Defendants, 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

VICTORIA. 

The  Constitution,  sees.  71,  73,  l^—Appeal  to  High  Court  from  judgment  of    ^'  ^'  ^'  '^• 
Supreme  Court  qf  State— Judgment  pronounced  by  single  Judge  in  Chambers —  Iwio. 

Order  on  originating  mimmona  —  Conditions  on  Appeals  —  Special  Leave — 
Jwiidary  Act  1903  {No,  6  of  1903)  sec,  So—Supreme  Court  Act  ( Victoria),  {Xo,  ^*^^^^»^'«» 
1142),  sees.  3,  8,  37,  64,  &5— Rules  of  Supreme  Court  of  Victoria  1884,  Or.  LV.  ^^^^^^  ^3, 

The  words  **  the  Supreme  Court  of  any  State  "  in  sec.  73  of  the  Constitution  ^P^  ^^' 

are  used  to  designate  that  Court  which  at  the  time  of  the  establishment  of  the  orifnth  C.  J., 

Commonwealth  was  in  any  particular  State  known  by  the  name  of  '*  the  (yn^°  ^j 
Suprame  Court "  of  that  State. 

Hddt  therefore,  that,  subject  to  the  conditions  mentioned  in  that  section, 
•a  appeal  lies  to  the  High  Court  from  every  judgment  Ac.  which,  according 
to  the  law  of  a  particular  State,  is  a  judgment  &c.  of  the  Supreme  Court  of  that 
State. 

Sawnders  ▼.  Borlhistle,  1  C.L.R.,  379,  followed. 

An  order  made  by  a  Judge  of  the  Supreme  Court  of  Victoria  sitting  in 
CShambers,  upon  an  originating  summons,  by  which  the  rights  of  the  parties 
voder  a  will  are  finally  decided  is,  under  the  Statute  law  of  that  State,  an 
order  of  the  Supreme  Court. 

Seable^  an  order  made  in  Chambers  by  a  Judge  of  the  Supreme  Court  of  a 
Sute,  even  apart  from  express  legislation  in  that  State,  is  an  order  of  the 
Sqireme  Court  of  that  State  within  the  meaning  of  sec.  73  of  the  Constitution. 

The  provision  in  sec.  73  of  the  Constitution  that  **  no  exception  or  regulation 
proicribed  by  the  Parliament  shall  prevent  the  High  Court  from  hearing  or 
determining  any  appeal  from  the  Supreme  Court  of  a  State  in  any  matter  in 
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which  at  the  estftblishtnent  of  the  Commonwealth  on  appeal  lies  ...  to 
the  Queen  in  Council "  includes  matters  in  which  an  appeal  then  lay  either 
with  or  without  special  leave  of  the  Privy  Council. 

The  conditions  imposed  by  sec.  35  of  the  Judiciary  Act  1903  on  appeals  to  the 
High  Court  from  judgments  kc.  of  the  Supreme  Court  of  a  State  are  exhaustive. 

Ileldf  therefore,  that  no  special  leave  is  necessary  to  appeal  from  the  final 
judgment  of  the  Supreme  Court  of  a  State  pronounced  by  a  Judge  sitting; 
as  a  Court  of  first  instance  for  or  in  respect  of  any  sum  or  matter  at  issue  amount- 
ing to,  or  of  the  value  of,  £.^K)0. 


Appeal  from  the  Supreme  Court  of  Victoria. 

An  originating  summons  was  taken  out  by  Alfred  Ernest  James, 
one  of  the  trustees  and  executors  of  the  will  of  Charles  Lister, 
deceased,  to  determine  certain  questions  arising  under  such  will. 
The  defendants  were  Annie  Watson  Lister,  May  Lister,  Harold 
Lister,  Elizabeth  Parkin,  Frank  Cowper  and  George  Lister,  and 
Edward  Nathan  Brown,  assignee  of  the  insolvent  estate  of  Frank 
Lister.  The  summons  was  heard  by  Hodges  J.  in  Chambers,  and 
he  made  a  certain  order. 

From  this  order  Elizabeth  Parkin  and  Frank  Cowper  appealed 
to  the  High  Court. 

As  this  report  only  deals  with  a  preliminary  objection  to  the 
jurisdiction  of  the  High  Court  to  entertain  the  appeal,  it  is  not 
necessary  to  set  out  any  of  the  facts  of  the  case. 

MacArthur  and  Cussen,  for  the  appellants. 

Higgins  K.C.,  and  Hogan,  for  the  plaintiff  respondent. 

Irvine,  for  the  defendants,  A.  W.  Lister,  May  Lister  and  Harold 
Lister,  respondents,  took  a  preliminary  objection.  This  Court 
has  no  jurisdiction  to  entertain  this  appeal.  Assuming  that  the 
decision  in  Saunders  v.  Borthistle  (1),  is  correct,  the  order  made 
in  this  case  is  not  an  order  of  the  Supreme  Court  within 
the  meaning  of  sec.  73  of  the  Constitution.  Whether  the  Judge 
was  exercising  a  part  of  the  original  jurisdiction  vested  in  the 
Supreme  Court,  or  whether  he  was  exercising  an  additional 
jiu-isdiction  given  by  the  Rules  under  the  State  Act,  his  order  is, 
by  the  terms  of  the  Supreme  Court  Act  1890,  expressly  excluded 


(1)  1  C.L.R.,  379. 
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from  those  orders  which  are  to  be  deemed  orders  of  the  Supreme  H-  C.  of  A. 
Court.    This  order  might  be  pleaded  as  res  judicata,  not  as 
by  a  judgment  of  the  Supreme  Court,  but  as  by  a  final  order  of  pabkin  and 
a  Judge  having  jurisdiction  to  make  it.     [He  referred  to  Supreme     C^^^*^ 
CauH  Act  1890  (V.),  sees.  9, 10, 18-20, 23,  27, 32, 37, 45, 54, 55.]  The    Jamb^  and 

last  two  sections  define  when  a  Judge  exercising  jurisdiction  is        

the  Supreme  Court,  and  when  he  is  not.  When  he  sits  in  Court 
for  Chamber  business  he  is  the  Court.  That  implies  that  when 
he  does  not  sit  in  Court  for  that  business  he  is  not  the  Court 
[He  referred  to  Rules  of  the  Supreme  Court  1884,  Or.  LII.  r.  1.] 
This  application  was  not  made  in  Court.  Or.  LV.  r.  3  is  the  rule 
under  which  this  particular  jurisdiction  was  exercised.  An  order 
made  under  that  Rule  is  not  entered  in  the  same  way  as  an  order 
of  the  Court.  It  may  have  the  efiect  of  a  judgment  of  the  Court 
in  deciding  the  rights  of  the  parties,  but  that  does  not  carry  the 
matter  further.  Where  the  Constitution  says  that  the  High 
Court  may  entertain  appeals  from  judgments  &c,  of  the  Supreme 
Courts  of  the  States,  the  question  is  what  according  to  the  local 
State  laws  is  a  judgment  of  the  Supreme  Court  ?  To  decide  that 
one  must  look  at  the  Acts  of  the  State  and  the  Rules  made  under 
thoee  Acts.  There  it  is  found  that  orders  of  the  Court  are  to  be 
drawn  up  in  a  certain  form,  and  that  orders  of  a  Judge  are  to  be 
draiftii  up  in  another  form ;  this  order  is  drawn  up  in  the  latter 
form,  and  does  not  purport  to  be  an  order  of  the  Supreme  Court. 
It  appears  from  In  re  Fawsitt  (1),  that  an  originating  summons 
IS  an  action.  But  that  does  not  touch  the  question  whether  an 
order  made  on  an  originating  summons  is  a  judgment  &c.,  of  the 
Supreme  Court.  By  Rules  of  the  Supreme  Court  1900,  Or. 
LVin.  r.  1  *  different  times  are  fixed  for  service  of  notice  of  appeal 
from  a  decision  of  a  Judge  in  Chambers  and  from  a  decision  of  a 
Judge  sitting  in  Court. 

[Griffith  C.J. — A  matter  decided  on  originating  summons 
oould  not  be  litigated  again,  and  so  to  all  intents  and  purposes  it 
is  a  judgment  of  the  Court.] 

The  matter  may  be  referred  to  the  Chief  Clerk  and  his  decision 
binds  the  parties. 

(1)  30  Ch.  D.,  231. 
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H.  C.  OF  A.  [Ctisseii  referred  to  In  re  HoUoway  (1),  and  Marwick  v.  Orion 

^^\  (2),  as  to  the  meaning  of  "  originating  summons."] 

Parkin  and  Except  that  the  latter  case  goes  a  little  further  in  saying  that 

CowpER  j^  jg  practically  the  same  as  a  suit  in  Ekjuity,  those  cases  throw  no 

Jambs  and  more  liffht  on  the  question  under  consideration  here. 


Others. 


Higgins  K.C.  The  trustee  does  not  desire  to  take  one  side  or 
the  other  in  this  discussion.  There  is  however  a  question  whether 
the  affidavit  filed  pursuant  to  Rules  of  the  High  Court,  22nd 
August,  1904,  r.  5,  should  not  state  facts  from  which  the  Court 
can  draw  the  conclusion  that  the  matter  is  above  the  appealable 
amodnt,  instead  of  merely  stating  that  it  is  above  the  amount. 

McLcArthur.  The  question  is  whether  this  is  a  judgment  &c.  of 
the  Supreme  Court  within  sec.  73  of  the  Constitution.  It  does 
not  affect  that  question  that  by  a  State  Act  or  by  Rules  made 
under  a  State  Act  some  judgments  are  for  certain  purposes  called 
judgments  of  the  Supreme  Court,  while  others  are  called  orders 
of  a  Judge.  Even  looking  at  the  Victorian  Acts  and  Rules  this 
is  a  judgment  of  a  Judge  of  the  Supreme  Court  exercising  the 
jurisdiction  of  the  Supreme  Court.  For  it  is  under  Older  LV. 
r.  8  of  the  Rules  of  the  Supreme  Court  1884  properly  called  a  judg- 
ment, and  sec.  55  of  the  Suprerne  Court  Act  1890  gives  to  a  Judge 
sitting  in  Chambers  power  to  exercise  the  jurisdiction  of  the 
Supreme  Court.  In  Clover  v.  Adams  (3)  it  was  held  that  a  Judge 
in  Chambers  was  a  Judge  before  whom  the  particular  suit  was 
depending,  although  the  suit  had  never  been  before  him  and  was 
initiated  in  the  Court.  This  case  is  on  all  fours  with  Saunders 
V.  Borthistle  (4).  As  to  the  meaning  of  the  word  *'  respectively  " 
in  sec.  55  of  the  Supreme  Court  Act  1890,  see  Salm  Kyrhurg  v. 
Posnanski  (5),  followed  in  Amstell  v.  Lesser  (6).  It  would  be  an 
extraordinary  thing  if,  by  calling  judgments  by  a  particular  name 
in  a  State  Act,  the  State  legislature  could  oust  the  jurisdiction  of 
the  High  Court.  If  it  is  in  substance  a  judgment  of  the  Supreme 
Court,  though  technically  not  so  called  by  the  State  Act  and  Rules, 

(1)  (1894)  2  Q.B..  163.  (4)  1  C.L.R.,  379. 

(2)  JO  V.L.R.,  33  ;  16  A.L.T.,  14.  (5)  13  Q.B.D.,  218. 

(3)  6  Q.B.D.,  622.  (6)  16  Q.B.D.,  187. 
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it  is  a  jadgment  of  the  "  Supreme  Court "  within  the  meaning  of  H.  C,  of  a. 
sea  73  of  the  Constitution.     It  is  the  substance,  and  not  the  form,        ^^* 
of  the  judgment  that  is  to  be  c^msidered.  Parkin  and 

COWPER 
V. 

Irvine  in  reply.     The  State  legislature  has  power  to  say  what   James  and 

Othsrs. 
shall  be,  and  what  shall  not  be  judgments  of  the  Supreme  Court.       ' 

[Griffith,  C.J. — But  not  by  calling  them  by  another  name.] 

The  legislature  has  intentionally  defined  the  matters  in  which 

a  Judge  shall  constitute  the  Court.     A  Judge  in  Chambers  has  no 

power  to  punish  for  contempt.     In  Saunders  v.  B<yii;ki8tle  (1)  the 

Act  under  consideration  made  the  decision  sought  to  be  appealed 

from  a  decision  of  the  Full  Court.     The  Victorian  legislature  has 

expressed  the  distinction  between  orders  made  by  a  Judge  in  Court 

ifid  those  made  by  a  Judge  in  Chambers. 


Griffith  C.  J.  intimated  that  the  Court  desired  to  hear  argument 
on  the  interpretation  of  sec.  73  of  the  Constitution,  and  especially 
on  the  question  whether  the  term  "  the  Supreme  Court  of  any 
State"  includes  the  case  of  a  single  Judge  exercising  the  jurisdic- 
tion of  the  Court  or  is  limited  to  the  Supreme  Court  as  a  Court 
of  final  appeal. 

The  matter  was  further  argued,  Isaacs  K.C.  appearing  for  the 
a}^llants  in  addition  to  the  counsel  already  mentioned. 

Irvine,  The  question  is  whether  an  appeal  lies  to  the  High 
Court  from  a  Judge  of  the  Supreme  Court  of  Victoria  sitting  as  the 
Court,  and  the  answer  to  this  question  turns  upon  the  interpreta- 
tion of  sec  73  of  the  Constitution.  The  first  point  to  be  de- 
tennined  in  answering  that  question  is  what  is  the  precise  meaning 
of  the  words  "Supreme  Court"  in  sec.  73.  There  are  only  two 
alternative  meanings  that  can  be  given  to  those  words,  viz. — (i.) 
The  Supreme  Court  as  constituted  by  the  State  legislature  for  the 
time  being  and  so  called  ;  (ii.)  The  highest  Court  of  judicature  in 
the  State — the  Court  of  final  resort  in  the  State.  The  broad 
difference  between  those  meanings  is  apparent.  If  the  first 
meaning  is  correct,  the  result  is  that  the  State  legislature,  or 

(1)  1  C.L.R.,379. 
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H.  C.  OF  A.  the  Judges  exercising  authority  delegated  to  them,  may  confine 

the  jurisdiction  of  the  Supreme  Court  within  narrow  limits  and 

Parkin  and  SO  limit   the  jurisdiction  of  the  High  Court,  and  that  a  con- 

CowpER      tinually  fluctuating  meaning  will  be  given  to  the  words  "  Supreme 

James  and    Court,"  and  a  meaning  not  uniform  in  the  several  States.    The 
Others. 
legislature  might  for  instance  amalgamate  the  jurisdictions  of  the 

Supreme  Court  and  of  the  County  Court  in  one  tribunal  called 
the  Supreme  Court  and  create  a  new  Court,  calling  it  the  Appeal 
Court,  and  not  the  Supreme  Court.  The  result  would  be  that 
there  could  be  no  appeals  from  that  Appeal  Court  to  the  High 
Court.  If,  on  the  other  hand,  "Supreme  Court"  in  the  Constitu- 
tion means  Court  of  final  resort,  it  would  be  immaterial  that  in 
Victoria  the  local  legislature  has  made  the  Courts  of  final  resort 
and  of  first  instance  one  Court  and  called  it  the  "Supreme  Court" 
The  appeal  would  only  lie  from  what  is  in  eflfect  the  Court  of 
Appeal. 

[Barton  J. — The  use  of  the  words  "  Federal  Supreme  Court " 
in  sec  71  assists  that  argument.  "Supreme"  must  there  mean 
"  highest "  Court]. 

In  Victoria  the  Criminal  Court  is  part  of  the  Supreme  Court, 
and  if  the  first  meaning  is  given  to  the  words  "Supreme  Court" 
in  sec.  73,  a  judgment  in  a  criminal  prosecution  would  be  within 
that  section  and  from  all  sentences  of  the  Criminal  Courts  there 
would  be  as  of  right  an  appeal  to  the  High  Court,  which  certainly 
was  not  intended.  It  may  be  said  that  because  the  words  "Supreme 
Court"  in  the  Order  in  Council  mean  the  Supreme  Court  as  con- 
stituted by  15  Vict.  No.  10,  a  similar  limitation  should  be  placed 
on  the  words  when  used  in  the  Constitution.  But  that  does  not 
follow,  for  the  Order  in  Council  was  intended  to  give  a  right  of 
appeal  for  Victoria  only,  while  the  Constitution  was  intended  to 
have  a  general  application  to  all  the  States. 

[O'Connor  J. — I  understand  your  argument  to  be  that  the  word 
"Supreme"  is  adjectival. 

Grifb^th  C.J. — Or  that  the  words  "Supreme  Court"  are  not 
words  of  designation.] 

Yes.  As  the  Constitution  is  intended  to  be  for  all  time  the 
words  mean  the  Court  which  at  any  particular  time  is  the  highest 
Court.     The  object  of  the  creation  of  the  High  Court  was  to  make 
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it  the  national  Court  of  appeal  from  the  ultimate  Courts  of  the  H.  C.  op  A. 

Statea    The  only  other  alternative  is  that,  to  determine  the  extent 

of   the  appellate  jurisdiction  of  the  High  Court,  one  must  read  p^rki 

into  sec  73  not  only  the  State  Acts  but  the  rules  of  practice  in 

the  different  States.     The  effect  might  be  to  destroy  the  appellate   James  and 

Others 

jurisdiction  of  the  High  Court;  the  effect  would  be  to  make  the       

character  of  that  jurisdiction  vary  according  to  the  varying  and 
not  uniform  legislation  of  each  State.  So  far  as  this  particular 
case  is  concerned  it  does  not  matter  which  of  the  two  meanings 
is  given  to  the  words;  because  if  it  means  the  Supreme  Court  as 
constituted  by  the  State  laws,  this  order  was  not  an  order  of  that 
Court. 

[Griffith  C.J. — If  that  were  the  meaning,  this  Court  would  be 
a  domestic  Court  of  appeal  for  every  State,  which  would  be  a  vast 
fonction  for  the  Court  to  have. 

O'Connor  J. — In  some  years  this  Court  might  be  the  domestic 
Court  of  appeal,  and  in  other  years  it  might  not,  according  to  the 
way  the  Court  was  constituted  in  a  particular  State.] 

If  the  words  mean  the  ultimate  Court  of  appeal  of  the  State,  it 
does  not  matter  that  the  Victorian  legislature  says  that  a  Judge  at 
nisi  prius  is  the  Supreme  Court  and  that  the  Full  Court  is  also 
the  Supreme  Court,  because  the  Judge  at  nisi  pinus  has  to  deter- 
mine matters  subject  to  appeal  to  the  Full  Court.  His  jurisdic- 
tion is  a  jurisdiction  6U&  nioclo  :  See  Sxipi^eTne  Court  Act  1890, 
sec  37.  There  the  distinction  is  drawn  between  civil  and  criminal 
matt^frs.  It  may  be  that  in  criminal  matters  a  discretionarj'^  appeal 
lies,  but  in  civil  matters  a  single  Judge  is  the  Supreme  Court 
only  subject  to  appeal  to  the  Full  Court.  It  was  so  decided  in 
Commercial  Bank  of  Australia  v.  McCaskill  (1). 

[Griffith  C.J. — I  see  no  reason  for  doubting  the  correctness  of 
that  decision.] 

The  view  that  the  words  "Supreme  Court"  mean  the  highest 
Court  is  strengthened  by  considering  the  practice  of  the  Privy 
Council.  Where  by  colonial  legislation  a  special  jurisdiction  is 
given  to  a  Judge,  in  the  exercise  of  which  his  decision  is  final,  the 
Privy  Council  entertains  appeals  from  that  decision.  Thus  under 
19  Vict.  No.  13,  sees.  4  and  6,  the  Judge  in  Equity  was  given  a 

(1)23  V.L.R.,  343;  19  A.L.T.,  102. 
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H.  C.  OF  A.  jurisdiction  under  which  his  judgment  was  to  be  equivalent  to  a 

1905.        judgment  of  the  Supreme  Court,  and  it  was  provided  that,  not- 

Pakkin  and  withstanding  an  appeal  might  have  been  had  from  it  to  the  Full 

CowpER      Court,  an  appeal  might  still  be  had  to  the  Privy  Council.     That 

James  and    is  no  longer  the  law,  but  under  it  it  was  decided  that  an  appeal 

Others 

might  be  had  direct  to  the  Privy  Council  from  the  decision  of  the 

Judge :  Davis  v.  The  Queen  (1) ;  WoolUy  v.  Ironstone  Hill  Lead 
G.  M.  Go,  (2). 

[Griffith  C.J. — We  have  entertained  appeals  in  New  South 
Wales  under  similar  circumstances.] 

In  Australian  Smelting  Co.  v.  British  Broken  Hill  Pro- 
prietary Co.  (3),  it  appears  to  have  been  overlooked  that  in 
the  two  cases  above  mentioned  the  application  was  made  within 
the  fourteen  days  limited  for  appealing  to  the  Full  Court.  That 
fact,  however,  is  immaterial  to  this  argument.  In  Garden  Gully 
United  Quartz  Mining  Co.  v.  McLister  (4),  the  appeal  was  direct 
from  a  single  Judge  in  Equity.  With  the  exception  of  those 
cases  there  is  not  in  the  history  of  the  Supreme  Court  of  Victoria 
any  case  in  which  an  appeal  has  been  admitted  to  the  Privy 
Council  from  a  single  Judge.  It  is  the  practice  of  the  Privy 
Council  not  to  allow  appeals  until  the  whole  jurisdiction  of  the 
particular  colony  is  exhausted.  This  point,  however,  is  not  very 
important,  because  there  is  no  doubt  that  the  King  in  Council  has 
a  prerogative  right  to  entertain  appeals  from  any  Court  except 
in  so  far  as  that  right  is  given  up  by  Imperial  Statute  or  by 
Orders  in  Council. 


[Isaaxis  K.C. — In  Hcnty  v.  The  Queen  (5)  an  appeal  to  the  Privy 
Council  from  a  single  Judge  was  entertained.  It  was  however  by 
consent  of  the  parties.] 

Suppose  that  on  a  trial  evidence  was  improperly  admitted  or 
there  was  other  ground  for  a  new  trial,  and  that  the  Judge 
entered  judgment  on  the  findings  of  the  jury  or  of  himself,  the 
ordinary  course  would  be  to  ask  the  Full  Court  for  a  new  trial,  or  to 
appeal  to  the  Full  Court  and  also  ask  for  a  new  trial.    If,  instead 


(1)  I  V.R.  (E.),  33 

(2)  1  V.L.R.  (E.),  237. 

(3)  23  V.L.R.,  643 ;  20  A.L.T.,  46. 


(4)  L  App.  Cas.,  39  ;  Mew«'  Digest, 
vol.  3,  col.  606. 

(5)  (1896)  A.C.,  567. 
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of  doing  that,  the  appellant  should  appeal  to  the  High  Court  and  R-  C.  of  A. 

ask  for  a  new  trial,  according  to  the  view  that  the  "  Supreme       ^ '^ 

Court"  means  the  Supreme  Court  as  constituted  by  the  State  Parkin ani> 

legislature,  the  High  Court  must  entertain  the  application.   That  is      ^^**** 

the  locncal  result.     The  Privy  Council  has  decided  that  it  will  not    Jamks  and 
^  ^  "^  ,  .  Others. 

entertain   appeals  of  that  kin<l:   See  Dcu/nino  v.  Bellotti  (1). 

Before  the  Act  7  &  8  Vict.  c.  69,  the  Privy  Council  would  not 
entertain  an  appeal  unless  the  Courts  of  intermediate  resort  were 
exhausted  :  In  re  Asaiffneea  of  Mannivg  &  Co.  (2) ;  In  re  (7am- 
hrldge  (3)  ;  Bunny  v.  Judges  of  Supreme  Court  of  New  Zealand 
{\\  These  authorities  show  the  general  practice  of  the  Privy 
Council,  and  make  it  much  more  difficult  to  put  on  sec.  73  of  the 
Constitution  a  meaning  which  would  impose  upon  this  Court  such 
a  wide  jurisdiction. 

Higgins  ELC.  (with  him  Hogan)  for  the  plaintiff  respondent. 
From  the  point  of  view  of  the  trustee  it  is  desirable  to  have  an 
end  of  litigation,  and  therefore  he  supports  the  view  of  the  other 
respondents.  The  matter  depends  on  sec.  73  of  the  Constitution. 
The  word  "  other  "  in  the  phrase  "  any  other  Coui*t  of  any  State 
from  which  at  the  establishment  of  the  Commonwealth  an  appeal 
lie«  to  the  Queen  in  Council,"  is  very  important.  Its  effect  is  that 
the  words  "  Supreme  Court "  mean  the  Supreme  Court  from 
which  an  appeal  lies  to  the  Privy  Council.  The  next  question 
then  is,  at  the  establishment  of  the  Commonwealth  did  an  appeal 
lie  from  a  single  Judge  to  the  Privy  Council  ?  If  there  is  any 
doubt  as  to  the  meaning  of  the  words  "  from  which  ....  an 
appeal  lies  to  the  Queen  in  Council,"  sec.  74  shows  what  is  meant. 
There  can  be  no  appeal  to  the  Privy  Council  unless  an  Order  in 
Coancil  says  that  it  lies,  or  unless  special  leave  is  granted.  The 
preamble  to  7  &  8  Vict.  c.  69  states  that  its  intention  is  to  enable 
the  Queen  in  Council  to  provide  for  the  admission  of  appeals  from 
CoortA  other  than  Courts  of  error  or  appeal.  But,  if  one  looks 
»t  the  Order  in  Council,  one  sees  that  no  provision  is  made  for 
appeal  except  from  a  final  order  of  the  Supreme  Court.  There  is 
in  it  no  indication  of  any  intention  to  give  a  right  of  appeal  from 
a  angle  Judge  where  an  appeal  lies  to  the  Full  Court. 

ri)  11  App.  Gas.,  604.  (3)  3  Moo.  P.C.C,  175. 

(2)  3  Moo.  P.C.C,  154  at  p.  163.  (4)  15  Moo.  P.C.C,  164  at  p.  170. 
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H.  C.  OF  A.       [laodcs  K.C. — At  the  time  the  Order  in  Council  was  made  one 

^ •        Judge  could  sit  in  Banco.     See  19  Vict.  No.  13,  sec.  3.] 

Parkin  and       Even  if  that  be  so,  the  intention  is  to  allow  an  appeal  only  from 
CowpKR     ^j^g  gj^g^j  determination — the  last  word  that  the  Supreme  Court  of 

Jamks  and    Victoria  can  say.     The  onus  is  on  those  who  have  an  ample  right  of 
Others.  "^  r       & 

appeal  to  the  Full  Court  to  show  that  they  can  go  to  the  Pri\7 

Council,  and  if  they  cannot  go  there  they  cannot  go  direct  to  the 
High  Court. 

Isaacs  K.C.{MacArthur  and  Cussen  with  him),  for  the  appellants. 
Before  the  Judicature  Act  1883  the  only  case  in  which  a  single 
Judge  could  give  a  judgment  was  in  the  Court  of  Ekjuity.  At 
common  law  and  under  the  Common  Law  Procedui^e  Statute  1S65 
the  jury's  verdict  was  followed  after  the  lapse  of  the  first  four 
days  of  term  by  the  judgment  of  the  Court  unless  a  rule  nwi 
were  granted.  Where  there  were  special  findings,  the  Judge 
would  direct  a  verdict  to  be  entered,  but  he  would  not  give 
judgment.  Saunders  v.  Borthistle  (1)  is  a  distinct  decision  of 
this  Court  that  an  appeal  lies  to  this  Court  from  a  single  Judge, 
and  that  it  is  immaterial  that  an  appeal  might  have  been,  but 
was  not,  had  to  the  Full  Court.     This  is  not  a  question  of  grace 

but  of  right. 

[Griffith  C.J. — The  observations  on  this  point  in  that  case 
were  unnecessary  to  the  decision.] 

The  judgment  in  that  case  rested  on  this,  that  the  judgment 
from  which  leave  to  appeal  was  sought  was  a  judgment  of  the 

Supreme  Court. 

[O'CoxNOR  J. — That  case  does  not"  settle  the  question  one  way 

or  the  other. 

Griffith  C.J.— Suppose  the  decision   was  wrong,  should  we 

adhere  to  it  ?] 

When  the  reason  is  essential  to  the  judgment  this  Court  should 
adhere  to  it :  Landon  Tramivays  Co.  v.  London  County  Council 
(2).  The  view  taken  in  Saunders  v.  Borthistle  (1)  is  correct. 
There  is  only  one  Supreme  Coui-t  in  Victoria,  and  the  judgment 
of  that  Court  may  be  given  in  more  ways  than  one.  But  in  what- 
ever way  it  is  given  it  is  a  judgment  of  the  Supreme  Court.  Tlie 
primary  and  natural  meaning  of  the  words  in  the  Constitution 

(1)  IC.L.R.,379.  (•2)(1898)A.C.,37o. 
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should  be  adhered  to.     The  words  "  Supreme  Court "  are  not  H.  C.  op  a. 
ambigaous  on  their  face.     The  words  "  from  which     ...     an 
ai^>eal  liep  to  the  Queen  in  Council "  mean  from  which  an  appeal  parkin  and 
lies  as  of  right  to  the  Queen  in  Council.  Copper 

[Gbiffiih  C.J. — I  have  great  doubt  about  that.     How  can  you   James  and 

aay  that  an  appeal  lies  as  of  right  to  the  Privy  Council  ?     Leave       

moat  be  given  in  some  way  or  another.     The  words  suggest  that 
i^ypeals  lie  from  other  Courts  than  the  Supreme  Court,  and  would 
apparently  include  an  appeal  from  an  inferior  Court  from  which 
appeal  does  not  lie  to  the  Supreme  Court.     Clearly  an  appeal 
would  lie  from  such  a  Court  to  the  Privy  Council  by  special  leave.] 
To  say  that  an  appeal  lies  as  of  right  to  the  Privy  Council 
merely  means  that  the  matter  is  one  as  to  which  under  the  Order 
in  Council  or  under  the  Statute  an  appeal  is  allowed.     Under 
sec  73  of  the  Constitution  this  Court  is  to  have  unlimited  juris- 
diction to  hear  appeals  from  certain  specified  Courts,  subject  only 
to  any  exceptions  of  a  certain  kind  that  Parliament  may  make. 
The  second  clause  of  that  section  is  intended  to  indicate  the 
matters  as  to  which  Parliament  is  not  to  have  the  power  to  make 
regulations.     If  the  words   ''an   appeal   lies   to   the   Queen   in 
Council "  in  that  clause  included  an  appeal  as  of  grace,  they  would 
impose  no  limitation  on  the  word  **  matter,"  and  the  words  "  in 
which  an  appeal  lies    ....     to  the  Queen  in  Coimcil "  would 
be  superfluous.     The  clause  would  'be  a  very  roundabout  way  of 
aaying  that  Parliament  might  make  ho  exception  or  regulation 
which  would   prevent   the  High  Court  from  entertaining  any 
appeals  from  the  Supreme  Court. 

[Griffith  C.J. — The  clause  means  that  no  subject  matter  of 
appeal  can  be  excluded  altogether,  but  it  does  not  prevent  regula- 
tioQs,  as  to  the  appealable  amount  for  instance.] 

But  an  exception  or  regulation  fixing  the  appealable  amount  at 
£1000  would  transgress  against  the  clause,  because  an  appeal  lies 
to  the  Privy  Council  where  the  amount  exceeds  £500. 

[Irvine. — That  is  not  an  "  exception  or  regulation,"  but  one  of 
the  well  known  "  conditions  of  and  restrictions  on  "  appeals  to  the 
Privy  Council  referred  to  in  the  third  clause  of  sec.  73.] 

[Griffith  C.J. — That  clause  may  mean  that  an  appeal  from 
the  decision  of  a  single  Judge  to  the  High  Court  shall  be  subject 
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H.  C.  OF  A.   to  the  same  conditions   and   restrictions  as   those  applying  to 

appeals  from  a  single  Judge  to  the  Privy  Council.] 
Parkin  and       This  Court  is  given  a  very  large  jurisdiction  as  to  appeals,  and 
CowpKR     j^  jg  Yq^i  to  Pariiament  to  say  to  what  extent  it  shall  be  cut  down. 
James  AND    The   second  clause  puts   certain   limitations   on  that  power  of 

Oth  krs 

Parliament,  but  if  the  clause  is   not  limited   to  appeals  as  of 

right  to  the  Privy  Council,  it  would,  as  to  the  Supreme  Court, 
take  away  altogether  the  power  to  impose .  limitations  on  appeals 
to  the  High  Court. 

As  to  the  term  "  appeal  as  of  right,"  see  Stafford  and  Wheelei' 
on  the  Practice  of  the  Privy  Council,  p.  708,  where  the  two 
modes  of  appealing  are  called  "  appeals  by  right  of  grant "  and 
"  appeals  by  special  leave."  In  the  third  clause  of  sec.  74  (3)  a 
distinction  is  clearly  drawn  between  an  appeal  lying  to  the  Privy 
Council,  and  an  appeal  for  which  special  leave  must  be  granted. 
The  general  Order  in  Council  is  a  standing  permission  to  suitors 
to  appeal.  It  is  hard  to  see  why  a  judgment  of  a  single  Judge 
sitting  in  Court  is  not  a  judgment  of  the  Supreme  Court  within 
the  meaning  of  section  73.  The  section  does  not  say  those 
judgments  of  the  Supreme  Court  from  which  an  appeal  lies  to 
the  Privy  Council. 

[Griffith  C.J. — Would  not  "sentence"  there  include  a  criminal 
matter?] 

It  apparently  would.  This  Court  ought  not  to  consider  the 
present  inconvenience  arising  from  a  particular  interpretation  of 
the  Constitution.  But  it  is  of  the  highest  moment  that  this  Court 
should  not  put  such  an  interpretation  on  the  Constitution  as  to 
denude  itself  of  some  jurisdiction  apparently  conferred  upon  it 
To  interpret  sec.  73  in  the  way  suggested  would  be  to  limit  the 
power  not  only  of  this  Court  but  also  of  Parliament,  for  Parlia- 
ment will  be  denied  the  power  to  legislate  as  to  appeals  from  a 
single  Judge.  The  words  "  Supreme  Court "  needed  no  definition, 
they  had  a  well  known  meaning.  A  curious  result  would  follow 
from  interpreting  "Supreme  Court"  as  highest  Court,  that  is  the 
Full  Court.  Under  sec.  74,  in  the  matters  there  referred  to,  by 
parity  of  reasoning,  no  appeal  would  be  permissible  from  the  Full 
Court  of  the  High  Court  to  the  Privy  Council  without  the  certi- 
ficate of  the  High  Court  mentioned  in  the  section ;  but  there  wotdd 


2aLR.]  OF  AUSTRALIA.  327 

be  no  prohibition  against  an  appeal  to  the  Privy  Council  from  a   H.  C.  of  a. 
decision  of  one  of  the  Justices  of  the  Hiffh  Court  exercisinsr  the 
jurikliction  of  the  High  Court.     If  a  judgment  of  a  single  Judge  parkin  and 
of  the  Supreme  Court  of  the  State  sitting  in  Court  be  not  a  judg-     ^^wper 
ment  of  the  Supreme  Court,  it  must  follow  that  a  judgment  of  a   James  and 

Judge  of  this  Court  is  not  a  judgment  of  the  High  Court.  

Sec  35  of  the  Judiciary  Act  1903  fixes  the  conditions  and 
restrictions,  which  are  different  from  those  fixed  as  to  appeals  to 
the  Privy  Council,  and  are  the  only  conditions  and  restrictions  on 
appeals.     That  section  shows  that  the  widest  meaning  is  given  to 
the  words  "  Supreme  Court."     The  whole  of  the  Judges  of  the 
Supreme  Court  might  have  sat  to  hear  this  case.     It  is  the  one 
Court    [He  referred  to  the  Sujn^erae  Court  Act  1890,  sees.  9,  10, 
36,  37,  54,  55  as  to  the  meaning  of  "  Supreme  Court."]     The  mean- 
ing of  the  latter  portion  of  sec.  3  of  19  Vict.  No.  13  is  that  where 
there  had  been  an  appeal  to  the  Full  Court  from  the  decision  of  a 
Judge  in  Elquity,  there  might  nevertheless  be  an  appeal  to  the 
Privy  Council,  although  the  appellant  might,  if  he  had  chosen,  have 
Appealed  direct  to  the  Privy  Council  from  the  decision  of  the 
Judge  in  Equity.     There  is  not  by  any  means  certainty  of  opinion 
« to  whether  under  the  Order  in  Council  appeals  are  limited  to 
decisions  of  the  ultimate  Court  of  resort.     [He  referred  to  Dean 
V. Daw»m  (1),  Attomey-Oeneral  v.  Municipal  Council  of  Sydney 
(2).]    Notice  of  appeal  to  the  Full  Court  should  have  been  given 
within  seven  days  of  the  order,  and,  as  no  such  notice  was  given, 
tcoording  to  the  argument  for  the  respondent,  the  order  then 
became  an  order  of  the  Supreme  Court  and  an  appeal  then  lay  to 
the  High  Court. 

[Grifftth  C.J. — Assuming  that  the  Order  in  Council  would 
not  apply  to  an  appeal  from  a  single  Judge,  the  conditions  and 
restrictions  of  the  Order  in  Council  would  not  apply  to  an  appeal 
from  a  single  Judge  to  the  High  Court.] 

Then  special  leave  to  appeal  would  have  to  be  obtained.  Apart 
from  the  Judiciary  Act  1903  the  question  then  would  be,  what 
irould  be  the  conditions  of,  and  restrictions  on,  an  appeal  in  this 
CMe  to  the  Privy  Council  ?  But  sec.  35  of  the  Judiciary  Act 
1903  lays  down  exhaustively  all  the  conditions  of,  and  restrictions 

<!)  9N.S.W.  L.R.  (E.).  27.  (2)  13  N.S.W.  L.R.  (E.),  161. 
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H.  0.  OP  A.  on,  appeals  to  the  High  Court.  Parliament  has  "  otherwise 
}__^       provided"  within  the  meaning  of  sec.  73  of  the   Constitution. 

Parkin  amd  The  appellants  may  therefore  appeal  as  of  right,  provided  they 
CowpER     comply  with  sec.  36  of  the  Judiciary  Act  1903.    At  any  rate  they 

James  and  are  entitled  to  ask  for  special  leave  to  appeal.  [He  also  referred 
'     to  Oilea  v.  Wooldridge  (1),  and  Angas  v.  Cowan  (2).] 

Irvine  in  reply.  If  the  words  "  Supreme  Court "  in  sec  73  had 
the  meaning  that  it  is  what  the  legislature  of  each  State  says  is 
the  Supreme  Court,  the  result  would  be  subversive  of  the  constitu- 
tional right  of  appeal  given  to  this  Court.  For,  instead  of  the 
Parliament  of  the  Commonwealth  having  the  control  as  to  what 
matters  shall  be  appealable,  that  control  would  be  left  in  the 
Parliaments  of  the  States.  The  question  is  not  whether  the 
Parliaments  of  the  States  are  likely  to  deprive  the  Supreme  Courts 
of  their  jurisdiction,  but  whether  they  have  power  to  do  so.  The 
use  of  the  words  "  a  Supreme  Court  called  the  High  Court,"  is 
very  significant  as  to  the  meaning  of  "  Supreme  Court "  in  the 
following  sections.  It  must  mean  the  Couit  of  last  resort. 
In  that  view  this  Court  would  have  jurisdiction  to  hear  appeals 
from  all  judgments  which  a  State  legislature  said  were  to  be  final 
and  conclusive.  If  the  other  view  is  taken  then  this  particular 
order  is  not  an  order  of  the  Supreme  Court.  The  conditions  of, 
and  restrictions  on,  appeals  to  the  High  Court  still  apply,  except 
to  the  extent  that  they  are  altered  by  sec.  35  of  the  Judiciary 

Act  1903. 

Cur.  adv.  vtUL 

The  judgment  of  the  Court  was  read  by 
Sydney,  GRIFFITH  C.J.     This  is  an  appeal  from  a  decision  of  Hodges  J. 

in  Chambers  upon  the  hearing  of  an  originating  summons  by  which 
the  rights  of  the  parties  under  a  will  were  finally  determined.  A 
preliminary  objection  was  taken  to  the  hearing  of  the  appeal  on 
the  ground  that  a  decision  of  a  Judge  in  Chambers  on  an  origin- 
ating summons,  although  having  the  effect  of  a  final  adjudication 
of  the  rights  of  the  parties,  is  not  a  judgment  or  order  of  the 
Supreme  Court  of  Victoria  within  the  meaning  of  the  Constitu- 

(1)  13  S.A.  L.R.,  185.  (2)  17  S.A.  L.R.,  110. 


April  19. 


2  C.LR.]  OF  AUSTRALIA.  329 

ticHL    We  asked  for  further  argument  on  the  question  whether  in  H.  C.  of  a. 
any  case  a  judgment  of  a  single  Judge  of  the  Supreme  Court       ^     ** 
acting  as  a  Court  of  first  instance,  from  which  an  appeal  lies  to  Parkin  and 
the  Full  Court  of  the  State,  is  such  a  judgment,  and  we  are  much      '-^owpbe 
indebted  to  counsel  for  the  assistance  which  they  have  given  us.    Jamks  and 

We  will  deal  first  with  the  larger  aspect  of  the  question,  which  is       

one  of  great  importance  to  litigants,  not  only  in  Victoria  but 
throughout  the  Commonwealth,  and  might,  if  decided  in  favour  of 
the  appellant,  have  the  effect  of  casting  an  unexpected  burden  of 
work  upon  this  Court.  This,  however,  cannot  of  course  in  any 
way  influence  our  decision. 

The  appellate  jurisdiction  of  the  High  Court  is  conferred  by  the 
Constitution,  not  by  the  Judiciary  Act.  Sec.  73  of  the  former 
provides  that  the  High  Court  shall  have  jurisdiction  "  with  such 
exceptions  and  subject  to  such  regulations  as  the  Parliament  pre- 
scribes to  hear  and  determine  appeals  from  all  judgments  decrees 
orders  and  sentences  "of  federal  Courts,  or  "of  the  Supreme  Court  of 
any  State,  or  of  any  other  Court  of  any  State  from  which  at  the 
establishment  of  the  Commonwealth  an  appeal  lies  to  the  Queen 
in  Council,"  and  proceeds  :  "  But  no  exception  or  regulation  pre- 
scribed by  the  Parliament  shaU  prevent  the  High  Court  from 
hearing  and  determining  any  appeal  from  the  Supreme  Court  of 
a  State  in  any  matter  in  which  at  the  establishment  of  the 
Commonwealth  an  appeal  lies  ...  to  the  Queen  in  Council. 
Tntil  the  Parliament  otherwise  provides,  the  conditions  of  and 
restrictions  on  appeals  to  the  Queen  in  Council  from  the  Supreme 
Courts  of  the  several  States  shall  be  applicable  to  appeals  from 
them  to  the  High  Court." 

It  was  suggested  that  the  term  "  the  Supreme  Court  of  any 
State "  was  capable  of  meaning  the  Court  of  ultimate  appeal  in 
the  State,  as  distinguished  from  the  Court  actually  designated  by 
that  name,  in  other  words,  that  the  word  "  Supreme  "  is  used  as 
an  adjective  of  quality  and  not  of  designation ;  and  it  is  pointed 
out  that  in  sec.  71  the  High  Court  is  called  a  Federal  Supreme 
Coort  We  all  know  that  at  the  time  of  the  establishment  of  the 
Commonwealth  the  designation  of  the  highest  Court  of  Judicature 
in  each  State  was  the  "  Supreme  Court,"  and  that  appeals  then 
%  from  those  Courts  to  the  Queen  in  Council.     If  the  suggested 
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H.  C.  OF  A.  meaning  were  accepted,  the  mention  of  the  Supreme  C!ourt  by  name 

^ '^       would  be  unnecessary,  since  the  words  "  any   .     .    Court  of  any 

Parkin  and  State  from  which     ....     an  appeal  lies,"  would  have  been 

CowpBR     sufficient  to  include  the  Supreme  Court.     These  words  are,  how- 

JAMK9AN1)    ever,  clearly  used  to  designate  Courts  other  than  the  Supreme 

Court,  and  as  distinguished  from  it.     It  is  a  matter  of  common 

know^ledge  that  the  immediate  purpose  of  their  insertion  was  to 
include  the  appellate  tribunal  of  South  Australia  consisting  of  the 
Governor  in  Council,  although  it  by  no  means  follows  that  in 
their  application  they  are  confined  to  that  tribunal.  Applying, 
then,  the  ordinary  canons  of  construction,  we  cannot  entertain 
any  doubt  that  the  term  "  Supreme  Court "  is  used  in  the  Consti- 
tution to  designate  the  Courts  which  at  the  time  of  the  establish- 
ment of  the  Commonwealth  were  known  by  that  name.  It  may 
be  that  the  term  would  also  include  Courts  established  under 
another  name  in  substitution  for  them,  but  with  similar  functions. 

An  appeal  to  the  High  Court  is,  therefore,  given  from  all  judg- 
ments, decrees,  orders  and  sentences  of  the  Supreme  iUourts,  but, 
until  the  Parliament  otherwise  provided,  the  existing  conditions 
and  restrictions  on  appeals  to  the  Queen  in  Council  were  to  be 
applicable  to  such  appeals,  while  Parliament  had  power  to  make 
exceptions  from  the  right  of  appeal,  and  to  prescribe  regulations 
as  to  its  exercise,  subject  to  the  condition  that  the  power  of  this 
Court  to  hear  and  determine  an  appeal,  in  any  matter  in  which  an 
appeal  then  lay  to  the  Sovereign  in  Council,  should  not  be  denied. 

It  will  be  convenient  to  consider :  (l)What  was  the  law  applic- 
able to  appeals  from  the  Courts  of  a  State  to  the  Sovereign  in 
Council  at  the  time  of  the  establishment  of  the  Commonwealth  ? 
(2)  What  were  the  existing  conditions  of  and  restrictions  on  appeals 
from  the  Supreme  Courts  ?  and  (3)  What  exceptions  and  regula- 
tions have  been  prescribed  by  the  Parliament  as  to  such  appeals  ? 

The  preamble  to  the  Act  3  &  4  Wm.  IV.  c.  41  (1833),  en- 
titled "  an  Act  for  the  better  administration  of  justice  in  His 
Majesty's  Privy  Council,"  which  made  provision  for  the  constitu- 
tion of  the  Judicial  Committee,  contains  a  recital  that  "  from  the 
decisions  of  various  Courts  of  Judicature  in  the  East  Indies,  and 
in  the  plantations,  colonies,  and  other  dominions  of  His  Majesty 
abroad,  an  appeal  lies  to  His  Majesty  in  Council."     It  is  unneces- 
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8My  to  discuss  the  origin  of  the  right  of  appeal,  which  cleariy  H.  C.  op  A. 

existed.     It  appears,  however,  that  in  several  cases  the  right  of        *»^ 

appeal  had  been  limited  by  the  instrument  regulating  its  exercise  parkin  and 

to  decisions  of  the  Court  of  last  resort  in  the  colony  or  possession     Cowpkr 

which,  in  many  instances,  consisted  of  the  Governor.     The  Act  7    James  and 

Others. 
ir  8  Vict  c  69,  which  is  an  Act  to  amend  the  Act  3  &  4  Wm.  IV.       

c  41,  and  to  extend  the  jurisdiction  and  powers  of  the  Privy 
Coimcil,  recites  that  "  by  the  laws  now  in  force  in  certain  of  Her 
Majesty's  colonies  and  possessions  abroad  no  appeals  can  be  brought 
to  Her  Majesty  in  Council,  for  the  reversal  of  the  judgments  sen- 
tences decrees  and  orders  of  any  Courts  of  Justice  within  such 
colonies,  save  only  of  the  Courts  of  Error  or  Courts  of  Appeal 
within  the  same  ;  and  it  is  expedient  that  Her  Majesty  in  Council 
should  be  authorized  to  provide  for  the  admission  of  appeals  from 
other  Courts  of  Justice  within  such  colonies  or  possessions."  It 
then  enacts  that  ''it  shall  be  lawful  for  Her  Majesty  by  any  order 
or  orders  to  be  from  time  to  time  made  with  the  advice  of  the 
Privy  Council  to  provide  for  the  admission  of  any  appeal  to  Her 
Xajesty  in  Council  from  any  judgments  sentences  decrees  or 
orders  of  any  Court  of  Justice  within  any  British  colony  or  pos- 
session although  such  Court  shall  not  be  a  Court  of  Error  or  a 
Court  of  Appeal  within  the  colony  or  possession  and  also  by  such 
Older  or  orders  to  make  such  provisions  as  may  seem  meet  for 
instituting  and  prosecuting  such  appeals."  Then  follows  a  proviso 
in  these  words :  "  Provided  also  that  any  such  order  as  aforesaid 
may  be  either  general  and  extending  to  all  appeals  to  be  brought 
from  any  such  Court  of  Justice  as  aforesaid  or  special  and  ex- 
tending only  to  any  appeal  to  be  brought  in  any  particular  case." 
Under  this  Statute  it  has  been  the  practice  to  make  Orders  in 
Council  applicable  to  all  appeals  from  the  Supreme  Court  of  a 
eolony  or  possession,  and  containing  specific  restrictions  as  to  the 
ri^t  of  appeal  and  conditions  as  to  its  exercise,  and  also  to  make 
special  orders  giving  leave  to  appeal  in  cases  not  falling  within  the 
general  order  applicable  to  the  particular  Court.  There  can  be 
no  doubt  that  under  this  Statute  the  Sovereign  in  Council  can 
give  leave  to  a  suitor  to  appeal  from  any  decision  of  any  Court 
whatever  in  a  colony  or  possession,  and  as  little  that  the 
Sovereign  can  grant  such  leave  in  respect  of  a  decision  of  a  Judge 
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H.  C.  OF  A.  of  a  Supreme  Court  acting  as  a  Court  of  first  instance,  whether 
^^^       the  general  Order  in  Council  applicable  to  that  Supreme  Court 

Parkin  akd  ^ncludes  such  a  decision  or  not.      In  Harrison  v.  Scott  (1)  an 
^^^     appeal  was  heard  from  a  Judge  of  the  Supreme  Court  of  Jamaica 

'^Ot"*  ^^^   upon  a  bill  of  exceptions  to  his  direction  to  a  jury,  without  an 

intermediate  appeal  to  the  Court  of  Appeal  in  the.  Island.     Lord 

Brougham  said  (2)  :  "  It  was  clearly  the  meaning  of  the  legisla- 
ture in  passing  the  7th  and  8th  Vict.  c.  69  to  favour  appeals  of 
this  nature."  (The  learned  Lord  was  himself  the  author  of  the 
Act).  The  same  course  was  adopted  under  the  same  circumstances 
in  Attomey-Oeneral  of  Jamaica  v.  Manderaon  (3).  A  recent 
instance  of  a  similar  application  which  was  entertained  by  the 
Judicial  Committee  without  objection  is  afibrded  by  the  case  of 
Mitchell  V.  New  Zealand  Loan  and  Meramtile  Agency  Co.  (4). 
In  all  cases,  therefore,  an  appeal  lay  to  the  Sovereign  in  Council, 
but  in  all  cases  leave  to  appeal  had  to  be  obtained,  either  from 
the  Court  appealed  from  or  from  the  Privy  Council.  The  general 
Orders  in  Council  prescribed  the  conditions  on  which  the  Court 
appealed  from  was  bound  to  grant  such  leave,  while  in  all  other 
cases  a  special  order  for  leave  by  the  Sovereign  in  Council  was 
necessary. 

It  was  contended  for  the  respondents  that  the  words  "  in  which 
.  .  .  .  an  appeal  lies,"  as  used  in  the  second  paragraph  of  see. 
73  of  the  Constitution,  mean  "  in  which  an  appeal  lies  as  of  right," 
or  "by  right  of  grant,"  as  it  is  called  by  text  writers,  using  those 
as  synonymous  with  the  term  "  without  special  leave."  The 
words  "  an  appeal  lies  "  are  twice  used  in  that  section.  In  the 
first  paragraph  the  words  "  from  which  ....  an  appeal  lies  to 
the  Queen  in  Council"  are  used  as  words  of  description  to  designate 
the  Courts  referred  to.     In  the  second  paragraph  the  words  "  any 

matter  in  which an  appeal  lies  to  the   Queen  in 

Council "  are  used  in  the  same  way  to  designate  certain  matters 
with  respect  to  which  the  Parliament  is  to  have  no  power  of 
making  exceptions.  It  is  clear  that  in  the  first  paragraph  the 
words  "  an  appeal  lies  "  cannot  be  limited  in  the  manner  suggested. 
The  Supreme  Court  was  a  Court  from  which  an  appeal  lay  to  the 

(1)  6  Moo.  P.C.C,  357.  (3)  6  Moo.  P.C.C.,  239. 

(2)  5  Moo.  P.C.C.  at  p.  370.  (4)  (1904)  A.C..  149. 
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Queen  in  Council,  in  the  sense,  in  which  the  words  are  there  used,  H-  ^'-  ov  A. 

quite  irrespective  of  the  question  whether  special  leave  was  or       ^ ^ 

was  not  necessary  in  any  particular  case.     And  it  is  not  easy  to  Pabkik  and 
suggest  a  valid  reason  consistent  with  the  usual  rules  of  inter-      Covtpbb 
pretation  of  Statutes  for  putting  a  different  construction  upon  the    '^^I^^  ^^ 

same  words  in  the  second  paragraph.   On  consideration,  moreover,       

it  will  be  seen  that  the  argument  is  based  on  the  fallacy  that  the 
tenn  "  as  of  right "  is  synonymous  with  "  as  of  course,"  so  that  an 
appeal  could  not  be  said  to  lie  as  of  right  imless  it  lay  "  as  of 
course."  But  the  words  "  as  of  right "  and  "  as  of  course  "  are  not 
s}'nonymoua  For  instance,  a  writ  of  prohibition  is  said  to  be  a 
writ  of  right  but  not  of  course :  Mayor  of  London  v.  Cox  (1). 
We  cannot  see  any  sufficient  reason  for  interpolating  either  form 
of  words  after  the  words  "  an  appeal  lies." 

In  one  sense,  and  we  think  the  truer  sense,  every  appeal  lay  as 
of  right.  In  some  cases  it  lay  as  of  course  upon  compliance  with 
OQuditions  prescribed  in  advance  by  a  general  Order  in  Council, 
in  others  only  on  compliance  with  the  condition  of  obtaining 
special  leave.  But  every  suitor  was  entitled  as  of  right  to  ask 
the  aid  of  the  Sovereign  in  Coimcil,  which  might  be  granted  or 
withheld  Inouropinion,the  words"  any  matter  in  which  .... 
an  appeal  lies  "  are  words  of  qualification  or  description  having 
rererence  to  classes  of  cases  as  differentiated  by  the  nature  of  the 
decision  or  right  affected,  e.,7.,  a  decision  of  the  Court  sitting  as  a 
tribunal  to  decide  disputed  elections  (see,  for  instance,  ThSberge 
V.  Laudi'y)  (2),  and  do  not  refer  to  the  differentiation  imposed  by 
the  general  Orders  in  Council  as  between  decisions  in  cases  of  the 
sameclasa 

We  find  then  that  at  the  time  of  the  establishment  of  the  Com- 
nionwealth  special  leave  to  appeal  was  necessai-y  in  two  classes  of 
cases : — (1)  Cases  in  which  the  appeal  was  not  from  the  Court  of 
last  resort  in  the  colony  or  possession ;  (2)  Cases  which,  although 
the  appeal  was  from  such  a  Court,  were  not  within  the  general 
Order  in  Council  applicable  to  the  colony  or  possession.  This 
Blight  be  for  either  of  two  reasons  :  (a)  That  the  nature  of  the 
H^iestion  involved  in  the  decision  did  not  bring  it  within  the 

il)  LR.  2  H.L..  at  p.  283.  (2)  2  App.  Cas.,  102. 
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H.  C.  OF  A.  Order  in  Council,  or  (6)  That  the  pecuniary  value  of  the  civil 
Z™*        right  involved  did  not  bring  it  within  the  Order.     But  in  all  cases 

Parkin  and  ^^  appeal  lay,  if  not  without,  then  with,  special  leave. 
CowpKR         rpj^jg  being  the  state  of  the  law  applicable   to  appeals,  the 

James  and    Constitution  came  into  force,  by  which  an  appeal  is  given  to  the 

'      High  Court  from  all  judgments  of  the  Supreme  Court  of  any 

State  or  of  any  other  Court  of  a  State  from  which  Court  an 
appeal  then  lay  to  the  Queen  in  Council.  The  latter  words  are 
not  material  on  the  point  now  under  consideration.  They  do  not 
qualify  the  words  "all  judgments  ....  of  the  Supreme  Court 
of  any  State,"  and  it  is  in  our  opinion  impossible  to  limit  these  words 
to  cases  in  which  an  appeal  lay  as  of  course  or  without  special  leave. 
It  is  clear,  therefore,  that  an  appeal  lies  to  this  Court  from  every 
judgment  of  the  Supreme  Couit  of  a  State,  unless  it  has  been 
taken  away  or  qualified  by  some  exception  or  regulation  made  by 
the  Parliament  of  the  Commonwealth.  The  power  of  the  Parlia- 
ment in  this  respect  is  limited  by  the  provision  that  no  such 
exception  or  regulation  shall  prevent  the  High  Court  from  hearing 
and  determining  any  appeal  from  the  Supreme  Court  of  a  State 
in  any  matter  in  which  at  the  establishment  of  the  Common- 
wealth an  appeal  lay  to  the  Queen  in  Council.  We  have  already 
pointed  out  that  these  words,  in  our  judgment,  are  intended  to 
create  a  diacriTnen  depending  upon  the  nature  of  the  decision  and 
not  upon  the  terms  of  the  particular  Order  in  Council.  If, 
however,  the  latter  view  were  accepted,  the  only  effect  of  this 
proviso  would  be  that  the  Parliament  could  not  by  any  exception 
or  regulation  take  away  the  right  of  appeal  in  any  case  within 
the  Order  in  Council  applicable  to  the  State,  but  would  be  free  to 
do  so  in  any  case  that  did  not  fall  within  the  Order.  In  this  view 
the  question  for  decision  in  each  case  would  be  whether  the 
Parliament  has  in  fact  made  such  an  exception. 

Full  effect  can,  indeed,  be  given  to  the  words  empowering  the 
Parliament  to  make  "  exceptions  "  by  holding  them  to  be  applic- 
able to  appeals  from  the  other  judgments  mentioned  in  sec  73, 
namely,  judgments  of  Justices  exercising  the  original  jurisdiction 
of  the  High  Court,  judgments  of  any  other  Federal  Court  or 
Court  exercising  Federal  jurisdiction,  and  judgments  of  any  other 
Court  from  which  an  appeal  lay  to  the  Sovereign  in  Council. 
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The  term  "  regulation  "  in  the  first  and  second  paragraphs  of  sec   R-  C.  of  a. 
73  appears  to  be  used  as  synonymous  with  the  terms  "  conditions 
and  restrictions  "  in  the  third  paragraph.     It  is  an  apt  word  as  parkin  and 
applied  to  appeals  under  a  right  of  appeal  from  which  there  could      ^Jowpek 
be  no  absolute  exception,  while  the  words  "conditions  and  restric-    James  and 

tioDs''  were  equally  apt  as  applied  to  appeals  regulated  by  the       ' 

Order  in  Council,  and  the  Statute  of  7  &  8  Vict.  It  will  be  seen, 
when  we  come  to  consider  the  third  point,  that  the  Parliament 
has  not  attempted  to  except  any  judgment  of  the  Supreme  Courts 
absolutely  from  appeal. 

We  proceed  to  consider  the  conditions  of  and  restrictions  on 
appeals  which  existed  at  the  establishment  of  the  Commonwealth. 
These  were,  in  part,  contained  in  the  general  Orders  in  Council, 
which,  in  the  case  of  Victoria,  required  the  Supreme  Court  to 
grant  leave  to  appeal  from  final  judgments  in  certain  specified 
cases,  including  cases  in  which  a  civil  right  of  the  value  of  £500 
was  involved,  and  empowered  them  in  their  discretion  to  grant 
leave  to  appeal  from  interlocutory  judgments  of  the  same  class. 
In  either  case  it  was  a  condition  of  the  appeal  that  the  appellant 
should  give  security  to  an  amount  to  be  fixed  by  the  Supreme 
Court  not  exceeding  £500.  This  Order  in  Council  prescribed 
both  restrictions  and  conditions.  With  regard  to  cases  not  falling 
within  the  terms  of  the  Order  in  Council,  there  was  no  restriction, 
bat  it  was  a  condition  of  the  appeal  that  special  leave  should  be 
granted  by  the  Sovereign  in  Council.  Except,  therefore,  so  far 
as  the  Parliament  has  prescribed  other  conditions  and  restrictions, 
those  which  we  have  stated  still  apply. 

We  oome  now  to  the  third  point :  What  regulations  has  the 
Parliament  prescribed  ?  To  answer  this  question  reference  must 
be  made  to  the  Judiciary  Act  1903.  Sec.  35  of  that  Act  so 
far  as  material  is  as  follows : — 

"The  appellate  jurisdiction  of  the  High  Court  with  respect  to 
judgments  of  the  Supreme  Court  of  a  State,  or  of  any  other 
Court  of  a  State  from  which  at  the  establishment  of  the  Common- 
wealth an  appeal  lay  to  the  Queen  in  Council,  shall  extend  to  the 
following  judgments  whether  given  or  pronounced  in  the  exercise 
of  federal  jurisdiction  or  otherwise  and  to  no  others,  namely : 

**(o)  Every  judgment,  whether  final  or  interlocutory,  which — 


336 


HIGH   COURT 


[1905. 


H.  C.  OF  A. 
1905. 


Parkin  and 

COWPBR 
V. 

James  and 
Others. 


(1)  is  given  or  pronounced  for  or  in  respect  of  any  sum  or 

matter  at  issue  amounting  to  or  of  the  value  of  Three 
hundred  pounds ;  or 

(2)  involves  directly  or  indirectly  any  claim,  demand,  or 

question,  to  or  respecting  any  property  or  any  civil 
right  amounting  to  or  of  the  value  of  Three  hundred 
pounds ;  or 

(3)  affects  the  status  of  any  person  under  the  laws  relating 

to  aliens,  marriage,  divorce,  bankruptcy,  or  insolvency : 

but  so  that  an  appeal  may  not  be  brought  from  an  inter- 
locutory judgment  except  by  leave  of  the  Supreme  Court 
or  the  High  Court. 

"  (h)  any  judgment,  whether  final  or  interlocutory,  and  whether 
in  a  civil  or  criminal  matter,  with  respect  to  which  the 
High  Court  thinks  fit  to  give  special  leave  to  appeal." 

This  section  in  one  sense  imposes  restrictions  upon  appeals,  but 
the  restrictions  are  not  absolute,  since  in  all  cases  an  appeal  may 
be  brought  by  leave  of  the  High  Court.  The  term  "judgment " 
includes  any  judgment  decree  order  or  sentence  (sec.  2),  w^ords 
which  must  bear  the  same  meaning  as  they  bear  in  sec.  73  of  the 
Constitution.  If  the  causes  in  which  appeals  might  be  brought 
had  been  rigidly  limited  to  those  enumerated  in  paragraph  (a), 
the  Judiciary  Act  would  have  offended  against  the  concluding 
enactment  of  sec.  73  of  the  Constitution,  but  paragraph  (b) 
removes  this  difficulty.  It  follows  that,  by  the  combined  opera- 
tion of  sec.  73  of  the  Constitution  and  sec.  35  of  the  Judiciary 
Act,  an  appeal  lies  to  the  High  Court  from  every  judgment  of  the 
Supreme  Court  of  a  State,  subject  to  the  regulations  prescribed  by 
the  Parliament.  One  of  these  regulations  is  that  except  in  the 
specified  cases,  1,  2,  and  3,  and  in  the  case  of  all  interlocutory 
judgments,  the  leave  of  the  High  Court  must  be  first  obtained. 
Other  conditions  are  contained  in  the  High  Court  Procedure  Act 
1903  and  the  Rules  in  the  Schedule  to  that  Act.  With  these  latter 
we  are  not  now  concerned.  The  question  then  arises  whether  the 
conditions  thus  imposed  are  exhaustive,  covering  all  cases  of 
appeals  to  the  High  Court  from  a  Supreme  Court,  or  whether 
the  supposed  former  condition  that,  in  the  case  of  a  decision  of  a 
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Sapreme  Court  as  a  Court  of  first  instance,  special  leave  must  be  H.  C.  of  A. 
obtained,  still  i-emains  in  force  as  a  condition  cumulative  upon  the 
provisions  as  to  special  leave  specified  in  paragraph  (6).   It  cannot  parkin  and 
in  oar  judgment  be  successfully  contended  that  a  decision  of  a     Cowpbr 
Judge  of  the  Supreme  Court,  exercising  the  jurisdiction  of  that   '^^■^  ^^ 

Court,  is  any  the  less  a  decision  of  the  Court  because  it  was  exer-       

dsed  by  him  as  a  Court  of  first  instance.  The  jurisdiction  of  the 
Court  may,  according  to  its  constitution,  be  exercised  by  one,  two 
or  more  Judges,  but  the  judgment  when  pronounced  is  the  judg- 
ment of  the  Court,  and  would  be  properly  described  as  such  in 
any  proceeding  taken  for  the  purpose  of  enforcing  it,  or  in  any 
case  in  which  it  is  relied  on  by  way  of  estoppel. 

It  will  be  seen  that  Parliament  dealt  with  the  existing  conditions 
and  restrictions — (i.)  By   reducing  the  appealable  amount  (i.e., 
appealable  without  special  leave) ;  (ii.)  By  extending  the  class  of 
appealable  cases ;  and  (iii.)  By  providing  that  in  all  other  cases  an 
appeal  might  be  brought  by  special  leave.     They  further  said  that 
the  appellate  jurisdiction  of  this  Court  should  extend  to  all  the 
judgments  specified,  "  and  to  no  others.''    It  is  clear,  in  our  opinion 
that  they  intended  that  the  regulations  contained  in  sec.  35,  as 
distinguished  from  the  conditions  prescribed  by  the  High  Court 
Procfdure  Act  1903  as  to  the  procedure  on  appeals  properly 
bought,  should  be  exhaustive,  and  that  the  right  of  appeal  must 
consequently  be  determined  by  a  consideration  of  that  section 
alone.    The  section  applies  in  terms  to  every  judgment  of  the 
*"  Supreme  Court,"  whether  final  or  interlocutory,  that  falls  within 
the  enumerated  classes.     We  find  ourselves  unable  to  read  into 
these  words  the  implied  proviso  that,  in  cases  of  appeal  from 
decisions  of  the  Court  given  by  a  Judge  sitting  as  a  Court  of  first 
instance,  special  leave  shall  be  required. 

We  have,  so  far,  assumed  that  this  was  a  condition  of  appeals 
from  such  judgments  to  the  Sovereign  in  Council.  But  it  is  by  no 
means  clear  that  this  is  so.  By  the  Victorian  Act,  19  Vict.  No.  13, 
sec  4,  it  was  provided  that  a  single  Judge  of  the  Court  sitting 
alone  might  hear  causes  in  the  equitable  jurisdiction  of  the  Court, 
and  that  his  judgment,  unless  appealed  from,  should  be  as  effectual 
as  if  made  by  two  or  more  Judges  sitting  in  Banco.  Sec.  5  gave 
an  appeal  from  such  judgments  to  the  Full  Court  in  Banco.     The 
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H.  C.  OF  A.  case  of  Garden  Gidly  G.M.  Co,  v.  McLi8ter{l)  was  an  appeal  direct 

1905.  ^Q  ^j^^  Queen  in  Council,  without  special  leave,  from  a  decision  of 

Parkin  and  Molesworth  J.,exerci8ing  the  jurisdiction  conferred  by  that  Statute. 

CowpER  Objection  was  taken  before  the  Judicial  Committee  that  an  appeal 

Jammj  and   did  not  lie  direct  to  the  Queen  in  Council,  but  that  the  appellant 
Others. 

'  should  have  appealed  to  the  Full  Court.  The  objection  was  over- 
ruled. This  was  clearly  a  case  where  the  appeal  was  held  to  be 
from  the  judgment  of  the  Supreme  Court,  although  MoUaworth  J. 
sat  as  a  Court  of  first  instance,  and  not  as  the  Court  of  final  appeal 
within  the  Colony. 

In  New  South  Wales  a  precisely  similar  Statute  has  been  in 
force  for  very  many  years,  and  it  has  been  the  settled  and 
accepted  practice  for  the  Judicial  Committee  to  entertain  appeals 
direct  from  the  Chief  Judge  in  Equity  (as  he  is  there  called) 
without  special  leave.  We  have  ourselves  heard  several  such 
appeals  in  that  State.  We  are  unable  to  distinguish  these  cases 
in  principle  from  any  other  case  in  which  a  Judge  of  the  Supreme 
Court  sitting  as  a  Court  of  first  instance  pronounces  the  judgment 
of  the  Court. 

Under  iheJxidicatxire  Act  1883  of  Victoria  (now  included  in  the 
Supreme  Court  Act  1890  [No.  1142])  the  distinction  in  this  respect 
between  the  several  jurisdictions  of  the  Court  no  longer  exista  It 
appears  that  in  one  case  since  that  Act  (Henty  v.  The  Queen)  (2),  a 
direct  appeal  from  a  single  Judge  sitting  as  a  Court  of  first  instance 
was  heard  by  the  Judicial  Committee  without  objection.  We  are 
told,  however,  that,  on  reference  to  the  papers  in  the  case  in  the 
Supreme  Court,  it  appears  that  the  order  for  leave  to  appeal  was 
drawn  up  by  consent.  On  the  other  hand,  the  Supreme  Court  of 
Victoria  in  Australian  Smelting  Co,  v.  The  Bi^ish  Broken 
Hill  Proprietary  Co,  (3)  {Madden  C.J.  doubting)  refused  to 
allow  an  appeal  to  the  Queen  in  Council  from  a  judgment  of 
a  Judge  sitting  as  a  Court  of  first  instance. 

Having  regard  to  the  terms  of  sec.  35  of  the  Judiciary  Act, 
and  to  the  decision  of  the  Judicial  Committee  in  Garden.  Gully 
G.M.  Co,  V.  McLister  (1),  supported  by  the  long  course  of  practice 
on  appeals  from  the  Chief  Judge  in  Equity  of  New  South  Wales, 

(I)  1  App.  Cas.,  39.  (2)  (1896)  A.C.,  567  ;  20  A.L.T..  46. 

(3)  23  V.L.R.,  643. 
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we  are  of  opinion  that  an  appeal  lies  to  this  Court  from  every  H.  0.  of  a. 
judgment  of  the  Supreme  Court  of  a  State,  whether  it  is  pro-       ^^06. 

Dounced  by  a  single  Judge  sitting  as  a  Court  of  first  instance,  or  p^^kin  and 
by  the  Full  Court  sitting  as  a  Court  of  Appeal,  subject  of  course      Cowpbr 

in  every  case  to  the  conditions  and  restrictions  prescribed  by  the    Jambs  and 

Others. 
Judiciary  Act  1903.     It  was  objected  that  this  view,  if  adopted, ' 

would  apply  to  cases  decided  by  a  jury.  This  objection  is  dis- 
posed of  by  the  cases  of  Nathoobkoy  Ramdass  v.  Mooljee  Madow- 
da»  (1) ;  and  Tronson  v  Dent  (2),  in  which  it  was  pointed  out  that 
ft  judgment  founded  on  a  verdict  of  a  jury  can  only  be  assailed  on 
appeal  on  the  ground  that,  on  the  facts  found  by  the  jury  it  is 
erroneous,  and  further  that  the  verdict  of  a  jury  is  not  the  judg- 
ment of  the  Court.  In  the  case  of  Saunders  v.  Borthistle  (3),  this 
Court  held  that  an  appeal  lay  direct  to  it  from  a  decision  of  a 
single  Judge  of  the  Supreme  Court  of  New  South  Wales  sitting 
in  Chambers  and  exercising  the  jurisdiction  of  the  Court.  It  was 
said  in  that  case  that  no  appeal  lay  from  his  decision  to  the  Full 
Court  But,  for  the  reasons  above  given,  we  think  that  that  dis- 
tinction, if  well  asserted,  was  immaterial. 

In  the  present  case,  the  amount  involved  is  above  the  limit  of 
£300,  so  that  special  leave  is  not  required  if  the  order  appealed 
bom  is  a  judgment  of  the  Court.  We  proceed  to  consider  this 
pomt,  which  is  said  to  depend  upon  the  construction  of  several 
sections  of  the  Victorian  Act  No.  1142. 

Sec  9  of  that  Act  provides  that  a  Court  shall  be  holden  in  and 
for  Victoria  and  its  dependencies,  which  shall  be  styled  the 
Supreme  Court  of  Victoria,  and  by  sec.  10,  is  to  consist  of  not 
more  than  six  Judges.  Sec.  18  confers  on  the  Court  all  the  juris- 
diction of  the  former  Courts  of  Queen  s  Bench,  Common  Pleas, 
and  Exchequer  in  England.  Sec.  19  confers  on  it  the  equitable 
jnrisdiction  of  the  Lord  Chancellor  before  6th  January,  1852. 
Sec.  20  confers  on  it  probate  jurisdiction,  and  sec  22  jurisdiction 
in  matrimonial  causes. 

Sec.  23  empowers  the  Court  to  make  rules,  amongst  other  things, 
for  r^nlating  the  practice  and  procedure  of  the  Court  in  its  various 
jarifldictions,  **  and  the  initiating  actions  and  proceedings  therein.'' 

(1)  3  Moo.  P.C.O..  87.  (2)  8  Moo.  P.C.C,  419. 

(3)  1  C.L.R.,  S79. 
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H.  C.  OF  A.   gee.  36  provides  that  the  Full  Court  (which  means  all  the  Judges 
"^       or  not  less  than  any  three  of  them,  sec  3)  shall  hear  and  determine 

Pabkin  and  aI^  appeals  from  a  single  Judge,  whether  sitting  in  Court  or 
GowpKR     Chambers.     Sec.  37  empowers  a  single  Judge  sitting  in  Court, 

James  and   subject  to  appeal  in  civil  or  mixed  matters  to  the  Full  Court,  to  hear 

and  determine  all  motions,  causes,  actions,  matters,  and  proceedings 

not  required  under  any  Act  or  Rule  of  Court  to  be  heard  and 
determined  by  the  Full  Court.     Sec.  54  provides  that  any  Judge 
of  the  Court  sitting  for  the  trial  of  causes  and  issues  shall  be 
deemed  to  constitute  the  Court.     Pausing  here,  we  are  unable  to 
see  any  substantial  difference  between  the  provisions  of  sec  37 
and  those  of  the  Act  19  Vict.  No.  13,  already  referred  to,  except 
that  the  provisions  of  sec.  37  extend  to  all  cases  in  which  a  single 
Judge  exercises  the  powers  of  the  Court,  while  those  of  the  earlier 
Act  were  limited  to  the  case  of  a  Judge  exercising  the  equitable 
jurisdiction  of  the  Court.     The  fact  that  an  appeal  lay  to  the  Full 
Court  is  common  to  judgments  under  both  Statutes.     Sec.  55, 
which  is,  with  the  exception  of  one  word,  practically  a  transcript 
of  sec.  39  of  the  English  Judicature  Act  of  1873,  provides  that 
any  Judge  of  the  Court  may,  subject  to  any  Rules  of  Court,  exer- 
cise in   Court  or  in   Chambers  all   the  jurisdiction   vested   in 
the  Court  in  all  such  causes  or  matters  and  in  all  such  pro- 
ceedings  in  any  causes  or  matters  as  before  the  passing  of  the 
Judicature  Act  1883,  might  have  been  heard  in  Court  or  in 
Chambers  respectively  by  a  single  Judge,  or  as  may  be  directed 
or  authorized  to  be  so  heard  by  any  Rules  of  Court  to  be  here- 
after made  or  for  the  time  being  in  force.     It  concludes  with  the 
words  "  in  all  such  cases  any  Judge  sitting  in  Court  shall  be  deemed 
to  constitute  the  Court."     The  corresponding  English  section  says 
"  shall  be  deemed  to  constitute   a   Court,"   words   which   were 
obviously  used  to  signify  that  a  single  Judge  sitting  in  Court 
should  have  all  the  powers  conferred  on  the  Court  as  distinguished 
from  those  conferred  on  a  Judge  sitting  in  Chambers.     If  the 
words  of  the  Victorian  Statute  do  not  bear  the  same  meaning,  it 
is  difficult  to  assign  a  definite  meaning  to  them.     There  is  nothing 
in  the  Act  to  suggest  that  they  had  any  reference  to  a  possible 
right  of  appeal  to  the  Full  Court,  for  an  appeal  is  given  by  sees. 
36  and  37  equally  from  all  decisions  of  a  single  Judge,  whether 
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sittiBg  in  Court  or  Chambers.     Nor  can  we  see  any  reason  for  H.  C.  of  a. 
suggesting  that  the  words  "  the  Court  *'  have  any  reference  to  the       ^^^ 
right  of  appeal  to  the  Sovereign  in  Council  which  the  Statute  pABKiiNAND 
purports  to  give  in  sec  231.  Cowpkr 

In  execution  of  the  powers  conferred  by  the  Jvdicatv/re  Act   James  and 

1883,  re-enacted  in  sec  23  of  this  Act,  the  Judges  made  Rules  of       

Court,  analogous  in  many  respects  to  the  Rules  of  the  Supreme 
Court  in  force  in  IlnglanA  Order  LV.  of  the  Rules  of  1884  is 
headed  ''  Chambers  in  matters  heretofore  within  the  cognizance  of 
the  Court  in  its  equitable  jurisdiction."  By  Rule  3  of  that  Order 
it  is  provided  that  the  executors  or  administrators  of  a  deceased 
person  or  any  of  them,  and  the  trustees  under,  any  deed  or 
instrument  or  any  of  them,  and  any  person  claiming  to  be 
interested  in  the  relief  sought  as  creditor,  devisee,  legatee,  next-of- 
kin,  or  heir-at-law  of  a  deceased  person,  or  as  cestui  que  trust 
under  the  trusts  of  any  deed  or  instrument,  or  as  claiming  by 
assignment  or  otherwise  under  any  such  creditor  or  other  person 
as  aforesaid,  may  take  out,  as  of  course,  an  originating  summons 
returnable  in  the  Chambers  of  a  Judge  of  the  Court  for  such 
relief  of  the  nature  or  kind  following  as  may  by  the  summons  be 
specified,  and  as  the  circumstances  of  the  case  may  require,  that 
is  to  say,  the  determination,  without  an  administration  of  the 
estate  or  trust,  of  any  of  the  following  questions  or  matters : — 

(a)  Any  question  affecting  the  rights  or  interests  of  the  person 
claiming  to  be  creditor,  devisee,  legatee,  next-of-kin,  or  heir-at-law 
or  cestui  que  trust ;  and  various  other  matters.  Rule  4  of  the 
same  Order  provides  that : — Any  of  the  persons  named  in  the  last 
preceding  Rule  may  in  like  manner  apply  for  and  obtain  an  order 
for — (a)  The  administration  of  the  personal  estate  of  the  deceased ; 

(b)  The  administration  of  the  real  estate  of  the  deceased:  (o) 
The  administration  of  the  trust.  Rule  5  prescribes  the  persons 
to  be  served  with  the  summons. 

Rule  7  prescribes  that  the  application  shall  be  supported  by  such 
evidence  as  the  Court  or  Judge  may  require,  and  that  directions 
may  be  given  as  they  or  he  may  think  just  for  the  trial  of  any 
question  arising  thereout.  Rule  8  provides  that  it  shall  be  lawful 
for  the  Court  or  a  Judge  upon  such  summons  to  pronounce  such 
judgment  as  the  nature  of  the  case  may  require. 

VOL.  IT.  23 
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H.  C.  OF  A.  These  Rules,  as  to  the  vididity  of  which  no  question  is  raised,  are 
^      manifesUy  made  in  execution  of  the  power  of  the  Court  to  make 

Parkihand  R^^  for  initiating  actions  and  proceedings  in  the  Court.  The 
^^'*"*     term  "action"  is  defined  by  sec.  3  of  the  Supreme  CouH  Act  1890 

Jamk8  and   to  mean  "a  civil  proceeding  commenced  by  wi'it  or  in  such  other 

OrirBRS.  r  o  */ 

'  manner  as  may  be  prescribed  by  Rules  of  Court."  A  proceed- 
ing by  originating  summons  is  manifestly  a  civil  proceeding 
between  parties  which  is  commenced  otherwise  than  by  writ  but  in 
a  manner  prescribed  by  Rules  of  Court.  It  is  therefore  an  "action/ 
and  by  r.  8  of  Order  LV.  it  is  to  result  in  a  judgment,  which  how- 
ever, if  made  in  Chambers,  is  drawn  up  as  an  order.  There  can  be 
no  doubt  that  the  order  so  made,  if  not  appealed  from,  has  all  the 
attributes  of  a  judgment.  The  order  may,  but  need  not,  be 
pronounced  in  Court.  (Or.  LIV.  r.  9).  It  finally  determines  the 
rights  of  the  parties,  it  may  be  enforced  in  the  same  manner  as  a 
judgment  (Or.  XLII.  r.  24),  and  it  may  be  pleaded  in  estoppel  as 
a  judgment.  The  term  "judgment"  in  the  Constitution  and  in 
the  Judicia/ry  Act,  as  already  pointed  out,  includes  orders. 
Reliance  was,  however,  placed  by  the  learned  counsel  for  the 
respondent  on  the  concluding  words  of  sec  55  of  the  SupreiM 
Court  Act  1890 : — "Shall  be  deemed  to  be  the  Court,"  and  on  the 
diversity  between  these  words  and  those  of  sec.  39  of  the  English 
Statute. 

It  was  contended  that  the  legislature  of  Victoria  has  by  these 
words  in  effect  declared  that  a  Judge  in  Chambers  is  not  the  Court, 
and  that  consequently  an  order  made  by  a  Judge  in  Chambers  is 
not  an  order  of  the  Supreme  Court.  But,  if  a  Judge  sitting  in 
Chambers  is  empowered  to  exercise  and  does  exercise  a  jurisdic- 
tion vested  only  in  the  Court,  how  can  his  order  be  regarded 
otherwise  than  as  an  order  of  the  Court  ?  It  has  admittedly  the 
effect  of  a  final  adjudication  upon  the  rights  of  the  parties  in  a 
controversy  which  can  only  be  determined  by  the  exercise  of  the 
jurisdiction  of  the  Court.  If  it  is  not  the  order  of  the  Court, 
from  what  tribunal  does  it  emanate  ?  Is  the  Judge  to  be  regarded 
as  an  inferior  tribunal,  distinct  from  and  subordinate  to  the 
Court  ?  There  is  no  doubt,  as  we  have  already  shown,  that  an 
appeal  would  lie  from  such  an  order  to  the  Sovereign  in  Council, 
with  leave,  if  not  without  it.     But  how  ?    Would  it  be  regarded 
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as  an  appeal  from  a  subordinate  tribunal,  or  as  an  appeal  from  H.  C.  of  a. 
the  Supreme  CJourt  ?    Can  one  suppose  an  appeal  entitled  "  On 
appeal  from  a  Judge  of  the  Supreme  Court  of  Victoria?"     We  parkin  and 
cauiot  see   any  satisfactory  answer  to   these  questions  which     ^o^pkr 
would  admit  the  view  that  the  order  is  not  the  order  of  the   James  and 

Others 

Court       The  proceeding  by   originating  summons  introduced       

under  the  English  Judicature  Act  by  tlie  Rules  of  1883  was  in 
sabetitution  for  the  proceedings  by  summons  in  Chambers  under 
the  Act  called  Sir  G.  Turner's  Act  (13  &  14  Vict.  c.  35),  as  amended 
by  23  &  24  Vict.  c.  38  s.  14.  Under  the  former  Act  the  decree  was 
made  on  motion.  So  far  as  we  know,  it  was  never  suggested 
that  a  decree  of  a  Judge  made  on  an  originating  summons  under 
the  old  practice  was  in  any  way  distinguishable  in  its  quality  or 
effects  from  any  other  administration  decree.  The  only  difference 
was  that,  if  the  hearing  took  place  in  Chambers,  the  disciplinary 
powers  of  the  Court  qud  Court  could  not  be  exercised  pending 
the  hearing.  And,  so  far  as  we  have  been  able  to  discover,  the 
same  incidents  have  always  been  held  to  attach  to  judgments 
pronounced  upon  originating  summonses  under  the  Jvdicatv/re 

Apart  from  the  express  provisions  of  the  Victorian  Statute,  we 
should  feel  great  difficulty  in  holding  that  any  order  of  a  Judge 
in  Chambers  is  not  in  substance  an  order  of  the  Court,  within 
the  meaning  of  the  Constitution  and  the  Judiciary  Act  In 
Ludis  Practice  (2nd  ed.,  by  Stephens,  p.  668)  it  is  said  that  "the 
CoDunon  Law  appears  to  vest  in  a  single  Judge,  the  same  equit- 
able jurisdiction  over  the  proceedings  in  a  cause  which  it  vests  in 
the  Court  of  which  he  is  a  constituent  member.  His  act  therein 
w  potentially  the  act  of  the  Court;  for,  although  he  cannot 
directly  enforce  the  orders  he  makes  nor  exercise  any  of  what 
may  be  termed  the  prerogative  powers  of  the  Court,  yet  the 
Court  will  adopt  his  orders  and  for  disobedience  thereto  when  so 
a<l<^)ted  will  issue  process  of  attachment  as  if  the  matter  had  been 
originaUy  ordered  by  the  Court  itself."  Accordingly,  it  has  been 
held  by  Judges  of  great  authority  that  when  a  Statute  confers 
powers  upon  the  Court  in  general  terms, and  without  any  limitation 
dther  express  or  to  be  inferred  from  the  context,  they  are  to  be 
tterdsed  in  the  ordinary  and  usual  way  in  which  the  Court  is 
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H.  C.  OF  A.  accustomed  to  exercise  powers  of  an  analoTOUs  nature,  and  that,  if 

1905  •  •  . 

^^^       the  powers  in  question  are  such  as  are  ordinarily  exercised  in 

Pakkinamd  Chambers,  they  may  be  so  exercised i/Stnetfton  v.  CoKier(l).  In  such 

^  ^^^^     a  case  the  order  is  potentially  the  order  of  the  Court.    The  powers 

J  AM  Ks  AND    q£  Judges  in  Chambers  were  confined  within  well  known  limits,  and 
Othkrs.  ^^  ' 

technical  rules  prevented  the  enforcement  of  a  Judge's  order  by 

execution  or  attachment  until  it  had  been  made  a  Rule  of  Court, 
but  these  rules  are  now  abolished  in  Victoria,  and  there  is,  as 
already  stated,  no  difference  in  the  mode  of  enforcement  between 
orders  pronounced  in  Court  and  orders  pronounced  in  Chambers. 
It  would  indeed  be  strange  if,  although  the  effect  of  a  judgment 
as  a  final  determination  of  the  rights  of  parties  is  the  same  whether 
the  Judge  sits  in  an  open  or  in  a  closed  room,  yet  the  right  of  the 
parties  to  appeal  to  this  Court  from  the  judgment  should  be 
dependent  upon  that  circumstance,  which  the  legislature  has  in 
express  terms  declared  to  be  immaterial  for  all  other  purposes. 

We  are  unable  for  these  reasons  to  entertain  any  doubt  that  the 
order  of  Hodges  J.  under  appeal  is  a  judgment  of  the  Supreme 
Court  of  Victoria  within  the  meaning  of  the  Constitution  and  of 
sec  37  of  the  Judiciary  Act  The  objection  is  therefore  overruled, 
and  the  case  will  remain  on  the  list  for  hearing. 

Solicitors  for  appellants,  Maddock  <Sc  JamieBon,  Melbourne. 

Solicitors  for  respondents,  E.  E.  DUlon ;  Crawford,  Uasher  & 
Thompaon,  Melbourne. 

B.  L. 

(1)  1  Ex.  457. 
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QUAX  YICK Appellant; 

Defendant, 

AND 

HINDS  Respondent. 

Complainant, 

on  appeal  from  the  supreme  court  of 
new  south  wales. 

Lqk of  Xetc South  Wales — Lotteries — Imperial  Acts  i  Geo.  IV,  c.  60,  and  5  Geo.  IV.    H.  C.  of  A. 
t.^A-Conatrvctian  of  9  Geo.  IV.  c.  83,  sec.  24.  1905. 


The  Imperial  Acts,  4  Geo.  IV.  c.  60,  which,  inter  alia,  makes  it  an  offence  to       Sydney 

•ell  tickets  in  a  lottery  not  authorized  by  that  or  some  other  Act  of  Parliament,  ar       o]    9^ 
and  5  Geo.  IV.  c.  83,  as  far  aH  they  relate  to  proceedings  before  Justices,  are  23. 

not  in  force  in  New  South  Wales.  April  10. 

Ijj  considering  whether  an  Imperial  Act  passed  after  the  settlement  of  the    Griffith  C.J., 
Colony  of  New  South  Wales,  and  before  9  Geo.  IV.  c.  83,  can  be  **  applied  in     O'Connor  J  J. 
the  administration  of  justice  "  in  New  South  Wales,  within  the  meaning  of 
sec  24  of  the  latter  Act,  the  test  is  whether  the  provisions  of  the  Act  under 
consideration  were  suitable  to  the  conditions  of  the  Colony,  and  capable  of 
being  reasonably  applied  there,  when  the  9  Geo.  IV.  c.  83  was  passed. 

MUchell  V.  Ah  King^  21  N.S.W.  L.R.,  64,  and  dictum  in  Anderson  v. 
AkXam,  (1904)  4  S.R.  (N.S.  W.),  492,  overruled. 

Attomty-Qtneral  v.  Edgley,  9  N.S.W.  L.R.,  157,  approved. 

Uecision  of  Pring  J.  (2nd  December,  1904}  reversed. 

Appeal  from  a  decision  of  Pring  J.  in  Chambers,  upon  a  special 
«se  atated  under  the  Justices  Act  (N.S.W.),  No.  27  of  1902. 

The  following  statement  of  the  facts  and  proceedings  is  taken 
from  the  judgment  of  Barton  J. 

Qoan  Tick,   the   appellant,  was   prosecuted   by   police   Sub- 

hspector  Hinds,  the  respondent,  for  selling  a  ticket  in  a  Chinese 
VOL.  II.  24 
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H.  C.  OF  A.  lottery  known  as  "  pak-ah-pu."     The  information  was  laid  under 

^       the  Imperial  Act  4  Geo.  IV.  c.  60,  s.  41,  and  it  appeared  that  the 

QcAN  YicK   appellant  did  sell  a  ticket  in  a  lottery  not  authorized  by  that  or 

Hinds        ^'^^  other  Act  of  Parliament,  in  terms  of  the  section.     The  Sti- 

pendiary  Magistrate  dismissed  the  charge  on  the  ground  that  the 

Act  in  question  was  not  in  force  in  New  South  Wales.  On 
a  special  case  stated  for  the  opinion  of  the  Supreme  Court 
under  the  Justices  Act  1902,  Pring  J.  answered  the  question, 
whether  the  Act  was  in  force,  aflSrmatively,and  directed  that  the 
case  be  remitted  to  the  Magistrate  accordingly. 

The  learned  Judge  based  his  decision  on  the  opinion  of  the 
Full  Court  in  Anderson  v.  Ah  Natn  (1).  He  did  not  deliver  a 
detailed  judgment  because  he  relied  on  the  reasons  given  by  the 
Court  in  that  case. 

From  that  decision  Quan  Yick  now  appealed  by  special  leave, 
and  the  question  is  whether  the  Act  4  Geo.  IV.  c.  60  sec.  41  is  in 
force  in  New  South  Wales. 

The  titles  and  the  material  sections  of  the  various  Statutes  re- 
ferred to  appear  in  the  judgments. 

Dr.  CvZlen  K.C.  and  Lamb  (with  them  Watt),  foi*  the  appellant 
The  Act  4  Geo.  IV.  c.  60  was  an  Appropriation  Act.  Its  main 
purpose  was  the  establishment  of  certain  public  lotteries  in  order  to 
raise  revenue.  Primdfacie  therefore  it  was  a  local  and  temporary 
Act.  It  was  exhausted  before  the  passing  of  9  Geo.  IV.  c  83, 
and  never  came  into  force  in  New  South  Wales.  The  object  of 
the  restrictive  and  punitive  sections  of  the  Act  was  subsidiary 
to  the  main  object,  and  therefore,  when  the  lotteries  were  com- 
pleted, the  subsidiary  object  ceased  to  exist.  Many  Acta  of  a 
similar  nature  had  been  passed  previously,  containing  provisions 
in  restriction  of  competition  by  private  lotteries.  These  Acts 
were  all  treated  as  exhausted  when  the  particular  lottery  estab- 
lished in  each  case  had  been  completed.  The  only  new  feature  in 
4  Geo.  IV.  c.  60  was  sec.  19,  by  which  the  clauses  relative  to  the 
suppression  of  illegal  lotteries,  and  the  sale  of  foreign . lottery 
tickets  were  continued  in  force.  Except  as  to  the  provisions  which 
were  thus  made  permanent,  the  Act  had  ceased  to  be  in  force  at  the 

(1)  (1904)  4  S.R.  (N.S.  W.),  492. 
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date  of  9  Geo.  IV.  c.  83.     The  words  "  relative  to  the  suppression  H-  ^-  ^^  ^ 

1905. 

of  illegal  lotteries  and  insurances  therein  "  do  not  include  the       ^_JJ/ 
sale  of  private  lottery  tickets.     If  it  had  been  intended  that  they   quan  Yick 
should,  that  would  have  been  clearly  stated,  in  the  same  way  as      Hinds. 

in  reference  to  the  sale  of  foreign  lottery  tickets.     This  is  an       

Act  creating  specific  offences,  and  must  be  strictly  construed,  not 
extended  in  the  direction  of  the  general  purpose  of  the  Act : 
lacnee  v.  Persian  Investment  Corporation  (1). 

If,  however,  that  prohibition  came  within  the  words  "  relative 
I)  the  sappression  of  illegal  lotteries,"  and  was  made  permanent 
by  sec.  19,  it  was  not  introduced  here  by  9  Geo.  IV.  c,  83.  It  was 
not  an  Act  which  could  "  be  applied  in  the  administration  of 
justice"  in  the  Courts  within  the  meaning  of  9  Geo.  IV.  c.  83, 
sec  24.  The  Statute  must  be  such  as  can  reasonably  be  applied 
at  the  tirae  when  9  Geo.  IV.  c.  83  was  passed  :  Attorney -General 
V.  Stewart  (2);  Jex  v.  McKinney  (3);  Whicker  v.  Hume  (4); 
A  V.  Vaiujlutn  (5) ;  MacDonald  v.  Levy  (6).  4  Geo.  IV.  c.  60 
could  not  reasonably  be  applied  here,  because  the  sections  which 
provide  the  punishment  and  the  method  of  recovering  the  penalties, 
sees.  41  and  62,  are  applicable  to  procedure  in  the  English  Courts 
alone.  By  sec.  41  one  of  the  consequences  of  conviction  is  that 
tlie  offender  is  to  be  deemed  a  "  rogue  and  vagabond  "  and  fined 
£50,  with  an  exception  in  favour  of  newspaper  proprietors  who 
bare  registered  under  certain  English  Acts.  That  exception  could 
not  apply  here.  Again,  sec.  62  provides  amongst  other  things  that 
the  penalties  are  to  be  recovered  by  His  Majesty's  Attorney- 
General  in  the  Court  of  Exchequer  at  Westminster,  if  the  offence 
was  committed  in  England,  and  that  any  proceeding  initiated  in 
any  other  person's  name  shall  be  null  and  void.  The  machinery 
of  the  Act  is  therefore  inapplicable  to  this  Colony,  and  the  whole 
Act  mast  be  treated  as  inapplicable :  R.  v.  Schofield  (7). 

The  English  Vagrancy  Act,  5  Geo.  IV.  c.  83  repealed  the 
punishment  and  procedure  sections  of  4  Geo.  IV.  c.  60  so  far  as 
they  applied  to  "  rogues  and  vagabonds,"  and  provided  (sec.  21) 
tliAt  in  future  such  persons  should  be  punished  under  the  later 

(1)  44  Cb.  D.,  306,  at  p.  312.  at  p.  512. 

'2l  2Mer.,  143.  (5)  2  Mer.,  (».),  at  p.  156. 

»5)  14  App.  Cas.,  77.  (6)  1  Legge,  .-19. 

U)  7  H.L.C.,  la*  ;  1  D.M.  k  G.,  506,  (7)  1  Legge,  97. 
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H.  C.  OF  A.   Act.     In  1829,  therefore,  the  punishment  sections  of  4  Geo.  IV. 

c.  60  were  not  in  force  in  England,  and  could  not  be  introduced 

QuAN  YioK   here.  The  punishment  provisions  of  5  Geo.  IV.  c.  83  were  inapplic- 

HiNDs       ^^"^  ^  ^^®  conditions  existing  in  this  Colony  in  1829.     Part  of 

them  deal  with  the  consequences  to  the  ofiFender,  with  reference 

to  the  Englisli  poor  law,  and  could  never  have  been  applied  here. 
Another  objection  is  that  in  England  there  was  by  5  Geo.  IV.  c. 
60  an  appeal  to  Quarter  Sessions  from  a  conviction  under  the 

I 

Act,  whereas  in  this  Colony  there  were  no  Courts  of  Quarter 
Sessions  until  some  time  had  elapsed  after  the  passing  of  9  Geo. 
IV.  c.  83.  There  was  thus  an  interval  during  which  a  person 
convicted  here  would  have  been  in  a  worse  position  than  one 
convicted  in  England. 

But  even  if,  in  the  absence  of  an  authoritative  pronouncement, 
the  Act  might  possibly  be  deemed  applicable  here,  doubt  has  been 
set  at  rest  by  Ordinance  6  Wm.  IV.  No.  6,  repealed  by  the  Vagrancy 
Act  15  Vict.  No.  4,  which  dealt  with  the  whole  subject  afresh. 
That  was  amended  by  24  Vict.  No.  25,  and  the  various  Acts  were 
consolidated  in  Act  No.  13  of  1901,  and  later  consolidated  finally 
in  Act  No.  74  of  1902.  The  Ordinance  6  Wm.  IV.  No.  6  was  an 
exercise  of  the  power  conferred  by  sec.  24  of  9  Geo.  IV.  c.  83 
upon  the  Governor  of  the  Colony  to  make  such  limitations  and 
modifications  of  English  Statutes  as  may  be  deemed  expedient. 
It  was  not  a  mere  procedure  Act ;  it  dealt  with  the  whole  subject 
of  vagrancy,  and  must  therefore  be  regarded  as  an  implied  repeal 
of  any  English  Statutes  dealing  with  the  same  subject,  super- 
seding them  so  far  as  they  applied  here.  From  that  date  the  only 
persons  liable  to  be  dealt  with  as  rogues  and  vagabonds  in  New 
South  Wales  were  those  stated  in  that  Act.  The  punishment 
clauses  of  5  Geo.  IV.  c.  83  were  therefore  wholly  gone;  JB.  v, 
Maloney  (1).  Sec.  21  is  the  only  portion  of  that  Act  wliich  is 
not  dealt  with  by  the  New  South  Wales  Vagrancy  Act,  but, 
when  an  enactment  practically  superseding  the  English  Act  is 
passed,  in  words  almost  identical,  and  dealing  with  the  whole 
subject,  the  colonial  enactment  should  be  regarded  as  in  substitu- 
tion for  the  English.  [They  referred  to  R.  v.  Hilaire  (2).]  The 
omission  of  one  section  is  not  sufficient  reason  for  holding  that 

(1)  1  Legge,  74.  (2)  (1903)  .3  S.R.  (N.S.W.),  22a 
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section  to  be  still  in  force,  unless  it  is  clearly  applicable.     More-   H-  C-  ^^  ^• 
over,  when  the  sections  which  deal  with  the  main  purpose  of  the        ^^^ 
Act  have  gone,  the  subsidiary  provisions,  like  sec.  21,  should  go   qoan  Yick 
with  them.     Mitchell  v.  Ah  King  (1),  which  is  to  the  contrary,      hinds. 

was  wrongly  decided.     The  result  of  leaving  sec.  21   standing       

would  be  that,  all  the  punishment  provisions  having  gone,  a  man 
having  been  found  guilty  of  being  a  rogue  and  vagabond,  must  be 
allowed  to  go  free,  for  there  is  no  existing  provision  in  our  law 
inflicting  a  further  punishment.  Buying  and  selling  the  tickets 
has  been  held  to  be  no  offence :  per  Martin  C.J.  in  R.  v.  Ah  Tow 

(2.) 
At  the  most  there  is  only  a  small  part  of  section  41  of  4  Geo. 

IV.  c  60  which  could  possibly  be  applied  here.     A  small  part 

should  not  be  picked  out  from  an  Imperial  Act  and  applied,  simply 

because  there  is  nothing  to  contradict  it  in  local  Statutes,  if  the 

Act  from  which  it  is  taken  is  inapplicable  as  a  whole^  or  exhausted. 

[They  referred  to  R.  v.  Golan  (3).]    It  is  scarcely  possible  to  find 

an  Act  from  which  some  small  provision  could  not  be  extracted 

which,  standing  alone,  could  be  applied  in  the  Colony.     Where 

an  Act  deals  with  one  subject  only,  the  question  is  whether  the 

Act  aa  a  whole  is  applicable. 

English  legislation  of  this  class  comes  under  the  head  of  ''police" 

laws,  as  to  which  the  presumption  is  that  they  are  intended  to  fit 

loeal  conditions  and  to  have  only  local  application;  I  Blac.  Comm., 

p.  107,  and  IV.,  p.  161  C.B.    In  the  absence  of  adoption  by  express 

legislation  or  declaration  as  provided  by  9  Geo.  IV.  c.  83,  sec.  24, 

sQch  English  Statutes  should  be  presumed  to  be  inapplicable  to 

the  Colony. 

Blacket,  for  the  respondent.  There  is  nothing  peculiar  in  the 
cireamstances  of  this  country  which  would  render  the  English 
law  on  the  subject  of  lotteries  inapplicable  here.  When  the 
applicability  of  an  English  Statute  is  under  consideration,  the 
time  to  be  looked  at  is  the  time  when  the  question  arises.  Many 
Acta  could  not  be  applied  at  first,  but  as  time  goes  on  those  Acts 
which  were  not  expressly  excluded  should  be  held  to  be  in  force. 

(l)  21  N.S.W.  L.R.,  64.  (2)  7  N.S.W.  L.R.,  347,  at  p.  351. 

(3)  1S.C.R.  (N.S.W.)  N.S..  1. 
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H.  C.  OF  A.  When  necessity  arises,  if  there  is  in  existence  an  English  Act 
^^^*        ready  and  capable  of  being  reasonably  applied,  it  should  be  applied. 

QoAN  YicK  [He  referred  to  Delohery  v.  Permanent  Trustee  Company  of  New 
Hinds       South  Wales  (1).]     The  Nullum  Tempus  Act  contains  a  provision 

which  could  not  benefit  the  Crown  here,  though  it  would  in 

England,  yet  it  is  in  force  here:  Attorney -General  of  N.S.W.  v. 
Love  (2).  The  mention  of  the  words  England  and  Scotland  in 
the  Act  does  not  make  it  inapplicable.  Presumably  every 
English  Act  is  in  the  first  instance  intended  only  to  apply  to 
England,  but  the  original  intention  is  immaterial :  R.  v.  Colan  (3). 
Minor  provisions  may  cause  difficulties,  but  the  question  is  not 
whether  an  individual  may  be  injured  by  its  application,  but 
whether  the  community  as  a  whole  would  profit,  as  from  the 
Sunday  Observance  Acts:  Walker  v.  Solomon  (4);  MHugh  v. 
Robertson  (5).  The  English  Lottery  Act,  10  Wm.  III.  c,  23,  was 
held  to  be  in  force  here  :  jR.  v.  Ah  Tow  (6) ;  the  42  Geo.  III.  c.  119, 
in  Attorney-Genfieral  v.  Edgley  (7).  [He  referred  also  to  Forsyth, 
Cases  and  Opinions  on  Constitutimial  Law  (1869),  pp.  18,19; 
Blankard  v.  Galdy  (8).] 

There  is  nothing  in  the  machinery  or  punishment  sections  of 
the  two  Acts  rendering  them  incapable  of  being  applied.  Under 
sec.  41  there  are  two  independent  ways  of  proceeding,  one  by 
prosecution,  the  other  by  a  civil  proceeding  to  recover  the  penalty. 
The  former  could,  consistently  with  the  section,  be  initiated  by  a 
common  informer ;  it  is  only  the  latter  which  is  reserved  to  the 
Attorney-General.  4  Geo.  IV.  c.  60  has  been  held  to  be  in  force 
in  England  now  as  regards  the  sale  of  lottery  tickets :  HaU  v. 
McWilliam  (9).  It  must  therefore  have  been  in  force  there  when 
0  Geo.  IV.  c.  83  was  passed,  and  should  be  applied  here,  certainly 
so  far  as  the  summary  proceedings  are  concerned.  The  fact  that 
the  one  proceeding  is  inapplicable  to  this  Colony  does  not  make  it 
unreasonable  to  hold  that  the  other  could  be  applied. 

But  the  proceedings  by  the  Attorney-General  can  be  equally 
well  taken  here.     By  the  Cliarter  of  Justice  and  9  Geo  IV.  c  83 

(1)  1  C.L.R.,  283.  («)  11  V.L.R.,  410. 

(2)  (1898)  A.  C,  679.  (6)  7  N.S.W.  L.R.,  347. 

(3)  1  S.C.R.  (IS.S.VV.)  N.S.,  1.  (7)  9  N.S.W.  L.R.,  157. 

(4)  11  N.S.W.L.R.,  88.  (8)  2  Salk.,  411. 

(9)  20  Cox  C.C.,33. 
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the  powers  of  the  Supreme  Court  here  are  equal  to  those  of  the   H.  C.  of  a. 

High  Court  of  Judicature  in  England,  and  any  proceedings  which       ^ '^ 

may  be  taken  in  the  Court  of  Exchequer  in  England  may  be   quan  Yick 
taken  in  it.     There  is  also  to  be  an  Attorney-General  here  repre-      -q^j^ 

senting  His  Majesty  in  the  same  way  as  the  Attorney-General  in        

England  ;  Charier  of  Justice,  sec.  16.  The  powers  and  attributes 
of  the  Attorney-General  are  dependent  upon  common  law,  and 
attach  to  whosoever  fills  the  position  wherever  he  may  be. 

Even  if  sec.  21  of  5  Geo.  IV.  c.  83  were  not  in  force  here,  and 
no  punishment  could  be  inflicted,  there  would  be  no  reason  why 
the  consequence  of  being  deemed  a  rogue  and  vagabond  should 
not  follow^  conviction  under  sec.  41  of  the  4  Geo.  IV.  c.  60.  [He 
referred  to  Tayloi'  v.  Smetten  (1).] 

[O'Connor  J. — Have  you  not  to  show  that  there  is  a  power  in 
the  magistrate  to  inflict  a  pecuniary  penalty  in  addition  to 
sti^atising  the  offender  as  a  rogue  and  vagabond  ?] 

That  can  be  done  under  5  Geo.  IV.  c.  83.  It  is  in  force  in 
England  still :  Youdan  v.  Crookes  (2).  It  is  applicable  here  and 
has  never  been  repealed  or  declared  not  to  be  in  force  under  9 
Gea  IV.  c  83,  sec.  24.  In  1829  there  were  two  classes  of  rogues 
and  vagabonds  under  English  law,  those  under  4  Geo.  IV.  c.  60, 
and  those  under  the  5  Geo.  IV.  c.  83.  Our  Vagrancy  Act  either 
indnded  all  these  in  its  provisions  and  rendered  them  all  punish- 
able under  it,  or  excluded  those  who  were  rogues  and  vagabonds 
under  4  Geo.  IV.  c.  60,  and  left  them  to  be  punished  under  5  Geo. 
IV.  c.  83.  There  was  no  necessity  for  the  New  South  Wales 
Act  to  provide  for  this  particular  class,  when  there  was  an  English 
Act  in  force  dealing  with  them.  There  can  be  no  inference  that 
the  local  Act  was  intended  to  be  a  code.  It  was  required  to  deal 
with  certain  classes  of  oflenders  altogether  new  to  the  law,  and 
peculiar  to  local  conditions,  and  cannot  be  said  to  have  repealed 
the  English  law  as  to  one  particular  class,  merely  because  it  is 
silent  on  that  subject. 

The  parts  of  4  Geo.  IV.  c.  60  that  were  made  permanent  by  sec. 
19  must  include  the  restriction  upon  the  sale  of  private  lottery 
tickets.    Prevention  of  the  sale  of  tickets  is  clearly  "relative  to 

0)  11  Q.B.D.,  207.  (2)  22  J.P.,  287. 
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H.  C.  ofA.  the  suppression"  of  such  lotteries.     The  general  term  was  used, 

^^_^       and  the  sale  not  specificially  mentioned, in  order  to  cover  all  possible 

QuAN  YicK    methods  of  suppression,  whereas  in  regard  to  foreign  lotteries,  the 

Hinds.       ^^^Y  Possible  way  of  checking  them  was  by  preventing  the  sale 

of  the  tickets.     In  any  case  sec.  41  is  in  its  nature  permanent, 

and  is  not  made  less  so  by  sec.  19. 

[O'Connor  J.  referred  to  Mitchell  v.  Ah  Kiiig  (1)  as  having 
dealt  with  this  particular  point] 

The  fact  that  there  was  an  interval  between  9  Geo.  IV.  a  83, 
and  the  establishment  of  Courts  of  Quarter  Sessions  in  New 
South  Wales  does  not  present  an  insuperable  objection.  Part  of 
the  machinery  of  an  English  Statute  may  not  exist  in  the  Colony 
and  still  the  Statute  may  be  applicable :  Attorney-General  v. 
Edgley  (2).  No  legislation  in  England  can  exactly  fit  colonial 
conditions.  If,  however,  an  English  Act  is  not  to  be  applied  in  a 
Colony  unless  all  the  machinery  exists  there,  it  is  sufficient  if  it 
exists  at  the  time  when  the  question  of  applicability  arises. 
Courts  of  Quarter  Sessions  were  established  here  in  1829,  and  by 
10  Geo.  IV.  No.  7  were  given  cognizance  of  all  matters  cog- 
nizable by  similar  Courts  in  England,  and  now  there  is  an  appeal 
from  all  summary  convictions  by  sec.  122  of  the  Justices  Act  (No. 
27  of  1902).  [He  referred  also  to  Stone,  Jxistices  Manuai{\^0^\ 
p.  633;  and  Dunne  v.  O'Reilly  (S)], 

Dr.  CuUen  K.C.  in  reply.  It  does  not  appear  that  this  point 
was  taken  or  considered  in  Hall  v.  McWiUiam  (4). 

The  date  at  which  the  applicability  is  to  be  tested  in  that  of  9 
Geo.  IV.  c.  83 :  Ex  parte  Lyons  (5) ;  M'Hugh  v.  Robertson  (6). 
In  Plunkett's  collection  of  Statutes  in  force  in  1840  this  Statute 
was  not  mentioned.  [He  referred  also  to  R,  v.  Tuddenhxim  (7); 
Tuck  &  Sons  v.  Priester  (8) ;  Graves  &  Go.  Ltd,  v.  Gorrie  (9) ; 
Hildesheiiner  v.  W.  &  F.  Faulkner  Ltd,  (10) ;  Dawes  v.  Painter 

(11).] 

[Griffith  C.J.  referred  to  Swinton  v.  Bailey  (12).] 

(1)  16  N.S.  W.  W.N.,  165.  (7)  9  DowL,  937. 

(2)  9  N.S.W.L.R.,  157.  (8)  19  Q.B,D.,  629. 

(3)  Upper  Canada  C.P.R.,  404.  (9)  (1903)  A.C.,  496. 

(4)  20  Cox  C.C,  33.  (10)  (1901)  2  Ch..  552. 

(5)  1  Legge,  140.  (11)  Freem.  K.B.,  176. 

(6)  11  V.L.R.,  410.  (12)  4  App.  Cas.,  70. 
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[O'CoxNOR  J.  referred  to  Brand  v.  Hammersmith  &c.  Railway  H.  C.  of  A. 
Co.  (1).]  ^ 

Cur.  adv.  vult       quan  Yick 

V. 

The  following  judgments  were  read : —  ' 

Grifttth  C.J.  The  question  formally  raised  in  this  case  is  loth  April. 
whether  the  Imperial  Act  4  Geo.  IV.  c.  GO  is  in  force  in  New 
South  Wales.  Having  regard,  however,  to  the  fact  that  the 
question  arises  in  a  prosecution  of  the  appellant  before  Justices 
for  selling  a  ticket  in  a  lottery  not  authorized  by  any  Act  of 
Parliament,  which  is  made  an  offence  by  section  41  of  that  Act, 
two  points  are  really  involved:  (1)  Whether  the  provisions  of  the 
section  creating  the  offence  are  in  force,  and,  if  so,  (2)  whether  the 
provisions  of  the  English  laws  which  authorize  a  summary  pro- 
secution of  offenders  against  it  before  Justices  are  in  operation  in 
New  South  Walea 

The  Act  was  passed  after  the  settlement  of  the  Colony,  and 
did  not,  when  passed,  extend  to  New  South  Wales.  If,  therefore, 
it  i8  now  in  operation,  it  must  be  by  virtue  of  the  Act  commonly 
called  the  "New  South  Wales  Act,"  9  Geo.  IV.  c.  83.  Section  24  of 
that  Act,  which  has  been  the  subject  of  frequent  discussion,  pro- 
vides that  all  laws  and  Statutes  in  force  within  the  realm  of  England 
at  the  time  of  the  passing  of  the  Act  ''shall  be  applied  in  the 
admiuistration  of  justice  in  the  Courts  of  New  South  Wales  and 
Vau  Diemen's  Land  respectively  so  far  as  the  same  can  be  applied 
within  the  said  Colonies,  and  as  often  as  any  doubt  shall  arise  as 
to  the  application  of  any  such  laws  or  Statutes  in  the  said  Colonies 
respectively  it  shall  be  lawful  for  the  Governors  of  the  said  Colonies 
respectively  by  and  with  the  advice  of  the  Legislative  Councils 
of  the  said  Colonies  respectively  by  ordinances  to  be  by  them  for 
that  purpose  made  to  declare  whether  such  laws  or  Statutes  shall 
be  deemed  to  extend  to  such  Colonies  and  to  be  in  force  within  the 
same  or  to  make  and  establish  such  limitations  and  modifications 
of  auy  such  laws  and  Statutes  within  the  said  Colonies  respectively 
as  may  be  deemed  expedient  in  that  behalf  Provided  always  that 
in  the  meantime  and  before  any  such  ordinances  shall  be  actually 
nude  it  shall  be  the  duty  of  the  said  Supreme  Courts  as  often  as 

(1)  L.R.  4H.L.,  171. 
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H.  C.  OP  A.  any  such  doubts  shall  arise  upon  the  trial  of  any  information  or 
^^^       action  or  upon  any  other  proceeding  before  them  to  adjudge  and 

QuAN  YicK   decide  as  to  the  application  of  any  such  laws  or  Statutes  in  the 
Hinds        ®^^^  Colonies  respectively." 

Two  different  forms  of  words  are  used  in  this  section :  (1)  "The 

laws  and  Statutes  shall  be  applied  ....  so  far  as  the  same 
can  be  applied  within  the  said  Colonies,"  and  (2)  When  a  doubt 
arises  "  as  to  the  application  of  any  such  laws  and  Statutes  "  the 
local  legislature  may  by  ordinance  declare  whether  such  laws 
and  Statutes  "  shall  be  deemed  to  extend  to  such  Colonies  and  be 
in  force  within  the  same ;"  and  in  the  meantime  the  Supreme 
Court  was  to  decide  "  as  to  the  application  "  of  any  such  laws  and 
Statutes.  It  is,  I  think,  clear  that  the  two  forms  of  expression 
must  be  read  together  as  different  ways  of  expressing  the  same 
idea,  and  that  the  real  question  in  every  case  is  whether  the  law 
or  Statute  in  question  extends  to  and  is  in  force  in  the  Colony. 
This  interpretation,  so  far  as  I  know,  has  always  been  put  upon 
the  section.  No  doubt,  almost  every  Statute  law  in  force  in 
England  in  1828  could  in  one  sense  be  applied  in  New  3outh 
Wales.  That  is  to  say,  if  the  Act  of  9  Geo.  IV.  is  read  as  declaring 
that  every  such  Statute  is  to  be  deemed  to  be  part  of  the  Statute 
law  of  New  South  Wales,  some  at  least  of  its  provisions  would  be 
found  to  be  not  unintelligible,  and  in  that  sense  to  be  capable  of 
application.  But  these  are  not  the  words  of  the  Act.  The  question 
being,  then,  whether  any  particular  Statute  "  extends  to  and  is  in 
force  in  New  South  Wales,"  on  what  principle  is  the  question  to 
be  solved  ?  In  Whicker  v.  Hume  (1),  a  case  arising  under  this 
section,  Knight-Bruce  L.J.  said  (2)  that  the  words  "  can  be 
applied,"  should  be  read  "can  reasonably  be  applied,"  and  this 
exposition  was  adopted  by  the  Judicial  Committee  in  Jex  v. 
McKinney  (3).  In  that  case,  which  was  an  appeal  from  the 
Colony  of  British  Honduras,  the  question  was  whether  the  Statute 
of  9  Geo.  II.c.  31,  commonly  called  the  Mortmain  Act,  had  been 
made  part  of  the  law  of  the  Colony  by  virtue  of  a  local  Statute 
which  declared  that  "  all  laws  of  universal  application  relating 
to  "  certain  specified  subjects,  which  included  that  under  considera- 

(1)  7  H.L.C.,  124  ;  1  D.M.  &  G.,  506.         (2)  1  D.M.  &  G.,  506,  at  p.  612. 

(3)  14  App.  Gas.,  77. 
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tion, "  in  so  far  as  they  are  applicable  or  can  be  applied  to  this  ^-  ^-  *j^  ^■ 

settlement     ....     shall  be  and  the  same  are  hereby  declared  ^__^ 

to  be  laws  of  this  settlement."     (The  section  contained  the  further  quak  Yick 

words  "  but  this  is  not  extended  to  any  law  of  any  local  or  limited  hinds. 

operation "   as   to  which  the  Judicial  Committee  expressed   no       

\  '  ^  Griffith  C.J. 

opinion). 

It  will  be  observed  that  the  words  of  this  colonial  law  differed 
from  those  of  9  Geo.  IV.  c.  83  sec.  24  in  that  they  formally  declared 
that  the  laws  in  question  should  be  '*  laws  of  the  settlement "  so 
far  as  they  were  applicable  or  could  be  applied.  The  words  of 
the  Act  of  9  Geo.  IV.  cannot,  at  any  rate,  have  a  wider  operation. 
Their  Lordships  were  of  opinion  that  the  Act  of  9  Geo.  II.  was  a 
law  of  general  application,  but  that  it  was  not  of  such  a  nature 
as  to  fall  within  the  description  of  "  laws  which  are  applicable  or 
can  be  applied  to  British  Honduras."  After  quoting  the  words  of 
Knight-Bruce  L.J.,  already  referred  to,  the  opinion  proceeded  (1): 
"If  the  colonial  enactments  are  to  be  construed  in  this  way,  we 
are  brought  back  to  the  question  whether  the  Statute  of  Geo. 
n.  is  suitable  to  a  young  English  Colony  in  a  new  country. 
The  principle  on  which  such  questions  should  turn  has  been  laid 
down  by  Blackstone  in  his  Commentaries,  vol.  I.,  p.  108  " ;  and, 
after  referring  to  Attomey-Oeneral  v.  Stewart  (2) :  and  Whicker 
V.  HuToe  (3),  added :  "  Their  Lordships  think  the  reasoning  on 
which  those  decisions  are  founded  is  sound  reasoning."  In  Cooper 
V.  ^uart  (4),  an  appeal  from  New  South  Wales  decided  in  the 
aame  year  (1889),  the  passage  from  Blackstone  referred  to  in 
Jex  V.  McKinney  is  quoted  at  length  with  approval  by  Lord 
Watson  (who  was  a  member  of  the  Board  in  Jex  v.  McKinney) 
in  delivering  the  opinion  of  the  Judicial  Committee.  It  is  as 
follows  (5):  "It  hath  been  held  that,  if  an  uninhabited  country 
he  discovered  and  planted  by  English  subjects,  all  the  English 
laws  then  in  being,  which  are  the  birthright  of  every  English 
subject,  are  immediately  there  in  force  (Salk.  LIL,  666).  But 
this  must  be  understood  with  very  many  and  very  great  restric- 
tiona    Such  colonists  carry   with   them  only  so  much  of  the 

(I)  U  App.  Cas.,  77,  at  p.  81.  (3)  7  H.L.C.,  124  ;  1  D.M.  &  G.,  506 

ii)  '2  Mer.,  p.  143.  (4)  14  App.  Cas.,  286. 

(5)  14  App.  Cas.,  286,  at  p.  291. 
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H.  C.  OF  A.    English  law  as  is  applicable  to  the  condition  of  an  infant  Colony ; 

such,  for  instance,  as  the  general  rules  of  inheritance  and  protec- 

QuanYick   Won    from  personal   injuries.      The  artificial  requirements  and 

HiND«       distinctions  incident  to  the  property  of  a  great  and  commercial 

people,  the  laws  of  police  and  revenue  (such  especially  as  are 

enforced  by  penalties),  the  mode  of  maintenance  of  the  established 
Church,  the  jurisdiction  of  spiritual  Courts,  and  a  multitude  of 
other  provisions  are  neither  necessary  nor  convenient  for  them, 
and  therefore  are  not  in  force.  What  shall  be  admitted  and  what 
rejected,  at  what  time  and  under  what  restrictions,  must,  in  case 
of  dispute,  be  decided  in  the  first  instance  by  their  own  provincial 
judicature,  subject  to  the  decision  and  control  of  the  King  in 
Council ;  the  whole  of  their  constitution  being  also  liable  to  be 
new-modelled  and  reformed  by  the  general  superintending  power 
of  the  legislature  in  the  mother  country." 

Referring  to  Jex  v.  McKinney,  Lord  Watson  said  (1) :  "That 
case  differed  from  the  present  in  this  respect,  that  there  the  law 
of  England  was  introduced  into  the  Colony  by  Statute,  and  not 
by  the  silent  operation  of  constitutional  principles;  but  its  intro- 
duction was  qualified  by  words  which  excluded  the  application  of 
laws  prevailing  here  which  were  unsuitable  in  their  nature  to  the 
needs  of  the  Colony." 

The  matter  for  our  determination,  then,  is  whether  the  Act  4 
Geo.  IV.  c.  60,  or  that  part  of  it  which  is  now  in  question,  was 
suitable  or  unsuitable  in  its  nature  to  the  needs  of  the  Colony. 
And  this  question  must,  in  my  opinion,  be  determined  by  a 
consideration  of  the  condition  of  the  Colony  in  1828,  when  the  Act 
9  Geo.  IV.  was  passed.  If  the  provisions  of  the  Statute  were 
intrinsically  incapable  of  application  owing  to  the  condition  of  the 
laws  and  institutions  of  the  Colony,  its  applicability  would  be 
negatived  on  another  and  quite  independent  ground. 

It  is  necessary  to  consider  in  some  detail  the  Act  4  Geo.  IV.  c. 
60.  That  Act  is  in  form  an  Appropriation  Act,  being  the  last  of  a 
number  of  similar  Acts  authorizing  State  lotteries.  Private  lotteries 
had  been  made  unlawful  by  a  series  of  Acts  beginning  with  10 
Wm.  III.  c.  23,  and  persons  conducting  them  were  guilty  of  amis- 
demeanour.     The  provisions  of  the  earlier  State  Lottery  Acts 

(1)  14  App.  Cas.,  236,  at  p.  293. 
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were  of  a  temporary  nature  and  expired  by  effluxion  of  time.  ^-  ^-  ^^  ^• 
In  one  of  the  series,  1  &  2  Geo.  IV.  c.  120,  appeared  for  the  first 
time  an  enactment  which,  with  some  modifications  to  which  I  qhan  Yick 
will  direct  attention,  appears  in  sec.  41,  the  section  under  our 
consideration.  It  provided  (1  &  2  Geo.  IV.  c.  120  sec.  38)  that 
any  person  who  should  sell  any  ticket  in  any  lottery  except  such 
as  should  be  authorized  by  that  or  some  other  Act  of  Parliament, 
or  should  do  certain  other  acts  relating  to  such  lotteries,  should  be 
liable  to  certain  specified  penal  consequences.  In  another  later 
Act  (3  Geo.  IV.  c.  101),  this  provision  was  re-enacted  (sec.  39)  in 
the  same  form  in  which  it  appears  in  sec.  41.  Neither  of  these 
Acts  contained  any  provision  making  any  part  of  them  perpetual, 
and  it  is  at  least  open  to  contention  that  it  was  taken  for  granted 
that  the  provisions  as  to  the  sale  of  tickets  in  unauthorized  lotteries 
were  regarded  as  merely  ancillary  to  the  main  purpose  of  the  Acts, 
and  as  expiring  with  them.  The  Act  4  Geo.  IV.  c.  60,  however, 
contains  for  the  first  time  in  sec.  19  an  enactment  of  a  permanent 
nature.  After  reciting  that  it  might  bo  expedient  to  discontinue 
raising  money  for  the  Public  Service  by  way  of  Lottery  after  the 
sale  of  the  tickets  authorized  by  that  Act,  and  that  in  that  case 
it  would  be  necessary  to  continue  in  force  such  parts  of  the  Act 
"as  will  be  necessary  to  repress  unlawful  insurance  in  Little- 
goes  and  Private  Lotteries  and  prevent  the  sale  and  publishing 
proposals  for  the  sale  of  Foreign  Lottery  tickets  within  the  United 
Kingdom"  and  for  some  other  purposes,  it  was  enacted  **that  from 
and  after  the  drawing  of  the  lottery  authorized  by  this  Act  and  the 
matters  relating  thereto  the  clauses  herein  contained  relative  to  the 
suppression  of  illegal  lotteriesand  insurances  therein  and  to  the  pre- 
venting the  sale  and  publishing  proposals  for  the  sale  of  foreign 
lottery  ticketsshall  remain  in  full  force  and  virtue  notwithstanding 
other  powers  given  by  this  Act  may  have  ceased  and  determined." 
Sec.  41  enacts  that  "if  any  person  shall  sell  any  ticket  .... 
in  any  lottery  ....  authorized  by  any  foreign  Potentate  or 
State  or  in  any  lottery  or  lotteries  except  such  as  shall  be 
authorized  by  this  or  some  other  Act  of  Parliament  to  be  sold" 
or  publish  proposals  for  the  sale  of  tickets  "  except  in  such 
lotteries  as  shall  be  authorized  as  aforesaid,  such  person  shall 
for  every  such  offence  forfeit  and  pay  the  sum  of  £50,  and  shall 
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H.  C.  OF  A.  also  be  deemed  a  rogue  and  vagabond  and  shall  be  punished  as 
such  in  the  manner  herein  directed."     The  penalty  of  £50  was, 

QuAN  YicK   by  sec.  62,  to  be  recoverable  by  proceedings  in  the  Courts  of 
jjj^-  Exchequer  in  England,  Ireland,  and  Scotland  at  the  suit  of  the 

Attorney -General  or  Advocate  General,  and  not  otherwise.     The 

Act  contained  two  other  enactments  of  a  permanent  nature  (sees. 
GO,  61)  to  which  it  is  not  necessary  to  refer  more  particularly. 
The  provisions  of  the  Act  for  punishing  rogues  and  vagabonds 
were  contained  in  sec.  67,  which  provided  that  if  any  person 
should  be  convicted  of  an  offence  against  the  Act  and  adjudged  a 
rogue  and  vagabond  the  Justices  should  order  him  to  be  sent  to 
the  House  of  Correction  for  a  term  not  exceeding  six  months  and 
not  less  than  one  month,  and  on  a  second  conviction  might  further 
order  him  to  be  privately  whipped.  No  appeal  was  given  from 
the  conviction.  Sec.  41  contained  a  proviso  that  the  punishment 
of  being  deemed  a  rogue  and  vagabond  and  punished  as  such 
should  not  extend  to  proprietors  printers  and  publishers  of  news- 
papers charged  with  publishing  proposals  for  the  sale  of  tickets 
in  foreign  or  unauthorized  lotteries  if  they  proved  that  they  had 
complied  with  the  provisions  of  the  English  Acts  relating  to  regis- 
tration of  newspapers.  It  was  contended  for  the  appellant  that 
these  State  Lottery  Acts,  including  the  Act  now  in  question,  must 
be  taken  to  have  expired  as  soon  as  they  had  served  their  purpose, 
except  so  far  as  they  were  expressly  made  perpetual,  and  that 
the  provision  in  sec.  41  as  to  selling  lottery  tickets  is  not  included 
in  sec.  19.  The  "clauses"  which  by  sec.  19  are  to  remain  in  force 
are  those  '*  relative  to  the  suppression  of  illegal  lotteries  and 
insurance  therein  and  the  sale  of  foreign  lottery  tickets."  Sec. 
41  does  not  use  the  expression  *411egal  lotteries"  but  speaks  of 
"  the  sale  of  tickets  in  any  lottery  or  lotteries  except  such  as 
are  or  shall  be  authorized  by  this  or  some  other  Act  of  Par- 
liament to  be  sold."  There  can,  I  think,  be  no  doubt  that 
lotteries  falling  within  this  description  are  those  intended  by  the 
words  "illegal  lotteries"  in  sec.  19,  and  that  the  prohibitions  of 
the  sale  of  tickets  in  such  lotteries  and  of  the  publishing  of 
proposals  with  respect  to  them  were  clauses  relative  to  the  sup- 
pression of  illegal  lotteries  within  the  meaning  of  that  section. 
Comparatively  recently,  indeed,  a  prosecution  under  sec.  41  iov 
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publishiDg  a  proposal  for  the  sale  of  tickets  in  an  unauthorized  H.  C.  of  a. 

lottery  has  been  sustained:  Hall  v.  McWiUiam  (I).    I  cannot  dis-  ^_* 

tinguish  between  a  prohibition  of  the  sale  of  tickets  and  a  prohibi-  qoan  Yick 

lion  of  proposals  for  their  sale  as  beingequally  provisions  relati  veto  hinds. 

the  suppression  of  lotteries.    The  sufftjestion  that  the  express  refer-  

^^  /..,.,  Griffith  C.J. 

ence,in  the  preamble  to  sec.  19,  to  the  sale  of  foreign  lottery  tickets 
excludes  the  inference  that  this  prohibition  is  a  clause  relating 
to "  suppression "  was  well  answered  by  pointing  out  that  the 
term  "  ^suppression  "  was  not  applicable  to  a  foreign  lottery,  which 
conld  not  be  dealt  with  by  the  English  law,  except  by  provisions 
for  preventing  the  sale  of  tickets,  while  any  steps  taken  to  pre- 
vent the  successful  carrying  out  of  an  English  lottery  might  pro- 
perly be  included  under  that  term.  In  my  opinion,  therefore,  the 
enactment  in  question  was  permanent. 

Were  then  the  provisions  of  sec.  41  suitable  to  the  conditions 
of  New  South  Wales  in  1828  ?  It  has  never  been  doubted 
that  the  general  provisions  of  the  criminal  law  were  introduced 
by  the  Act  9  Geo.  IV.  c.  83.  And  it  has  been  expressly  held 
in  New  South  Wales  that  the  English  Lottery  Act,  42  Geo. 
m.  c.  119,  by  which  the  keeping  of  a  lottery  was  made  a  mis- 
demeanour, was  so  introduced  :  Attm'ney- General  v.  Edgiey 
(2),  If  there  was  no  more  in  the  case,  it  might  be  held  that 
the  provisions  of  sec.  41,  regarded  as  ancillary,  though  minor, 
provisions,  were  equally  introduced.  It  was,  however,  con- 
tended that  this  inference  is  excluded  by  the  provision  in  sec. 
41  as  to  the  penalty  of  £50  to  be  recovered  at  the  suit  of  the 
Attorney -General  in  the  Court  of  Exchequer  only,  and  by  the 
provisions  as  to  the  punishment  of  rogues  and  vagabonds,  both 
of  which,  it  is  said,  were  inapplicable  to  New  South  Wales  in 
1828.  As  to  the  first  objection  the  case  of  Attorney-General 
V.  Edgiey  (2)  is  in  point.  That  was  a  suit  by  the  Attorney- 
General  of  New  South  Wales  to  recover  a  penalty  of  £500 
imposed  by  the  Act  42  Geo.  III.  c.  119,  sec.  2,  upon  the  keepers 
of  lotteries.  That  section  contained  also  a  provision,  analogous 
to  that  of  sec.  41  now  in  question,  that  a  keeper  of  a  lottery 
should  be  deemed  a  rogue  and  vagabond.     The  objection  that 

i\)  20 Cox  C.C.,  33.  (2)  9  N.S.W.  L.R.,  157. 
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H.  C.  OF  A.  the  suit  could  only  be  brought  in   the  Court  of  Exchequer  was 
not,  indeed,  taken,  but  I  see  no  reason  to  doubt  the  correct- 

QuAK  YicK   i^ess  of  the  decision. 

The  second  objection  raises  diflSculties  of  a  different  character. 
It  is  pointed  out  that  the  provisions  exempting  printers  and 
publishers  of  newspapers  from  liability  to  be  punished  as  rogues 
and  vagabonds  on  compliance  with  an  English  law  could  not 
have  effect  in  New  South  Wales,  and  that  consequently  printers 
and  publishers  in  the  Colony  would  either  be  exempt  altogether 
or  liable  unconditionally.  Such  a  law,  it  is  said,  could  not  be 
deemed  to  extend  to  New  South  Wales.  It  appears  to  me 
that  there  is  much  force  in  this  argument.  It  is  not,  however, 
necessary  to  decide  the  point,  inasmuch  as  the  provisions  of  the 
Act  4  Geo.  IV.  c.  60  as  to  the  punishment  of  rogues  and  vagabonds 
were  repealed  by  the  Act  5  Geo.  IV".  c.  83,  other  provisions  being 
substituted  b}''  sec.  21  of  that  Act.  The  Statutes  relating  to  the 
subject  now  under  consideration  which  were  in  force  at  the 
passing  of  the  Act  of  9  Geo.  IV.  were,  therefore,  4  Geo.  IV.  c. 
60,  sec.  41,  except  so  far  as  it  deals  with  the  mode  of  punishment 
of  rogues  and  vagabonds,  and  the  Act  5  Geo.  IV.  c.  83,  sec,  21. 
And  the  actual  question  for  decision  is  whether  this  latter  Act, 
or,  if  not  all  of  it,  sec.  21,  extended  to  New  South  Wales.  For,  if 
it  did,  the  two  Acts  together  contain  a  definition  of  an  offence, 
and  provisions  for  its  punishment. 

The  Act  5  Geo.  IV.  c.  83,  after  reciting  that  it  was  expedient 
to  make  further  provision  for  the  suppression  of  vagrancy  and 
for  the  punishment  of  idle  and  disorderly  persons,  rogues  and 
vagabonds  in  England,  repealed  all  provisions  theretofore  made 
relative  to  idle  and  disorderly  persons,  rogues  and  vagabonds, 
incorrigible  rogues,  or  other  vagrants  in  England,  save  as  there- 
inafter excepted.  Sec.  3  enumerates  six  classes  of  persons  who 
are  to  be  deemed  idle  and  disorderly  persons :  (1)  Persons  who 
are  able  wholly  or  partly  to  support  themselves  or  their  families, 
and  who  refuse  to  do  so,  by  reason  whereof  they  or  their  families 
become  chargeable  to  a  parish  under  the  Poor  Laws ;  (2)  persons 
improperly  returning  to  and  becoming  chargeable  under  the  Poor 
Laws  in  a  parish  from  which  they  have  been  legally  removed ; 
(3)  unlicensed  and  unauthorized  pedlars  ;  (4)  common  prostitutes 
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wandering  in  public  and  behaving  riotously  or  indecently  ;  (5)   H.  C.  of  A. 
beggars  in  public ;    (6)  beggars   with   unauthorized  certificates. 
Sec  4  enumerates  thirteen  classes   of   persons   who  are  to  be  quan  Yick 
deemed  rogues  and  vagabonds  and  are  to  be  liable  to  imprison-      „  ^ 

ment  for  a  term  not  exceeding  three  months  in  the  House  of       

Correction :  (1)  Idle  and  disorderly  persons  previously  convicted 
of  being  such  ;  (2)  fortune  tellers  ;  (3)  persons  wandering  abroad 
and  lodging  in  a  bam  or  outhouse  or  deserted  or  unoccupied 
building  or  in  the  open  air  or  under  a  tent  or  in  a  cart  or  wagon, 
not  having  any  visible  means  of  subsistence,  and  not  giving  a 
good  account  of  themselves  ;  (4)  persons  publicly  exposing  inde- 
cent prints,  &c. ;  (5)  persons  indecently  exposing  themselves  in 
public  with  intent  to  insult  a  female ;  (6)  persons  wandering 
abroad  endeavouring  to  obtain  alms  by  the  exhibition  of  wounds 
or  deformities  ;  (7)  collectors  of  alms  under  false  pretences  ;  (8) 
persons  deserting  their  wives  or  children  who  might  be  charge- 
able to  a  parish  ;  (9)  persons  gaming  or  betting  in  public  places  ; 
(10)  persons  having  in  their  possession  housebreaking  implements 
with  intent  to  commit  a  felonious  act;  (11)  persons  found  in 
buildings  or  enclosed  premises  for  an  unlawful  purpose  ;  (12)  sus- 
pected persons  or  reputed  thieves  frequenting  public  places  with 
intent  to  commit  felony;  (13)  persons  apprehended  as  idle  and 
disorderly  persons  violently  resisting  apprehension  and  subse- 
quently convicted.  Sec.  5  provides  that  persons  (1)  in  custody 
after  conviction  under  the  Act,  or  (2)  committing  an  oflence 
under  sec.  4  after  a  previous  conviction  under  that  section,  or  (3) 
violently  resisting  apprehension  as  rogues  and  vagabonds  and 
subsequently  convicted  shall  be  deemed  incorrigible  rogues,  and 
shall  be  liable  to  be  committed  to  the  House  of  Correction  till  the 
next  Quarter  Sessions,  at  which  the  Justices  may  sentence  them 
to  imprisonment  with  hard  labour  for  twelve  months  with  whip- 
ping. Sec.  6  provides  for  the  apprehension  by  any  person 
whatever  of  offenders  against  the  Act,  and  requires  constables 
and  peace  officers  to  apprehend  them  under  penal  consequences  to 
themselves.  Sec.  7  authorizes  the  issue  of  warrants  for  the 
prehension  of  offenders,  and  sec.  8  the  seizure  by  any  person 
apprehending  another  for  an  offence  against  the  Act  of  his 
vehicle  or  goods  and  for  their  search  in  the  presence  of  a  justice. 
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H.  C.  OF  A.  Sec.  9  provides  for  the  due  prosecution  at  Quarter  Sessions  of 
^^^'       persons  committed  as  incorrigible  rogues.     Sec.  l.S  authorizes  the 

QuAN  YioK   search  of  lodging  houses  for  suspected  offenders.     Sec.  14  gives 
jx  ^'  an  appeal  to  Quarter  Sessions  to  any  person  convicted  under  the 

Act,  and  authorizes  his  discharge  from  custody  on  giving  security 

to  prosecute  the  appeal.  Sec.  20  declares  that  every  person  con- 
victed under  the  Act  as  an  idle  and  disorderly  person,  of  as  a 
rogue  and  vagabond,  shall  be  deemed  to  be  chargeable  under  the 
Poor  Laws  to  the  parish  in  which  he  resides.  Sec.  21  provides 
that  "  whenever  by  any  Act  or  Acts  of  Parliament  now  in  force 
it  is  directed  that  any  person  shall  be  punished  as  an  idle  and 
disorderly  person  or  as  a  rogue  and  vagabond  or  as  an  incorrigible 
rogue  for  any  offence  specified  in  such  Act  or  Acts  and  not  herein- 
before provided  for  by  this  Act  .  .  .  every  such  person  shall 
be  punished  under  the  provisions  powers  and  directions  of  this 
Act." 

It  is  obvious  that  many  of  the  provisions  of  this  Act  were 
quite  inapplicable  to  New  South  Wales  in  the  j^ear  ]828.  Of 
such  provisions  those  as  to  persons  improperly  causing  burdens 
to  be  thrown  upon  parishes  afford  a  good  example.  It  is  con- 
tended, however,  that  even  if  the  provisions  which  create  offences 
are  inapplicable,  sec.  21  should  be  read  as  incorporated  with  the 
Act  4  Geo.  IV.  c.  60,  sec.  41,  and  that  these  two  enactments  together 
were  applicable  and  not  unsuitable  to  the  circumstances  of  the 
Colony.  Sec.  21,  however,  does  not  stand  alone.  If  it  applied,  it 
brought  with  it  all  the  provisions  as  to  punishment,  including 
the  right  of  a  convicted  offender  to  appeal  to  Quarter  Sessions, 
and  the  declaration  that  he  should  be  chargeable  to  the  parish  in 
which  he  resides.  Now,  in  1828  there  were  no  Courts  of  Quarter 
Sessions  in  New  South  Wales,  although  the  establishment  of  such 
Courts  was  authorized  by  the  same  Act  9  Geo.  IV.  c.  83. 

The  appellant  contends  that  the  Act  of  5  Geo.  IV.  did  not 
extend  to  New  South  Wales,  and  further  that,  if  any  doubt 
could  have  arisen  on  that  point,  it  was  set  at  rest  by  the  Act  or 
Ordinance  6  Wm.  IV.  No.  6.  The  preamble  of  that  Act,  which  is 
entitled  "  An  Act  for  the  prevention  of  vagrancy  and  for  the 
punishment  of  idle  and  disorderly  persons  rogues  and  vagabonds 
and   incorrigible   rogues   in   the  colony  of  New  South  Wales," 
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recites  that  "  it  is  expedient  to  make  provision  for  the  prevention    H.  C.  of  A. 

of  vagrancy  and  for  the  punisliment  of  idle  and  disorderly  persons        * 

and  rogues  and  vagabonds  in  this  Colony  " — not  that  it  is  expedient  quan  Yick 
to  make  "  better  "  provision  for  that  purpose.  This  language  sug-  hinds 
gests  that  the  legislature  thought  that  there  was  no  existing  law 
on  the  subject — a  point,  however,  on  which  they  may  have  been 
mistaken.  The  Act  then  proceeds  to  deal  with  the  matter  on  the 
lines  of  the  Act  5  Geo.  IV.  c  83,  but  with  very  important  differ- 
ences. It  begins  with  provisions  requiring  transported  convicts 
to  report  themselves  periodically  at  Petty  Sessions.  Sec.  2,  cor- 
responding to  sec.  3  of  the  English  Act,  defines  idle  and  disorderly 
per&ons,  amongst  whom  are  included  transported  convicts  failing 
to  report  themselves  or  failing  to  appear  before  a  Justice  when 
saniinoned  to  give  an  account  of  their  means  of  support,  persons 
lo<l^ing  or  wandering  with  the  black  natives  of  the  Colony,  and 
failing  to  give  a  good  account  of  their  conduct  to  the  satisfaction  of 
the  Justices,  persons  thrice  convicted  of  drunkenness  within  twelve 
months  and  behaving  riotously  or  indecently  in  public,  while  it 
omits  the  provisions  as  to  persons  whose  conductcasts  a  charge  upon 
the  parish  and  modifies  some  other  definitions.  Sees.  3  and  4  follow 
the  lines  of  sees.  4  and  5  of  the  English  Act  with  other  differences. 
Sec.  12  gives  an  appeal  to  Courts  of  Quarter  Sessions,  which  had 
then  been  established  in  the  Colony  under  an  Ac£  passed  in  1829 
(10  Geo.  IV.  No.  7).  The  Act  6  Wm.  IV.  does  not  contain  any 
formal  provisions  analogous  to  sec.  21  of  the  English  Act,  which, 
indeed,  were  unnecessary  if  the  legislature  thought  that  the 
English  laws  as  to  rogues  and  vagabonds  did  not  extend  to  the 
Colony.  I  think  that  the  laws  as  to  rogues  and  vagabonds  and 
idle  and  disorderly  persons,  which  are  laws  intimately  connected 
with  the  social  conditions  of  a  country,  are  laws  of  police  within 
the  meaning  of  the  passage  cited  from  Blackstone,  and  are  prhnA 
facte  inapplicable  to  a  new  country.  If,  therefore,  it  were  neces- 
sary to  decide  the  point,  I  should  have  no  diflSculty  in  holding 
that  the  general  provisions  of  the  Act  5  Geo.  IV.  c.  83  did  not 
extend  to  New  South  Wales.  But,  treating  that  point  as 
doubtful,  I  am  disposed  to  accept  the  argument  that  the  Act  of  6 
Whl  IV.  ought  to  be  read  either  as  a  legislative  declaration  that 
those  provisions  were  not  in  force,  or  as  a  codification  of  the  law 
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the  Act  9  Geo.  IV.  c.  83  to  declare  whether  that  Statute  was  "  to 

QuAN  YicK   be  deemed  to  extend  to  New  South  Wales,"  "  or  to  make  and 

Hinds       establish  such  limitations  and  modifications  of  its  provisions  as 

might   be  deemed  expedient,"  and  as  a   consequent  repeal  by 

Gritfith  C.J.      ,,.,  f*i-ni*i*  T'l  • 

implication  or  the  English  Act.  In  either  view,  the  general  pro- 
visions of  the  Act  are  not  now  in  force  in  this  State. 

The  only  remaining  question  for  consideration  is  whether  sec. 
21  of  the  Act  5  Geo.  IV.  ought  to  be  held  to  be  in  force.     For,  if 
♦  not,  the  provisions  of  sec.  41  of  the  Act  of  4  Geo.  IV.  relating  to 

rogues  and  vagabonds  are  merely  declaratory,  and  entail  no  penal 
consequences.  The  case  of  Attorney -General  of  New  South  Wales 
V.  Love  (1)  referred  to  by  the  Supreme  Court  in  Anderson  v.  Ah 
Nam  (2),  which  affirmed  the  view  on  which  Pring  J.  founded  the 
judgment  now  under  appeal,  establishes  that  if  the  general  provi- 
sions of  a  Statute  were  not  unsuitable  to  theconditions  of  the  Colony 
the  mere  fact  that  some  minor  or  severable  provisions  could  not 
come  into  operation  owing  to  local  circumstances  is  not  a  sufficient 
reason  for  denying  the  applicability  of  the  Statute  as  a  whole. 
On  the  other  hand,  if  the  general  provisions  of  a  Statute  were 
inapplicable,  it  would  seem  to  follow  that  it  is  not  competent  to 
select  a  particular  provision  of  the  Statute,  which  if  it  stood  alone 
might  be  applicable,  and  to  say  that  it  is  therefore  applicable, 
I  should  have  great  difficulty  in  coming  to  this  conclusion. 

But,  apart  from  this  difficulty,  I  am  confronted  by  the  further 
one  that  a  person  convicted  under  the  Act  of  5  Geo.  IV.  was 
entitled  in  England  to  appeal  to  Quarter  Sessions,  and  to  release 
from  custody  pending  the  appeal  on  giving  the  prescribed  security. 
In  1828  no  such  privilege  was  available  to  a  person  in  New 
South  Wales.  It  is  true  that  Quarter  Sessions  were  established 
in  the  Colony  in  1830  under  the  Act  10  Geo.  IV.  No.  7,  but  the 
provisions  of  sec.  21,  if  they  came  into  force  at  all,  came  into 
force  at  the  passing  of  the  Act  9  Geo.  IV.  c.  83,  in  1828.  The  Act 
10  Geo.  IV.  No.  7  directed  that  Courts  of  Quarter  Sessions  should 
be  held  at  about  thirty  specified  places  in  New  South  Wales,  and 
(sec.  2)  that  such  Courts  should  have  power  and  authority  to  take 
cognizance   of   all  matters  and  things  cognizable  in  Courts  of 
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Quarter  Sessions  in  England  so  far  as  the  circumstances  and  con-  H.  C.  of  A. 
ditions  of  the  Colony  should  require  and  admit.  In  the  interval  ^^^' 
before  the  passing  of  this  Act,  which  was  in  fact  short  but  might  q^ap,  yick 
have  been  of  indefinite  duration,  offenders  convicted  under  sees. 
21  and  4  of  the  Act  of  5  Geo.  IV.  would  have  been  deprived  of 
any  right  of  appeal.  This  is,  in  my  judgment,  of  itself  suflScient 
to  show  that  the  provisions  of  sec.  21  applying  the  penal  provisions 
of  the  Act  to  offences  created  under  other  Statutes  were  not  suit- 
able to  the  circumstances  of  the  Colony.  This  opinion  in  no  way 
conflicts  with  the  case  of  Attorney-General  v.  Edgley  (1),  in  which 
the  question  whether  the  provisions  of  42  Geo.  III.  c.  119  sec.  2 
as  to  punishing  keepers  of  lotteries  as  rogues  and  vagabonds  was 
not  raised.  Neither  this  point,  which,  in  my  judgment,  is  fatal  to 
the  respondent's  contention,  nor  the  local  Act  of  6  Wm.  IV.  was 
brought  to  the  notice  of  the  Court  in  Mitchell  v.  Ah  King  (2). 
If  they  had  been,  I  cannot  help  thinking  that  the  Court  would 
have  come  to  a  different  conclusion  in  that  case.  I  think,  there- 
fore, that  the  appeal  should  be  allowed. 

Barton  J.  This  case  is  one  of  large  importance,  and  it  will  be 
no  waste  of  time  to  deal  at  some  length  with  the  considerations 
involved  in  the  matter  at  issue.  [His  Honor  then  stated  the  facts 
as  already  set  out  and  continued.]  As  will  be  seen,  the  Act  4  Geo. 
IV.  c.  60  is  not  the  only  one  to  be  considered  in  solving  the  question. 
By  the  24th  section  of  9  Geo.  IV.  c.  83,  often  called  the  New  South 
Wales  Act,  the  laws  and  Statutes  in  force  in  England  at  the 
passing  of  the  Act  (25th  July,  1828)  are  to  be  "  applied  in  the 
administration  of  justice  in  the  Courts  of  New  South  Wales  and 
Van  Diemen's  land  respectively  so  far  as  the  same  can  be  applied," 
and  in  each  Colony,  "as  often  as  any  doubt  shall  arise  as  to  the 
application  of  any  such  laws  or  Statutes  ...  it  shall  be  lawful 
for  the  Governor  ...  by  and  with  the  advice  of  the  Legis- 
lative Council  .  .  .  by  ordinances  to  be  by  them  for  that 
porpoee  made  to  declare  whether  such  laws  or  Statutes  shall  be 
deemed  to  extend  to  .  .  .  and  to  be  in  force  within  the  same 
or  to  make  and  establish  such  limitations  and  modifications  of 
any  such  laws  and  Statutes     ...     as  may  be  deemed  expedient 

(I)  9  N.S.W.  L.R.,  157.  (2)  21  N.S.  W.  L.R.,  64. 
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H.  C.  OF  A.  in  that  behalf:  Provided  always  that  in  the  meantime  and  before 
any  such  ordinances  shall  be  actually  made  it  shall  be  the  duty 

QuAN  YicK  of  the  said  Supreme  Court  as  often  as  any  such  doubts  shall  arise 
HiND'        upon  the  trial  of  any  information  or  action  or  upon  any  other 

proceeding  before  them  to  adjudge  and  decide  as  to  the  applica- 

tion  of  any  such  laws  or  Statutes  ..."  In  the  first  place, 
I  take  it,  that  the  expressions  "  can  be  applied,"  "  extends  to,"  and 
"  is  in  force"  are  of  the  same  value  in  this  connection,  for  I  cannot 
discover  any  difference  in  their  effect  by  reference  t^  any  authority 
or  on  any  ground  of  reason.  They  are  used  interchangeably  by 
Judges,  and  whether  we  hold  that  an  English  Statute  "can  be 
applied  "  in  a  Colony,  or  that  it  "  extends"  thereto,  or  that  it  "  is 
in  force  "  therein,  the  result  is  precisely  the  same.  Also,  I  think 
it  is  idle  to  say  of  a  Statute  that  it  "can  be  applied"  unless  it  is 
immediately  enforceable  on  the  happening  of  facts  within  its  mean- 
ing. In  the  next  place  the  application,  extension  or  enforcement 
must  be  reasonable,  or  as  it  is  put  in  Forsr/tlts  Cases  and  Opinions, 
at  p.  20,  "  all  Acts  which  by  reasonable  construction  must  be 
supposed  to  apply  to  the  Colonies,  whether  passed  before  or  after 
the  acquisition  "  [that  is,  passed  until  a  Legislative  Assembly''  is 
constituted  within  them]  "  will  be  considered  obligatory  upon 
them."  In  Jex  v.  McKinney  (1),  it  w^as  held  that  the  Statute  of 
Mortmain  did  not  extend  to  British  Honduras,  and  that  its  pro- 
visions  did  not  satisfy  the  condition  prescribed  by  the  local  Acts 
and  Ordinances,  of  applicability  to  the  Col  on  j^  although  the 
Statute  is  included  in  tiie  description  of  laws  introduced  thereby. 
In  giving  the  judgment  of  the  Judicial  Committee  of  the  Privy 
Council,  which  included  with  him  Lords  Watson  and  Fitzgerald 
and  Sir  Wm.  Orove,  Lord  Hobhouse  discussed  the  meaning  of  the 
words  "  in  so  far  as  they  are  applicable  or  can  be  applied,"  used 
in  the  Act  of  the  local  Assembly  under  which  it  was  contended 
that  the  Statute  of  Mortmain  prevailed  in  the  Colony.  He  said 
(2) :  "  Their  Lordships  read  the  w^ords  '  can  be '  as  meaning  *  can 
reasonably  be,'  agreeing  herein  with  Lord  Justice  Knight-Bruce, 
who  in  Whicker  v.  Hume  (3)  placed  that  construction  upon 
similar  words  in  the  New  South  Wales  Act."    He  added :  (4)  "  In 

(1)  14  App.  Cas.,  77.  (3)  7  H.L.C.,  124  ;    1  D.M.  &  G.,  506. 

(2)  14  App.  Cas.,  77,  at  p.  81.  (4)  14  App.  Cas.,  77,  at  p.  82. 
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Attorney-General  v.  Stewart  (1),  with  reference  to  Granada,  Sir  H.  C.  of  A. 
William  Grant,  in  Whicker  v.  Hume  (2),  with  reference  to  New  ^^^' 
South  Wales.  Lord  Romilly  at  the  Rolls,  Lord  Justices  Knight-  qq^n  yick 
Bruce  and  Cranworth  in  the  Court  of  Appeal,  Lord  Chelmsforcl y 
Lord  Cranworth,  and  Lord  Wensleydale  in  the  House  of  Lords ; 
all  decided  that  the  Statute  was  framed  for  reasons  affecting  the 
laws  and  society  of  England,  and  not  for  reasons  applying  to 
1  new  Colony."  In  other  words,  they  all  held  that  the  Act 
did  not  extend  to  the  Colony  unless  it  could  "  reasonably  be 
applied,"  and  this  the  conditions  of  the  Colony  forbade,  because 
it  was  founded  on  reasons  which  were  peculiar  to  England  in 
their  application,  and  which  had  no  reference  to  the  conditions 
of  an  infant  settlement.  In  the  third  place,  unless  a  statutory 
provision  extended  to  New  South  Wales  immediately  on  the  passing 
of  the  New  South  Wales  Act,  as  I  shall  now  call  the  9  Geo.  IV.  c. 
83, 1  am  of  opinion  that  it  never  came  into  force  here  at  all.  In 
1839,  in  the  case  of  Ex  'parte  Lyons,  In  re  Wilson  (3),  the  Supreme 
Court  held  unanimously  that  the  Bankrupt  Law,  6  Geo.  IV.  c.  16, 
is  not  in  force  under  the  operation  of  the  New  South  Wales  Act, 
sec  24.  It  was  argued  at  the  Bar  that  the  Bankrupt  Law  in 
question,  though  perhaps  it  could  nob  have  been  applied  when 
that  Act  was  passed,  might  yet  be  in  force  in  1839  when  the  case 
was  decided.  In  his  judgment,  at  pp.  152-3,  Stephen  J.,  afterwards 
Sir  Alfred  Stephen  C.J.,  said  that  he  must  at  once  express  his 
dissent  from  that  position.  "The  question,"  he  said,  "whether  a 
particular  Statute  is  in  force,  may  be  determined,  as  I  apprehend, 
with  reference  to  the  date  of  the  New  South  Wales  Act  alone. 
I  cannot  conceive  that  we  are  to  determine  the  question  by  nice 
inquiries  from  time  to  time,  as  to  the  progress  made  by  the  Colony, 
in  wealth  or  otherwise W^hatever  excep- 
tions the  rule  may  or  may  not  admit  of,  there  seems  no  ground 
for  holding  that  the  question  of  applicability  was  to  have  reference 
to  the  future.  On  the  contrary,  the  meaning  seems  to  me  plain; 
that  those  laws  only  should  compulsorily  be  applied  which  then, 
at  the  passing  of  that  Act,  could  be  applied.  For  the  future,  as  I 
conceive,  a  local  legislature  was  created ;  by  which.  Statutes  not 
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H.  0.  OF  A.  then  capable  of  application  were  to  be  introduced,  either  wholly 
'        or  in  part,  as  that  body  might  determine.     So  that  if  the  Bank- 

Qlan'  Yick   ^up^  ^^^  could  not  have  been  applied  in  1828,  it  cannot,  according 
to  my  opinion,  be  in  force  now." 

I  adopt  completely  this  opinion  of  Sir  Alfred  Stephen.. 
The  question,  then,  is  whether  on  the  passage  of  the  New  South 
Wales  Act  the  4l8t  section  of  4  Geo.  IV.  c.  60  could  reasonably 
be  applied  here — i.e.,  whether  by  reasonable  construction  it  must 
be  supposed  so  to  apply,  in  the  sense  of  being  then  presently  en- 
forceable to  punish  the  sale  of  lotterj^  tickets.  The  Act  4  Gea 
IV.  c.  60,  passed  in  England  in  1823,  is  intituled  "  An  Act  for 
granting  to  His  Majesty  a  sum  of  money  to  be  raised  by 
Lotteries."  Most  of  its  provisions  relate  only  to  the  purpose  so 
declared :  and  for  that  purpose  and  for  carrying  out  the  Govern- 
ment lotteries  authorized,  elaborate  machinery  is  provided.  But 
there  are  three  or  four  sections,  including  sec.  41,  which  demand 
attention  on  the  question  now  under  appeal.  Before  considering 
them  it  is  well  to  remember  that  private,  as  distinct  from  Govern- 
ment lotteries,  had  long  been  the  subject  of  prohibition  in  England. 
The  Act  10  &  11  Will.  III.  c,  17,  declares  lotteries  to  be  a  public 
nuisance,  and  forbids  the  keeping  open  of  any  lottery  after  29th 
December,  1699.  Anyone  transgressing  this  prohibition  was  to 
forfeit  for  each  offence  £500,  to  be  recovered  by  information,  bill, 
plaint  or  action  at  law  in  any  of  His  Majesty's  Courts  at  West- 
minster :  while  those  who  played  at  such  lotteries  were  to  forfeit 
£20,  recoverable  in  like  manner.  Several  Acts  were  passed  from 
time  to  time  for  the  repression  of  the  evil.  On  the  other  hand, 
the  raising  of  money  by  lottery  in  aid  of  the  public  revenue 
commended  itself  to  the  Exchequer,  and  several  acts  were  passed 
sanctioning  this  expedient  on  occasion.  Not  only  were  private 
lotteries  found  immoral,  but  their  competition  was  inconvenient, 
as  also  was  that  of  foreign  lotteries,  and  there  are  Statutes 
which  at  one  stroke  authorize  Government  lotteries  and  provide 
for  the  simultaneous  repression  of  private  lotteries  and  "  little- 
goes,"  and  of  the  sale  of  tickets  in  foreign  lotteries,  and  for 
the  repression  of  the  publication  of  either.  The  first  Act  relating 
closely  to  foreign  lotteries  was  the  9  Geo.  I.  c.  19.  passed  in  1722. 
The  Statute  1  &  2  Geo.  IV.  c.  120,  intituled  "  an  Act  for  grant- 
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iDg  to  His  Majesty  a  sum  of  money  to  be  raised  by  Lotteries,"   H.  C.  op  a, 
And  another  Act  of  3  Geo.  IV.  c.  lOI,  with  an  identical  title,  are        ^^^* 
of  some  interest  as  showing  the  origin  of  the  section  under  which    q^an  Yick 
Quan  Tick  was  prosecuted.     Sec.  38  of  the  former  Act  is  identical      „  ^• 

with  sec.  41  of  4  Geo.  IV.  c.  60,  with  the  exception  that  it  says       

nothing  about  foreign  lotteries :  while  sec.  39  of  3  Geo.  IV.  c.  101, 
is  in  terms  identical  with  sec.  41  of  the  Act  of  1823.  Neither  of 
ihcae  two  Statutes  makes  any  provision  for  the  permanency  of 
the  enactments  contained  in  sec.  38  of  the  one  and  sec.  39  of  the 
other,  and  it  is  in  sec.  19  of  the  Act  now  in  question  that  we  find 
«och  provision.  So  far  as  is  material  to  this  appeal,  it  reads 
thos:  "And  whereas  it  may  be  expedient  to  discontinue  raising 
money  for  the  public  service  by  way  of  lottery  after  the  sale  of 
the  tickets  authorized  by  this  Act  and  in  that  case  it  will  be 
necessary  to  continue  in  force  such  parts  of  this  Act  as  will  be 
necessary  to  repress  unlawful  insurance  in  little-goes,  and  private 
lotteries  ...  be  it  therefore  enacted  that  from  and  after  the 
drawing  of  the  lottery  authorized  by  this  Act  and  the  matters 
relating  thereto  the  clauses  herein  contained  relative  to  the  sup- 
pression of  illegal  lotteries  and  insurance  therein  .  .  .  shall 
remain  in  full  force  and  virtue  notwithstanding  other  powers 
^ven  by  this  Act  may  have  ceased  and  determined." 

It  is   argued    for  the  appellant,  notwithstanding  the  strong 

words  used  to  give  permanency  to  the  clauses  relative  to  "  the 

sappression  of  illegal  lotteries  and   insurance  therein  "  that  the 

provisions  of  sec.  41,  which  I  am  about  to  cite,  were  not  made 

permanent  by   sec.    19,   but    that  "the  clauses  relative   to  the 

suppression  of  illegal  lotteries  and  insurance  therein  "  are  clauses 

extraneous  to  sec.  41.     Now  that  section,  so  far  as  it  is  material, 

enacts  as  follows :  "  If  any  person  or  persons  shall  sell  any  ticket, 

chance,  or  share  of  any  ticket  chance  or  share     ...     in  any 

lottery  except  such  lottery  as  shall   be  authorized  "  by  this  or 

some  other  Act  of  Parliament     ..."  such  person  shall  for 

every  such  offence  forfeit  and  pay  the  sum  of  £50,  and  shall  also 

be  deemed  a  rogue  and  vagabond,  and  shall  be  punished  as  such 

m  the  manner  hereinafter  directed." 

The  contention  is  that  "  the  clauses  relative  to  the  suppression 
of  illegal  lotteries,"  as  the  term  is  used  in  sec.  19  for  the  purpose 
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H.  C.  OF  A.    of  making  such  provisions  permanent,  do  not  include  the  provision 
in  sec.  41  for  making  illegal  the  selling  of  "any  ticket,  chance  &c. 

QuAN  YicK   ^^   ^^y  lottery  except  such  lottery  as  shall  be  authorized  by 
TT,!^*^„        ^bis  or  some  other  Act  of  Parliament."     I  take  it  that  the  term 

"  illegal  lottery  "  as  used  in  the  one  section  completely  covers  and 

includes  the  lotteries  mentioned  in  the  other,  not  authorized  by 
the  4  Geo.  IV.  c.  60  or  some  other  A.ct  of  Parliament,  and  there- 
fore that  the  enactment  under  which  the  appellant  was  prosecuted 
was  clearly  made  permanent  in  England  by  sec.  19.     As  to  the 
legal  consequences  prescribed  by  the  Act  for  the  selling  of  tickets 
in  illegal  lotteries,  they  are  contained  in  sees.  62  and  67.     The 
former  makes  pecuniary  penalties  for  any  oifence  against  the 
Act,  except  where  otherwise  directed,  go  to  the  use  of  the  King; 
and  they  can  be  recovered  on  behalf  of  the  Crown  only  in  the 
manner  therein  directed,  namely  "in  the  name  of  His  Majesty's 
Attorney-General  in  the  Court  of  Exchequer  at   Westminster  if 
such  offence  shall  be  committed  in  England ;  in  the  name  of  His 
Majesty's  Attorney-General  in  the  Court  of  Exchequer  at  Dublin 
if  such  offence  shall  be  committed  in  Ireland ;  or  in  the  name  of 
His  Majesty's  Advocate-General  in  the  Court  of  Exchequer  in 
Scotland  if  such  offence  shall  be  committed  in  Scotland."     It  is 
argued  that  this  provision  is  inapplicable  because  (1)  it  excludes  all 
locality  of  the  offence  except  England,  Ireland  and  Scotland,  (2) 
there  was  no  Court  of  Exchequer  in  New  South  Wales  in  which 
to  sue.    But  I  take  it  that  the  provision  operates  merely  to  prevent 
penalties  being  sued  for  outside  that  part  of  the  realm  where  the 
offence  was  committed.     We  are  only  concerned  with  "laws  and 
Statutes  in  force  within  the  realm  of  England"  as  this  was,  and 
it  is  applicable  if  not  unsuitable  to  the  local  conditions  of  the  time. 
There  was  here  an  Attorney-General,  and  the  Supreme  Court  of 
New  South  Wales  was  invested  in  New  South  Whales  with  all  the 
jurisdiction  which  the  Courts  of  Queen's  Bench,  Common  Pleas 
and  Exchequer  possessed  in  England.     I  therefore  think  that  the 
objection  of  the  appellant  in  this  respect  fails.     A  similar  provision 
existed  in  another  Lottery  Suppression  Act,  42  Geo.  III.  c.  119,  and 
that  Act  was  in  my  judgment  rightly  held  to  be  in  force  in  New 
South  Wales  in  the  case  of  the  Attomey-Oeneral  v.  Edgley  (1 ), 

(1)  9N.S.W.  L.R.,  157. 
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d  the  Attorney-General  of  New  South  Wales  was  held  en-  H.  C.  of  a. 

titled  to  sue  in  the  Supreme  Court  here  for  a  pecuniary  penalty  ^^^' 

which  under  that  Act  was  recoverable  in  the  Court  of  Exchequer  q^^jj  yick 

at  suit  of  the  Attorney-General.  _  "• 

•^  Hinds. 

Still  dealing  with  the  Act  4  Geo.  IV.  c.  60,  sec.  67  prescribes  the       

ponishment  f or  offences  where  the  offender  is  convicted  before 
justices  and  adjudged  a  rogue  and  vagabond.  In  such  cases  the 
justices  are  to  order  the  offender  to  be  sent  to  the  House  of 
Correction  for  not  more  than  six  months  and  not  less  than  one 
month,  with  a  discretion  to  the  justices  to  order  whipping  where 
the  offender  has  been  convicted  of  a  like  offence  under  this  or  any 
former  Act. 

Xow  I  know  of  nothing  which  could  make  tlie  enactment  of 
sec.  41  against  selling  lottery  tickets  unsuital>le  to  the  conditions 
of  the  Colony  at  the  time  the  New  South  Wales  Act  was  passed. 
Bat  the  difficulty  arises  in  considering  whether  the  enactment 
was  then  enforceable  It  was  not  and  is  not  enforceable  unless  a 
breach  of  it  could  be  punished  under  some  law  in  force  in  New 
South  Wales.  The  Act  5  Geo.  IV.  c.  83,  "  An  Act  for  the  punish- 
ment of  idle  and  disorderly  persons  and  rogues  and  vagabonds  in 
that  part  of  Great  Britain  called  England,"  was  passed  in  1824. 
The  Chief  Justice  has  given  an  exhaustive  analysis  of  its  pro- 
visions, and  I  need  not  attempt  to  follow  him  over  that  ground. 
In  the  case  of  Mitchell  v.  Ah  King  (1),  the  question  was  whether 
this  Act  is  in  force  in  New  South  Wales,  and  the  Supreme  Court 
held  it  to  be  so,  and  that  on  a  conviction  for  keeping  a  lottery 
under  42  Geo.  III.  a  119  (previously,  as  we  have  seen,  held  to  be 
in  force,  at  least  for  certain  purposes,  in  the  Attorney -General  v. 
Edgley  (2)),  a  magistrate  had  acted  rightly  in  awarding  to  the 
defendant  a  sentence  under  the  5  Geo.  IV.  c.  83.  This  Act  the 
Court  held  to  be  also  in  force.  Sir  Frederick  Darley  C.J.,  with 
whom  Owen  J.  and  G.  B.  Sivfipson  J.  concurred,  said  in  giving 
jadgment :  "  If  we  were  to  hold  that  5  Geo.  IV.  was  not  in  force, 
ve  should  nullify  our  former  decision  that  42  Geo.  III.  c.  119  is  in 
force  in  the  Colony,  because  5  Geo.  IV.  c.  83  provides  for  the  punish- 
ment of  persons  who  keep  lotteries  in  defiance  of  42  Geo.  III.  c. 
119."     It  may  be  observed  that  in  the  case  of  Attcnmey-General 

11)  21  N.S.W.  L.R.,  64.  (2)  9  N.S.W.  L.R.,  157. 
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H.  C.  OF  A.   V.   Edgley  (1),  it  was  only  necessary  to  decide  that  a  pecuniary 

penalty  for  keeping  a  lottery  was  recoverable  in  the  Supreme 

QuAN  YicK   Court  at  the  suit  of  the  Attorney-General  of  New  South  Wales, 

xj  ^\         and  the  terms  of  the  second  section  of  the  last  mentioned  Act 
Hinds. 

seem  to  make  this  quite  clear,  for  that  portion  of  the  section  is 

not  affected  by  anything  in  the  Act  5  Geo.  IV.  c.  83.  But  the 
offender,  declared  in  another  part  of  the  same  section  to  be  a 
rogue  and  vagabond,  was  from  1824  punishable  as  such  in 
England  under  5  Geo.  lY.  c.  83  only,  and  even  if  that  Act  or  the 
punishment  sections  of  it  are  not  in  force  here,  it  is  that  part 
onl}'^  of  the  section  which  makes  him  punishable  as  a  rogue  and 
vagabond  that  could  not  be  made  effective  in  New  South  Wales. 
So  that  the  correctness  of  Attorney-General  v.  Edgley  would  not, 
I  suggest  with  respect,  have  been  affected  if  the  decision  in 
Mitchell  V.  Ah  King  (2)  had  been  in  the  defendant's  favour. 

Is  then  a  person  declared  by  4  Geo.  IV.  c.  60  to  be  a  rogue  and 
vagabond  punishable  ?  It  is  necessary  in  order  to  answer  this 
question  to  examine  some  of  the  provisions  of  the  Act  5  Geo.  IV. 
c.  83.  As  to  whether  that  Act  is  enforceable  in  New  South  Wales 
at  all,  I  share  the  doubts  expressed  by  the  Chief  Justice,  and  for 
similar  reasons.  But  in  my  view  of  this  case  it  is  not  necessary 
to  go  so  far  as  to  hold  the  Act  of  5  Geo.  IV.  inapplicable. 
Assuming  that  it  came  into  force  by  virtue  of  the  New  South 
Wales  Act  on  25th  July,  1828,  its  first  section  repealed  all  pro- 
visions then  in  existence  "  relative  to  idle  and  disorderly  persons, 
rogues  and  vagabonds,  incorrigible  rogues  and  other  vagrants,  in 
England."  There  are  exceptions  to  the  repeal  which  do  not 
require  notice  here.  Sec.  3  provides  that  "  wherever  by  any  Act 
.  .  .  now  in  force  it  is  directed  that  any  person  shall  be 
punished  as  ...  a  rogue  and  vagabond  .  .  .  for  any 
offence  specified  in  such  Act,  and  not  hereinbefore  provided  for 
in  this  Act "  (these  words  include  the  present  case)  "  in  every  such 
case  .  .  .  every  such  person  shall  be  punished  under  the 
provisions,  powers  and  directions  of  this  Act."  Sec.  4  provides 
the  punishment  for  all  rogues  and  vagabonds,  viz.,  committal  to 
the  house  of  correction  for  any  time  not  exceeding  three  months, 
with  hard  labour.     Sec.  14  enacts  that  "  any  person  aggrieved  by 

(1)  9  N.S.W.  L.R.,  167.  (2)  21  N.S.W.  L.R.,  64. 
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any  act  or  determination  of  any  justice  or  justices  of  the  peace  H-  ^-  ^^  ^• 

out  of  sessions,  in  or  concerning  the  execution  of  this  Act,  may  ^ '^ 

appeal  to  the  next  General  or  Quarter  Sessions  for  the  county,  q^an'  Yick 

riding,  division  or  place  in  and  for  which  such  justice  or  justices  hinds 

shall  have  so  acted,"  and  on  giving  the  written  notice  and  security  

prescribed,  he  is  to  be  discharged  out  of  custody,  and  such  Court 
of  General  or  Quarter  Sessions  is  to  hear  and  determine  his  appeal 

Now,  if  5  Geo.  IV.  c.  83  did  not  come  into  force  in  New  South 
Wales,  it  had  nevertheless  repealed  the  provisions  for  punishment 
as  a  rogue  and  vagabond  of  the  offender  under  that  part  of  4  Geo. 
IV.  c.  60,  sec.  41  with  which  we  are  dealing,  so  that  in  July,  1828 
that  part  of  the  Act,  not  being  any  longer  in  force  in  England,  was 
not  enforceable  at  all  in  New  South  Wales  by  way  of  punishment; 
and,  even  if  5  Geo.  IV.  c.  83  did  come  into  force  here,  there  was 
in  July,  1828,  no  Court  of  General  or  Quarter  Sessions  in  the 
Colony  to  which  a  person  convicted  of  selling  a  lottery  ticket 
under  sec.  41,  and  by  necessary  consequence  declared  a  rogue  and 
vagalx)nd,  could  have  appealed.  We  cannot  hold  that  the  punish- 
ment provisions  of  the  5  Geo.  IV.  are  enforceable  without  the 
correlative  right  of  appeal  to  Quarter  Sessions  granted  by  that 
Act  They  must  stand  or  fall  together,  and  to  hold  that  an 
offender  is  liable  to  the  whole  force  of  punishment  given  by  the 
Act  without  being  able  to  clear  himself  by  way  of  the  appeal 
which  the  Act  purported  to  give  at  the  same  time  and  as  part  of 
the  same  scheme,  would  be  out  of  all  reason.  True,  the  New 
Sooth  Wales  Act  gave  in  its  17th  section  a  power  to  the  local 
legislature  to  institute  Courts  of  General  and  Quarter  Sessions 
with  the  powers  and  jurisdiction  of  the  like  Courts  in  England,  so 
far  as  the  circumstances  of  the  Colony  allowed.  But  when  the  New 
Sonth  Wales  Act,  and  with  it,  ex  hypotheai,  the  applicable  part 
of  the  41st  section  of  4  Geo.  IV.  c.  60,  and  the  applicable  parts  of 
5  Geo.  IV.  c.  83,  came  into  force  here,  there  were  no  Courts  of 
General  and  Quarter  Sessions.  Such  Courts  were  established  in 
1829  by  the  local  Act  10  Geo.  IV.  No.  7,  in  exercise  of  the  power 
granted,  but  a  lapse  of  about  a  year  took  place,  and  for  the  purpose 
of  the  legal  considerations  at  present  involved,  that  lapse  was 
tantamount  to  a  much  longer  one,  or  to  a  complete  omission  on  the 


n 


374 


HIGH   COURT 


[1905. 


V. 

Hinds. 

Barton  J. 


H.  C.  OF  A.  part  of  the  local  legislature  to  create  such  Courts.  For,  as  I 
have  endeavoured  to  show  above  in  citing  the  case  of  Ex  'parte 

QuAN  YicK  Lyons  (1),  those  laws  only  should  be  compulsorily  applied  which 
at  the  passing  of  the  New  South  Wales  Act  were  applicable,  i.e., 
enforceable.  It  was  urged  that  the  subsequent  creation  of  Courts 
of  Quarter  Sessions  cured  the  defect,  but  if  I  am  right  in  agreeing 
with  Sir  Alfred  Stephen*8  opinion  in  the  last  cited  case,  the  defect 
was  incurable.  At  the  time,  therefore,  that  the  New  South  Wales 
Act  came  into  force,  the  5  Geo.  IV.  c.  83,  could  not  apply  to  make 
this  breach  of  the  4  Geo.  IV.  c.  60,  punishable,  for  want  of  a  vital 
part  of  the  machinery  appropriate  to  its  enforcement.  To  use 
the  words  of  Sir  Francis  Forbes  C.J.,  in  Reg.  v.  Moloney  (2).  in 
which  case  the  English  Marriage  Act,  4  Geo.  IV.  c.  76,  was  held 
not  to  be  in  force  in  New  South  Wales :  "  It  is  apparent,  then, 
that  some  of  the  most  material  requisites  of  the  Act  are  entirely 
defective  in  this  Colony — that  it  wants  the  machinery  necessary 
to  its  operation — that,  in  fact,  it  cannot  be  enforced." 

Accordingly,  I  am  of  opinion  that  the  enactment,  under  which 
the  appellant  was  prosecuted,  is  not  in  force  in  New  South  Wales, 
jind  that  the  appeal  should  be  upheld. 


O'Connor  J.  Ihe  question  for  determination  is  whether  the 
provisions  of  4  Geo.  IV.  c.  60  relative  to  selling  tickets  in  an  illegal 
lottery  can  be  enforced  by  summary  conviction  in  New  South 
Wales.  I  propose  to  consider  first  to  what  extent  4  Geo.  IV.  c.  60 
was  in  force  in  England  in  1828  when  the  New  South  Wales 
Constitution  Act  (9  Geo.  IV.  c.  83)  came  into  operation,  secondly, 
the  principle  upon  which  the  latter  Act  is  to  be  construed,  and 
thirdly,  to  what  extent,  having  regard  to  those  principles,  the  Act 
under  which  the  offence  is  charged  can  be  enforced  in  New  South 
Wales.  The  9  Geo.  IV.  c.  60  was  the  last  of  a  series  of  Statutes, 
beginning  in  1710  with  9  Anne  c.  6,  by  which  state  lotteries 
for  the  purposes  of  revenue  were  established  and  regulated.  Some 
years  before,  namely,  in  1699,  the  Act  of  10  William  III.  c.  23 
declared  lotteries  to  be  a  common  and  public  nuisance  which  was 
punishable  as  a  misdemeanour,  and  prohibited  persons  keeping 
or  playing  at  lotteries,  rendering  offenders  liable  to  heavy  penal- 

(1)  I  Legge,  140.  (2)  1  Legge,  74. 
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ties  recoverable  in  any  of  His  Majesty's  Courts  at  Westminister   H-  C-  ®'  ^• 
and  also  "  to  be  prosecuted  as  common  rogues  according  to  the 
Statutes  in  that  case  made  and  provided."     Except  therefore  as    q^an  Yick 
to  the  public  lotteries  authorized  for  revenue  purposes   under      h,J['d8 

these  Acts,  the  keeping  of  lotteries  has  at  least  since  1699  been       

an  offence  against  the  laws  of  England.     In  1823  when  the  last 
of  the  Government  Revenue  Lotteries  Acts,  9  Geo.  IV.  c.  60,  was 
passed  it  was  evidently  felt  that  the  time  was  approaching  when 
this  expedient  for  raising  revenue  could  no  longer  be  used,  and  it 
had  become   apparent  that  some   of   the   provisions   originally 
inserted  for  the  protection  of  this  method  of  raising  revenue 
might  be  usefully  made  permanent  as  part  of  the  general  law 
agsunst  lotteries.     The  main  purpose  of  the  Act  being  the  raising 
of  revenue  by  the  particular   lotierj^   thereby   authorized,   the 
greater  portion  of  its  sections   were   neceasarily   temporary   in 
their  operation.     It  became  therefore  necessary  to  declare  what 
portions  should  be  permanent,  and  the  first  important  question  in 
the  controversy  between  the  appellant   and   the  respondent  is 
whether  the  provision  sought  to  be  enforced  in  this  prosecution 
isamongst  those  declared  to  be  permanent.     Sec.  41,  under  which 
the  appellant  is  charged,  enacts  that  "  if  anj^  person     .... 
shall  sell  any  tickets     ....     in  any  lottery  ....  except 
such  as  are  or  shall  be  authorized  by  this  or  some  other  Act  of 
Parliament  to  be  sold     ....     such  person    ....    shall  for 
every  such   offence  forfeit  and  pay  the  sum  of  £50   and  shall 
also  be  deemed  a  rogue  and  vagabond  and  shall  be  punished  as 
such  in  the  manner  hereafter  directed."     The  prosecutor  alleges, 
and  the  appellant  denies,  that  the  portions  of  the  section  above 
quoted  have  been  made  permanent.     The  words  of  see.  1 9,  which 
declares  the  parts  of  the  Act  which  are  to  be  permanent  are,  in 
so  far  as  material,  as  follows : — **  And  whereas  it  may  be  expedient 
to  discontinue  raising  money  for  the  public  service  by  way  of 
lottery     .     .     .     and  in  that  case  it  will  be  necessary  to  continue 
in  force  such  parts  of  this  Act   as  will  be  necessary  to  repress 
nnlawful  insurances  in  Little  Goes  and  private  lotteries  and  pre- 
vent the  sale  and  publishing  proposals  for  the  sale  of  foreign 
lottery  tickets  within  the  United  Kingdom  &;c.     ...     be  it 
Uierefore  enacted  that  from  and  after  the  drawing  of  the  lottery 
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H.  C.  OF  A.  authorized  by  this  Act,  and  the  matters  relating  thereto,  the 
y^\       clause   herein   contained  relative   to   the  suppression   of  illegal 

QuAN  YicK  lotteries  and  insurance  therein  and  to  the  preventing  the  sale  and 
Hinds.  publishing  proposals  for  the  sale  of  foreign  lottery  tickets  shall 
remain  in  full  force  and   virtue,  notwithsfandinff  other  powers 

O'Connor  J.         .  .  or 

given   by   this  Act  may  have  ceased  and  determined."    Now, 
which    are  "  the  clauses  relative  to  the  suppression  of  illegal 
lotteries"?     There  are  none  directly  enacting  that  unauthorized 
lotteries  shall  be  suppressed,  nor  declaring  such  lotteries  common 
and  public  nuisances,  as  was  done  by  42  Geo.  III.  c.  119,  one  of 
the   Acts   mentioned    in   sec.  50.     But   such  a  section  as  41  is 
quite  as  effective  in  the  suppression  of  an  unauthorized  lottery  as 
if  it  had  declared   the  lottery  illegal,  especially  when  taken  in 
connection  with  sec.  61  which  renders  persons  employing  others 
in  such  transactions,  and  every  person  aiding  or  assisting  them, 
liable  to  heavy  penalties.      Grammatically  the  word  "suppres- 
sion "   would   include  all  such  means  of  suppression,  and  it  is 
difficult  to  see  how  any  effect  can  be  given  to  the  expression 
in  sec.  19  unless  it  is  to  be  read  as  referring  to  those  sections 
which  aim  at   the   suppression  of  illegal  lotteries   by    making 
the  sale  of  tickets  a  punishable  offence.     This  view  is  supported 
by  the  case  of  Hall  v.  McWilliavi  (1),  in  which,  although  the 
point  was  not  taken,  the  section  was  treated  as  in  force  in  regard 
to  the  offence  of  publishing  a  proposal  for  the  sale  of  tickets  in 
an  illegal  lottery.     Sec.  41  therefore  being  a  permanent  enact- 
ment applying  to  all  illegal  lotteries  and  making  the  selling  of 
tickets  an  offence,  let  us  see  how  under  the  Act  that  offence  was 
punishable.     It  was  punishable  in  two  ways.     First  by  a  penalty 
of  £50,  and  secondly  by  subjecting  the  offender  to  be  deemed  a 
rogue  and  vagabond  and  punished  as  such  on  summary  convic- 
tion.    The  penalty  is  to  be  sued  for  under  the  provisions  of  sec. 
62  and  not  otherwise.     By  that  section  the  proceeding  for  the 
penalty  must  be  in  the  name  of  the  Attorney -General,  and  must 
take  place  in  the  Court  of  Exchequer  at  Westminister.     In  so  far 
as  the  punishment  by  penalty  recoverable  by  action  is  concerned, 
I  think  it  is  abundantly  clear  that  in  1828  sec.  41  could  have 
been  enforced  in  England  by  action  in  the  Court  of  Exchequer  in 

ll)  20CoxC.C.R.,.S3. 
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the  name  of  the  Attorney-General.     The  section  was  also  then  R-  C.  of  a. 
enforceable  in  England  in  a  Court  of  Petty  Session,  but  the  aid 
of  another  Statute  had  by  that  time  become  necessary.     By  the   q^an  Yick 
provisions  of  4  Geo.  IV.  c.  60,  an  offender  under  sec.  41  when  pro-      Hi^ug 

oeeded  against  before  justices  was  dealt  with  under  sec.  67,  which       

provided  that  he  should  be  adjudged  a  rogue  and  vagabond,  and 
be  sent  to  the  house  of  correction  for  a  term  not  less  than  one 
nor  more  than  six  months.  There  was  an  additional  punishment 
for  a  second  offence,  and  it  was  expressly  provided  that  the  pro- 
ceedings should  not  be  subject  to  appeal.  But  in  the  following 
year,  1824,  an  Act  was  passed,  5  Geo.  lY.  c.  88,  consolidating  and 
amending  the  laws  relating  to  the  punishment  of  idle  and  disorderly 
persons  and  rogues  and  vagabonds.  It  repealed  all  sections  dealing 
with  ro^es  and  vagabonds  in  the  various  Acts  in  which  offenders 
were  to  be  adjudged  rogues  and  vagabonds  for  purposes  of  punish- 
ment, and  provided  by  sec.  21  that,  wherever  under  any  Act 
an  offender  was  to  be  deemed  a  rogue  and  vagabond  and 
punished  as  such,  he  was  in  future  to  be  dealt  with  under 
that  Act.  Sec.  3  fixes  as  punishment  a  maximum  of  three 
months'  imprisonment  in  the  house  of  correction  and  no  minimum. 
Sea  17  directs  justices  to  transmit  the  conviction  to  the  next 
Court  of  General  or  Quarter  Sessions  for  the  county  to  be  there 
recorded.  Sec.  14  gives  to  every  person  convicted  under  the 
Act  a  right  of  appeal  to  the  next  Court  of  General  or  Quarter 
Sessions  of  the  county  in  which  the  conviction  took  place, 
and  also  a  right  on  entering  into  recognizances  with  suffi- 
cient surety  to  apply  for  his  discharge  from  custody  pending 
the  hearing  of  the  appeal.  To  sum  up  the  position  in  1828  in 
England : — ^A  person  selling  lottery  tickets  in  contravention  of 
see.  41  of  4  Geo.  IV.  c.  60  might  at  the  option  of  the  prosecutor 
be  proceeded  against  for  a  penalty  of  £50  by  the  Attorney- 
General  in  the  Court  of  Exchequer — or  he  might  be  charged 
before  justices  with  that  offence  and  proceeded  against  under  5 
Gea  IV.  c.  83  for  conviction  as  a  rogue  and  vagabond.  The 
offence  was  under  4  Geo.  IV.  c.  60,  but  the  proceedings  had  to  be 
initiated  and  carried  on  under  5  Geo.  IV.  c.  83,  which  gave  the 
offender  a  right  of  appeal  to  Quarter  Sessions,  and  a  right  to  apply 
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H.  C.  OP  A.  for  discharge  from  custody  pending  his  appeal  if  he  gave  proper 

^^^        and  sufficient  notices  and  recognizances  under  the  Act. 
QuAN  VicK       Such  being  the  law  of  England  in  1828,  to  what  extent,  if  at 

Hinds.  ®'^''  ^^^  ^^^^  ^*^  become  in  force  in  New  South  Wales  ?  The 
answer  to  that  question  depends  largely  on  the  proper  interpreta- 
tion to  be  placed  upon  sec.  24  of  the  New  South  Wales  Constitu- 
tion Act  (9  Geo.  IV.  c.  83). 

That  section  has  been  the  subject  of  many  decisions  in  this 
State,  and  in  the  Court  of  Appeal  in  England.  I  do  not  intend 
to  refer  to  them  in  detail  as  I  entirely  concur  in  the  views  of  my 
learned  brother  the  Chief  Justice  in  regard  to  their  effect.  Beading 
the  section  in  the  light  of  these  authorities,  it  would  appear  now^ 
to  be  well  established  that  out  of  the  body  of  laws  in  force  in 
England  at  the  time  of  the  commencement  of  the  Act  9  Geo.  IV. 
c.  83,  only  those  came  into  force  in  New  South  Wales  which  could 
at  that  time  be  reasonably  applied  in  the  existing  circumstances 
of  the  Colony.  It  would  also  appear  to  have  been  established  that 
the  question  for  the  consideration  of  the  Court  always  is,  not 
whether  the  English  law  can  be  reasonably  applied  at  the  time 
when  the  question  arises  for  decision,  but  whether  the  law  came 
into  force  at  the  time  of  the  commencement  of  9  Geo.  IV.  c.  83  by 
reason  of  its  being  a  law  which  could  at  that  time  be  reasonably 
applied  in  this  State. 

It  cannot,  I  think,  be  doubted  that  the  English  laws  prohibiting 
lotteries  came  into  force  in  New  South  Wales  on  the  passing  of 
9  Geo.  IV.  c.  83.  They  were,  like  the  laws  against  gambling  and 
wagering,  of  general  application,  and  intended  to  safeguard  the 
moral  well-being  of  the  community,  and  there  would  appear  to  be 
no  reason  why  they  should  not  have  been  in  force  from  the  very 
beginning  of  the  settlement.  The  LotteHea  Act,  42  Geo.  III.  a 
119,  has  been  expressly  held  to  be  in  force  in  New  South  Wales 
in  the  case  of  the  AttorTtey-Oeneral  v.  Edgly  (1),  and  what  Sir 
James  Martin  in  delivering  judgment  says  of  that  Statute  may 
well  be  applied  to  the  Lotteries  Act  now  under  consideration. 
"  And  looking  at  the  object  of  the  Act,"  he  says,  "  which  we  have 
already  seen  to  be  the  preservation  of  morality  and  the  protection 
of  the  unwary,  we  can  see  nothing  in  the  Actor  the  circumstances 

(1)  9N.S.W.  L.R.,p.  157. 
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of  the  Colony  which  would  render  it  inapplicable,  and  we  are  ^-  ^-  ^^  ^• 

accordingly  of  opinion  that  it  is  now  in  force  in  New  South  ^' 

Wales."     It  seems  to  follow  that  the  law  enacted  in  sec.  41  of  the  quan  Yick 

4  Geo.  IV.  c.  60,  prohibiting  the  sale  of  tickets  in  illegal  lotteries  hinds. 

would  be  equally  applicable  here.     But  before  the  law  authorizing  

^  •^      ^^  .  °      O'Connor.). 

the  prosecution  of  the  oflFence  can  be  declared  in  force  we  must  be 
satisfied  that  the  procedure  prescribed  to  be  followed  could  have 
been  reasonably  applied  here  in  1828.  Under  sec.  41  the  offence 
may  be  dealt  with  in  the  two  ways  which  I  have  explained  in  the 
earlier  part  of  this  judgment.  I  can  see  no  reason  why  the  suit 
for  penalties  under  sec.  41  should  not  have  been  maintained  here 
at  that  period.  It  is  true  that  sec.  62  provides  that  the  action 
must  be  in  the  name  of  the  King's  Attorney-General,  and,  in  the 
case  of  the  offence  being  committed  in  England,  must  be  brought 
in  the  Court  of  Exchequer  at  Westminster.  But  in  1823  the 
Supreme  Court  of  New  South  Wales  was  constituted  by  the 
authority  of  4  Geo.  IV.  c.  96,  and  by  sec.  2  of  that  Act  it  was 
invested  with  the  same  jurisdiction  which  the  Courts  of  King  s 
Bench,  Common  Pleas,  and  Exchequer  at  Westminster  exercised 
in  England,  and  in  sec.  4  of  the  Act  the  office  of  His  Majesty's 
Attorney-General  was  recognized  as  existing.  There  was  there- 
fore existing  and  available  in  New  South  Wales  in  1828  all  the 
machinery  necessary  for  proceeding  by  action  for  penalties  against 
a  person  selling  tickets  in  an  illegal  lottery  in  contravention  of 
sec  41.  It  would  follow  that  the  Act,  in  so  far  as  it  creates  the 
offence  and  imposes  the  penalty  recoverable  by  action,  could  have 
been  reasonably  applied  in  New  South  Wales  in  1828  and  is 
therefore  now  in  force.  But  when  we  turn  to  the  other  procedure 
authorized  by  sec.  41  and  followed  in  this  case,  the  procedure  for 
convicting  the  offender  before  justices  as  being  a  rogue  and 
vagabond,  grave  difficulties  arise  in  the  application  of  that  por- 
tion of  the  Act  to  New  South  Wales  at  the  period  named. 

For  the  purposes  of  this  procedure,  as  I  have  already  pointed 
out,  the  English  Fagrrari^  Act  (5  Geo.  IV.  c.  83),  must  be  used.  As 
the  law  stood  in  England  in  1828  no  prosecution  for  this  offence 
before  justices  could  take  place  without  the  aid  of  sec.  21  and 
of  sec  4  of  that  Statute.  If  those  sections  could  not  in  1828 
have  been  reasonably  applied  in  New  South  Wales,  the  law  as  to 
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H.  C.  OF  A.   the  punishment  of  the  offence  by  proceedings  before  justices  was 
not  in  force  tliere  at  that  time,  and  cannot  be  in  force  now.     It 

QuAN  YicK   was  urged  by  Dr.  CuUen  that  the  English  Vagrant  Act  could  not 
Hinds       ^  applied  in   New  South  Wales  because  the  whole  system  of 

dealing  with  rogues  and  vagabonds  was  inseparably  connected 

with  the  English  Poor  Law  System,  which  from  its  local  nature 
could  not  be  applied  out  of  England.     No  doubt  the  punishment 
of  rogues  and  vagabonds  goes  back  to  the  early  period  when  each 
district  and  parish  was  responsible  for  the  maintenance  of  its 
labourers,  when  stringent  labour  laws  compelled  every  man  to 
work,   and   treated   persons   wandering   away   from   their  own 
parishes  without  work  as  being  guilty  of  the  offence  of   being 
"  rogues  and  vagabonds."     But  in  the  series  of  Statutes,  from  14 
Eliz.  c.  5,  one  of  the  earliest,  dealing  with  "  Roges  Vacaboundea 
and  sturdy  Beggers  "  down  to  that  under  consideration,  the  use  of 
the  phrase  "  rogues  and  vagabonds"  had  changed  considerably,  and 
persons  had  become  liable  to  be  adjudged  "rogues  and  vagabonds" 
for  a   variety  of  offences  having  no  connection  whatever  with 
mendicancy,  poverty,  or  the  poor  laws.     In  other  words  the  phrase 
as  used  at  the  time  of  5  Geo.  IV.  c.  83  had  come  to  mean  nothing 
more  than  a  measure  of  punishment  to  be  attached  to  particular 
offences.  We  find  in  that  Act  a  great  variety  of  offences  dealt  with : 
Some  undoubtedly  involving  mendicancy  and  the  application  of 
the  English  poor  law  system,  but  very  many  others  in  which  the 
offenders  were  made  liable  to  be  declared  rogues  and  vagabonds, 
and  to  be  punished  accordingly,  for  offences  which  are  in  no  way 
connected  with  mendicancy  or  the  poor  laws.     Those  portions  of 
the  Act  which  arise  out  of  and  depend  upon  the  English  p6or 
law  system  would  not  of  course  be  capable  of  being  reasonably 
applied  here.     On  the  other  hand,  although  it  is  unnecessary  to 
decide  the  matter,  I  can  see  no  reason  why  sec.  21,  which  is  quite 
general  in  its  nature  and  unconnected  with  any  English  local  condi- 
tions, should  not  have  been  applied  here  in  1828,  nor  why  sec.  4, 
in  so  far  as  it  authorizes  punishment  of  offences  under  sec.  21, 
should  not  be  equally  applicable.     It  has  also  been  urged  that  the 
New  South  Wales  Vagrant  Act,  6  Will,  IV.  No.  6,  is  either  an 
"ordinance"  within  the  meaning  of  sec.  24  of  the  9  Geo.  IV.  c.  83, 
establishing  the  limitations  and  modifications  under  which  the 
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English  Vagrancy  Law  is  to  be  applied,  or  that  its  existence  is   H.  C.  of  A. 
incoosistent  with  the  English  Act  being  in  force.     An  examination 
however  of  the  Act  will  show  that  it  is  in  no  sense  a  declaration   q^an  Yick 
as  to  the  English  law.     Nor  does  it  purport  to  be  an  exhaustive      HiNoa. 

definition  of  all  the  cases  in  which  an  offender  may  be  convicted       

of  being  a  rogue  and  vagabond.  Such  being  its  scope  and  provisions, 
I  do  not  see  why  it  should  shut  out  those  portions  of  the  English 
Act  dealing  with  cases  for  which  it  does  not  provide.  However 
the  fatal  nature  of  the  next  objection  makes  it  unnecessary  to 
decide  that  point 

Finally  it  is  urged  that  the  English  Vagrant  Act  (5  Geo.  IV.  c. 
83)  could  not  be  reasonably  applied  here  in  1828  because  at  that 
period  the  machinery  for  giving  effect  to  its  provisions  did  not 
exist  in  New  South  Wales. 

As  I  have  already  pointed  out,  the  offence  of  selling  a  ticket  in 
an  illegal  lottery  was  punishable  in  England  on  conviction  under 
the  Vagrant  Act  5  Geo.  IV.  c.  83,  by  imprisonment,  but  that 
conviction  was  subject  to  appeal  to  Quarter  Sessions,and  the  person 
convicted  was  entitled  on  giving  the  required  notice  to  have  his 
conviction  reconsidered,  and  was  also  entitled,  on  giving  the 
required  recognizance,  to  apply  for  his  release  from  custody  pend- 
ing the  appeal.  In  1828  there  was  in  New  South  Wales  no 
Court  of  Quarter  Sessions,  nor  was  there  any  Court  of  Appeal  in 
which  decisions  of  Justices  in  Petty  Sessions  in  facts  and  law 
were  examinable  as  they  are  in  a  Court  of  Quarter  Sessions.  The 
Cmstitution  Act  itself  in  1828  first  gave  authority  to  establish 
such  Courts,  and  they  were  first  established  in  the  following  year 
by  the  New  South  Wales  Act  10  Geo.  IV.  No.  7.  Assuming  both 
the  4  Geo.  IV.  c.  60,  and  the  5  Geo.  IV.  c.  83,  to  have  been  applied 
in  New  South  Wales  in  1828,  a  conviction  under  sec.  41  of  the 
former  Act  would  have  been  final.  There  was  under  the  con- 
ditions then  existing  no  possibility  of  exercising  that  right  of 
appeal  which  was  given  bj'  the  same  Act  which  imposed  the 
punishment  It  is  urged  by  Dr.  Cullen  that  under  these  circum- 
stances the  provisions  of  the  English  Vagrant  Act  cannot  reason- 
ably be  applied.  I  can  see  no  answer  to  that  objection.  There 
are  no  doubt  cases  in  which  English  laws  have  been  held  to  apply 
in  New  South  Wales  when  the  machinery  for  their  administration 
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H.  C.  OF  A.  did  not  exist  in  all  its  completeness.  For  instance,  it  has  been 
decided  that  the  law  of  distress  and  replevin  as  respects  the 

QuAN  YicK  power  of  seizing,  detaining,  and  replevying  of  goods  is  in  force  in 
HiNDH       ^®^  South  Wales :  Slapp  v.  Webb  (1),  although  there  was  not 

in  1828  any  Sheriffs  County  Court,  and  the  office,  duty  and 

jurisdiction  of  the  Sheriff  differed  widely  from  that  of  the  Sheriff 
in  England.  But  there  were  Courts,  procedure  and  officers  avail- 
able by  which  in  its  main  features  the  principles  of  replevin 
could  be  carried  out.  In  the  case  under  consideration  there  was 
no  Court,  and  no  procedure,  by  which  in  New  South  Wales  a 
conviction  under  sec.  41  could  have  been  examined  a.s  in  an 
appeal  to  Quarter  Sessions.  It  seems  to  me  that  we  cannot 
separate  the  conviction  and  punishment  from  the  right  of  appeal, 
and  as  there  was  in  New  South  Wales  in  1828  no  machinery 
under  which  the  right  of  appeal  could  be  exercised,  I  find  it 
impossible  to  hold  that  the  provisions  as  to  conviction  and  punish- 
ment could  be  reasonably  applied.  As  the  5  Geo.  IV.  c.  83  cannot 
be  applied,  the  provisions  of  sec.  41  of  4  Geo.  I Y.  c.  60,  in  so  far  »vs 
they  relate  to  proceedings  before  justices,  become  inapplicable.  Be- 
fore coming  to  this  conclusion  I  have  given  careful  consideration  to 
the  case  of  Mitchell  v.  Ah  King  (2),  which  decides  that  the  English 
Vagrant  Act  5  Geo.  IV.  c.  83  is  in  force  here.  It  is  evident  from 
the  report  of  that  case  that  the  particular  objection,  which  is  in 
my  opinion  fatal,  was  not  brought  to  the  attention  of  the  Supreme 
Court.  Neither  was  it  brought  to  the  notice  of  the  Court  in 
Anderson  v.  Ah  Nam  (3),  the  case  on  which  Mr.  Justice  Pring 
based  his  judgment  in  this  case.  On  the  whole  matter,  therefore, 
I  have  come  to  the  conclusion  that,  although  4  Geo.  IV.  c.  60  is 
in  force  in  New  South  Wales  for  the  purposes  of  an  action  for 
penalties  in  the  name  of  the  Attorney -General,  it  is  not  in  force 
for  the  purposes  of  a  proceeding  before  magistrates  to  adjudge 
the  offender  a  "  rogue  and  vagabond."  It  follows  in  my  opinion 
that  the  magistrate  was  right  in  dismissing  the  case  on  the  ground 
stated  by  him,  and  that  the  judgment  of  Mr.  Justice  Pring  to 
the  contrary  should  be  set  aside,  and  the  appeal  allowed. 

Appeal  allowed  with  costs. 

(I)  I  Legge,  649  ;  1  N.S.W.  S.C.R.,  (2)  21  N.S.  W.  L.R.,  64. 

App.,  54.  (3)  (1904)  4  S.R.  (N.S.W.),  492. 
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Solicitors  for  the  appellant,  Crick  &  CarroU. 

Solicitors  for  the  respondent,  Ths  Crown  Solicitor  of  New 

T 

Smth  Wales.  Qoas  Yick 

C.  A.  W. 


V. 

Hinds. 
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DANIEL  WILKIE 
Defendant, 

DAVID  ELLIOT  WILKIE 
Plaintiff, 


Appellant  ; 


AND 


Respondent. 


ON  appeal  from   the  supreme  COURT  OF 

VICTORIA. 

Pmetia—Apptai  book — What  Documents  to  be  inserttd^HiUea  of  High  Court  1903,    g  q  ^^  j^ 


PartIL,  sec.  IV.,  rr.  11,  16. 

Id  preparing  che  appeal  book  for  an  appeal  from  the  Supreme  Court  of  a 
State,  the  appellant  is  not  required  by  the  Rules  of  the  High  Court  1903,  Part 
IL,  sec  IV.,  rr.  11,  16,  to  include  all  the  documentary  evidence,  but  should 
include  such  documents  as  he  thinks  necessary.  The  respondent  may  apply 
to  the  Court  to  have  inserted  any  documents  which  he  thinks  are  necessary, 
and  which  liave  been  omitted. 


1905. 

^ — , — ' 
Melbouk2<£, 

March  7. 


GrifflthO.J., 

Barton  and 

O'Connor  JJ. 


Application. 

In  an  action  brought  by  David  Elliot  Wilkie,  against  Daniel 
Wilkie,  Alexander  McCalla,  and  John  Creuze  Hingston  Ogier,  the 
natare  of  which  it  is  not  necessary  to  state  as  the  action  was 
sabseqaently  settled,  judgment  was  given  by  the  Full  Court  in 
favour  of  the  plaintiflf.    (See  [1905]  V.L.R.,  278 ;  26  A.L.T.,  133). 

The  defendants  Daniel  Wilkie,  and  Ogier  each  appealed  to  the 
High  Court. 


SchvM  for  the  appellant  Daniel  Wilkie  asked  the  Court  whether 
it  was  necessary  under  the  Rules  of  the  High  Court  1903,  Part  II., 
sec  IV.,  rr.  11,  15  (as  amended  by  Rules  of  Court  Oct.  12th,  1903), 
for  the  appellant  to  set  out  in  the  appeal  book  the  whole  of  the 
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H.  C.  OF  A.  documentary  evidence  which  had  been  used  at  the  original  hearing. 

J^  Rule  7  of  the  Rules  of  the  Supreme  Court  of  Victoria  1900,  Or. 

WiLKiE  LYIII.,  requires  the  contents  of  the  appeal  book  to  be  settled  by 

WiLKiif  ^^®   Judge  who  heard  the  case.     There  is  no  such  rule  of  this 

Court. 

Qriffith  C  J.  The  words  ''  all  such  documents  as  are  required 
for  the  hearing  of  the  appeal/'  in  r.  11,  are  intended  to  meet  the 
case.  Primd  facie  the  documents  which  were  before  the  Court 
from  which  the  appeal  is  brought  should  be  before  this  Court  On 
an  appeal  to  the  Privy  Council  those  documents  only  which  are 
thought  material  are  sent  to  that  tribunal,  and  they  have  occasion- 
ally asked  for  other  documents.  We  think  the  appellant  should 
include  in  the  appeal  book  those  documents  which  he  thinks 
necessary.  If  the  respondent  thinks  others  are  necessary,  he  may 
apply  to  have  them  inserted.  The  insertion  is  only  a  question 
of  costa  Irrelevant  matter  should  not  be  included  in  the  appeal 
book.  Thus  an  appeal  to  the  Supreme  Court  of  the  State  might 
involve  questions  both  of  law  and  of  fact,  requiring  many  volum- 
inous documents  to  be  set  out  in  the  appeal  book  for  that  Court, 
and  there  might  be  an  appeal  to  this  Court  from  the  decision 
of  the  State  Court  on  a  pure  question  of  law,  the  determination 
of  which  might  require  a  few  only  of  those  documents  to  be 
considered.  In  such  a  case  those  documents  only  should  be 
included  which  are  essential  for  determining  the  question  as  to 
which  the  appeal  to  this  Court  is  brought. 

Solicitors  for  appellant,  Snowball  &  KaufTnann, 

B.  L. 
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WILLIAMS 
Plaintiff, 


Appellant  ; 


AND 


AUSTRAUAN  MUTUAL  PROVIDENT 
SOCIETY 

Defendant, 


Respondent. 


1905. 

Sydnkt, 
March  25. 


Griffith  C.J., 

Barton  and 

O'Connor  JJ. 


ON  APPEAL  FROM  THE  SUI»REME  COURT  OF 
NEW  SOUTH  WALES. 

l^nctict— Appeal  Ridea — Change  of  parties — No  provision  in  ndes^Order  that    H.  C.  OF  A. 
Vrwudings  he  carried  on  in  name  of  new  party — BtUes  of  the  High  Court  1903, 
Pt.  /.,  Order  XL,  r.  4. 

Where  it  became  necessary,  after  the  institution  of  an  appeal  to  the  High 
Court,  to  have  the  name  of  a  new  party  substituted  for  that  of  the  appellant, 
tbere  beinj;  no  provision  for  such  a  case  in  the  Appeal  Rules,  the  High  Court 
made  an  order  analogous  to  that  prescribed  by  r.  4  of  Order  XL,  Ft.  I.  of  the 
Rules  of  the  High  Court  1903,  that  the  appeal  should  be  carried  on  between 
the  Dew  party,  as  appellant,  and  the  original  respondent,  and  that  the  proceed- 
mgB  should  be  amended  accordingly. 

Motion  for  leave  to  continue  an  appeal  in  the  name  of  a  new 

The  appellant  as  executor  brought  an  action  in  the  Supreme 
Court  of  New  South  Wales,  against  the  respondent  Society,  upon 
^wtain  policies  of  assurance  upon  the  testator's  life.  While  the 
action  was  pending,  the  respondent  obtained  an  order  from  a  Judge 
<&^ing  that  a  commission  should  issue  for  the  examination  of  a 
^tness  in  New  Zealand.  A  motion  by  the  appellant  to  have  the 
<*rfer  set  aside  by  the  Full  Court  was  refused  (1).  From  the  order 
of  the  Full  CJourt  the  present  appeal,  by  leave  of  the  High  Court, 

(1)  21N.S.W.  W.N..249. 
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H.  C.  OF  A.  ^as  instituted.     While  the  appeal  was  pending,  the  widow  of  the 

^ '^  testator,  by  virtue  of  a  power  conferred  upon  her  by  a  codicil  of 

Williams  ^^  ^V^,  elected  to  become  executrix  in  place  of  the  appellant,  who 

Australian  ^^  ^P  ^  ^^^  ^^°^®  acted  as  executor.     It  therefore  became  neces- 

MiTTUAL     sary  for  her  to  become  a  party  to  the  appeal,  in  place  of  the  former 
Provident         ^  ^  ^^  rr^      v 

Society,     executor.     A  suggestion  of  the  change  in  the  executorship  was 
entered  in  the  Supreme  Court. 

/.  Z.  Campbell,  for  the  executrix,  moved  ex  parte  for  leave  to 
continue  the  appeal  in  the  name  of  the  executrix.  There  is  no  rule, 
among  the  Appeal  Rules  of  the  High  Court,  which  provides  for 
such  a  case.  The  proper  order  would  be  one  analogous  to  that 
prescribed  by  the  Rules  of  the  High  Court  1903,  in  Pt.  I.  Order 
XI.,  r.  4,  in  cases  where,  in  proceedings  taken  in  the  High  Court, 
in  its  original  jurisdiction,  it  becomes  necessary  or  desirable,  by 
reason  of  some  event  occurring  after  the  commencement  of  a 
matter,  that  a  person  not  already  a  party  should  be  made  a 
party. 

The  Court  made  an  order  that  the  proceedings  on  appeal  be 
carried  on  between  the  applicant,  as  appellant,  and  the  respondent, 
and  that  the  proceedings  be  amended  accordingly. 

Solicitor  for  the  applicant,  T.  MichelL 

C.  A.  W. 
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BRICKWOOD Appellant; 

AND 

TOUXG    AND    OTHERS,    and    THEI 

MINISTER  FOR  PUBLIC  WORKS  [        .    Respondents. 
OF  NEW  SOUTH  WALES  J 

on  appeal  from  the  supreme  court  of 
new  south  wales. 

RttnoKf^wh  of  land — DtstribiUum  of  compensation  money — Tenancy  tn  common — Im-   H.  C.  op  A. 
froi^meutJi  ejected  by  predecesaor  in  title  of  one  of  tenants  in  common — Equitable         1905. 
right  of  suck  tenant  to  compenaalionfor  improvements  on  distribution — Defensive        ^— v— ^ 
iquity— Effect  wJien  Court  not  administering  whole  fund — Public    Works  Act      Sydney, 
UV.5.  W. ),  {No.  26  of  1900),  sees.  39,  47,  48.  March  20,  21. 

The  equitable  right  of  a  tenant  in  common  of  real  estate,  who  has  made         '''**^ 
pennanent  improvements  upon  it  while  in  sole  occupation,  to  be  compensated     Griffith  G.J. 
&r  his  expenditure  to  the  extent  to  which  the  value  of  the  land  has  been    o^^l^QorJJ 
tDcrtased  thereby,  is  one  which  attaches  to  the  land  and  passes  with  it  to  a 
parchaser,  but  is  enforceable  only  as  a  defensive  equity,  in  the  event  of  a 
partition,  or  a  distribution,  amongst  the  tenants  in  common,  by  the  Court  of 
Equity,  of  the  proceeds  of  sale  of  the  land. 

The  fact  that  the  tenant  in  common  has  already  received  without  objection 
&  portion  of  the  fund  does  not  necessarily  prevent  the  application  of  this 
principle. 

The  appellant  was  for  several  years  in  exclusive  possession  and  enjoyment 
of  the  rents  and  profits  of  certain  land,  of  which  he  believed  himself  to  have 
porchaied  the  fee  simple,  whereas  in  fact  he  had  acquired  only  an  estate  ptir 
m<re  vie  of  the  entirety,  with  an  equitable  tenancy  in  common  with  certain  of 
the  respondents  in  remainder,  his  share  being  one  fourth.  Permanent  im- 
provements bad  been  erected  upon  the  land  by  one  of  the  appellant's  predeces- 
iors  in  title.  After  the  death  of  the  cestui  qui  vie  the  land  was  resumed  by  the 
Minister  for  Public  Works,  under  the  Piiblic  Works  Act  (N.S.  W.)  1900.  The 
Minister  paid  the  appellant  one  fourth  of  the  compensation  moneys,  and,  at 
the  request  of  the  appellant,  paid  the  balance  into  Court.     The  appellant 
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Brickwood 

17. 

Young  and 
Others. 


accepted  the  amount  paid  to  him,  without  prejudice  to  any  claim  he  might 
have  in  respect  of  the  balance. 

Hddf  that,  on  a  petition  by  the  other  tenants  in  common  for  payment  oat, 
under  sec.  48  of  the  PvUk  Works  Act  (N.S.W.)  1900,  the  appellant  was  in 
the  position  of  a  defendant,  and  was  entitled  to  assert  an  equitable  lien  upon 
the  fund  in  Court  to  an  amount  equal  to  three  fourths  of  the  increase  in  the 
value  of  the  land  attributable  to  the  improvements,  but  that,  before  being 
allowed  the  benefit  of  this  equity,  he  should  be  required  to  account  for  the 
rents  and  profits  which  he  had  received  while  in  exclusive  possession  after  the 
death  of  the  cestui  qui  vie,  in  order  that  the  amount  to  which  the  other  tenants 
were  entitled  in  respect  of  them  might  be  set  off  against  the  amount  due  to 
him  in  respect  of  the  Improvemente. 

Decision  of  A.  H,  Simpson  C.J.  in  Equity,  (1904)  4  S.R.  (N.S.W.),  743,  on 
this  point  reversed. 


Appeal  from  a  judgment  of  A.  H,  Simpson  C.J.  in  Equity  of 
New  South  Wales. 

The  following  statement  of  the  facts  is  taken  from  the  judgment 
of  Griffith  C.J.  :— 

This  appeal  relates  to  the  distribution  of  a  sum  of  money  paid 
into  Court  by  the  Minister  for  Public  Works,  representing  the 
value  of  land  resumed  by  the  Crown  for  public  purposes.  On 
18th  May,  1869,  the  appellant's  predecessor  in  title,  one  Gannon, 
purchased  the  land  in  question,  and  took  a  conveyance  of  it  from 
six  persons,  Elizabeth  Young  and  her  five  children,  who  were  all 
of  full  age.  Elizabeth  Young  was  tenant  for  life  of  the  land 
under  her  deceased  husband's  will,  and  it  appears  to  have  been 
assumed  that  the  other  five  vendors  were  tenants  in  common  in 
remainder.  In  fact,  however,  they  had  only  executory  interests, 
the  actual  trusts  of  the  will  having  been  for  the  use  of  the  wife 
for  life,  and  after  her  death  for  such  of  the  testator's  children  as 
should  be  living  at  her  decease,  but  the  testator  directed  that,  in 
case  any  of  them  should  die  in  the  lifetime  of  his  wife  leaving 
issue,  the  share  that  would  have  belonged  to  any  deceased  child 
should  go  to  his  children.  The  fee  was  vested  in  the  trustees  of 
the  will,  so  that  the  interests  were  equitable  interests.  One  of 
the  children  died  unmarried.  Three  of  the  others  died  in  the 
lifetime  of  the  tenant  for  life,  leaving  issue,  who  consequently 
took  the  shares  of  their  deceased  parents.  One  of  the  children 
survived  the  tenant  for  life,  who  died  in  1890. 
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The  result  was  that  the  deed  of  18th  May,  1869,  only  operated   H.  C.  of  a. 
as  a  conveyance  of  the  life  estate  and  of  the  undivided  fourth  ^ 

share   in   remainder  of  the  son  who  survived  her.     Upon  her   brickwood 
death  the  appellant,  who  had  by  the   effect  of  several   mesne  youngand 
conveyances  acquired  Gannon's  title,  became  an  equitable  tenant     Others. 
in  common  with  the  respondents  other  than  the  Minister,  who 
are  the  children  of  those  children  of  the  testator  who  predeceased 
the  tenant  for  life,  his  share  being  one  fourth. 

One  of  his  predecessors  in  title,  one  Porter,  had  in  1872  erected 
houses  upon  the  land,  by  which  it  was  alleged  that  its  value  was 
considerably  increased.  The  appellant  continued  in  possession  of 
the  land  and  in  receipt  of  the  rents  and  profits  until  the  resump- 

tilHL 

When  the  amount  of  compensation  had  been  settled,  he,  in  the 
first  instance,  claimed  the  whole  of  the  money,  alleging  that  the  title 
of  the  respondents  other  than  the  Minister  was  barred  by  adverse 
possession.  This  fact  being  disputed  by  these  respondents,  the 
appellant  asked  for  and  received  payment  of  the  one  fourth  to 
which  he  was  admittedly  entitled,  and  asked  that  the  other  three 
fourths  might  be  paid  into  Court  under  the  Public  Works 
Ad  (N.S.W.)  1900,  which  was  done. 

A  petition  was  then  presented  by  the  respondents,  other  than 
the  Minister  for  Public  Works,  for  payment  of  the  fund  to  them. 
The  appellant  first  claimed  the  whole  fund  on  the  ground  above 
stated,  but  failed  to  establish  his  claim.  He  then  claimed  to  be 
entitled,  to  be  recouped  out  of  the  fund  to  an  amount  equal  to 
three-fourths  of  that  by  which  the  purchase  money  was  increased 
by  reason  of  the  improvements  by  his  predecessor  in  title. 

A.  H.  SimpBcni  C.J.  in  Equity  rejected  this  claim  on  the 
^unds,  (1)  that  there  was  no  instance  in  which  the  Court  had 
given  effect  to  the  equity  relied  on  when  it  was  not  administering 
the  whole  fund,  (2)  that  the  appellant  had  not  himself  made  the 
expenditure  of  which  he  claimed  the  benefit :  In  re  Young ; 
Brickwood  v.  Toung  (1).  He  thought  that  the  appellant's  pre- 
decessor in  title,  Porter,  who  actually  made  the  expenditure,  had 
received  the  benefit  of  it  on  his  sale  to  his  successor  in  title ;  that 

(1)  (1904),  4  S.R.  (N.S.W.),  743. 
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H.  C.  OF  A.  he  could  not  keep  the  whole  purchase  money  as  owner  in  fee  and 

^       at  the  same  time  set  up  an  equity  as  tenant  in  common  ;  that,  if 

Brickwood  he  claimed  as  tenant  in  common,  he  must  bring  into  account  the 

Young  and  Purchase  money  he  received  ;  and  that  as  the  appellant  could  not 

Othkrs.      do  this,  his  claim  must  fail. 

From  this  decision  the  present  appeal  was  brought. 

Dr.  CuUen  K.C.  (with  him  Harvey),  for  the  appellant.  The 
appellant  had  an  equity  to  so  much  of  the  money  in  Court  as 
represents  three  fourths  of  the  increased  price  due  to  the  improve- 
ments, and  is  entitled  to  an  inquiry  as  to  what  is  the  amount  of 
that  increase.  If  Porter,  the  person  who  made  the  improvements, 
had  not  parted  with  the  land  before  resumption  he  would  have 
been  entitled  to  set  up  this  equity,  and  the  appellant,  having 
acquired  by  purchase,  is  entitled  to  stand  in  Porter's  shoes.  He 
is  in  the  same  position  as  if  he  had  purchased  direct  from  Porter. 
Upon  the  sale  of  the  property  the  purchaser  must  be  taken  to 
have  paid  for  the  value  added  to  the  land  by  the  improvements. 
The  payment  of  the  purchase  money,  so  far  from  being  a  reason 
for  holding  that  the  equity  was  extinguished,  is  the  fact  upon  which 
the  argument  for  its  continuance  is  based,  for  it  results  in  the 
appellant  being  the  person  who  has  actually  paid  for  the  improve- 
ments. The  principles  applicable  to  proceedings  for  pajnnent 
out  are  the  same  as  those  applied  in  suits  for  partition.  The 
money  paid  direct  to  the  appellant  was  admittedly  his,  and  his 
acceptance  of  it  was  without  prejudice  to  his  claim  against  the 
balance.  The  equity  is  a  lien  on  the  estate  itself :  Story*8  Equity 
Juriapinidevce,  sec.  1234,  et  seq.  It  is  not  to  be  confined  to 
suits  for  partition,  it  is  to  be  applied  to  any  case  in  which 
property  has  been  sold  by  order  of  the  Court,  or  the  proceeds  of 
its  sale  are  being  distributed  by  the  Court :  Leigh v,  Dickesoii  (\). 
The  person  who  claims  the  equity  need  not  be  the  person  who 
actually  expended  the  money.  Where  the  Qwner  of  a  moiety  of 
property,  who  was  also  tenant  for  life  of  the  whole,  borrowed 
money  upon  the  security  of  the  estate,  and  expended  it  in  per- 
manent improvements,  it  was  held,  in  an  action  for  partition  after 
her  death,  that  the  present  value  of  the  improvements  must  be 

(1)  i5Q.B.n.,  eo. 
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borne  rateably  by  the  owners  of  both  moieties :  In  re  Jones ;   H-  C.  of  A. 
Farrington  v.  Forrester  ( 1 ).     There  the  representative  after  death       ^^^ 
made  the  claim.     [He  referred  also  to  Teasdale  v.  Sanderson  (2).]   Brickwood 
It  is  a  right  attaching  to  the  land,  and  passes  with  the  land.  The   yquko  and 
present  value  of  improvements  due  to  expenditure  by  a  tenant     <^>thbb8. 
in  common  in  fee  of  one  half,  and  tenant  for  life  of  the  other  half, 
of  real  estate  w^as  allowed  in  distributing  the  surplus  proceeds  of 
sale  by  a  paramount  mortgagee  among  the  persons  entitled  to  the 
equity  of  redemption,  one  of  whom  was  the  heiress-at-law^  of  the 
tenant  who  made  the  improvements:   In  re  Cook's  Mortgage; 
Lawledge  v.  TyndaU  (3).     There  is  no  reason  why  the  equity 
should  not  be  set  up  equally  effectively  in  a  proceeding  for  dis- 
tribution of  money  paid  into  Court  as  compensation  for  resump- 
tion.   By  sec.  39  of  the  Public  Works  Act  (N.S.W.)  1900,  all 
claims  in  respect  of  the  land  are  converted  upon  resumption  into 
claims  for  compensation.     The  rule  was  applied  in  the  distribution 
of  the  proceeds  of  a  sale  under  an  administration :  Boidter  v. 
Boulter  (4).     The  equity  is  analogous  to  that  of  a  person  who 
bailds  upon  land  belonging  to  another,  in  the  belief  that  the  land 
is  his  own ;  this  was  held  to  be  assignable :  HarRilton  v.  Geraghty 
1 5).    The  fact  that  part  of  the  money  has  been  paid  to  the  appel- 
lant does  not  prevent  his  setting  up  the  equity.     The  only  sum 
as  to  which   there   is   any  dispute  is  in  Court.     If   the   other 
tenants  in  common  have  any  claim  against   the  appellant   in 
respect  of  the  rents  and  profits  received  by  him  while  in  exclusive 
possession,  that  is  a  matter  for  inquiry,  which  the  Court  of  Equity 
has  power  to  order  (sea  54),  and  the  amount  to  which  they  prove 
they  are  entitled  can  be  set  oif  against  the  appellant's  present 
claim.    Under  the  present  order  the  appellant  loses  the  benefit 
of  hLs  capital  expenditure,  and  remains  liable  in  an  action  at  com- 
mon law  for  rent  which  has  been  increased  by  that  expenditure. 

The  order  as  to  costs  should  be  reversed,  and  the  appellant 
should  be  allowed  the  costs  of  this  appeal. 

Knox  (with  him  Rich),  for  the  respondents  other   than    the 
Minister.   In  the  petition  for  payment  out,  the  petitioners  were  not 

(1)  (1893)  2  Ch.,  461.  (3)  (1896)  1  Ch.,  923. 

(2)33B««y.,  534.  (4)  19  N.S.W.  L.R.  (E),  13o. 

(5)  (1901)  1  S.R.  (N.S.W.)  (E.),  81. 


392  HIGH   COURT  [1905. 

H.  C.  OF  A.  invoking  the  Court  as  a  C!ourt  of  Equity,  but  as  the  machine  pre- 
1906.        scribed  by  the  Act  (seca  47,  48),  and  in  such  cases  the  Court  has 

Brickw        ^^  power  to  apply  principles  of  equity.     The  same  steps  would 
V.  have  had  to  be  taken  by  the  claimants  if  all  the  interests  had  been 

Others,      legal.     It  is  an  accident  that  they  are  all  equitable  in  this  case. 
But,  if  the  principles  of  equity  are  to  be  applied,  the  appellant 
has  by  his  own  act  deprived  himself  of  the  right  to  set  up  this 
particular  equity.     He  has  accepted  his  share  of  the  compensation 
money,  and  so  severed  the  tenancy,  and  put  it  out  of  the  power 
of  the  Court  to  compel  him  to  do  equity,  if  it  should  turn  out  on 
the  inquiry  that  the  balance  is  against  him.     He  should  have 
asserted  this  right  before  taking  any  of  the  money  from  the 
Crown.     It  is  an  equity  that  may  be  set  up  only  in  a  suit  for 
partition.     The  appellant  is  not  asking  for  partition;  he  merely 
claims  a  certain  portion  of  a  fund,  not  the  share  of  a  tenant  in 
common.     If  the  whole  fund  had  been  paid  into  Court,  the  Court 
on   partition   could  have  done  complete  justice   to  all  partiea 
There  is  no  case  in  which  any  such  adjustment  as  that  now  claimed 
has  been  made  after  partition  has  been  effected.     Moreover  this  is 
purely  a  defensive  equity,  and  therefore  the  appellant,  who  is  in 
the  position  of  a  plaintiff",  cannot  set  it  up. 

[O'Connor  J. — Has  not  the  Court  under  sec.  54  power  to  con- 
sider every  kind  of  claim  or  interest  that  may  be  set  up  in  respect 
of  the  fund  ?] 

That  might  be  if  the  whole  fund  were  in  Court.  The  appellant 
should  have  offered  to  bring  the  sum  which  he  had  received  into 
Court;  then  the  proceedings  could  fairly  have  been  concluded  on 
the  principles  applicable  to  a  partition  suit. 

[Griffith  C.J. — Why  should  the  act  of  the  Minister  in  paying 
the  money  into  Court,  res  inter  alios  acta,  be  allowed  to  affect 
any  right  which  the  appellant  had  to  this  extra  sum  ?] 

It  was  not  res  inter  alios,  but  his  own  act;  in  accepting  one  fourth 
he  severed  the  tenancy  in  common,  and  therefore  he  cannot  com- 
plain. But  the  appellant  never  was  entitled  to  this  equity.  It  is 
not  a  right  w^hich  passes  with  the  land.  It  only  benefits  the  person 
w^ho  made  the  improvements,  and  a  personal  equity  does  not  pass 
on  conveyance.     Porter  had  the  equity  and  never  conveyed  it 
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[He  referred  to  Leslie  v.  French  (1);  Ex  parte  Young  (2);  Ex  parte  R-  C.  of  a. 

Harrison  (3);  iTay  v.  Johnston  (4);  Fisher's  Law  of  Mortgage,       ^^    ^' 

5th  eA,  p.  259.]    In  In  re  Cook's  Mortgage;  Lawledge  v.  TyndaU  brickwood 

(5),  the  point  was  not  argued.     There  is  no  analogy  to  the  right  youmj  and 

of  a  person  building  on  land  which  he  believes  to  be  his  own     Others. 

while  the  real  owner  lies  by.     That  is  baaed  upon  estoppel ;  there 

can  be  no  estoppel  here  because  there  is  no  lying  by.     Even  if 

there  were  a  lien,  it  is  at  an  end,  now  that  the  appellant  has  received 

hLs  one  fourth   share:   Lingen  v.  Simpson  (6);    Fisher's  Law 

of  Mortgage,  5th  ed.,  p.  256.     But  there  is  no  lien :  Swan  v.  Swan 

(7).  When  Porter  made  the  improvements  he  was  not  a  tenant  in 

eommon.     His  estate  was  pur  autre  vie,  with  a  remainder  in  fee 

in  the  entirety,  liable  to  be  defeated  in  the  contingency  of  any 

of  the  persons  who  conveyed  to  him  dying  before  the  life  tenant 

and  leaving  issue.     There  was  no  evidence  that  the  buildings  were 

erected  in  the  belief  of  ownership.     Only  the  bare  conveyance 

was  in  evidence.     The  appellant  therefore  bought  land  with  a  bad 

title,  there  was  no  deception,  and  he  must  suffer.     He  had  the 

benefit  of  the  improvements  while  he  held  the  exclusive  possession, 

he  has  been  paid  his  one  fourth  share  of  the  property  held  in 

common,  and  is  entitled  to  nothing  more.   [He  referred  to  Ridgway 

V.  Echerts  (8) ;  Flayer  v.  Bankes  (9.)] 

If  the  appellant  has  a  good  claim  against  the  money  in  Court, 
he  should  be  compelled  to  bring  in  also  the  amount  he  has  already 
received,  as  a  condition  precedent  to  obtaining  his  relief.  The 
other  tenants  in  common  have  a  claim  against  him  for  rents  and 
profits  which  he  received  while  in  possession,  and  there  may  be  a 
balance  against  him.  The  appellant  has  never  offered  to  bring 
the  money  into  Court,  nor  to  account  for  the  rents  and  profits, 
and  i«  therefore  to  blame  for  the  refusal  of  the  Equity  Court  to 
grant  him  relief. 

Street  (with  him  Manghan),  for  the  respondent,  the  Minister  for 


Public  Works,  on  the  question  of  costs 


II)  23 Ch.  D.,  552.  (5)  (1896)  1  Ch.,  923. 

W  2  V.  *  B.,  242.  (G)  1  Sim.  and  St.,  600. 

t3)  t  Rom,  76.  (7)  8  Price,  518  ;  22  R.R.,  770. 

(4)  21  Beav.,  536.  (8)  4  Haro,  106. 

(9)  L.R.,  8Eq.,  115. 
VOL.  n.  27 
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H.  C.  OF  A.       ])y*^  CuUen  K.C.,  in  reply.     The  right  claimed  is  based  upon  a 

principle  of  equity  upon  which  the  Court  acts,  independently  of 

Hrickwood  any  question  of  pleading  or  of  offer  by  the  parties.     By  sec  39  of 

YocNo  AND  ^^^  Pv^lic  Works  Act  1900,  every  interest  is   converted   upon 

Others,      resumption  into  a  claim  for  compensation,  and  when  money  has 

been  paid  into  Court,  the  Court,  in  distributing  it,  should  make 

every  inquiry  which  the  constructing  authority  would  have  had 

to  make  in  so  doing  :  Clissold  v.  Ferry  (1). 

This  is  not  a  defensive  equity  only;  it  may  be  set  up  by  a 
plaintiff  as  well  as  by  a  defendant :  In  re  Jones ;  Farrington  v. 
Forrester  (2).  It  is  not  restricted  to  partition  suits,  but  may  be 
asserted  in  all  cases  where  a  tenancy  in  common  is  being  wound 
up  :  Pascoe  v.  Sivan  (3).  There  was  no  determination  of  the 
co-tenancy  here  before  the  petition.  That  can  only  be  effected  by 
decree  or  by  agreement.  The  acceptance  of  the  one  fourth  by  the 
appellant,  under  the  circumstances,  did  not  amount  to  such  an 
agreement. 

The  assignability  of  the  right  does  not  depend  upon  whether  it 
is  a  lien  or  not.  It  is  an  interest  in  the  land.  [He  referred  to 
Seton  on  Judgments  and  Orders,  6th  ed.,  vol.  II.,  p.  1860;  Willimns 
V.  Williams  (4).] 

The  other  co-tenants  have  no  right  to  insist  upon  the  appellant 
bringing  into  Court  the  amount  already  received.  It  was  paid 
without  prejudice  to  the  appellant's  rights  as  to  the  balance. 

Cur.  adv,  volt. 

April  14th.         GRIFFITH  C.J. — [Having  referred  to  the  facts  as  already  set 
out.  His  Honor  continued  :] 

The  doctrine  relied  upon  by  the  appellant  is  of  comparatively 
recent  development.  The  earliest  reported  case  is  Sivan  v.  Suxin 
(5) ;  and  as  late  as  1888  so  learned  a  Judge  as  Fry  J.  expressed 
doubts  as  to  the  validity  of  the  doctrine.  In  Le'ujh  v.  Dickeson 
(6),  however,  decided  in  the  following  year,  it  is  asserted  by 
Cotton  L.J.  as  follows  (7) :  "  No  remedy  exists  for  monej?^  expended 

(1)  1  C.L.R.,  363,  at  p.  376.  Ch.,  52S. 

(•2)  (1893)  2  Ch.,  461.  (5)  8  Price,  518  ;  22  R.R.,  770. 

(3)  27  Beav.,  508.  (6)  15  Q.B.D.,  60. 

(4)81  L.T.,    N.S,,   163;    68  L.J.,  (7)  15  Q.B.D.,  60,  at  p.  67. 
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in  repairs  by  one  tenant  in  common,  so  long  as  the  property  is   H.  C.  of  a. 
enjoyed  in  common  ;  but  in  a  suit  for  partition  it  is  usual  to  have       ^     * 
an  inquiry  as  to  those  expenses  of  which  nothing  could  be  re-   brickwood 
covered  so  long  as  the  parties  enjoyed  their  property  in  common ;   young  and 
when  it  is  desired  to  put  an  end  to  that  state  of  things,  it  is  then      Others. 
necessarj'  to  consider  what  has  been  expended  in  improvements    Griffith  c.j. 
or  repairs :  the  property  held  in  common  has  been  increased  in 
value  by  the  improvements  and  repairs;  and  whether  the  property 
Ls  divided  or  sold  by  the  decree  of  the  Court,  one  party  cannot 
take  the  increase  in  value,  without  making  an  allowance  for 
what  has  been  expended  in  order  to  obtain  that  increased  value. 
....     There  is,  therefore,  a  mode  by  which  money  expended 
by  one  tenant  in  common  for  repairs  can  be  recovered,  but  the 
procedure  is  confined  to  suits  for  partition."     The  application  of 
the  doctrine  was  extended  in  In  re  Jones)  FarHngtmi  v.  Forrester 
<1)  to  a  case  of  an  expenditure  by  a  tenant  for  life  in  entirety, 
who  was  also  owner  in  remainder  of  a  moiety  in  fee ;  and  in  In 
re  Cook's  Mortgage ;  Lawledge  v.  Tyndall  (2),  to  a  case  of  division 
of  funds  in  an  administration  suit.     In  Boulter  v.  Boulter  (3),  the 
j»me  learned  Judge  from  whose  decision  this  appeal  is  brought 
held  that  the  rule  applies  in  suits  for  administration  as  well  as  in 
buits  for  partition,  and  when  the  improvements  are  made  while 
the  estate  of  the  tenant  in  common  is  only  an  estate  in  remainder, 
&*  well  as  when  his  estate  is  an  estate  in  possession.     In  the 
present  case  the  person  who  made  the  improvements  was  tenant 
inir  autre  vie  of  the  whole,  and  also  tenant  in  remainder  of  an 
undivided  fourth.     It  appears  from  the  case  of  Leigh  v.  Dickeson 
(M  that  the  equity  in  question  is  not  one  which  can  be  asserted 
actively,  except  in  a  suit  for  partition  or  administration,  in  which 
all  the  parties  are  equally  regarded  as  actors,  but  is  what  was 
called  in  argument  a  defensive  equity.     And  this  point  was  relied 
on  by  Mr.  Knox  for  the  respondents,  who  contended  that  the 
appelbmt,  having  accepted  his  own  fourth  of  tlie  purchase  money 
payable  an  the  resumption,  must  be  considered  as  an  actor  in 
respect  of  the  other  three  fourths  paid  into  Court.     He  also  con- 
tended that  this  payment  to  the  appellant  operated  as  a  partition 

(U  »lS93)2Ch.,  461.  (3)  19  N.S.W.  L.R.  (E.),  135. 

i2)  11896)  I  Ch.,  92:i.  (4)  15  Q.IJ.D.,  60. 
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*  '  'of  the  land  and  an  allotment  to  the  appellant  of  his  one  fourth 
s..^        share,  so  that  the  fund  in  Court  represents  only  the  other  three 

Bkiokwood   fourths  to  which  he  has  no  title. 

YovsQ  AND  With  regard  to  the  second  ground  of  the  learned  Judge  s  deci- 
"^^'      sion,  I  cannot  regard  the  equitable  right  of  a  tenant  in  common 

Griffith  C.J.  to  compensation  as  against  his  co-tenants  as  merely  personal  to 
the  individual  tenant  who  effects  the  improvements.  The  principle 
appears  to  be  that  the  making  of  permanent  improvements  by  one 
tenant  in  common  in  sole  occupation  gives  rise  to  an  equity  attach- 
ing to  the  land,  analogous  to  an  equitable  charge  created  by  the 
owners  for  the  time  being,  but  enforceable  only  in  the  event  of 
partition  or  a  distribution  of  the  value  of  the  land  amongst  the 
tenants  in  common.  There  can  be  no  reason  why  such  a  charge 
should  not  run  with  the  land  in  favour  of  purchasers  from  the 
person  originally  entitled  to  it.  It  is  clearly  a  right  incidental  to 
the  possession  of  the  land,  and  cannot  be  asserted  until  that 
possession  is  disturbed.  It  appears  to  me,  therefore,  that  the 
equity  passes  with  the  land,  and  may  be  asserted  by  the  possessor 
for  the  time  being,  who,  I  think,  may  claim  the  benefit  of  the 
improvements  effected  by  his  predecessor  in  title.  It  is  true  that 
Porter,  who  made  the  improvements,  has  been  paid  for  them,  but 
not  by  the  respondents.  The  purchase  money  which  the  appellant 
paid  for  the  IsLnd  primd  facie  included  the  enhanced  value,  and 
I  can  see  no  reason  why  he  should  not  stand  in  the  place  of  Porter, 
whose  rights  he  acquired  for  valuable  consideration.  This  view 
was  acted  on  without  objection  in  In  re  Jones ;  Fa'rrington  v. 
Forrester  (1),  where  the  claim  to  compensation  was  successfully 
asserted  by  the  heir-at-law  of  the  person  who  made  the  itnpi-ove- 
ments.  And  in  Williams  v.  Williavis  (2),  mentioned  in  Setons 
JudgrfienU  and  Orders,  6th  ed.,  Vol.  II.,  p.  1860,  the  right  of  the 
tenant  in  common  in  possession  to  take  advantage  of  the  expendi- 
ture of  his  predecessors  in  title  was  allowed,  apparently  as  a 
matter  of  course.  In  my  opinion  this  objection  fails.  With 
regard  to  the  other  objection,  regard  must  be  had  to  the  substance 
rather  than  to  the  form  of  the  matter.  When  the  land  was 
resumed,  the  appellant  was  in  possession  as  tenant  in  common, 
and  the  respondents  could  only  have  asserted  their  title  against 

(1)  (1893)  2  Ch.,  461.  (2)  81  L.T.,N.S.,  163;  6SL.J.  Ch.,  528. 
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him  by  a  suit  for  partition,  in  which  he  could  have  set  up  his   S-  ^-  <^'  ^• 

equity  to  compensation  f ov  the  improvements.     Upon  the  resump-       ^ 

tion  the  land  was  represented  by  the  purchase  money.     By  sec.   Brickwood 
56  of  the  Public  Works  Act  the  appellant,  as  the  person  in  posses-   yodno  and 
sion  of  the  land,  is  to  be  deemed  to  have  been  lawfully  entitled  to     Others. 
the  land  until  the  contrary  is  shown.     It  is  the  respondents,  there-    Griffith  c.  j. 
fore,  who  are  in  the  position  of  actors,  asserting  a  claim  to  that 
which  pr'iTnd  facie  is  the  property  of  the  appellant.     The  equity 
set  up  by  him  is,  therefore,  a  "defensive"  equity,  namely,  to  claim 
compensation  before  effect  is  given  to  the  better   title   of   the 
respondents.     Having  regard  to  the  principle   of   the   doctrine 
invoked  by  the  appellant,  it  seems  quite  immaterial  that  he  has 
already  received  without  objection  part  of  the  property  to  the 
whole  of  which  he  is  primd  facie  entitled.     The  parties  asserting 
the  adverse  claim  are  in  either  case  equally  bound  to  do  equity. 
Nor,  in  my  judgment,  can  the  payment  of  one  fourth  of  the  pur- 
chase money  to  the  appellant  affect  his  right  to  set  up  this  ecjuity. 
Xo  one  disputed  his  right  to  receive  it,  and  his  solicitor's  letter 
to  the  Crown  Solicitor  of  13th  October,  1903,  which  asked  for 
payment  of  the  one  fourth,  and  contained  a  request  that  the  other 
tiiree  fourths  should  be  paid  into  Court,  added  "upon  which  I 
would  made  application  for  payment  out."     It  is  clear  that  under 
these  circumstances  no  abandonment  of  the  appellant's  right  to 
the  three  fourths  or  any  part  of  it  can  be  inferred,  any  more  than 
if,  on  an  application  for  payment  of  part  of  a  fund  in  Court  to  a 
person  admittedly  entitled  to  it,  it  were  ordered  to  be  paid  to  him 
without  prejudice  to  his  right  to  claim  the  residue,  he  could  be 
said  to  have  abandoned  his  claim  to  the  residue. 

For  these  reasons  it  appears  to  me,  both  on  principle  and 
authority,  that  the  appellant,  who  is  defending  his  priind  facie 
daim  to  the  fund  representing  the  three  fourths,  is  entitled  to 
Msert  his  lien  upon  it  for  the  value  of  the  improvements.  It  was, 
however,  contended  that  he  is  debarred  from  doing  so,  because  it 
may  turn  out  that  he  is  indebted  to  the  respondents,  in  respect  of 
three  fourths  of  the  rents  and  profits  received  by  him  since  the 
death  of  the  tenant  for  life,  in  an  amount  greater  than  that  which 
he  is  entitled  to  claim  under  his  lien,  and  that  in  that  event  the 
lespondents  ought  to  be  in  a  position  to  take  the  difference  out  of 
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H.  C,  OK  A.  his  fourth  share  which  he  has  already  received.  The  indebtedness 
^'  is  not  disputed.  The  claim  to  recover  irom  him  three  fourths  of 
Bbickwood  the  rents  and  profits  existed  before  the  resumption,  and  is  not 
YouNf*  AND  ^ff^ct^d  ^y  it-  The  respondents  had  no  lien  for  it  upon  the  land, 
0th KRs.  and  the  payment  into  Court  of  the  three  fourths  did  not  give  them 
Griffith  C.J.  any  lien  upon  the  sum  paid  in,  and,  a  fortiori,  gave  them  none 
upon  the  other  fourth.  No  doubt  the  Court  may,  and  I  think 
ought  to,  impose  as  a  condition  of  allowing  the  appellant  to  assert 
his  equity  in  respect  of  the  improvements  that  he  shall  account 
for  the  rents  and  profits  so  far  as  they  may  exhaust  the  amount 
of  his  charge:  see  Teasdah  v.  Sanderson  (1).  I  doubt  whether 
in  this  proceeding  any  more  onerous  terms  could  be  imposed  upon 
him  withoxit  his  consent ;  but,  as  he  is  willing  to  submit  to  pay 
any  amount  that  may  be  found  due  from  him  upon  a  balance  of 
accounts,  it  is  not  necessary  to  express  any  opinion  on  the  point. 
In  my  opinion,  therefore,  the  learned  Judge  ought  to  have 
directed  an  account  of  the  money  expended  by  the  appellant  or 
his  predecessors  in  title  in  permanent  improvements  on  the  land 
since  the  deed  of  the  18th  May,  18G9,  and  an  inquiry  as  to  the 
extent  to  which  the  compensation  money  paid  on  resumption  was 
increased  by  such  expenditure,  and  there  should  have  been  a 
declaration  that  the  appellant  is  entitled  to  a  lien  upon  the  fund 
in  Court  for  an  amount  equal  to  three  fourths  of  the  amount  of 
such  increase.  There  shoxild  then  have  been  directed  an  inquiry, 
prefixed  by  the  appellant's  submission,  as  to  what  sum  is  due  by 
the  appellant  to  the  respondents,  in  respect  of  three  fourths  of 
the  rents  and  profits  of  the  land  received  by  him  since  the  death 
of  the  tenant  for  life,  with  a  direction  that  the  amount  so  found 
due  shall  be  set  ofi'  against  the  amount  found  due  to  him  in 
respect  of  the  improvements,  and  that  the  resulting  balance,  if  in 
his  favour,  shall  be  paid  to  him  out  of  the  fund  in  Court,  and,  if 
against  him,  be  paid  by  liim  into  Court  in  augmentation  of  the  fund 
before  any  claim  is  made  by  him  to  receive  costs  out  of  the  fund. 
The  order  for  payment  of  costs  by  the  appellant  must  be  omitted, 
and  an  order  substituted  for  payment  of  his  costs  and  those  of 
the  Minister  occasioned  by  adverse  litigation  between  adverse 
claimants  out  of  the  fund.     The  order  appealed  from  must   be 

(1)  33  Beav.,  534. 
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varied  accordingly.     The  appellant's  costs  should  be  paid  out  of   H.  C  of  a. 
the  fund.  J^ 

Brick  WOOD 

Barton  J.     I  have  had  the  opportunity  of  reading  the  judg-  yousa  and 
ment  which  has  just  been  delivered  by  the  Chief  Justice,  and  I      Others. 
entirely  concur  in  it.  oconnor  j. 

O'Connor  J.  [Having  shortly  stated  the  facts  His  Honor 
proceeded.]  It  was  admitted  by  the  respondents'  counsel  that  if 
the  appellant  had  during  his  possession  of  the  land  made  the 
improvements,  and  if  the  one  fourth  share  of  the  compensation 
money  had  not  been  paid  over  to  him,  he  would  have  been  entitled 
to  be  recouped  to  the  extent  claimed,  less  certain  deductions  which 
I  shall  mention  later  on;  but  they  contended  that  under  the  circum- 
stances existing  there  were  two  fatal  obstacles  in  his  way — the 
first,  that  the  moneys  disbursed  for  improvements  had  been  ex- 
pended not  by  him  but  by  his  predecessor  in  title,  who  had  been 
reimbursed  for  that  expenditure  in  the  purchase  money  he  had 
received.  The  second,  that  the  appellant's  receipt  of  the  one  fourth 
of  the  compensation  money  was  a  severing  of  the  tenancy  in 
common  which  disentitled  him  from  making  this  claim  in  the 
distribution  of  the  fund. 

As  to  the  first  objection,  I  entirely  agree  with  my  learned 
brother  the  Chief  Justice  in  his  statement  of  the  principles  to  be 
applied  in  such  circumstances  as  this,  namely,  that  the  making  of 
permanent  improvements  by  one  tenant  in  common  in  sole  occupa- 
tion gives  rise  to  an  equity  attaching  to  the  land  analogous  to  an 
equitable  charge  created  by  the  owners  for  the  time  being,  await- 
ing enforcement  pending  partition  or  distribution  of  the  value  of 
the  land  as  against  the  tenants  in  common.  If  the  resumption 
had  taken  place  during  the  possession  of  the  person,  who  actually 
expended  money  on  the  improvements,  the  respondents  would 
have  been  bound  to  recoup  him.  But  in  the  purchase  money 
which  the  appellant  paid  for  his  interest  a  sum  representing  that 
expenditure  must  have  been  included.  It  is  difficult  to  see  on  what 
principle  the  respondents  are  entitled  on  distribution  to  get  the 
benefit  of  that  expenditure  without  any  obligation  to  reimburse 
anyone.    As  to  the  other  objection  it  seems  to  me  that  a  complete 
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H.  C.  OF  A.  answer  is  to  be  found  in  the  provisions  of  the  Public  Works  Act 
1905.        ^QQQ     Under  sees.  36,  37,  and  39  the  notification  of  resumption 

Brickwood  vested  in  the  Minister  the  estate  and  interest  of  every  person 

Youilo  AND  i^^t^rested,  and  converted  that  estate  and  interest  into  a  claim  for 
Othkrs.      compensation  to  the  extent  of  the  interest. 

o'CkMinorj.  At  the  date  of  the  resumption  the  appellant  was  tenant  in 
common  with  the  respondents  in  the  land  resumed,  and  his  interest 
in  the  compensation  money  was  two-fold — first  his  fourth  interest 
in  whole  sum  as  tenant  in  common,  and  second,  the  right  to  be 
reimbursed  out  of  the  respondents'  share  to  the  extent  of  three 
fourths  of  the  value  added  to  the  compensation  by  the  permanent 
improvements.  If  the  whole  compensation  money  had  been  paid 
into  the  Equity  Court  there  can  be  no  doubt  that  the  Court  would 
have  been  bound,  apart  from  other  objections,  to  give  eflfect  to 
both  of  those  rights.  I  do  not  see  how  the  appellant  can  lose  one 
of  them — the  right  to  reimbursement  out  of  that  portion  of  the 
compensation  money — which  belongs  to  the  respondents,  because 
before  the  money  had  been  paid  into  Court  he  accepted,  without 
prejudice  to  his  rights,  that  portion  of  the  compensation  money 
which  admittedly  belonged  to  him.  In  other  w^ords  the  rights  of 
all  parties  interested  are  fixed  and  stereotyped  as  at  the  date  of 
resumption,  and  the  compensation  money  must  be  distributed  in 
accordance  with  those  rights  subject  to  proper  allowances  for  part 
payments  if  any  made  before  final  adjustment.  In  my  view, 
therefore,  the  appellant  was  entitled  to  make  his  claim  for  re- 
imbursement, notwithstanding  the  fact  that  the  improvements 
were  made  by  his  predecessor  in  title,  and  that  he  was  paid  his 
fourth  share  of  the  compensation  before  the  fund  was  paid  into 
Court.  I  agree  with  the  Chief  Justice  that  the  principle  laid 
down  by  Lord  Justice  Cotton  in  Leigh  v.  Dickesoni  (1),  and  which 
has  been  applied  in  the  distribution  of  the  fund  in  partitions  and 
administration,  ought  to  be  applied  to  the  case  of  a  distribution  of 
compensation  for  land  resumed  under  the  Pvblic  Works  Act  It  is 
true  that  the  principle  applied  as  what  is  called  a  defensive  equity, 
but  it  is  properly  raised  here.  The  respondents  in  this  appeal  are 
the  moving  parties  in  this  proceeding  for  distributing  thefund.  The 
appellant,  who  came  into  Court  to  deny  the  respondents'  right  to 

(1)  15Q.B.D.,  60,  at  p.  67. 
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any  of  the  fund,  is  at  least  entitled  to  set  up  this  defensive  equity   H.  C.  of  A. 
as  to  portion  of  it.     He  is  entitled  to  say :  "Although  I  have  no 
right  to  more  than  the  one  fourth  of  the  compensation  money,  which   bkickwood 
I  have  received,  you  are  not  entitled  to  take  the  enhancement  of   young  and 
your  compensation  money  brought  about   by   my   expenditure      Othbks. 
without  reimbursing  me."     In  order  to  eifectually  exercise  this    oconnorJ. 
right  the  appellant  is  entitled  to   the  inquiry  he  asks,  and  I 
concur  with  the  Chief  Justice  that  it  should   be  on  the  lines 
indicated  in  his  judgment,  proper  provision  being  made  for  the 
inquiry  as   to  appellant's  indebtedness   to   the   respondents   in 
respect  of  rents  and  profits.     I  do  not  think  that  the  appellant  is 
bound  to  bring  his  one  fourth  share  of  the  fund  into  Court  as  a 
condition  precedent  to  his  right  to  the  inquiry  claimed  by  him. 
But,  as  it  might  turn  out  on  the  inquiry  that  the  amount  of 
rents  and  profits  for  which  the  appellant  is  accountable  to  the 
respondents  exceeds  the  amount  of  reimbursement  for  improve- 
ments, thus  turning  the  balance  against  him,  I  think  it  should  be 
made  a  condition  of  his  right  to  get  any  costs  out  of  the  fund 
that  he  bring  into  Court  the  amount  of  the  balance,  if  any,  found 
against  him. 

Appeal  allowed.  Order  of  ttie  Chief  Judge 
in  Equity  varied  accordingly.  Costs 
of  the  afypeUant  to  he  paid  out  of  the 
fund. 

Solicitor  for  the  appellant,  A.W,  E.  Weaver. 

Solicitor  for  respondent  Minister,  The  Crown  Solicitor  of  New 
SottA  Wales. 

Solicitors  for  respondents  other  than  the  Minister,  Perkins  & 
FoAery, 

C.  A.  W. 
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CROWLEY  . 
Defendant, 

GLISSAN    . 

Plaintiff, 


Appellant ; 


A  Nil 


Respondent. 


ON  appeal  from  the  supreme  court  of 

NEW  south  wales. 

H.  C.  OP  A.    Practice — Leave  to  appeal — Interlocutory  order — Hight  of  appellant   to   queMion 
1905.  interlocutory  order  on  ajypeaJ  frcmi ^flnojl  judgment. 


Sydney, 
May  9^. 


Griffith  G. J., 
and  Barton  J. 


On  an  appeal  from  a  final  judt^ment  of  the  Supreme  Court  of  a  State,  it  is 
open  to  the  appellant,  without  obtaining  leave,  to  question  any  interlocutory 
or  other  order,  which  was  a  step  in  the  procedure  leading  up  to  the  final 
judgment. 

A  defendant,  against  whom  a  verdict  for  £500  had  been  obtained  in  an 
action  at  nisi  prius  in  the  Supreme  Court  of  New  South  Wales,  applied  to  the 
Full  Court  of  the  State  for  a  rule  nisi  for  a  new  trial  on  several  grounds.  A 
rule  was  refused  on  certain  grounds,  and  granted  on  others  ;  but  on  the  motion 
to  make  the  rule  absolute,  it  was  discharged. 

The  defendant,  being  desirous  of  appealing  to  the  High  Court  from  the  final 
judgment  of  the  Supreme  Court  and  of  raising  on  the  appeal  the  grounds  as 
to  which  that  Court  had  decided  against  him  on  the  application  for  a  rule  nut, 
moved  the  High  Court  for  leave  to  appeal  from  the  order  of  the  Supreme  Court 
refusing  to  grant  a  rule  nisi  on  those  grounds. 

Held,  that  leave  was  not  necessary. 

Motion  for  leave  to  appeal. 

In  this  case  a  verdict  for  £500  had  been  obtained  by  the  respon- 
dent against  the  appellant  in  an  action  for  malicious  prosecution 
in  the  Supreme  Court  of  New  South  Wales.  The  appellant  then 
on  25th  October,  1904,  moved  the  Full  Court  for  a  rule  nisi  for 
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A  new  trial  on  a  number  of  grounds.     The  rule  nisi  was  granted    f^-  ^-  ^^  ^• 
on  certain  grounds,  and  refused  as  to  others :  Olissan  v.  Crowley       ^_' 
(1).  Crowley 

On  4th  May,  1905,  the  Full  Court,  on  motion  by  the  appellant     ql/ssax. 

to  have  the  rule  made  absolute  for  a  new  trial,  discharged  the        

rale  with  costs  (2). 

The  appellant,  intending  to  appeal  from  the  order  of  the  Supreme 
Court  of  4th  May,  1905,  and  wishing  to  raise,  on  the  hearing  of 
the  appeal,  the  grounds  as  to  which  the  Supreme  Court  had  decided 
against  him  on  the  motion  for  a  rule  nisi,  now  moved  for  leave 
to  appeal  from  the  order  of  the  Supreme  Court  of  25th  October, 
1904,  in  so  far  as  it  refused  to  grant  a  rule  nisi  upon  the  grounds 
mentiuned. 

The  facts  of  the  case  and  the  nature  of  the  grounds  in  question, 
are  not  material  to  this  report. 

Edmunds  for  the  appellant,  moved  for  leave  to  appeal,  and 
referred  to  NoUin  v.  Clifford  (3) ;  Smith  v.  Neild  (4) ;  and  High 
Court  Procedure  Act,  Appeal  Rules,  sec.  L,  r.  16. 

Griffith  C.J.  In  this  case  an  appeal  is  proposed  to  be  brought 
from  a  decision  of  the  Supreme  Court  of  New  South  Wales  refusing 
to  grant  a  rule  nisi  for  a  new  trial  upon  certain  grounds.  Accord- 
ing to  the  practice  of  that  Court  an  application  for  a  new  trial  is 
made  in  two  stages.  The  lirst  is  a  motion  for  a  rule  nisi  for  a 
new  trial.  If  that  is  granted  the  matter  is  further  considered 
upon  a  motion  to  have  the  rule  nisi  made  absolute.  If  the 
application  for  the  rule  nisi  is  refused,  or  the  rule  is  granted  but 
discharged  on  motion  to  make  it  absolute,  the  matter  is  at  an  end. 
On  the  other  band,  if  the  rule  nisi  is  made  absolute,  there  is  a 
Dew  trial.  These  two  steps  are,  in  our  opinion,  two  stages  in  one 
proceeding.  There  is  only  one  judgment  of  the  Court  appealed 
from,  viz.,  that  which  grants  or  refuses  a  new  trial,  and  on  the 
Appeal  all  grounds  that  were  taken  by  the  appellant  in  the  course 
of  the  proceedings  are  open  to  him.  That  position  is  clearly 
supported  by  the  decision  in  Maharajah  Moheshur  Sing  v.  Bengal 

(J)21  N.S.W.  W.N.,  220  (3)  1  CUR.,  429,  at  p.  431. 

(2)  (1906)  5  S.R,  (N.S.W.),  219.  (4)  6  N.S.W.  W.N.,  71. 
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H.  C.  OF  A.   Goveminent  (1)  which  was  referred  to  in  the  case  of  Nolan  v. 

Clifford  (2),  and  was  followed  in  a  later  case:  Sheonath  v.  RamTiath 

Crowlky     (3).     The  latter  case  was  an  appeal  to  the  Privy  Council  from  the 

Glissan      decision  of   a  Judicial    Commissioner  upholding   the  award  of 

certain  arbitrators,  on   an  application  to  set  aside  the  award. 

The  Privy  Council  said,  "  The  appeal  is,  in  effect,  to  set  aside  an 
award  which  the  appellant  contends  is  not  binding  upon  him. 
And  in  order  to  do  this  he  was  not  bound  to  appeal  against  every 
interlocutory  order  which  was  a  step  in  the  procedure  that  led  up 
to  the  award."  The  same  principle  has  been  applied  by  the  Privy 
Council  in  many  other  cases.  The  appeal  is  from  the  judgment 
of  the  Court,  which  in  this  case  consists  partly  of  an  order  refusing 
to  grant  a  rule  nisi  for  a  new  trial  upon  certain  grounds,  and 
partly  of  an  order  discharging  a  rule  nisi  granted  on  certain 
other  grounds. 

There  is  an  appeal  as  of  right  from  the  final  judgment,  and  we 
think  therefore  that  the  leave  asked  for  as  from  an  interlocutory 
judgment,  is  unnecessary. 

Solicitor  for  appellant,  T.  J.  Purcell, 

C.  A.  W. 

(1)  7  Moo.  Ind.  App.,  283.  (2)  I  C.L.R.,  429,  at  p.  431. 

(3)  10  Moo.  Ind.  App.,  413,  at  p.  423. 
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THE  COMMONWEALTH 
Defendant, 

BAUME 

Plaintiff, 


Appellant  ; 


AND 


Respondent. 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
NEW  SOUTH  WALES. 

Pmctict — Discovery  of  documents — Actum  by  subject  against  Commonwealth — JuriS' 
didion  of  Supreme  Court  to  order  discovery  against  Commonwealth — Common 
Lair  Procedure  Act  {N.S.W.),  (No.  21  of  1899),  sec,  102*— Judiciary  Act, 
1903  [No.  6  of  19a3),  sec.  64. 

Sec.  64  of  the  Judiciary  Act  1903,  provides  that  in  suits  to  which  the 
Commonwealth  is  a  party  the  rights  of  parties  shall  as  nearly  as  possible 
be  the  same  as  in  a  salt  between  subject  and  subject. 

Sec.  102  of  the  Common  Law  Procedure  Act  (N.S.  If.),  (No.  21  of  1899) 
pioTides  that  on  the  application  of  either  party  to  an  action  the  Coart  or  a 
Jadge  may  order  that  "  the  party  against  whom  the  application  is  made,  or  if 
such  party  is  a  body  corporate,  some  officer  to  be  named  of  such  body 
corporate,"  shall  answer  on  affidavit  as  to  documents  in  his  possession  relating 
to  the  matters  in  dispute. 


H*  C.  OF  A. 

1905. 

' — , — ' 

Sydney, 

April  ^y  5, 10. 

Grifflt.h  C.J., 

Barton  and 

O'Connor  J  J. 


{*)  Sec.  102  of  the  Common  Law  Pro- 
ftrfurv;  Act  (N.S.W.),  (No.  21  of  1899), 
Utt  follows: — 

102  ( 1)  Upon  the  application  of  either 
ptity  to  any  action  or  other  proceeding, 
BpoB  an  affidavit  by  such  party  or  his 
ittorney  of  his  belief  that  any  docu- 
ment to  the  production  of  which  he  is 
eadtkd  for  the  purpose  of  discovery  or 
oUierwiae  is  in  the  possession  of  the 
opposite  party,  the  Court  or  a  Judge 
nay  order  that— 

(a)  the  party  against  whom  such 
application  is  made  ;   or 

(6)  if  such  party  is  a  body  corporate, 


some  officer  to  be  named  of  such 
body  corporate, 
shall  answer  on  affidavit  stating  what 
documents  he  or  they  has  or  have  in 
his  or  their  possession  or  power  relating 
to  the  matters  in  dispute,  or  what  he 
knows  as  to  the  custody  such  docu- 
ments or  any  of  them  are  in,  and 
whether  he  or  they  objects  or  object  to 
the  production  of  such  as  are  in  his  or 
their  possession  or  power,  and  if  so 
upon  what  grounds. 

(2)  Upon  such  affidavit  being  made 
the  Court  or  Judge  may  make  such 
further  order  thereon  as  shall  be  just. 
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H.  C  OF  A.  Heldy  that  the  Supreme  Court  of  New  South  Wales  has  no  jurisdiction,  in 

1905.  an  action  brought  in  that  Court  by  an  individual  against  the  Comnioiiwealth, 

' — ' — '  to  make  an  order  for  discovery  of  documents  against  the  defendant. 

Thk  Common- 
wealth Decision  of  ^.  H,  Simpson  J.  (22  N.S.  W.  W.N.,  5)  reversed. 


I'. 
Baume. 


Appeal  from  a  decision  of  A,  H,  Simpson  J.  in  Chambens  (1). 

The  plaintiff  brought  an  action  at  common  law  in  the  Supreme 
Court  of  New  South  Wales,  under  sec.  56  of  the  Judiciary  Act 
1903,  against  the  Commonwealth,  to  recover  compensation  for 
the  wrongful  detention  by  the  Customs  authorities  of  certain 
goods  imported  bj'  the  plaintiff.  Before  setting  down  the  case 
for  trial,  the  plaintiff  formally  requested  the  defendant  to  consent 
to  an  order  for  discovery  of  documents  under  sec.  102  of  the 
Common  Laiv  Procedure  Act  (X.S.W.)  (No.  21  of  1899).  The 
defendants  solicitors  replied  stating  that  the  defendant  would 
not  consent  to  an  order,  but  that  they  were  prepared  to  allow  the 
plaintiff  to  have  inspection  of  all  documents  in  the  custody  of  the 
defendant  s  officers,  which  it  was  fair  that  the  plaintiff  should  see, 
for  the  purposes  of  his  action.  The  plaintiff  thereupon  applied 
to  a  Judge  in  Chambers,  by  summons,  for  an  order  for  discovery 
under  sec.  102  of  the  Common  Law  Procedure  Act  (N.S.W.)  (Xo, 
21  of  1899). 

A.  H.  Simpson  J.,  who  heard  the  summons,  made  an  order  that 
the  Comptroller-General  of  Customs,  or  some  other  proper  officer 
of  the  Commonwealth  should  within  twenty-one  days  answer  on 
affidavit  stating  what  documents  the  defendant  had  in  its  pos- 
session or  power  relating  to  the  matters  in  dispute  in  the  action, 
and  what  he  knew  as  to  the  custody  they  were  in,  and  whether 
he  objected  on  behalf  of  the  defendant,  and,  if  so,  on  what 
grounds,  following  the  words  of  sec.  102.  The  defendant  was 
ordered  to  pay  the  costs  (1). 

From  this  decision  the  defendant  now  appealed. 

Garland  for  the  appellant.  The  Commonwealth  must  be 
treated  by  a  Court  of  law  as  the  Crown,  and  therefore  its  pre- 
rogative cannot  be  curtailed  without  its  express  consent.  Sees. 
56  and  64  of  the  Judiciary  Act   1903  involve  a  submission  by 

(1)  22  N.S.W.  W.N.,  5. 
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the  Commonwealth  to  the  jurisdiction  of  the  Supreme   Courts  B.C.  of  A. 
of  the  States,  but  the  submission  is  not  absolute ;  the  jurisdiction 
of  the  Supreme  Courts  can   only   be   exercised   subject  to   the  TukCommon- 
restrictions  existing  in  each  State,  by  common  law  and  by  Statute:      health 
C%artered  Bank  of  Indian  &c,  v.  Rick  (1).    In  New  South  Wales      Baumk. 
the  rights  of  suitors  against  the  Crown  are  regulated  by  the  GLaims 
Against  Gavemvient  Act  (No.  30  of  1897).     Sec.  4  of  that  Act 
corresponds  to  sea  64  of  the  Judiciary  Act  1903,  and  is  in  almost 
identical  worda     It  has  been  decided  in  New  South  Wales  that 
discovery  on  oath  cannot  be  ordered  against  the  Crown  under 
the  Common  Law  Procedure  Act:  Wilson  v.  Minister  for  Woi^ks 
(2);  Anderson  v.  Stuart  (3) ;  Bank  of  New  South  Wales  v.  Dibba 
t4);  although  under  the  Claims  Against  Qoveimment  Act  provi- 
sion is  made  for  the  appointment  of  a  nominal  defendant  in  actions 
a^inst  the  Government.  It  has  been  doubted  whether  any  sections 
of  the  Common  Law  Procedure  Act  apply  to  the  Crown  :  Evans  v. 
OXunn^r  (5).     The  case  of  Ricketson  v.  Smith  (6),  decided  only 
that  in  a  suit  in  Equity  the  Judge  had  power  to  order  discovery 
against  the  Government,  and  has  no  application  to  the  Common 
Law  Procedure  Act   That  case  was  approved  in  Morissey  v.  YouTig 
(7),in  which  it  was  held  that  a  bill  for  discovery  in  Equity  would 
lie  against  the  Government,  in  aid  of  a  plaintiff  in  an  action  at 
common  law.     These  cases  are  not  authorities  on  the  construction 
of  sec.  102.     Even  where  a  nominal  def endaQt  is  appointed,  it  is 
only  for  the  purpose  of  using  his  name.    His  position  is  no  worse 
than  that  of  the  Crown  itself.     The  Cla.ims  Against  the  Govern- 
TO^n^  Act  (N.S.  W.)  expressly  provides  that  he  shall  not  be  answer- 
able either  in  person  or  property,  and  therefore  he  could  not  be 
compelled  to  make   an  affidavit  of  discovery.     No   Court  will 
make  an  order  which  it  cannot  enforce. 

Ill  England  the  rights  of  suitors  against  the  Crown  are  regulated 
by  the  Petition  of  Right  Act  (23  &  24  Vict.  c.  34),  sec.  7  of  which 
corresponds  with  sec  4  of  the  New  South  Wales  Act.  The  Crown 
in  England  is  not  bound  by  rules  to  which  private  suitors  must 
conform,  e.gr.,  rules  of  pleading:   Tobin  v.  The  Qxneen  (8).     The 

(1)  4  B.  &  S.,  73  ;  ^Vl  L.  J.Q.B.,  300.  (5)  12  N.S.  W.  L.R.,  81. 

a  1  N.S.VV.  W.N.,  68.  (6)  16  N.S.W.  L.R.,  E(j.,  170. 

(3)  1  N.8.W.  W.N..  92.  (7)  17  N.S.W.  L.K.,  Eq.,  157. 

14)  2 N.S.W.  W.N.,  9.  (8)  32  L.J.C.?.,  216. 
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H.  C.  OF  A.  prerogative  of  the  Crown  in  New  South  Wales  is  the  same  as  in 
England  except  in  so  far  as  it  has  been  expressly  cut  down  by 
The  Common- Statute:  Attorney -Oeneral  v.  McLeod  (1).  In  England  the 
WEALTH  Crown  has  never  been  ordered  to  make  discovery  on  oath :  Thomas 
Baumb.  v.  Reg,  (2);  Toniline  v.  Reg,  (3);  Attorney-General  v.  Newcastle- 
upoU'Tyne  Gorparation  (4).  Where  the  Crown  is  plaintiff  the 
Court  of  Equity  can  refuse  to  grant  the  relief  sought  until 
the  plaintiff  appoints  some  officer  to  make  discovery  of  documents: 
Attorney-General  v.  Brooksbank  (5).  Prioleau  v.  United  States 
of  America  and  Andrew  Johnson  (6),  applies  only  to  cases 
in  which  a  foreign  Government  is  a  party  to  proceedings  in 
English  Courts,  and  is  consistent  with  the  case  last  cited.  Such 
Governments  are  treated  as  parties,  and  not  as  in  the  position 
of  the  Crown,  and  are  not  allowed  to  make  use  of  the  procedure 
of  the  English  Courts  unless  they  comply  with  the  rules  to  which 
subjects  are  amenable :  Republic  of  Liberia  v.  Imperial  Bank 
(7) ;  Republic  of  Liberia  v.  Roye  (8). 

The  words  of  sec.  102  of  the  Common  Law  Procedure  Act 
(N.S.W.)  1899  are  not  applicable  to  cases  in  which  the  Common- 
wealth is  being  sued.  It  is  not  a  party  which  can  answer  on 
oath,  and  it  is  not  a  corporation. 

[Griffith  C.J.  referred  to  Republic  of  Costa  Rica  v.  Erlanger 
(9) ;  and  Bank  of  Montreal  v.  Cam,eron  (10). 

O'Connor  J.  referred  to  Sloman  v.  Government  of  New 
Zealand  (11.)] 

The  section  cannot  be  read  so  as  to  include  this  case  merely 
because  it  ought  to  have  included  it.  Its  meaning  cannot  be 
extended  to  cover  the  case  of  the  Commonwealth  owing  to  the 
presence  of  the  words  "as  nearly  as  possible"  in  sec.  64  of  the 
Judiciary  Act.  The  Commonwealth,  therefore,  when  sued  in  the 
Supreme  Court  of  New  South  Wales  at  common  law,  is  in  the 
same  position  as  the  State  Government  when  sued  under  the 
Claims  Against  the  Government  Act,  and  cannot  be  ordered  to 
make  discovery  on  oath. 

(1)  14  N.S.W.L.R.,  121.  (7)  L.R.,  16  Eq.,  179. 

(2)  L.R..  10  Q.B.,  44.  (8)  1  App.  Cos..  139. 

(3)  4  Ex.  D..  *2o2.  (9)  3  Ch.  I).,  62. 

(4)  (1897)  2  Q.B.,  384.  (10)  2  Q.B.D.,  536. 

(5)  1  Y.  &  J.,  439.  (11)  1  C.P.D.,  563. 

(6)  L.R.,  2  Eq.,  659. 
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Want  KC.  and  J.  L.  Campbell,  for  the  respondent.    The  inten-  H.  c.  of  a. 
tionof  the  legislature  in  passing  sec.  64  of  the  Judicial^  Act 
1903  was  to  place  the  Commonwealth  in  the  same  position  as  a  ThkCommon- 
snbject  in  suits  to  which  the  Commonwealth  was  a  party,  whether      wealth 
as  plaintiff  or  defendant.     Under  the  section  it  is  as  much  amen-      Baum£. 
able  to  the  jurisdiction  of  the  Supreme  Courts  when  defendant 
as  if  it  had  invoked  the  jurisdiction  itself.    The  Petition  of  Might 
Ad  (23  &  24  Vict.  c.  34)  dealt  only  with  claims  against  the  Crown, 
and  therefore  the  cases  involving  the  rights  of  suitors  under  it  do 
not  apply  here.     The  difficulty  of  enforcing  an  order  is  not  a 

matter  for  this  Court  to  consider.     The  Court  which  makes  the 

I* 

order  will  find  means  to  enforce  it  practically,  as  by  declining 
to  assist  the  defendant  until  the  order  is  complied  with.  The 
effect  of  the  words  "  as  nearly  as  possible  "  is  to  give  the  Supreme 
Court  power  to  vary  the  construction  of  the  procedure  Statute  in 
sDch  a  way  as  to  give  analogous  relief,  unless  the  difficulties  in 
the  way  of  enforcement  of  its  order  are  insuperable.  A  similar 
difficulty  in  ordering  discovery  against  an  infant  suing  by  next 
friend  was  surmounted  by  the  English  Courts  in  Higginson  v. 
Rail  (1). 

[GaiFFrrH  C.J.  -^Pearson  J.  declined  to  follow  that  case  in  Dyke 
V.  SUphens  (2).] 

The  right  to  sue  is  valueless  without  incidental  rights  necessary 
to  give  effect  to  it.  It  had  been  decided  in  Ricketson  v.  Smith  (3), 
thai  in  New  South  Wales  discovery  could  be  ordered  against  the 
Crown,  and  therefore  the  word  "rights"  in  sec.  64  of  the  Judiciary 
Act  1903  must  be  taken  to  mean  rights  as  heretofore  declared. 

That  section  is  a  permanent  submission  by  the  Commonwealth 
to  the  jurisdiction  of  the  Supreme  Courts. 

[Griffith  C.J. — It  is  a  submission  to  whatever  jurisdiction  the 
State  Court  possesses.  If  the  State  Court  has  original  and 
inherent  jurisdiction  to  order  discovery,  then  there  is  a  sub- 
mission to  that ;  but  if  that  Court  has  only  a  limited  statutory 
JuruBdiction  to  make  such  orders,  you  must  show  that  the  right 
claimed  falls  within  the  provisions  of  the  Statute.] 

Sec  102  of  the  Common  Law  Procedure  Act  covers  the  case. 

(I)  10  Ch.  D.,  235.  (2)  30  Ch.  D.,  189. 

(3)  16N.S.W.L.R..  Eq.,  170. 
VOL.  n.  2S 


^10  HIGH   COURT  [1905. 

ir.  C.  OF  A.  'j^YiQ  QQ]y  question  therefore  is  whether  there  is  machinery  to 

^_'        enforce  the  right.     The  Court  can  order  some  competent  person 

ThkCommok-  to  make  the  affidavit.     If  the  action  had  been  brought  in  the 

WEALTH      High  Court,  there  would  have  been  no  difficulty  in  making  and 

Baume.      enforcing  the  order.     There  is  no  objection  on  the  ground  of 

expediency,  because  the  defendant  could  claim  privilege  for  any 

documents  which  it  would  be  against  public  interest  to  produce 

for  inspection.     Sec.  102  does  not  require  the  affidavit  to  be  made 

by  the  defendant.     It  is  sufficient  if  the  answer,  by  whomsoever 

made,  is  on  the  oath  of  that  person :   Ranger  v.  Oreat  Western 

Railway  Co.  (1) ;   Bamett  v.  Hooper  (2) ;  Kingsford  v.  Greai 

Western  Riilway  Co.  (3). 

[Griffith,  C.J. — It  is  difficult  to  reconcile  the  last  case  with 
Bank  of  Montreal  v.  Cameron  (4).] 

The  word  "  party  "  in  sec.  102  of  the  Common  Law  Procedure 
Act  (N.S.  W.)  is  large  enough  to  include  the  Commonwealth.  By 
the  Interpretation  Act  (N.S.W.)  1897,  the  word  is  defined  aa 
including  "  body  politic."  The  right  to  discovery  is  one  of  the 
ordinary  rights  of  litigants  in  the  State,  and  therefore  the 
Commonwealth,  having  submitted  to  the  jurisdiction,  is  liable  to 
have  such  an  order  made  against  it.  The  words  "as  nearly  as 
possible  "  in  sec.  64  of  the  Judiciary  Act  imply  that  the  words 
of  a  State  procedure  Act  might  not  literally  apply  to  the  case  of 
the  Commonwealth.  The  section  is  a  direction  to  the  Supreme 
Courts  to  give  effect  to  their  procedure  Acts  as  far  as  is  possible  j 
in  dealing  with  the  Commonwealth  as  a  party,  in  order  to  place 
the  private  litigtint  as  nearly  as  possible  on  equal  terms  with  the 
Commonwealth.  To  that  end  the  section  should  be  liberally  con- 
strued. The  Crown  may  lose  its  prerogative  by  necessary  implica- 
tion, as  well  as  by  express  words,  in  a  Statute  :  Moore  v.  Smiih 
(5);  Thiherge  v.  Laudry  (6).  The  Petition  of  Right  Act  in 
England  was  passed  for  the  purpose  of  facilitating  the  procedure  in 
petitions  of  right,  and  expressly  stated  that  it  gave  the  subject  no 
new  remedy.  Before  that  Act  there  was  no  question  that  discovery 
could  not  be  ordered  against  the  Crown.     The  only  question  in 

(1)  4  DeG.  &  J.,  74  ;  28  L.J.,  Ch.,  307. 
741.  (4)  2Q.B.D.,  536. 

(2)  1  F.  &  F.,  412,  467.  (5)  1  El.  k  El.,  597. 

(3)  16  C.B.N.S.,  761 ;  33  L.J.,  C.P.,  (6)  2  App.  Cos.,  102. 
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the  cases  decided  on  the  construction  of  that  Act  was,  what  was  H-  C.  of  A. 
the  remedy  ?     The  whole  extent  of  Royal  prerogative  was  there- 
fore open  to  the  Crown.     Under  the  Statutes  of  this  State  and  of  The  Common- 
the  Commonwealth  the  range  of  the  prerogative  is  more  restricted,      ^^kalth 
the  tendency  of  legislation  being  to  treat  the  Governments  as      Baumk. 
parties  having  the  same  or  similar  rights  and  liabilities  as  private 
suitors.     The  English  cases  therefore  afford  no  guide  in  the  con- 
stmction  of  the  Statutes  now  in  question.  -^ 

[Griffith  C.J. — Supposing  there  were  no  technical  diflSculty, 
the  order  should  only  be  for  the  disclosure  of  such  documents  as 
might,  consistently  with  the  public  interest,  be  disclosed.  After 
the  offer  that  was  made  by  the  defendant  in  this  case  would  the 
Court  make  an  order  against  it  ?] 

The  plaintiff  is  entitled  to  a  statement  upon  oath  of  what 
documents  are  subject  to  privilege,  not  to  be  at  the  mercy  of  the 
department,  and  only  allowed  to  see  such  documents  as  it  pleases. 

Garland  in  reply.  The  words  "  as  nearly  as  possible "  are 
taken  from  the  Queensland  Act  (29  Vic.  No.  23)  sec.  5,  of 
which  the  New  South  Wales  Act  (39  Vic.  No.  38)  sec.  3  (since 
consolidated  as  sec.  4  of  Act  No.  30  of  1897),  is  practically  a 
transcript.  The  words  in  the  English  Act  (23  &  24  Vic.  c.  34) 
are  "so  far  as  the  same  may  be  applicable,"  which  are  sub- 
stantially the  same.  The  "  rights  "  referred  to  in  sec.  64  of  the 
Judiciary  Act  must  be  such  as  are  capable  of  being  asserted  against 
the  Crown.  "  Party"  in  sec.  102  of  the  Common  Law  Procedure 
Act  1899  cannot  have  the  wide  meaning  given  it  by  the  Inter- 
pretation Act,  because  the  section  goes  on  to  deal  expressly  with 
the  case  of  a  corporation.  In  general  "  party  "  does  not  mean  the 
Crown  :  Maxwell  on  Interpretation  of  Statutes,  3rd.  ed.,  p.  191. 

He  referred  also  to  United  States  of  America  v.  Wagnsr  (1); 
and  Curtis  v.  Mundy  (2). 

[CaTnpbell  referred  also  to  Fisher  v.  2\dly  (3).] 

Ciir,  adv.  vult 

(I)  L.R.,  2  Ch.,  582.  (2)  (1892)  2  Q.B.,  178. 

(3)  3  S.C.R.  (Qd.),  194. 
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H.  C.  OF  A.  Griffith  C.J.  The  question  raised  in  this  case,  which  is  one  of 
considerable  importance,  turns  upon  the  construction  of  sec.  64 
The  Common-  oi  the  Judiciary  Act  1903.  Sec.  78  of  the  Constitution  provides 
WEALTH  ^^^^  ^}^g  Parliament  may  make  laws  confeiTing  rights  to  proceed 
Baumk.  against  the  Commonwealth  or  a  State  in  respect  of  matters  within 
April  11th.  the  limits  of  the  judicial  power.  The  judicial  power  extends  to  all 
matters  in  which  the  Commonwealth  is  a  party  (sec.  75).  In 
execution  of  the  authority  confeiTed  by  sec.  78  the  Parliament 
enacted,  by  sec.  56  of  the  Judiciary  Act  1903,  that  any  person 
making  any  claim  against  the  Commonwealth,  whether  in  contract 
or  in  tort,  may  in  respect  of  the  claim  bring  a  suit  against  the  Com- 
monwealth in  the  High  Court  or  in  the  Supreme  Court  of  the  State 
in  w^hich  the  claim  arises.  The  plaintiff  in  the  present  case,  taking 
advantage  of  this  provision,  has  brought  this  action  on  the  common 
law^  side  of  the  Supreme  Court  of  New  South  Wales.  Sec.  64  of 
the  Judiciary  Act  1903  provides  that,  in  any  suit  to  which  the 
Commonwealth  or  a  State  is  a  party,  the  rights  of  the  parties  shall 
as  nearly  as  possible  be  the  same,  and  judgment  may  be  given  and 
costs  awarded  on  either  side,  as  in  a  suit  between  subject  and  sub- 
ject. The  question  for  determination  is  the  meaning  to  be  given  to 
the  words  "as  nearly  as  possible."  It  arises  in  this  way.  The 
Common  Law  Procedure  Act  (N.S.W.),  (No.  21  of  1899),  provides 
(sec.  102)  that  upon  the  application  of  either  party  to  any  action  or 
other  proceeding,  upon  an  affidavit  by  such  party  or  his  attorney 
that  any  document,  to  the  production  of  which  he  is  entitled  for  the 
purpose  of  discovery  or  otherwise,  is  in  the  possession  or  power  of 
the  opposite  party,  the  Court  or  a  Judge  may  order  that  (a)  the 
party  against  whom  such  application  is  made,  or  (6)  if  such  party  is 
a  body  corporate,  some  officer  to  be  named  of  such  body  corporate, 
"  shall  answer  on  affidavit "  as  to  the  documents  in  his  possession 
&c.  Mr.  Justice  A,  H.  SimpsoUy  sitting  in  Chambers,  and  purport- 
ing to  act  under  the  authority  of  this  section,  made  the  usual  order 
for  discovery  against  the  defendant,  who  now  appeals  from  the 
order  on  the  ground,  substantially,  of  want  of  jurisdiction  to  make 
the  order. 

Some  points  appear  free  from  doubt.  It  has  always  been 
held  that  a  sovereign  power  invoking  the  assistance  of  a  Court 
of  justice  as  plaintiff  submits  itself  to  the  jurisdiction  of  the 
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Court  for  the  purposes  of  the  suit,  so  that  any  order  tliat  could  H^-  C.  of  A. 
be  made  against  an  ordinary  plaintiff  may  be  made  against  it. 
Of  this  rule  Prioleau  v.  United  States  of  America  (1)  affords  a  theCommon- 
good  illustration.  On  the  other  hand,  a  Court  of  justice  has  no  wealth 
jurisdiction  against  a  sovereign  power  which  does  not  subject  Baume. 
itself,  or  is  not  subjected  by  St^atute,  to  its  jurisdiction.  There  onflath  o.j. 
can  be  no  doubt  that  sec.  56  of  the  Judicictry  A  ct  190f3  operates  as  a 
submission  by  the  Commonwealth  to  the  jurisdiction  of  the  High 
Court  or  a  State  Court  in  cases  falling  within  the  section.  But 
in  every  case  the  question  must  arise,  what  is  the  jurisdiction 
of  the  particular  Court  w^hose  aid  is  invoked.  If  the  Supreme 
Court  of  New  South  Wales  has  a  general  discretionary  power  to 
order  the  parties  to  suits  to  make  discovery  by  any  means 
which  it  thinks  fit  to  direct,  cadit  qucestio.  But  it  is  clear 
that  this  is  not  so.  Courts  of  common  law  never  had  any 
such  general  discretionary  power,  and  such  powers  as  they  have 
were  conferred  by  Statute.  The  Court  of  Chancery,  on  the 
other  hand,  had  jurisdiction  to  grant  discovery  for  various 
purposes,  but  subject  to  settled  rules  of  practice.  In  the  present 
case  we  are  dealing  with  an  action  at  common  law.  The  plaintiff 
must  therefore  show  that  the  Supreme  Court  has  jurisdiction  under 
the  Statute  of  1899  to  order  discovery  against  the  Commonwealth. 
Again,  it  is  not  open  to  doubt  that  the  Commonwealth  as  men- 
tioned in  the  Judiciary  Actl  903  means  the  body  politic  called  by 
that  name,  which  is  not  a  corporation  or  body  corporate  in  the  sense 
in  which  those  words  are  used  in  sec.  102  of  the  Act  No.  21  of  1899, 
but  stands  for  the  Crown  as  representing  the  whole  community, 
tod  that  it  is  entitled  to  the  same  privileges  and  rights  as  the 
Crown,  except  so  far  &s  it  has  surrendered  them  by  virtue  of  the 
Act:  See  Roberts  v.  Aliem  (2). 

The  case  for  the  plaintiff  is  put  in  two  ways.  First  it  is  said 
thai  the  words  "  may  order  that  the  party  shall  answer  on  affi- 
<iarit "  include  a  power  to  order  a  party  to  answer  on  the  affidavit 
of  some  other  person  than  himself.  And  for  this  the  case  of  Ranger 
V.  Grtai  Western  Railway  Co.  (3)  is  cited.  In  that  case  it  was 
held  that  a  Statute  which  provided  that  the  Court  might  make  an 

(1)  LR.  2  Eq.,  659.  (2)  I  (;.L.R.,  406. 

(3)  4  DeG.  &  J.,  74  ;  28  L.J.  Ch.,  741. 
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Baumk. 

Orifflth  C.J. 


H.  C.  OF  A.  order  "  for  the  production  by  any  defendant  on  oath  "  authorized 
the  Court  to  order  production  by  a  defendant  company  on  the  oath 

TheCommou-  ^f  ^^  officer.  If  this  is  the  meaning  of  the  words  "  may  order  that 
WEALTH  ^j^g  party  shall  answer  on  affidavit,"  as  used  in  sec.  102,  the  plain- 
tiff is  entitled  to  succeed.  But  the  section  goes  on  to  make  specific 
provision  for  the  case  of  bodies  corporate,  which,  on  the  inter- 
pretation contended  for,  was  unnece88a^J^     In  The  KiTig  v.  Berchet 

(1)  a  case  decided  in  1688,  it  was  said  to  be  a  known  rule  in  the 
interpretation  of  Statutes  that  such  a  sense  is  to  be  made  upon  the 
whole  as  that  no  clause,  sentence,  or  word  shall  prove  superfluoas, 
void,  or  insignificant,  if  by  any  other  construction  they  may  all 
be  made  useful  and  pertinent.    In  l^he  Queen  v.  Bishop  of  Oxford 

(2)  the  Court  applied  this  rule.  The  Statute  under  consideration 
in  that  case  enacted  that  in  certain  cases  "  it  shall  be  lawful  "  for 
a  bishop  on  the  application  of  the  party  complaining,  or  *'  if  he  shall 
think  fit,"  of  his  own  motion,  to  issue  a  commission  of  inquiry  agaiii.4 
a  clerk  in  holy  orders.  The  question  was  whether  in  the  first  part 
of  the  section  the  words  "  it  shall  be  lawful "  imposed  a  duty  or 
gave  a  discretionary  powder.  After  referring  to  the  rule  in  2'he  King 
V.  Berchet  (1)  (wliich  they  quoted  from  Bacon's  Ahridginent)  the 
Court  added  (8) :  "  But  this  is  not  all.  The  words  are  significant 
as  indicating  the  sense  in  which  the  words  *  it  shall  be  lawful '  in 
the  preceding  part  of  the  section  had  been  used  by  the  framers  of 
the  Act.  They  would  in  any  point  of  view  have  been  idle  if  not 
introduced  to  qualify  the  effect  of  the  words  'it  shall  be  lawful' 
as  imposing  a  duty."  Conceding  then  that  the  words  "shall 
answer  on  affidavit,"  standing  alone,  would  be  open  to  two  con- 
structions— one  that  the  party  should  answer  by  his  own  affidavit, 
the  other  that  he  should  answer  by  the  affidavit  of  himself  or 
some  other  person  under  his  control — it  is  clear  that  on  the  latter 
contention  the  words  relating  to  bodies  corporate  would  be  idle. 
The  case  of  Thomas  v.  Tlie  Queen  (4)  was  decided  on  the  con-es- 
ponding  section  of  the  English  Co7ninx>n  Law  Procedure  Act  1854, 
which  is  in  identical  words.  It  is  not  very  easy  to  discover  the 
exact  grounds  of  the  decision  in  that  case,  but  if  the  point  now 


(1)  1  Show..  106. 

(2)  4Q.B.D.,  245. 


(3)  4Q.B.D.,245,  at  p.  261 

(4)  L.R.  10Q.B.,  44. 


2CLR.]  OF   AUSTRALIA.  415 

made  is  a  good  one,  the  case  should  have  beeo  decided  in  favour   H.  C.  of  A. 

of  the  suppliant  on  that  ground,  which,  however,  does  not  appear       ^      ^ 

to  have  been  put  forward.  In  my  opinion  we  cannot,  without  treat-  The  Common- 

ing  the  words  of  the  second  member  of  the  sentence  as  surplusage,      ^^ealth 

wliich  would  be  contrary  to  settled  canons  of  construction,  interpret      Baume. 

the  words    "  shall  answer   on   affidavit "  as   having  any  other    onfflth  c.j. 

meaning  when  applied  to  the  party  himself,  than  "  shall  answer  by 

his  own  affidavit."     It  appears  that  in  two  instances  orders  were 

ma/le  in  Chambers  by  learned  Judges  in  England  allowing  dis- 

coverj'  by  a  plaintiff  to  be  made  on  the  affidavit  of  his  agent : 

Barnett  v.  Hooper  (1).     But,  on  examination,  it  appears  that  these 

orders  were  made  at  the  plaintiffs  instance,  and  as  a  concession  to 

him  in  order  to  escape  the  consequences  of  the  stay  of  proceedings 

which  was  incident  to  the  order  for  discovery.     This  principle  is 

explained  by  Pearson  J.  in  Dyke  v.  Stephens  (2),  who  seems  to 

have  thought  that  it  was  applied  in  Ranger  v.  Great   Westeom 

Railway  Co.  (3).     Again :  it  was  never  the  practice  of  the  Court 

of  Chancer}',  which  had  large  powers  to  order  discovery,  to  order 

it  to  be  made  by  the  next  friend  of  an  infant  or  lunatic:  Dyke  v. 

Stephens  (2).     It  is  clear  that  the  Commonwealth  as  such  cannot 

make  an  affidavit.     It  cannot,  therefore,  in  my  opinion  "  answer 

on  affidavit  "  within  the  literal  meaning  of  sec.  102. 

The  second  point  made  by  the  plaintiff  is  on  the  words  "  as 
nearly  as  possible."  These  words,  it  is  said,  are  capable  of  two 
constructions — one,  the  more  limited  construction,  bein^  that  they 
mean  so  far  as  the  powers  of  the  Court  sought  to  be  invoked  in 
the  course  of  a  suit  can  be  exercised  against  a  body  politic  such 
as  the  Commonwealth — the  other  as  meaning  that  the  Court 
should*  treat  the  express  provisions  of  any  Statute  conferring 
powers  on  the  Court  as  laying  down  a  general  rule  or  principle, 
aft  well  as  prescribing  the  manner  of  its  application,  and  may  and 
ought  to  adapt  or  extend  the  words  of  the  Statute  to  the  par- 
ticular case,  although  it  does  not  fall  within  the  meaning  of  the 
words  used.  This  second  construction  is  open  to  the  grave 
objection  that   the   adaptation    or  extension  of  the  words  of  a 

II)  1  F.  k  F.,  412,  467.  (2)  30  Ch.  D.,  1S9. 

(3)  4DeG.&.  J.,74;28L.J.  Ch.,741. 


416  HIGH   COURT  [1905. 

H.  C.  OF  A.   Statute  to  a  case  not  within  its  actual  provisions  is  the  function 

of  the  legislature  and  not  of  the  Court. 

Thk  Common-      At  one  time,  indeed,  the  Courts  were  inclined  to  assume  the 

WEALTH      function  of  interpreting  according  to  what  they  called  the  etjuity 

Haumk.      of  the  Statute.     "  Equity,"  said  Lord  Coke  (1  Inst.  24b), "  isa  con- 

Grifflth  C.J.    struction  made  by  the  Judges,  that  cases  out  of  the  letter  of  a 

Statute,  yet  being  within  the  same  mischief,  or  cause  of  the  making 

of  the  same,  shall  be  within  the  same  remedy  that  the  Statute 

provideth ;   and  the  reason  hereof  is,  for  that  the   law-makers 

could  not  possibly  set  down  all  cases  in  express  terms."     But  this 

doctrine  is  no  lonorer  followed. 

In  Brandling  v.  Barrington  (1),  decided  in  1827,  Lord  Ten- 
terden  C.J.  said  :  "I  think  there  is  always  danger  in  giving  effect  to 
what  is  called  the  equity  of  a  Statute,  and  that  it  is  much  safer 
and  better  to  rely  on  and  abide  by  the  plain  words,  although  the 
legislature  might  possibly  have  provided  for  other  cases  had  their 
attention  been  directed  to  them";  and  in  Attorn ey-Genei\il  v. 
Sillem  (2),  decided  in  1863,  Bramwell  B.  remarked,  with  reference 
to  the  old  doctrine  of  the  equitable  construction  of  Statutes,  that 
"  such  liberties  are  not  now  taken  with  Statutes."  Such  adaptations 
or  extensions  as  are  suggested  must  in  any  case  be  hazardous.  For 
it  may  well  be  that,  if  the  legislature  had  applied  its  mind  to  the 
subject,  it  would  have  refused  to  make  the  suggested  adaptation 
or  extension,  or  would  have  made  it  subject  to  conditions,  of  which 
the  Court*  can  have  no  knowledge,  and  on  which  it  has  no  right 
to  speculate.  If  room  for  speculation  were  open,  I  for  one  should 
be  disposed  to  think  that  the  right  of  discovery,  if  given  at  all, 
would  probably  have  been  limited  to  such  documents  as  may  be 
discovered  without  detriment  to  the  public  interest.  [See  Hennesay 
V.  Wright  (3).]  Such  a  limitation  is  indeed  suggested  by  the 
language  of  sec.  102  itself  which  uses  the  words  "  to  the  production 
of  which  he  is  entitled."  I  do  not  think  that  under  that  section  the 
Court  should  make  an  order  for  the  discovery  of  documents  which 
it  is  clear  ought  not  to  be  produced.  It  is  settled  that  the  Court 
will  not  require  the  production  of  documents  the  production  of 
which  would,  in  the  opinion  of  the  responsible  Minister,  be  detri- 

(1)  6  B.  &  C,  467,  at  p.  475.  (2)  2  H.  &  C,  431  ;  33  L.J.  Kx.,  92. 

(3)  21  Q.B.D.,  509,  per  Fidd  J. 
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uiental  to  the  public  interest,  and  will  not  review  the  decision   H.  C.  of  A. 
of  the  Minister  on  the  point.  ^^^* 

In  my  opinion  the  words  "as  nearly  as  possible  "  mean  as  far  TheCommon- 
as  the  provisions  the  aid  of  which  is  invoked  are  applicable  to      wealth 
such  a  party  as  the  Commonwealth.     And,  as  the  words  of  sec.       Baumb. 
102  of  the  Common  Lata  Procedure  Act,  construed  as  requiring    crimth  o.j. 
the  party  himself  to  make  an  affidavit,  are  not  applicable  to  the 
Commonwealth,  I  think  it  is  not  reasonably  possible  to  give  the 
plaintiff  the  right  which  he  claims.     In  other  words,  the  express 
and  limited  jurisdiction  given  by  the  Statute  to  the  Supreme 
Comt  of  New   South  Wales  does   not  extend  to  this  particular 
case.    Another  illustration  of  a  case  in  which  it  would  not  be 
possible  to  enforce  against  the  Commonwealth  as  a  party  pro- 
visions applicable  as  between  subject  and  subject  is  afforded  by 
the  provisions  as  to  process  of  contempt.     It  would  clearly  be 
impossible  to  make  an  order  for  attachment  or  commitment,  and 
the  suggestion  that  this  Court  or  any  other  Court  could  grant 
process  of  sequestration  against  a  sovereign  State,  i.e.,  appoint 
a  subordinate  officer  of  government  to  take  possession  of  all  the 
instruments  of  government,  seems  so  inconsistent  with  the  notion 
of  a  sovereign  State  that  it  need  only  be  mentioned  to  be  dis- 
niiased  as  impossible. 

It  appears  that  in  the  present  case  the  defendant  has  already 
offered  to  give  the  plaintiff  all  the  discovery  to  whicli  he  is 
entitled,  but  it  objects  to  the  coercive  powers  of  the  Court  being 
applied  to  it.  For  the  reasons  which  I  have  given  I  think  that  the 
contention  is  right,  and  that  the  appeal  must  therefore  be  allowed. 
This  decision  does  not  in  any  way  affect  the  question  whether  the 
High  Court  has  under  its  rules  jurisdiction  to  order  discovery 
against  the  Commonwealth  in  a  suit  in  this  Court  to  which  it  is 
t  party,  or  whether  in  a  proper  case  the  Supreme  Court  could 
impose  the  terms  of  consenting  to  give  discovery  as  a  condition 
of  granting  some  application  on  the  part  of  the  Commonwealth. 

Bartox  J.     I  am  of  the  same  opinion. 

O'CoxNOR  J.  The  Commonwealth  Parliament  derives  its 
power  to  legislate  with  reference  to  suits  by  and  against  the 
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H.  C.  OF  A.  Commonwealth  and  the  States  from  see.  78  of  the  Constitution. 
The  power  thus  given  is  "  to  make  laws  conferring  rights  to 
The  Common-  proceed  against  the  Commonwealth  or  State  in  respect  of  matters 
WEALTH  -vvrithin  the  limit  of  the  judicial  power."  The  power  was  first 
exercised  in  regard  to  the  Commonwealth  by  a  temporary  Act, 
the  Chums  against  the  Commonwealth  Act  1902.  That  was 
superseded  hy  the  Judicially  Act  1903,  which  by  sec.  56  confers  a 
right  upon  any  person  making  a  claim  against  the  Commonwealth 
to  sue  tlie  Commonwealth  in  the  High  Court,  or  in  the  Supreme 
Court  of  the  State  in  which  the  claim  arises.  Thus  the  Common- 
wealth representing  the  Executive  power  of  the  community,  or 
the  Crown  as  it  is  sometimes  called,  is  constituted  a  juristic 
person,  and  bound  to  answer  in  Court  to  claimants'  suits.  Sec 
64  declares  that  in  such  suits  "  the  rights  of  the  parties  shall  as 
nearly  as  possible  be  the  same  .  .  .  .  as  in  a  suit  between 
subject  and  subject."  The  rights  of  parties  there  referred  to  are 
of  course  rights  of  procedure.  There  is  no  power  given  by  the 
section  of  the  Constitution  to  affect  any  right  of  the  Common- 
wealth outside  procedure.  What  is  the  Commonwealth  ?  Sec.  3 
of  the  covering  clauses  of  the  Constitution  declares  the  "  Com- 
monwealth of  Australia  "  to  be  the  name  under  which  the  people 
of  the  Australian  Colonies  have  become  united  in  a  Federal  Com- 
monwealth. The  Commonwealth  is  therefore  not  an  individual, 
nor  a  partnership,  nor  a  corporation,  and  in  the  nature  of  things 
there  are  steps  in  proceedings,  which  those  parties  could  take, 
but  which  would  be  impossible  to  such  a  body  as  the  Common- 
wealth. For  instance,  how  could  the  Commonwealth  make  an 
affidavit  or  answer  an  interrogatory  f*  Now  it  was  in  the  power 
of  the  legislature  to  have  removed  these  formal  disabilities  by 
enacting,  for  instance,  that  some  officer  should  be  appointed  to 
make  the  affidavit  or  answer  the  interrogatories,  as  was  done  by 
the  New  South  Wales  Common  Law  Procedure  Act  1899  in  the 
case  of  coi-porations.  Indeed  in  some  instances  the  Judiciary  Act 
1903  recognizes  the  necessity  of  nominating  an  officer  to  represent 
the  Commonwealth  for  the  purposes  of  certain  proceedings.  By 
sec.  61,  where  the  Commonwealth  is  plaintiffT,  suits  may  be  brought 
in  the  name  of  the  Commonwealth  by  the  Attorney-General,  or 
any  person  appointed  by  him  in  that  behalf,  and  by  sec.  63,  where 
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the  Commonwealth  is  a  party,  all  process  is  to  be  served  on  the  ^-  ^-  ^'  ^• 
Attorney-General,  or   upon   some  person  appointed  by  him   to        ^^^ 
receive  service.     But  in  no  other  cases  has  any  special  provision  ThkCummon- 
been  made.     It  was   open    to   the  legislature   to   have   enacted  ^, ' 

without  qualification  that  in  suits  in  which  the  Commonwealth  is  I^aume. 
a  party  the  rights  of  the  parties  shall  be  absolutely  the  same  as  oconnor  j. 
in  suits  between  party  and  party.  In  that  case  no  doubt  the 
Court  would  have  been  justified  in  adapting  and  modifying  the  pro- 
cedure so  as  to  give  effect  to  that  direction.  But  the  legislature 
has  not  adopted  either  of  these  methods,  it  has  simply  declared 
in  regard  to  this  new  legal  entity,  which  is  neither  individual, 
nor  partnership,  nor  corporation,  that  when  it  is  a  party  in 
a  suit  the  rights  as  to  procedure  shall  be  "  as  nearly  as  possible  " 
the  same  as  in  a  suit  between  subject  and  subject.  To  adopt 
the  plaintiff's  contention  in  this  case  would  be  to  treat  the 
words  "  as  nearly  as  possible  "  as  if  they  were  omitted  from 
the  section.  According  to  every  recognized  rule  of  construc- 
tion we  must  give  a  meaning  to  them.  Having  regard  to  the 
inherent  difference  in  the  matters  I  have  referred  to  between  the 
Commonwealth  and  any  individual  partnership,  or  corporation, 
when  parties  to  a  suit,  I  do  not  see  much  diflBculty  in  giving  a 
reasonable  meaning  to  the  words  in  question.  Taking  them  in 
their  ordinary  grammatical  signification,  and  applying  them  to 
the  subject  matter,  they  express  the  qualification  that  the  rights 
of  the  parties  shall  be  as  nearly  as  possible  the  same  as  between 
party  and  party,  having  regard  to  the  inherent  incapacity  of  such 
a  legal  entit}'^  as  the  Commonwealth  in  respect  of  certain  of  the 
proceedings  in  a  suit. 

We  must  now  look  at  the  proceedings  for  obtaining  a  discovery 
order  under  the  New  South  Wales  Common  Law I^rocedure  Act  of 
lB9d,  in  order  to  ascertain  whether  the  Commonwealth  can  have  in 
respect  of  them  the  same  capacity  as  an  ordinary  party.  In 
considering  sec.  102  of  that  Act,  under  which  it  is  claimed  that  the 
plaintiff  had  the  right  to  an  order  of  discovery  as  against  the  Com- 
monwealth, it  must  be  borne  in  mind  that  we  are  not  dealing  with 
any  general  power  to  grant  discovery  such  as  Equity  Courts 
possess.  The  common  law  Courts  have  no  such  general  power. 
Their  power  is  limited  to  that  conferred  by  the  Statute,  and  it  is 
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H.  C.  OF  A.  stated  in  these  words "  .     .  .      upon  affidavit     ....     the 

1905.        Court  or  a    Judge  may  order  that — 
The  Common-  "(*)  ^^®  party  against  whom  such  application  is  made  ;  or 

WEALTH  «  ^ j^  jf  gy^ji^  party  is  a  body  corporate,  some  oflScer  to  be 

Baumk.  named  of  such  body  corporate, 

ccjonnorj.  "  shall  answer  on  affidavit  stating  what  documents  he  or  they  has 
or  have  in  his  or  their  possession  or  power  relating  to  the.  matters 
in  dispute,  or  what  he  knows  as  to  the  custody  such  documents 
or  any  of  them  are  in,  and  whether  he  or  they  objects  or  object 
to  the  production  of  such  as  are  in  his  or  their  possession  or 
power,  and  if  so  on  what  grounds."  The  object  of  the  section  is 
to  obtain  the  oath  of  tlie  party  as  to  his  knowledge  of  the  docu- 
ments or  their  whereabouts.  Where,  as  in  the  case  of  a  corpora- 
tion, the  Act  is  dealing  with  a  party  which  from  its  nature  cannot 
make  an  oath,  special  provision  is  made  for  obtaining  the  oath  of 
a  person  who,  as  representing  the  corporation,  is  taken  to  have 
the  knowledge  of  the  corporation.  It  is  not  correct  to  say  that 
the  section  entitles  every  litigant  to  an  order  for  discovery  against 
the  opposite  party.  The  effect  of  it  may  be  more  correctly  stated 
to  be  that  the  Judge  is  authorized  to  make  an  order  for  the 
affidavit  of  discovery  in  two  classes  of  cases  only — one,  the 
specially  provided  case  of  a  corporation,  the  other  where  a  party 
against  *whom  the  order  is  sought  is  capable  of  making  a  state- 
ment on  oath.  It  is  clear  that  the  Commonwealth  is  not  included 
in  either  of  these  classes.  Probably  the  greater  portion  of  the 
New  South  Wales  CumTnon  Law  Procedure  Act  can  be  applied 
to  the  Commonwealth  in  the  same  way  as  to  any  other  party, 
This  is  one  of  the  few  cases  in  which  it  becomes  necessary  to 
apply  tlie  (qualification  of  "  as  nearly  as  possible."  Whether  the 
omission  in  Wi^  Judickii^  Act  1908  of  some  special  provision  in 
regard  to  the  Commonwealth,  similar  to  that  adopted  in  the 
Comtnon  Law  Procedure  Act  in  the  case  of  corporations,  was 
or  was  not  deliberately  made,  it  is  not  perhaps  material  to  inquire. 
But  the  express  provisions  for  the  representation  of  the  Common- 
wealth by  the  Attorney-General  in  sections  61  and  63,  to  which 
I  have  already  referred,  are  significant  in  this  connection. 
Having  regard  to  the  protection  which  on  grounds  of  public 
policy  the  law  has  always  thrown  round  public  documents,  the 
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production  of  which  might  be  prejudicial  to  the  public  interest,    H.  c.  op  a. 
it  may  well  be  that  the  legislature  thought  it  best  to  give  no  new        ^^^' 
fecilities  for  the  disclosure  of  such  documents  by  Commonwealth  The Common- 
officers.     In  my  opinion,  therefore,  sec.  102  gives  no   power  to 
a  Judge  to  order  an  affidavit  of  discovery  to  be  made  by  the 
Commonwealth.     It  follows  that  there  can  be  no  power  to  order 
an  affidavit  to  be  made  by  an  officer  on  behalf  of  the  Common- 
wealth-   The  case  of  Ranger  v.  Grent  Western  Railway  Co,  (1) 
cannot,  under  these  circumstances,  be  an  aurtiority  to  justify  the 
order  which  has  been  made.     I  therefore  agree  that  the  order 
of  Mr.  Justice  A.  H.  Simpson  must  be  set  asid^,  and  the  appeal 
upheld. 

Appeal  allowed. 


Solicitors  for  appellant,  McNainara  <fr  Smith,  for  the  Crown 
Solkitor  of  the  Commonwealth. 

Solicitor  for  respondent,  Mark  Mitchell. 

C.  A.  W. 

(1)  4  De  G.  &  J.,  74 ;  28  L.  J.  Ch.,  741. 
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ON  APPEAL  FROM   THE  SUPREME  COURT  OF 

NEW  SOUTH   WALES. 

H.  C.  OF  A. 
itidenu^  Pleading — Principal  and  agent— A  uthority — A  ctimi  against  principal  on  j  995 

cmdract  made  with  agent — Plea  of  non-assumpHt  —Fraud  of  Agent—  Knoidedfje         v^.^* 

o/CmUradee—Regulce  Oeneroles,  Dec.  1902  (N.S.  W.),  rr.  64,  67.  Sydnky, 

It  is  not  within  the  scope  of  an  agent's  authority  to  bind  his  principals  by  -^^<*''C^t  27,  28, 

a  contract  which,  although  made  ostensibly  on  their  behalf,  is,  to  the  know-         '__ 

ledge  of  the  other  party,  really  made  for  his  own  benefit,  even  though  the     Griffith  C.J., 
contract  is  of  a  kind  which  he  has  a  general  authority  to  make  ;  and  there-     o'ConnorJJ. 
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fore,  where  an  agent  makes  such  a  contract,  and  the  party  with  whom  he  is 
dealing  is  aware  of  the  circu  in  stances,  the  principals  are  not  bound. 

Howard  v.  Braithicaite,  1  V.  &  B.,  202  ;  British  Mutual  Banking  Comjtany 
V.  Chamwood  Forest  Railioay  Company ^  18  Q.B.D.,  714;  and  Shipicay  v. 
Broadwood  (1899),  1  Q.B.,  369,  considered  and  applied. 

In  an  action  against  the  principals,  upon  a  contract  made  by  an  agent 
under  such  circumstances,  the  defendant  may  give  evidence,  under  a  plea  of 
non-assu7npsity  of  all  circumstances  which  tend  to  show  that  the  agent,  in 
making  the  contract,  was  acting  without  authority,  to  the  knowledge  of  the 
plaintiff,  even  though  that  evidence  may  also  show  that  there  was  fraudulent 
collusion  between  the  plaintiff  and  the  agent  in  making  the  contract. 

The  mere  fact  that  the  evidence  would  disclose  such  fraud,  does  not  render 
it  necessary  to  plead  the  facts  specially  under  Rule  67. 

Decision  of  the  Supreme  Court  (1904),  4  S.R.  (N.S.\V.),  665,  reversed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales,  refusing  to  grant  a  rule  nisi  for  a  new  trial  (1). 

Tlie  respondent  brought  an  action  against  the  appellants  for 
breach  of  a  contract,  by  which  the  appellants  agreed  to  sell  to  the 
plaintiff,  for  twelve  months  from  2nd  September,  1903,  the  whole 
of  the  appellants'  output  of  spelter  dross  at  £11  per  ton,  to  be 
deliv^ered  by  the  appellants  from  time  to  time  as  the  dross  was 
produced  at  the  works  of  the  appellants. 

The  appellants  were  manufacturers  of  galvanized  iron  and 
wire-netting,  and  the  spelter  dross  was  a  valuable  product  left 
over  after  the  process  of  passing  the  iron  or  wire  through  the 
galvanizing  tanks. 

The  breach  of  contract  alleged  in  the  declaration  was  a  refusal 
to  deliver  tlie  dross  as  agreed. 

The  appellants  pleaded  in  the  first  instance  (1)  non  assiivipsit, 
(2)  denial  of  respondent's  readiness  and  willingness,  and  (3) 
denial  of  tlie  breaches. 

After  issue  had  been  joined  and  the  case  set  down  for  trial,  the 
appellants,  in  the  course  of  an  audit  of  their  books,  made  certain 
discoveries  as  to  the  circumstances  surrounding  the  making 
of  the  contract,  which  pointed  to  the  conclusion  that  the  contract 
had  been  procured  by  the  respondent  acting  in  fraudulent  collusion 
with  the  appellants'  general  manager,  one  Wilkinson.  The 
respondent  himself  had  formerly  held  the  position  of  secretary  in 


(1)  (1904)  4  S.R.  (N.S.VV.),  665. 
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the  appellant  company,  but  at  the  date  of  the  contract  was  no  H.  C.  of  A. 
longer  in  its  employment.  ^  * ' 

The  appellants  took  out  a  summons  in  Chambers  for  leave  to      Lysaoht 
add  a  plea  to  the  following  effect :— That  the  contract  sued  upon  ^*^Lm  ^' 
had  been  made  by  Wilkinson*  ostensibly  on  behalf  of  the  appel-  ^' 

lants,  but  really  in  fraudulent  collusion  with  the  respondent,        

solely  for  the  benefit  of  the  respondent,  and  against  the  interest  of 
the  appeUants,  to  the  knowledge  of  Wilkinson  and  the  respondent, 
and  that  Wilkinson  had  entered  into  the  contract  in  order  to 
reward  the  respondent  for  having  fraudulently  countersigned,  as 
secretary  of  the  appellants,  certain  cheques  on  the  appellants 
hanking  account,  after  he  had  ceased  to  be  secretary  or  to  possess 
any  authority  to  so  bind  the  appellants,  these  cheques  being  then 
presented  by  Wilkinson  and  the  proceeds  misappropriated  by  him. 
The  summons  was  dismissed  by  Pring  J.,  mainly  on  the  gi-ound 
that  the  affidavit  filed  in  support  did  not  state  sufficiently  the 
lacts  relied  upon,  nor  the  time  when  they  came  to  the  knowledge 
of  the  appellants :  Falk  v.  Lysaght  Bros.  &  Co.  Ltd,  (1). 

The  case  subsequently  came  on  for  trial  before  Cohen  J.,  at 
nmprius,  and  evidence  was  tendered  by  the  appellants,  under 
the  plea  of  nooi  aaaihrripsit,  to  prove  that  Wilkinson  in  making 
the  contract  had  acted  in  fraudulent  collusion  with  the  respondent, 
and  outside  the  scope  of  his  authority,  to  the  knowledge  of  the 
respondent,  in  the  manner  indicated  in  the  proposed  plea.  Cohen 
i  rejected  the  evidence,  on  the  ground  that  by  virtue  of  rr.  64 
and  67  it  was  only  admissible  under  a  plea  of  fraud,  and  fraud 
had  not  been  pleaded.  The  appellants  then  asked  to  be  allowed 
to  amend  by  adding  such  a  plea,  but  His  Honor,  under  the 
circumstances,  refused  to  allow  the  amendment.  The  reasons  for 
the  refusal  did  not  clearly  appear  on  His  Honor's  notes,  but  the 
«se8  Rosiset  v.  Hartley  (2) ;  and  Thompson  v.  Southeim  Coal  Co, 
Of  N.S.W.  {No.  2)  (3),  were  referred  to.  The  jury  found  a  verdict 
for  the  respondent,  damages  £840. 

The  appellants  then  moved  the  Full  Court  for  a  rule  nisi  for 
a  new  trial  on  the  grounds  inter  alia,  that  His  Honor  was  in 
<^rwr  in  rejecting  the  evidence  as  above  stated,  and  in  refusing  to 

(1)  21  N.8.W.  W.N.,  38.  (2)  7  A.  &  E.,  522. 

{:i)  1.5N.S.\V.  L.R.  (L),  166. 
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H.  C.  OF  A.    allow  an  amendment  as  asked,  and  that  there  was  no  evidence 
^        that  the  contract  sued  upon  was  made  by  the  authority  of  or  was 
binding  on  the  appellants. 

The  Full  Court  refused  to  grant  a  rule,  on  the  ground  that  the 
appellants,  under  r.  67  of  22nd  December,  1902,  Regalw  GeneraUs, 
should  have  pleaded  the  fraud  (1). 

The  terms  of  the  rules  in  question  appear  in  the  judgments. 


Lysaght 

Bros.  &  Co. 

Ltd. 

V, 


J.  L,  Campbell  ( Want  K.C.  with  him),  for  the  appellants.  The 
facts  which  the  appellants  sought  to  prove  do  not  amount  to  a 
confession  and  avoidance,  within  the  meaning  of  r.  67.  They  go 
to  the  root  of  the  contract,  and,  if  established,  prove  that  the 
contract  sued  upon  was  not  the  contract  of  the  appellants.  In 
making  the  contract,  Wilkinson  was  not  acting  as  their  agent,  in 
their  interests,  but  in  the  interests  of  himself  and  the  respondent, 
to  the  knowledge  of  the  respondent.  The  appellants  were  there- 
fore not  liable  :  Hambro  v.  Burnand  (2).  An  agent  s  authority 
must  be  exercised  honestly,  and  if  it  is  exercised  dishonestly,  to 
the  knowledge  of  the  party  with  whom  the  agent  is  dealing,  the 
principal  is  not  bound.  The  principal  cannot  be  made  liable  on 
the  ground  of  estoppel  or  holding  out,  where  the  facts  are  known  to 
the  contractee :  Shipway  v.  Broadwood  (3) ;  Foster  \.  Mackinnon 
(4) ;  Htne  v.  Steamship  Insurance  Syndicate  (5) ;  Cheshire  v. 
Bailey  (6);  Salomons  v.  Peiider  (7);  Coleman  v.  Riches  (S)] 
British  MutnAxl  Banking  Co.  v.  Charnwood  Forest  Railway 
Co.  (9);  George  Whitechurch  Limited  v.  Cavanagh  {10);  Bryant 
Powis  and  Bryant  v.  Quebec  Bank  (11);  Cundyv.  Lindsay  (12). 

[Griffith  C.J.  referred  to  Ewart  on  Estoppel,  and  Panama 
and  South  Pacific  Telegraph  Co.  v,  India  Rubbery  GvUa  Percha 
and  Telegraph  Woi^ks  Company  (13). 

The  facts  alleged  in  the  proposed  plea  amount  to  an  argumenta- 
tive plea  of  the  general  issue,  which  under  the  old  rules  of  pleading 
might  have  been   objected  to  on   special  demurrer.      Denial  of 


(1)  (1904)  4  S.R.  (N.S.W.),  665. 

(2)  (1904)2K.B.,  10. 

(3)  (1«9«)  I  Q.B.,369. 

(4)  L.R,  4  C. P.,  704. 

(5)  72  L.  r.N.S.,  79. 

(6)  L.  T.  JournHl,  Jan.  7th,  1904. 

(7)  3  H.  &  C,  639  ;  34  L.  J.,  Ex.,  95. 


(8)  16  C.B.,  104  ;  24  L. J.,  C.P..  125. 

(9)  18Q.B.D.,  714. 

(10)  (1902)  A.C.,  117. 

(11)  (1893)  A.C.,  170. 

(12)  3  App.  Gas.,  459. 

(13)  L.R.,  lOCh.,  515. 
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aathority  is  a  denial  of  the  contract,  and  therefore  the  evidence  H.  C.  of  A, 
was adiinssible  under  the  general  issue:  Grant  v.  Norway  (1). 
A  plea  going  to  the  validity  of  a  deed  is  equivalent  to  non  est 
factum:  National  Provincial  Bank  of  England  v.  Jackson  (2). 
A  plea  in  confession  and  avoidance  is,  therefore,  inappropriate. 
[Bartox  J.  referred  to  Martin  v.  Smith  (3).] 
If  the  evidence  is  relevant  under  the  general  issue,  as  showing 
that  the  alleged  contract  was  outside  the  scope  of  the  agent's 
authority,  to  the  knowledge  of  the  respondent,  and  therefore  not 
binding  upon  the  appellants,  it  is  not  objectionable  because  it 
incidentally  shows  fraud  on  the  part  of  the  respondent.  If  the 
evidence  was  inadmissible  under  the  general  issue,  the  amendment 
should  have  been  allowed.  Such  an  amendment  comes  within 
the  meaning  of  sec.  260  (2)  of  the  Common  Law  Procediure  Act 
(X.S.W.)  1899,  "  all  such  amendments  as  are  necessary  for  the 
purpose  of  determining  in  the  existing  suit  the  real  question  in 
controversy  between  the  parties  shall  be  so  made."  That  section 
18  mandatory,  and  therefore,  although  the  Judge  has  a  discretion, 
it  is  his  duty  to  allow  an  amendment  in  a  proper  case.  The 
respondent  could  not  have  been  misled  or  prejudiced  in  any  way 
by  the  amendment,  because  he  had  notice  of  the  defence  from  the 
previous  application  in  Chambers  for  an  amendment.  [He  referred 
to  Riding  v.  Hawkins  (4).] 


Gonion  K.C.  and  A.  Thomson^  for  the  respondent.  It  is  admitted 
that,  if  the  proper  issues  had  been  raised  and  the  facts  alleged  had 
been  proved,  there  would  have  been  a  good  defence,  but  under  the 
general  issue  this  evidence  may  not  be  given.  The  alleged  con- 
tract is  not  void  ah  initio,  but  one  which,  if  the  defence  is  estab- 
lished, might  be  rescinded  or  affirmed  by  the  principal  at  his 
(^tion.  The  proper  method  of  raising  this  defence  is  by  a  special 
piea  confessing  the  contract  and  setting  out  the  facts  relied  upon 
in  avoidance.  Until  rescinded  the  contract  binds  the  principal : 
Orani  v.  Geld  Exploration  and  Development  Syndicate  (5); 
Panama  and  South  Pacific  Telegraph  Co,  v.  India  Rubber,  Gutta 


il)  10  C.B..  665 ;  20  L.J.,  C.P.,  93. 
(2)  33  Ch.  D.,  1. 
l3j4BinK.  N.C.,  436. 

vol-  n. 


(4)  14  P.O.,  56. 

(5)  (1900)  1  Q.B..  233. 
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H.  C.  OF  A.  Percha  and  Telegraph  Works  Co.  (1) ;  Pollock  on  Contracts,  7th 
^        ed,  p.  288. 

Lysa(4ht         [Griffith  C.J.  referred  to  Clough  v.  London  and  North-  Western 
Ltd,     *  Railway  Co.  (2);  and  Reyneli  v.  Lewis  (3). 

Fa^lk.  O'Connor  J.  referred  to  r.  67  of  the  Supreme  Court  Rules,  and 
BuUen  and  Leake  on  Pleadings,  3rd  ed.,  p.  467.] 

The  evidence  showed  that  such  a  contract  as  this  was  within 
the  scope  of  the  agent's  authority.  He  was  general  manager  and 
had  made  similar  contracts  for  the  appellants  before. 

[Griffith  C.J. — That  would  be  evidence  of  holding  out,  but 
here  the  only  evidence  of  the  agent's  authority  is  given  by  the 
respondent,  who  knew  that  the  agent  was  acting  fraudulently 
and  without  authority.  Under  the  plea  of  non  assumpsit  the 
plaintiff  must  prove  authority.  Here  his  own  evidence  negatives 
it.] 

The  same  objection  would  apply  in  the  case  of  an  action  upon 
an  illegal  contract.  The  defendant  cannot  avail  himself  of  the 
defence  of  illegality  without  specially  pleading  it,  even  if  it 
appears  on  the  plaintiff's  case.  The  question  is  whether  r.  67 
requires  this  defence  to  be  pleaded.  The  defence  is,  in  fact,  fraud 
on  the  part  of  the  respondent,  whatever  it  may  be  in  form,  and 
the  object  of  the  rule  is  to  prevent  such  a  defence  being  raised 
unless  the  plaintiff  is  given  notice,  by  the  plea,  of  the  facts  upon 
which  the  defendant  intends  to  rely.  The  rule  should  be  liberally 
construed  so  as  to  give  the  party  in  whose  interest  the  rule  was 
made  the  full  benefit  which  it  was  intended  that  he  should  receive. 
[They  referred  also  to  Boston  Deep  Sea  Fishing  and  Ice  Co,  v. 
Ansell  (4) ;  and  Cavendish- Bentinck  v.  Fenn  (5).] 

The  point  as  to  the  amendment  was  not  argued  in  the  Court 
below,  and  the  appellant  should  not  be  allowed  to  rely  upon  it 
now.  It  was  virtually  abandoned,  because  the  judgment  of  the 
Court  was  not  asked  for  upon  the  point.  There  had  been  no 
appeal  from  the  decision  of  PHng  J.  in  Chambers,  refusing  to 
allow  the  amendment,  and  the  Judge  at  nisi  pi^ius  was  justified 
in   treating  such  failure  to  appeal  as  an  acquiescence  by  the 

(1)  L.R.,  10  Ch.,  615.  (4)  39  Ch.  1).,  339. 

(2)  L.R.,  7  Ex.,  26.  (5)  12  App.  Cas.,  652. 

(3)  16  M.  k  W.,  617. 
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appellants.     The  Court  will  not  interfere  with  the  exercise  of  his   H  C-  ^^  ^• 

discretion  unless  he  acted  upon  a  wrong  principle :    Young  v. 

I%o?)ia«  (1).  Lysaght 

[Griffith  C.J.  referred  to  Australian  Steam  l^avigation  Co, 
V.  ^miih  &  Sons  (2).] 
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Campbell,  in  reply,  referred  to  rr.  64  and  67  of  Supreme  Court 
Rules;  Stephen  on  Pleading,  6th  ed.,  p.  185;  Rolin  and  Innes, 
Supreme  Court  Practice,  p.  386 ;  Halhot  v.  Lens  (3) ;  and 
yityrrison  v.  Universal  Marine  Insurance  Co.  (4). 

(iRiFFiTH  C.J.  The  question  for  determination  in  this  appeal 
is,  in  one  aspect  of  it,  a  mere  question  of  form  ;  in  another  aspect 
it  involves  a  very  important  question  of  principle.  The  action 
^•as  brought  by  the  respondent  against  the  appellants  upon 
an  alleged  contract  for  the  sale  of  a  quantity  of  spelter  dross 
for  future  delivery  during  a  period  of  twelve  months.  The 
appellants  pleaded  non  assumpsity  as  the  plea  is  called  still  in 
Xew  South  Wales.  Rule  64  of  the  Rules  of  the  Supreme  Court 
is  practically  a  transcript  of  the  English  rule  6  of  Trinity  Term 
1H53.  It  provides :  "  In  all  actions  on  simple  contract,  except  as 
hereinafter  excepted,  the  plea  of  non  assumpsit,  or  a  plea  travers- 
ing the  contract  or  agi'eement  alleged  in  the  declaration,  shall 
f>perate  only  as  a  denial  in  fact  of  the  express  contract,  promise, 
or  agreement  alleged,  or  of  the  matters  of  fact  from  which  the 
contract,  promise,  or  agreement  alleged  may  be  implied  by  law." 

That  plea  put  the  respondent  upon  the  proof  of  all  that  was 
necessary  to  establish  the  fact  of  the  contract  between  himself 
«nd  the  appellants.  The  contract  in  question  was  entered  into, 
iwt  by  the  appellants  themselves,  under  their  seal,  but  by  a  person 
alleged  to  be  their  agent.  Now,  when  an  action  is  brought  by  a 
plaintiff  against  a  defendant  on  a  contract,  he  must  prove  that 
the  contract  was  made,  and,  if  the  contract  was  made  by  an  agent, 
he  must  prove  the  authority  of  the  agent  to  make  it.  That  proof 
inay  be  given  in  various  ways,  but  the  onus  is  upon  the  plaintiff 
to  prove  the  agent  s  authority  to  make  the  specific  contract  sued 
upon.    It  may  be  done  by  showing  that  the  agent  had  express 


March  29. 


<l)(]892)2Ch.,  134. 
|2]  U  App.  Cm.,  318. 


(3)  (1901)  lCh.,344. 

(4)  L.K.  8  Ex.,  197. 
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H.  C.  OF  A.  authority  to  make  that  contract,  or  it  may  be  done  by  giving 

^^"  evidence  to  show  that  pidrtid  facie  he  had  authority  to  make 

Ltsaght  contracts  of  that  kind.     But  in  every  case  the  question  is  :  Had 

Ltd  ^^  ^^  authority  in  fact  to  make  that  contract  ?     The  most  common 

^  case  is,  I  think,  that  though  the  agent  had  not  express  authority 

to  make  the  particular  contract  in  question,  he  had  been  held  out 


Griffith  G.J. 


by  his  principal  as  having  authority  to  make  contracts  of  that 
kind.  In  that  case  the  principal  cannot  say  to  a  person  who 
dealt  with  the  agent  on  the  faith  of  the  holding  out — "  Oh,  I  gave 
secret  instructions  to  my  agent."  The  principal  is  not  allowed  to 
set  that  up  by  reason  of  estoppel.  Having  held  out  the  agent  as 
his  agent  to  make  contracts  of  that  kind,  he  cannot  set  up,  against 
a  person  dealing  innocently  with  the  agent  on  the  faith  of  the 
holding  out,  that  the  agent  has  in  fact  gone  beyond  the  limits  of 
his  authority.  What  a  plaintiff  undertakes  to  prove  in  a  case  of 
this  sort  is  set  out  very  clearly  in  a  considered  judgment  of  the 
Court  of  Excliequer  in  the  case  of  Reynell  v.  Lewis  (1).  In 
delivering  judgment,  Pollock  C.B.  said  (2) : — 

"  The  question,  in  all  cases  in  which  the  plaintiff  seeks  to  fix 
the  defendant  with  liability  upon  a  contract  express  or  implied, 
is  whether  such  contract  was  made  by  the  defendant,  by  himself 
or  his  agent,  with  the  plaintiff  or  his  agent,  and  this  is  a  question 
of  fact  for  the  decision  of  the  jury  upon  the  evidence  before  them. 

"  The  plaintiff,  on  whom  the  burden  of  proof  lies  in  all  these 
cases,  must,  in  order  to  recover  against  the  defendant,  show  that 
he  (the  defendant)  contracted  expressly  or  impliedly ;  expressly, 
by  making  a  contract  with  the  plaintiff,  impliedly,  by  giving  an 
order  to  him  under  such  circumstances  as  shew  that  it  was  not  to 
be  gratuitously  executed :  and  if  the  contract  was  not  made  by 
the  defendant  personally,  it  must  be  proved  that  it  was  made  by 
an  agent  of  the  defendant  properly  authorized,  and  that  it  was 
made,  as  his  contract."  The  learned  Chief  Baron  then,  after 
pointing  out  how  the  agency  may  be  constituted,  continued  :  "  In 
all  these  cases,  if  the  agent,  in  making  the  contract,  acts  on  that 
authority,  the  principal  is  bound  by  the  contract,  and  the  agent's 
contract  is  his  contract,  but  not  otherwise.     This  agency  may  be 

(1)  15  M.  &  W.,  617.  (2)  15  M.  &  W.,  617,  at  p.  626. 


Griffith  C.J. 
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created  by  the  immediate  act   of  the   party,  that  is,  by  really   ^-  C-  ^'  ^• 
giving  the  authority  to  the  agent,  or  representing  to  him  that  he 
is  to  have  it,  or  by  constituting  that  relation  to  which  the  law      Lysaght 
attaches  agency ;  or  it  may  be  created  by  the  representation  of     ^^ltd 
the  defendant  to  the  plaintifi*,  that  the  party  making  the  contract  ^• 

IS  the  agent  of  the  defendant,  or  that  such  relation  exists  as  to       

constitute  him  such ;  and  if  the  plaintiff  really  makes  the  contract 
on  the  faith  of  the  defendant's  representation,  the  defendant  is 
bound ;  he  is  estopped  from  disputing  the  truth  of  it  with  respect 
to  that  contract ;  and  the  representation  of  an  authority  is,  quoad 
hoc,  precisely  the  same  as  a  real  authority  given  by  the  defendant 
to  the  supposed  agent."  A  little  further  on  he  says  :  "  Upon  none 
of  these  propositions  is  there,  we  apprehend,  the  slightest  doubt." 
Clearly,  therefore,  by  the  denial  of  the  contract  all  these  matters 
are  put  m  issue.  I  will  again  summarise  what  the  plaintiff  must 
prove.  He  must  prove  that  the  person  with  whom  he  dealt  was  the 
agent  of  the  defendant,  and  that,  in  making  the  contract,  the 
agent  was  acting  as  the  agent  of  the  defendant.  Let  me  give  an 
illustration  of  the  difference.  It  is  not  enough  that  a  man  should 
be  the  agent  of  another  to  enable  him  to  make  any  contract  on 
his  behalf;  he  must  make  it  as  his  agent.  For  example  :  suppose 
the  case  of  a  person  authorized  to  sign  a  promissory  note,  per 
proe.,  and  he  makes  a  promissory  note  in  payment  of  his  own 
private  debt  and  gives  it  to  his  own  creditor.  Clearly  that  is  not 
within  his  authority.  The  promissory  note  is  not  the  note  of  his 
principal,  because  the  person  taking  it  knows  that  the  agent  is 
not  acting  for  his  principal,  but  for  himself.  Again,  the  master 
of  a  ship  is  agent  for  the  shipowner,  and  may  sign  a  bill  of  lading 
on  behalf  of  the  owner  for  goods,  but  if  the  master  were  to  sign 
a  bill  of  lading  for  goods  not  put  on  board  the  ship,  he  would 
not  be  acting  for  the  owner ;  and  although  he  had  authority  to 
sign  bills  of  lading,  a  contract  made  by  him  in  such  a  way  is 
not  the  contract  of  his  principal.  That  was  decided  in  the  case 
of  Grant  v.  Norway  (1).  In  the  present  case  the  respondent,  as 
plaintiff,  undertook  to  prove  that  the  alleged  agent,  in  making 
the  contract,  was  acting  for  the  appellants  and '  on  their  behalf. 
It  has  never  been  disputed  that  an  agent  who  is  not  acting  for 

(I)  10  C.B.,  685  ;  20  L.J.C.P.,  93. 
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H.  0.  OF  A.    his  principal  but  for  his  own  benefit  is  acting  beyond  the  scope 
*^'        of  his  authority.     In  the  present  case  the  appellants  sought  to 
give  evidence  under  the  plea  of  non  assumpsit  to  prove  facts  which, 
if  established  to  the  satisfaction  of  the  jury,  would  have  shown  that 
the  alleged  contract  was  not  made  in  any  sense  for  the  appellants' 
benefit,  but  for  the  joint  benefit  of  the  agent  and  the  respondent. 
According  to  all  the  statements  of  the  law  of  agency  that  have 
been  brought  under  our  notice,  a  contract  made  under  those  cir- 
cumstances is  not  within  the  authority  of  the  agent.    In  the  case  of 
Howard  v.  Braithwaite  (1),  decided  by  El/lon  L.C.,  in  1812,  the 
question  was  as  to  the  authority  of  the  agent  by  whom  the  con- 
tract had  been  made.      The  Lord  Chancellor  said  (2) :    "  Whether 
a  man  is  a  general,  or  a  special,  agent,  and,  admitting  the  differ- 
ence of  the  principle  governing  tlie  question,  how  much  further 
one  can  bind  the  principal  than  the  other  can,  it  is  impossible, 
supposing  a  special  agent  can  bind  beyond  his  authority,  to  con- 
tend, that  if  he  made  at  the  time  a  declaration  that  he  had  no 
authority,  the  principal  can  be  bound.  So  in  the  case  of  a  general 
agent  as  an  auctioneer,  he  may  at  the  auction  state,  what  limita- 
tions are  imposed  on  his  general  power  of  agency."     That  is  an 
instance  of  a  case  where  an  agent  tells  the  other  party  that  he  is 
acting  beyond  the  scope  of  his  authority.     But  the  principle  is 
the  same.     It  is  manifestly  unimpoi*tant  whether  the  agent  tells 
the  person  with  whom  he  is  dealing  that  he  has  no  authority  to 
make  the  contract,  or  whether  the  circumstances  under  which  he 
makes  it  are,  to  the  knowledge  of  the  other  party,  such  as  to 
show  that  he  had  no  such  authority.     In  either  case  the  agent  is 
acting  beyond  the  scope  of  his  authority,  and  the  other  person 
knows  it.     The  rule  was  put  very  plainly  by  Lord  Esher  M.R, 
in  The  British  Mutual  Baiikivg  Co,  v.  Charmvood  Farest  Rail- 
way Go.  (3).     That  was  an  action  against  a  company  to  recover 
damages  for  fraudulent  misrepresentations,  alleged  to  have  been 
made  by  an  agent  of  the  company  when  acting  within  the  scope  of 
his  authority.     Lord  Esher  said  (4) :    "  The  rule  has  often  been 
expressed  in  the  terms,  that  to  bind  the  principal  the  agent  must  be 
acting  *  for  the  benefit '  of  the  principal.     This,  in  my  opinion,  is 


(1)  1  V.  &  B.,202. 

(2)  1  V.  &  B.,  202,  at  p.  209. 


(3)  I8Q.B.1).,  714. 

(4)  18Q.B.D.,714,  atp.  717. 
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equivalent  to  saying  that  he  must  be  acting  *  for  '  the  principal,   ^'  ^'  ^^  4- 
since  if  there  is  authority  to  do  the  act  it  does  not  matter  if  the 
principal  is  benefited  by  it.       I  know   of  no   case   where   the     LysaohtJ 
employer  has  been  held  liable  when  his  servant  has  made  state-   ^^ltd  ^^ 
mente  not  for  his  employer,  but  in  his  own  interest."  ^- 

The  same  principle  applies  here.  If  the  agent  has  acted  in  his 
own  interest,  he  does  not  bind  his  employer.  But  there  is  an 
exception  to  this  rule  in  the  case  of  a  person  dealing  bond  fide 
with  the  agent  without  knowledge  of  the  limitation  of  his 
authority.  That  is  based  upon  the  principle  of  estoppel ;  but 
there  can  be  no  estoppel  if  the  person  dealing  with  the  agent 
knows  the  actual  facts,  and  knows  that  the  agent  is  acting  in  his 
own  interests  and  not  in  the  interests  of  his  employer.  That  is 
manifest  from  the  case  of  Hambro  v.  Bumand  (1).  The  head- 
note  of  that  case  is  :  "  Where  an  agent,  in  contracting  on  behalf 
of  his  principal,  has  acted  within  the  terms  of  a  written  authority 
given  to  him  by  the  principal,  but  the  existence  of  which  was 
not  known  to  the  other  party  to  the  contract,  the  principal  can- 
not, if  the  other  party  has  acted  bond  fi^e,  repudiate  liability  on 
the  contract  on  the  ground  that  the  agent,  in  making  it,  acted  in 
his  own  interests,  and  not  in  those  of  his  principal."  The  point 
of  that  is  that  the  other  party  was  acting  bond  fide.  The  pro- 
poention  assumes  that  the  agent,  when  acting  in  his  own  interests, 
was  acting  outside  his  authority,  but,  the  other  person  not  know- 
ing that,  the  principle  to  which  I  have  referred  applies,  and  the 
principal  is  estopped  from  denying  the  authority  of  the  agent. 
AU  that  it  is  necessary  to  read  from  the  judgment  in  that  case 
is  the  passage  quoted  from  the  judgment  of  the  Privy  Council 
delivered  by  Lord  MacNaghten  in  Bryant,  Povns,  and  Bryant, 
Limited  v.  Quebec  Bank  (2).  Collins  M.R.  said  (3) :  "  The  passage 
referred  to  is  as  follows :  *  Whenever  the  very  act  of  the  agent  is 
aathorized  by  the  terms  of  the  power,  that  is  whenever,  by  com- 
paring the  act  done  by  the  agent  with  the  words  of  the  power, 
the  act  is  in  itself  warranted  by  the  terms  used,  such  act  is  binding 
on  the  constituent,  as  to  all  persons  dealing  in  good  faith  with  the 
agent ;  such  persons  are  not  bound  to  inquire  into  facts  aliunde, 

[\)  (1904)  2  K.B.,  10.  (2)  (1893)  A.C.,  170. 

(3)  (1904)2K.B.,  10,  at  p.  21. 
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H.  C.  OF  A.  The  apparent  authority  is  the  real  authority.'  "*    But,  as  I  pointed 

, [^  out  a  few  moments  ago,  the  underlying  pi-oposition,  which  it  wafi 

Lysaoht  iiot  thought  necessary  to  state,  is  this:  that  the  other  paHy  must 

^^^Lt*  ^  ^  dealing  in  good  faith  with  the  agent.     If  the  person  with  whom 

^'  the  agent  is  dealing  has  a  knowledge  of  circumstances  which  show 

TALK. 

that  the  agent  is  acting  in  his  own  interest,  and  not  in  the  interest 


Griffith  C.J. 


of  his  principal,  he  cannot  allege  that  there  was  authority. 

It  is  conceded  that,  if  the  facts  alleged  in  this  case,  and  of  which 
the  appellants  sought  to  give  evidence,  were  established,  they 
would  have  shown  that  the  alleged  agent  had  no  authority  in 
fact,  because  he  was  acting  for  himself  and  the  respondent,  and 
not  for  the  appellants,  in  making  the  contract.  Of  course  I 
express  no  opinion  as  to  what  would  have  been  the  result  of  the 
trial  if  the  evidence  had  been  given,  but  it  is  conceded  that,  if 
these  facts  were  proved,  that  is  what  they  would  establish. 

The  matters  to  which  I  have  referred  hitherto,  are  matters  of 
law.  I  now  come  to  what  I  described  as  the  point  of  form.  It  is 
this.  It  is  contended  that  evidence  of  these  facts  cannot  be  given 
under  the  plea  of  the  general  issue,  because,  although  they  tend 
to  show  a  want  of  authority  in  the  agent,  they  also  show  fraudu- 
lent collusion  between  the  agent  and  the  respondent.  But  one  of 
the  facts  which  the  respondent,  as  plaintiff,  has  undertaken  to 
establish  is  the  authority  of  the  agent.  If  he  fails  to  establish 
that,  and  if  upon  the  evidence  it  appears  that  the  agent  had  no 
authority,  and  that  the  respondent  knew  it,  what  difference  can  it 
make  whether,  in  addition  to  proving  that  the  agent  had  no 
authority,  the  appellants  proved  that  he  was  engaged  in  a  fraudu- 
lent enterprise  ?  For  his  contention  in  that  regard  the  respondent 
relies  on  r.  67,  which  is  as  follows  : — "  In  every  species  of  action 
on  contract,  all  matters  in  confession  and  avoidance,  including  not 
only  those  by  way  of  discharge,  but  those  which  show  the  trans- 
action to  be  either  void  or  voidable  in  point  of  law,  on  the  groimd 
of  fraud  or  otherwise,  shall  be  specially  pleaded,"  and  examples 
are  given.  That  rule  in  terms  applies  only  to  matters  in  confession 
and  avoidance.  A  matter  in  confession  and  avoidance  is  one 
which  admits  the  facts  alleged  in  the  declaration  to  be  true. 
Now  the  fact  alleged  in  this  declaration  is  that  the  appellants 
made  a  contract.     The  appellants'  defence  is : — "  We   made  no 
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such  contract.     The  contract  alleged  to  be  ours  was   made  by  ^-  ^-  *^'  '^* 

AQ  agent    acting   beyond   the   scope   of  his  authority,   to   the  ^^\ 

knovrledge   of  the  plaintiff."     It  is  clear  that,  although  in  this  Lysaoht 

case  the  contract  is  stated  shortly,  as  it  is  allowed  to  be,  as  a  ^^ltd.   ^' 

oontract  made   by    the  defendants,   yet   the   substance   of   the  ^- 

J;  ALK. 

matter  is  that  the  short  form  is  to  be  taken  to  include  an  allega- 
tion of  all  the  material  facts  which  the  plaintiff  undertakes  to 
prove,  as  laid  down  by  the  Court  of  Exchequer  in  Reynell  v. 
Lewis  (1).  Now,  expanding  the  declaration,  it  comes  to  this: 
"  One  Wilkinson,  the  agent  of  the  defendants,  and  acting  for  and 
on  behalf  of  the  defendants,  entered  into  a  contract  with  the 
plaintiff."  The  plea  of  non  daaumpsit  puts  in  issue  the  making 
of  the  contract  by  the  agent  in  fact,  but  it  also  denies  that  in  making 
the  contract,  if  he  made  it,  the  agent  was  acting  as  agent  for  the 
defendants.  I  felt  considerable  difficulty,  that  fact  being  put  in 
issue  by  the  appellants,  in  apprehending  how  any  rule  regarding 
pleas  in  confession  and  avoidance  could  come  in.  The  argument 
presents  to  us  on  that  point  is  that  the  appellants  do  in  fact  admit 
that  there  was  a  contract,  though  in  point  of  form  they  deny  it. 
This  defence,  it  is  said,  admits  that  there  was  a  contract  between  the 
agent  and  the  respondent,  but  alleges  that  it  was  made  in  fraud  of 
the  principals.  For  the  reasons  I  have  given  it  must  be  perfectly 
obvious  that,  on  the  facts  stated,  there  was  no  contract  at  all 
between  the  respondent  and  the  appellants.  The  defence  is  a  denial 
of  the  contract,  by  reason  of  the  agent  having  exceeded  his 
authority,  and  if  iq  order  to  establish  that  case  the  appellants 
charge  the  agent  with  acting  fraudulently  in  collusion  with  the 
respondent,  that  is  altogether  immaterial.  I  can  conceive  of  no  case 
•in  which  an  agent  purports  to  bind  his  principal,  when  acting  out- 
side the  scope  of  his  authority,  to  the  knowledge  of  the  other  party, 
which  would  not  be  very  fairly  designated  a  case  of  fraud;  that  is  to 
say,  it  is  a  fraud  if  the  other  party  goes  on  and  endeavours  to 
insist  on  the  contract  as  a  valid  one.  It  seems  to  me  not  to 
be  a  question  of  confession  and  avoidance,  but  one  of  traverse,  and 
that  the  evidence  sought  to  be  given  was  properly  admissible 
^er  the  general  issue. 
The  learned  Chief  Justice  when  the  rule  nisi  for  a  new  trial 

(1)  15M.  &  W.,  517. 
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H.  C.  ofA.  Y7SL8  refused,  is  reported  to  have  merely  said    (1):  "You  should 

^ '^  have  pleaded  the   fraud."     I  cannot  help   thinking  that  under 

Lysaght  the  old  system  of  pleading,  a  plea  setting  out  the  facts  alleged 

Ltd  ^^  ^^  ^^^®  ^^®  would  have  been  held  to  be  bad  on  special  demurrer, 

^-  as  being   equivalent  to  the   general   issue.     The   learned   Chief 

f  AliK. 

Justice  has  now  favoured  us  with  written  reasons  for  the  decision. 

He  says :  "  It  would  have  been  most  unjust  to  a  plaintiff  coming 
into  Court  to  prove  as  a  matter  of  fact  that  the  contract  had  been 
entered  into,  and  so  negative   a  plea  of  non  assumpsit,  if  the 
defendant  were  at  liberty  to  say,  *  I  admit  that  there  was  in  fact 
a  contract,  my  plea  of  non  assumjysit  does  not  avail  me,  but  I  was 
induced  to  enter  into  the  contract  by  fraud  or  misrepresentation.' " 
Well,  if  I  may  respectfully  say  so,  I  agree  entirely  with  every 
word  of  that.     We  had  occasion  during  the  last  few  weeks  to 
make  use  of  almost  the  same  words  in  reference  to  a  case  which 
came  before  us  in  Hobart.     Nothing  could  be  more  unfair  than 
to  charge  a  party  with  fraud  without  giving  him  notice  of  it,  but 
in  this  case  we  are  dealing  with  a  specific  rule  of  pleading.    What 
the  respondent  has  undertaken  to  prove   is   that   the  agent  in 
making  the  contract  was  acting  as  the  agent  of  the  principal,  and 
the  appellants  are  entitled  to  negative  that  by  any  evidence  which 
will  show  that  he  was  not  so  acting.   Tlie  fallacy  of  the  reasoning 
of  the  learned  Chief  Justice  is  that  he  assumes  that  the  appellants 
say  in  this  case,  "  We  admit  that  there  was  in  fact  a  contract'* 
It  seems  to  me  on  these  pleadings  that  the  ap  pel  hints  deny  that 
there  ever  was  a  contract  made  by  them,  and  that  therefore  it  is 
not  a  question  of  confession  and  avoidance,  but  of  denial. 

Objection  was  taken  at  the  trial  to  the  admission  of  this 
eWdence,  and  it  was  rejected,  and  the  appellants'  counsel  then  asked 
for  leave  to  amend  by  pleading  the  matter  of  fraud  specially. 
For  the  reasons  given  I  do  not  think  that  the  amendment  was 
necessary,  but,  if  it  was,  I  think  1  ought  to  say  that,  in  my 
opinion,  it  was  an  amendment  which,  following  the  words  of  the 
Covivion  Law  Procedure  Act  1899,  sec.  260,  the  Court  was 
required  to  make  "  for  the  purpose  of  determining  the  real  ques- 
tion in  controversy  between  the  parties."  It  is  said  that  this 
matter  is  not  open  to  us  to  consider  on  the  appeal.     It  is  not 

(1)  (1904)  4  S.R.  (N.S.W.),  665. 
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necessary  for  us  to  decide  it,  if  I  am  right  in  the  opinion  that  I  H-  ^-  ^'  ^' 
have  expressed,  but  I  think  that  it  is  open  to  us  on  this  appeal,       ^_" 
because  the  substantial  question  between  the  parties  was  whether     lysaght 
the  appellants  should  be  allowed  to  prove   that   their   alleged     '^^ltd.    ^ 
agent  had   no   authority   to   make   the  contract,  and  that  the  ^'- 

r^pondent  knew  it.    If  that  could  be  proved,  it  was  a  substantial       

defence  to  the  action.  If  it  could  not  be  done  without  an  amend- 
ment, then  the  amendment  applied  for  should  have  been  allowed. 
That  was  one  of  the  grounds  taken  in  the  memorandum  of  the 
rule  niffi  for  a  new  trial,  and,  although  it  does  not  seem  to  have 
been  dealt  with  specifically  by  counsel  who  moved  for  the  iTile 
v'lH,  it  was  one  of  the  essential  points  of  the  case.  For  the 
reasoas  I  have  given,  I  think  that  no  amendment  was  neces- 
sary, but  that,  if  it  was,  it  ought  to*  have  been  allowed.  Of 
course,  if  the  respondent  would  have  been  prejudiced  by  allowing 
an  amendment  of  this  kind,  that  might  have  been  a  reason  for  an 
adjournment,  upon  such  terms  as  to  costs  or  otherwise  as  justice 
might  require  ;  but,  as  a  matter  of  fact,  the  material  facts  were 
elicited  from  the  respondent  himself  in  cross-examination. 

For  these  reasons  I  am  of  opinion  that  a  new  trial  should  be 
granted. 

Barton  J.  In  this  case,  the  facts  of  which  have  already  been 
detailed,  an  interlocutory  application  was  made  to  Pring  J.  in 
Chambers  for  leave  to  add  a  special  plea  of  fraud.  The  plea  was 
in  these  terms :  [His  Honor  then  read  the  plea,  the  effect  of  which 
has  already  been  given  in  the  statement  of  the  facts,  and  con- 
tinned.]  That  application  was  refused,  and,  the  case  coming  on 
to  trial  in  due  course,  the  appellants,  who  were  defendants,  in 
cross-examination  of  the  plaintiff,  the  respondent  in  this  appeal, 
tendered  evidence  appropriate  to  that  plea,  if  it  had  been  allowed. 
The  question  is  whether  it  was  not  also  appropriate  to  the  general 
isBue  as  pleaded.  After  the  evidence  in  question  had  been  tendered 
onder  the  existing  pleadings,  and  rejected,  an  application  was  made 
by  the  appellants  to  allow  a  plea  setting  up  those  facts  to  be 
added.  That  application  was  also  refused  by  Cohen  J.,  who 
tried  the  case,  and  the  result  was  a  verdict  for  £840  damages  for 
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H.  C.  OF  A.  the  plaintiff.     [His  Honor  having  referred  to  the  proceedings  in 

^*  the  Supreme  Court,  proceeded.] 

Lysa(}ht  The  real  question  for  us  is,  not  as  to  whether  any  amendment 

^^^L  D  ^^  which  was  applied  for  ought  to  have  been  allowed — I  will  not 

»'  discuss  the  decision  of  the  Judore  in  Chambers  or  of  the  Judore  who 
Falk 
.       presided  at  the  trial  in  that  respect — but  the  question,  as  now  placed 

Barton  J.  before  us  on  the  argument  of  the  appellants,  is  whether  the  evidence 
was  not  admissible  under  the  plea  of  non  aasurapsit  As  to  the 
general  law  on  the  subject  of  the  plea,  which  in  my  opinion  amounts 
to  the  general  issue,  the  case  of  Hanibro  v.  Bumand(l)y  to  which 
the  Chief  Justice  has  referred,  is  instructive.  The  headnote  accu- 
rately represents  the  substance  of  the  decision.  His  Honor  the 
Chief  Justice  cited  a  quotation  made  in  that  case  by  Collins  M.R. 
from  the  judgment  of  Lord  MacNaghten  in  the  case  of  BryarU, 
PowiSy  and  Bryant  v.  Quebec  Bank  (2).  I  will  only  add  to 
what  His  Honor  cited  a  few  words  occurring  near  the  conclusion 
of  the  judgment  of  Romer  L.J.,  which  seem  to  me  to  apply 
specially  to  the  facts  of  the  present  case  (3) :  "  In  conclusion  I 
wish  to  say  that,  although,  upon  the  terms  of  the  written 
authority  given,  the  signing  of  the  policies  by  the  defendant 
Bumand  was  within  the  scope  of  his  authority  as  agent,  yet,  if 
the  plaintiffs  had  taken  them  with  notice  of  the  fraud  of  the 
agent,  they  would  not  have  been  entitled  to  recover  upon  them 
against  the  person  defrauded."  What  his  Lordship  stated  there 
appears  to  me  to  have  been  the  real  ground  of  the  decision  in 
Shipway  v.  Broadwood  (4).  There  the  defendant  agreed  to  pur- 
chase a  pair  of  horses  from  the  plaintiff  provided  they  were 
passed  as  sound  by  a  veterinary  surgeon  who  was  employed  by 
the  defendant  to  examine  them.  The  horses  were  certified  as 
sound  by  the  veterinary  surgeon,  and  the  defendant  sent  a  cheque 
for  the  price.  The  horses  were  found  to  be  unsound  and  were 
returned  and  the  cheque  stopped.  In  an  action  on  the  cheque  it 
appeared  that  the  veterinary  surgeon  had  accepted  a  bribe  from 
the  plaintiff,  the  vendor.  It  was  held  that  the  offer  and  accept- 
ance of  the  bribe  invalidated  the  certificate,  and  that  the  plaintiff 
could  not  recover  under  the  contract,  which  depended  upon  the 

(1)  (1904)  2  K.B.,  10.  (3)  (1904)  2  K.B.,  10,  at  p.  26. 

(2)  (1893)  A.C.,  170.  (4)  (1899)  1  Q.B..  369. 
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validity  of  the  certificate.  I  regard  that  case  as  in  principle  identical  H-  C-  ®'  -^• 
with  the  present,  assuming  the  evidence  which  was  tendered  by  the  ^^^ 
defendants  to  be  before  the  Court,  that  is  to  say,  evidence  applic-  Ltsaght 
able  to  the  plea  which  they  endeavoured  to  have  placed  on  the  file,  j^.^^^^ 
and  which  in  my  opinion  is  only  another  way  of  stating  the  general 
issue.  These  authorities  clearly  state  what  is  the  law  to  be  applied 
to  such  cases,  but  do  not  specifically  touch  the  question  of  pleading, 
except  so  far  as  they  show  this,  that  an  action  brought  under 
sach  circumstances  is  bad  at  the  root,  because  the  evidence 
tendered  in  support  of  the  plaintiff^'s  case  fails  to  prove  the  con- 
tract Put  in  another  way,  it  may  be  stated  thus :  if  there  is  an 
entire  absence  of  authority,  which  is  the  case  here,  if  the  proof 
tendered  is  borne  out  by  the  evidence,  a  plea  setting  up  such  a 
defence  is  not  in  confession  and  avoidance,  but  a  traverse.  The 
rule  which  deals  with  the  matter  is  one  of  the  rules  of  Trinity 
Tenn  1853,  now  called  r.  67  of  the  Supreme  Court.  The  rule 
is  as  follows.  [His  Honor  read  the  rule  and  continued.]  Then 
examples  are  given.  Those  examples  refer  to  matters  which  are 
in  their  essence  instances  of  confession  and  avoidance.  The  rule 
prondes  that  fraud  must  be  specially  pleaded,  but  the  matter 
which  must  be  so  pleaded  is  matter  in  confession  and  avoidance, 
and  we  are  consequently  brought  back  to  the  question  which  is 
at  the  root  of  the  matter,  viz.,  whether  the  evidence  applicable  to 
the  real  defence  of  the  appellants  is  matter  in  confession  and 
aroidance.  Now,  the  evidence,  as  it  has  been  put  before  us,  goes 
to  the  question  whether  there  was  any  authority  in  the  agent  to 
make  the  contract,  or  at  least,  whether,  supposing  there  was 
authority,  there  was  a  genuine  exercise  of  that  authority  on 
behalf  of  the  appellants.  It  can  never  be  that  a  party  is  pre- 
vented from  giving  that  evidence  under  a  plea  which  puts  in 
asae  the  authority  of  the  agent  to  make  the  particular  contract, 
which  is  a  traverse,  merely  because  there  is  a  rule  which  says 
that  matters  in  confession  and  avoidance  shall  be  specially 
pleaded  I  will  here  read  a  passage  from  Steplien  on  Pleading 
which  deals  with  this  subject.  It  is  at  pages  161,  162  of  the  6th 
ed.,  as  follows  : — "  On  the  subject  of  the  general  issues,  it  remains 
only  to  remark,  that  other  pleas  are  ordinarily  distinguished  from 
them  by  the  appellation  of  special  pleas ;  and  when  resort  is  had 
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H.  C.  OF  A.    to  the  latter  kind,  the  party  is  said  to  plead  specially,  in  opposi- 

^ '^       tion  to  pleading  the  general  issue." 

Lysaoht         The  author  in  that  passage  shows  the  meaning  of  the  rule  to  be 

^^Ttd  ^^    ^^^^  where  there  is  matter  which  in  its  essence  is  matter  of  con- 
"•  f  evssion  and  avoidance,  it  shall  not  be  disguised  in  pleading  by  an 

attempt  to  get  it  in  under  a  plea  of  the  general  issue.     But  to  say 

Barton  J.  ^h^t,  whcrcver  the  circumstances  on  which  the  plea  is  based 
involve  fraud,  they  shall  be  made  the  subject  of  a  plea  in  con- 
fession and  avoidance,  is  to  demand  that  in  some  cases  the  mere 
existence  of  facts  of  fraud  shall  turn  the  plea  scientifically 
applicable  into  one  that  scientifically  ought  not  to  be  possible  If 
the  fraud  alleged  is  matter  of  confession  and  avoidance,  it  must 
be  specially  pleaded.  That  is  not  to  say  that  matter  which  is 
essentially  a  traverse  is  to  be  »specially  pleaded  in  confession  and 
avoidance,  or  that  a  denial  of  the  mere  existence  or  of  the  exercise 
of  authority,  that  is,  a  denial  of  the  alleged  contract  in  toto,  is  to 
be  turned  into  what  it  cannot  be — an  admission  of  the  contract 
and  an  excuse  for  its  non-performance.  Speaking  of  pleas  in 
confession  and  avoidance,  I  quote  again  from  StepJien  oil  Plead- 
ing, Gth.  ed.,  at  p.  174:  "With  respect  to  the  quality  of  these 
pleadings  it  is  to  be  obser\'ed  that  it  is  of  their  essence  (as  the 
name  itself  imports)  to  confess  the  truth  of  the  allegation  which 
they  propose  to  answer  or  avoid,"  that  is  to  say,  as  is  stated  at  p. 
49  of  the  same  treatise,  admitting  the  averments  of  fact  in  tlie 
declaration,  to  allege  new  facts  which  obviate  or  repel  their  legal 
effect.  Now  the  legal  effect  of  the  averments  in  the  respondent's 
declaration  is  that  there  is  a  complete  and  binding  contract  by  the 
appellants.  Obviously  that  is  a  legal  fact  which  the  appellants 
dare  not  admit  in  pleading.  The  author  continues  :  "  It  is  essential, 
however,  to  eveiy  well-drawn  plea  of  this  class  that  the  confession, 
though  not  express,  should  be  distinctly  implied  in  or  inferable 
from  the  matter  of  the  pleading  ...  If  a  pleading,  there- 
fore, purpoi-ting  to  be  by  way  of  confession  and  avoidance  (or,  in 
other  words,  not  pleaded  by  way  of  traverse),  does  not  import  a 
confession  of  the  adverse  allegation,  it  is  informal  and  improper." 
And,  at  p.  179 :  "It  remains  only  to  be  observed  that  in  all  those 
cases  where  the  nature  of  the  answer  is  to  give  no  colour  to  the 
adverse  party,  the  proper  course  is  to  plead  by  way  of  traverse." 
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From  these  passages  it  appears  (i)  that  it  would  not  be  good 
pleading  in  this  case  to  put  on  the  file  a  plea  wliieh  began  by 
admitting  the  contract  the  very  existence  of  which  the  appellants  Lysaght 
contest,  and  (ii)  that,  as  it  would  be  impossible  under  such  circum-  j^j, 
stances  to  frame  a  plea  which  would  give  colour  to  the  averment 
of  a  contract,  the  only  proper  course  is  to  plead  by  way  of  traverse. 
And  it  will  be  admitted  that  the  only  proper  traverse  to  cover  the 
facts  put  forward  by  the  appellants  in  this  case  is  the  plea  of 
mn  asaumpsit 

Thus  there  is  found  in  an  admirable  though  elementary  text 
book,  what  I  venture  to  think  a  complete  answer  to  the  argument 
for  the  respondent. 

I  am  forced  to  the  conclusion  that  the  learned  Judge  who 
presided  at  the  trial  should  have  admitted  the  evidence  tendered 
in  cross-examination  of  the  respondent,  and  all  other  evidence 
material  to  the  defence  that  this  was  a  contract  to  which  the 
appellants  w^ere  no  parties,  since  it  was  entered  into  by  Wilkinson 
with  the  respondent,  not  on  behalf  of  the  appellants,  but  for,  and 
to  the  mutual  advantage  of  Wilkinson  and  the  respondent— that 
is  to  say,  for  reward  to  the  former  and  to  the  profit  of  the  latter, 
at  the  expense  of  the  appellants. 

I  am  therefore  of  opinion  that  the  appeal  should  be  allowed, 
and  that  the  aise  should  go  down  to  a  new  trial  on  the  present 
pleadings. 

O'CoxKOR  J.  I  do  not  think  there  can  be  any  doubt  in  this 
case  as  to  the  law  which  regulates  the  rights  of  the  paHies, 
assoming  that  the  facts  alleged  by  the  appellants  are  proved. 
Every  authority  conferred  upon  an  agent,  whether  express 
or  implied,  must  be  taken  to  be  subject  to  a  condition  that 
the  authority  is  to  be  exercised  honestly  and  on  behalf  of  the 
principal.  That  is  a  condition  precedent  to  the  right  of  exercising 
it,  and,  if  that  condition  is  not  fulfilled,  then  there  is  no  authority, 
and  any  act  purporting  to  have  been  done  under  it,  unless  in  a 
dealing  with  innocent  parties,  is  void.  Further,  it  is  quite  clear 
that  if  a  person  dealing  with  an  agent  has  knowledge  that  there 
h*s  been  a  fraudulent  exercise  of  the  authority,  then  as  far  as  he 
is  concerned,  he  is  not  allowed  to  say  that  the  authority  exists. 
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H.  C.  OP  A.    But  the  question  has  been  raised  whether,  under  the  form  of  the 

^       pleadings,  the  appellants  are  allowed  to  set  up  those  facts  by 

Ltsaght     which  they  seek  to  invalidate  the  authority  of  their  agent.     That, 

^^Ltd  ^^    although  a  matter  of   form,   is  a   matter  of  some   considerable 

^-  importance.     As  long  as  rules  exist  w^hich  regulate  the  form  in 

which  pleadings  are  to  be  carried  on,  it  is  important  that  those 

rules  should  be  fairly  and  reasonably  administered,  since,  if  they 

are  not,  they  become  a  delusion  and  a  snare  to  those  who  frame 

the  statement  of  their  case,  whether  for  plaintiff  or  defendant, 

upon  the  faith  of  them. 

Now,  the  rule  which  is  first  to  be  looked  at  is  r.  64,  which 
provides  [His  Honor  read  the  rule  and  continued] : — The  plaintiff 
in  his  declaration  setting  out  his  facts  according  to  their  legal 
effect  alleges  a  contract,  not  by  the  appellants'  agent,  but  by  the 
appellants  themselves.  The  only  plea  of  the  appellants,  that  it  is 
material  to  consider,  is  a  denial  of  their  having  made  such  a  con- 
tract. It  will  be  observed  that  the  contract  put  in  evidence  is  not 
a  contract  under  the  seal  of  the  appellant  company.  If  it  had  been, 
different  considerations  might  have  arisen.  It  is  a  contract  which 
can  only  bind  the  appellants  by  reason  of  the  existence  of 
certain  facts,  from  which  it  could  be  implied  that  a  contract 
binding  on  the  appellants  had  been  made,  or,  to  quote  the 
words  of  the  rule  "  from  which  the  contract  promise  or  agreem  ant 
alleged  may  be  implied  by  law."  Now,  there  are  several  facts 
which  the  respondent  must  necessarily  prove  before  a  contract 
binding  on  the  appellants  can  be  implied.  Amongst  those  facts 
the  principal  is  the  fact  of  authority.  This  authority  is  sought  to 
be  made  out,  first,  by  reason  of  Wilkinson's  position  as  general 
manager  of  the  company ;  in  the  second  place,  by  the  nature  of  the 
contract,  which  deals  with  one  of  the  waste  products  of  the 
appellants'  business,  which  they  had  been  in  the  habit  of  selling 
before ;  and  thirdly,  because  of  the  adoption  of  contracts  of  a 
similar  nature  made  by  their  manager  on  previous  occasions. 
From  these  facts  it  is  sought  to  imply  that  there  was  authority 
to  make  the  particular  contract  sued  upon.  But,  as  I  pointed 
out  before,  there  must  always  be,  in  every  grant  of  authority, 
whether  express  or  implied,  a  condition  that  the  authority  is  to 
be  honestly  exercised,  and  exercised  on  behalf  of  the  principal, 


O'Connor  J. 


2C.LR.]  OF  AUSTRALIA.  441 

if  it  is  open  to  the  respondent  under  his  allegation  of  a  contract  H.  C.  of  A. 

made  by  the  appellants  to  prove  those  facts  upon  which  he  relies  ^ '^ 

to  show  the  existence  of  authority,   it   is  clearly   open   to   the  Lysaght 

appellants,  on  the  plea  of  traversing  the  making  of  the  contract  ^^ltd 

under  r.  64,  to  deny  those  facts  or  to  prove  any  other  facts  which  ^- 

r  AIjK. 

will  negative  the  implication  which  the  respondent  seeks  to 
draw  from  them.  Now,  one  of  the  inferences  which  the  respon- 
dent seeks  to  draw  is  that  the  authority  was  honestly  exercised. 
If  the  appellants  could  prove  any  facts  tending  to  show  that  the 
authority  was  not  so  exercised,  such  facts  would  come  within 
the  meaning  of  r.  64.  But  the  proof  of  dishonest  conduct  on  the 
part  of  the  agent  is  not  in  itself  sufficient ;  it  must  also  be  proved 
that  the  respondent  had  notice  of  it.  If,  however,  it  is  proved 
that  the  respondent  had  notice  of  the  dishonest  conduct,  it  is  quite 
immaterial  that  he  benefited  by  it.  If  the  fact  proved  here 
was  that  the  then  manager,  Wilkinson,  had,  in  making  this 
contract,  exercised  his  authority  dishonestly,  and  for /his  own 
henefit,  and  not  on  behalf  of  his  principals,  and  that  that  fact 
had  come  to  the  knowledge  of  the  respondent,  the  respondent 
ooold  not  succeed  in  the  action,  even  though  he  were  quite  innocent 
of  any  participation  in  the  benefit  so  fraudulently  obtained. 

But,  it  is  said  that,  as  the  respondent  did  derive  benefit  from 
the  dishonesty  of  the  agent,  the  rights  of  the  appellants  under 
r.  64,  have  been  altered,  and  that  if  the  facts  show  fraud  on  the 
part  of  the  plaintiff,  that  fraud  must  be  specially  pleaded.  Well, 
I  cannot  assent  to  that  proposition.  It  appears  to  me  that,  if  the 
fact  of  authority  is  a  matter  to  be  proved  by  a  plaintiff,  a  defendant 
w  entitled  to  give  in  evidence  any  facts  which  show  no  authority, 
even  though  one  of  the  facts  may  be  fraud  on  the  part  of 
the  agent.  If  those  facts  also  show  a  fraud  on  the  part  of  the 
pUintiff,  that  circumstance  cannot  deprive  a  defendant  of  his  right 
10  set  up  the  defence  of  want  of  authority  under  r.  64. 

I  have  been  dealing  with  r.  64,  because  it  is  upon  that  rule 
that  the  appellants  rely  for  their  right  to  set  up  their  answer  to 
the  respondent's  case.  But  it  is  really  under  r.  67  that  the 
respondent  has  contended  that  there  ought  to  be  a  plea  of  fraud 
here,  and,  before  he  can  succeed  in  that  contention,  he  must  be 
prejjared  to  show  that  the  facts  here  take  the  case  out  of  r.  64 

Vol  II.  30 
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H.  C.  OP  A.  and  bring  it  under  r.  67.     Now,   what  is  the  governing  idea 

^^^        of  the  latter  rule  ?     The  rule  is :  [His  Honor  then  read  the  rule, 

Lysaght     and  continued].     The  governing  idea  is   that  there  must  be  a 

Ltd.        special  plea  wherever  the  contract  alleged  is  admitted  to  have 

^  ^'-  been  made  in  fact,  but  there  is  some  reason  based  either  on  law  or 

Falk. 

upon  the  principles  of  equity,  why   the  defendant  should  not 
be   bound  by  it.      There  is  no  mystery  about  the  words  "  con- 
fession and  avoidance."    It  is  a  perfectly  well-known  expression. 
"  Confession  "  means  admission,  and  "  avoidance  "  means  a  state- 
ment of  reasons  why,  notwithstanding  the  admission,  the  defendant 
is  not  bound.     It  therefore  seems  to  me  that  the  first  element  which 
must  be  present  in  any  pleading  in  order  to  bring  it  under  r.  67 
is  an  admission  of  the  statements  of  fact  made  in  the  particular 
pleading  to  which  it  is  an  answer.     If  that  rule  were  to  be  applied 
here,  it  would  be  imperative  for  the  appellants  to  admit  that  they 
made  this  contract.   But  they  do  not  admit  that.   Their  case  is  that 
they  did  not  make  it;  that  there  never  was  any  such  contract 
on  their  part,  because  they  say  that  one  of  the  subsidiary  facts 
which  are  essential  to  the  existence  of  the  contract  cannot  be 
proved  by  the  respondent.     It  appears  therefore  on  examination 
that  r.  67  is  quite  inapplicable  to  the  state  of  affairs  disclosed 
in  this   case,   and  I  am  of  opinion,   agreeing  with   my  learned 
brothers,  that  the  facts  here  alleged,  and  which  the  appellants 
claim  to  be  entitled  to  give  in  evidence,  amount  to  such  a  defence 
as  may  be  given  under  the  plea  of  non  asaninpsit 

I  am  of  opinion  therefore  that  the  evidence  tendered  ought  to 
have  been  admitted. 

With  regard  to  the  amendment.  I  will  only  say  this.  We  have 
not  before  us  all  the  facts  which  were  before  the  learned  Judge 
in  Chambers  or  the  learned  Judge  at  nisi  p^*iiu8.  Both  of  them 
refused  to  allow  the  amendment.  But  I  think  there  can  be  no 
doubt  as  to  the  general  inile  applicable  to  cases  of  amendment, 
viz.,  that  wherever  an  amendment  can  be  made,  without  such 
prejudice  to  the  other  party  as  cannot  be  compensated  by  the 
imposition  of  tenns  as  to  costs  or  otherwise,  the  amendment  ought 
to  be  allowed,  especially  in  cases  of  this  kind,  where,  if  the  facts 
relied  on  cannot  be  given  effect  to  as  a  defence,  it  is  very  difficult  to 
see  how  they  can  be  given  effect  to  in  any  way  at  all.     Therefore, 


V. 
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to  refuse  to  allow  these  facts  to  be  put  before  a  jury  would   ^-  ^-  ®'  ^' 
be,  to  a  very  large  extent,  to   deprive   the  appellants  of   the       ^^^ 
opportunity  of  ever  at  any  time  setting  up  what  appears  to  have     Lysaght 
been,  if  the  appellants  are  right  in  their  facts,  a  palpable  fraud  on  ^^j^td.   ^ 
the  part  of  their  agent  and  collusion  on  the  part  of  the  respondent. 
The  question  whether  the  amendment  should  have  been  allowed 
or  not,  is  not,  however,  a  matter  for  our  decision  at  the  present 
time,  because,  in  view  of  the  conclusion  at  which  we  have  arrived, 
the  amendment  becomes  unnecessary. 

Appeal  aUowed.  Order  appealed  from  dis- 
charged. Mespo'iideiit  to  pay  tJie  costs 
of  the  TTiotion  for  a  rule  nisi  and  of  the 
appeal.  Costs  of  the  first  trial  to  be 
costs  in  the  cause.  Money  paid  into 
Court  by  tlie  appellants  as  security  for 
verdict  and  costs  of  the  first  trial  to  be 
repaid  to  appellants. 

Solicitor  for  appellants,  H.  C.  E.  Rich. 

Solicitors  for  respondent,  Shipway  &  Beme. 

C.  A.  W. 


[HIGH  COURT  OF  AUSTRALIA.] 

LYSAGHT  BROS.  &  CO.  LTD.  .  Appellants 


AND 


Falk  ...  •       respondent  (No.  2). 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

NEW  SOUTH   WALES.  „   .,         . 

xl.  yj,  OF  A« 

AtfaekmttU — Xon-paymerU  of  costs  of  appeal — New  trial — Hitjh  Court  Procedure  1905. 

Act  1903  {No.  7  O/1903),  nee.  26  (h)— Rules  of  the  High  CouH  1903,  Pari  /.,  w.— ' 

OrdtrXXXV.,  r.  1.  SvDNBY, 

An  order  for  payment  of  the  costs  of  au  appeal  is  an  order  for  the  payment  ^  ^^ 

of  money  to  some  person  within  the  meaning  of  Rules  of  the  High  Court  1903,  Griffith  C.J., 

Part  L,  Order  XXXV.,  r.  1.  o'cS?nor  JJ. 
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Therefore,  an  order  of  the  High  Court  for  payment  of  the  costs  of  au  appeal 
from  the  Supreme  Court  of  a  State  will  not  he  enforced  by  attachment. 

Nor  will  the  payment  of  the  costs  of  an  appeal  in  which  a  new  trial  is  ordered 
be  made  a  condition  precedent  to  the  new  trial. 

Motion  for  attachment. 

The  appellants  were  successful  in  an  appeal  to  the  High  Court 
from  a  decision  of  the  Supreme  Court  of  New  South  Wales,  The 
respondent  had  obtained  a  verdict  against  the  appellants  at  nisi 
pHuSy  and  the  appellants  moved  the  Full  Court  for  a  rule  nisi  for 
a  new  trial :  Fcdk  v.  Lysaght  (1 ).  This  being  refused,  the  appellants 
appealed  to  the  High  Court,  and  the  appeal  was  allowed  with 
costs,  ante  p.  421.  The  respondent,  without  paying  the  costs  of 
the  appeal,  set  down  the  action  for  trial,  and  gave  the  appellants 
notice  of  trial  for  7th  June,  1905. 

This  was  a  motion  by  the  appellants  to  the  High  Court  for  a 
writ  of  attachment  against  the  respondent  for  non-payment  of  the 
costs,  or  in  the  alternative  for  a  direction  that  the  payment  of  the 
costs  should  be  made  a  condition  precedent  to  the  respondent 
being  allowed  to  proceed  to  trial. 


J,  L,  Gamphell,  for  the  appellants.  Sec.  26  (6)  of  the  High 
Court  Procedure  Act  1903  gives  every  person  in  whose  favour 
a  judgment  of  the  High  Court  is  given  the  same  remedies  for 
enforcing  it  against  the  property  or  person  against  whom  it  is 
given  as  are  allowed  by  the  laws  of  the  State  in  which  such  person 
is  resident  to  persons  in  whose  favour  a  judgment  of  the  Supreme 
Court  of  that  State  is  given  in  like  cases.  It  has  been  the  prac- 
tice in  New  South  Wales  to  issue  writs  of  attachment  in  such 
The  appellants  are  entitled  to  some  security  against  lass 


cases. 


by  further  unsuccessful  proceedings  on  the  part  of  the  respondent 
[Griffith   C.J.  —  This  seems  an  extraordinaiy  application. 

All  litigants  are  liable  to  the  risk  of  having  proceedings  taken 

against  them  by  impecunious  persons.] 

The  right  of  a  successful  party  to  a  writ  of  attachment  for 

non-payment  of  costs  in  interlocutory  proceedings  is  recognized 

by  r.  270  of  the  Supreme  Court  Rules  :  Rolin  and  Tnnes  Sup.  Ct. 


(1)  (1904)  4  S.R.  (N.S.W.),  66o. 
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Prac,,  p.  412.     An  order  of  the  Court  of  Appeal  cannot  be  of  less   H-  ^-  ^'  '^• 
weight  than  that  of  a  single  Judge.     [He  referred  to  Merritt  v. 
SmiUh{\)\  StockdaU  v.  Hicks  (2);  Snow,  Bumey  and  Stringer,     lysaoht 
Ann, Prac.,  1901,  p.  608]  ,  ^^""Lt ^' 

[Griffith  C.J.  referred  to  Rule  1,  Order  XXXV.,  of  the  High         ^- 
Court  Procedv/re  Rules.]  /^^^  2). 

That  is  no  limitation  upon  the  right  conferred  by  the  Statute,       

in  sec.  26. 

The  Statutes  relating  to  the  abolition  of  imprisonment  for  debt 
have  no  bearing  upon  attachment  for  non-payment  of  costs : 
Evans  v.  Bear  (3) ;  Rolin  and  Innes,  Sv/p,  Ct.  Prac.,  p.  287.  The 
practice  in  New  South  Wales  in  such  matters  is  similar  to  that 
in  Chancery  in  Elngland.  [He  referred  to  In  re  Neal,  Weston  v. 
Keal  (4) ;  In  re  Wickham,  Marony  v.  Taylor  (5).] 


^uind  and  A,  ThoTOSon,  for  the  respondent,  were  not  called 
upon. 

Griffith  C.J.  As  to  the  first  branch  of  this  application  reliance 
is  placed  by  the  appellants  upon  sec.  26  of  the  High  Court  Pro- 
odureAct  1903,  which  is  in  these  words  :  "  Every  person  in  whose 
favour  a  judgment  of  the  High  Court  is  given  shall  be  entitled 
lo  the  same  remedies  for  enforcing  it  by  execution  or  otherwise — 
(a)  Against  the  property  of  the  person  against  whom  it  is  given; 
and  (6)  Subject  to  limitations  which  may  be  prescribed  by  any 
Rules  of  Court,  against  the  person  against  whom  it  is  given,  as 
4pe  aUowed,  by  the  laws  of  the  State  in  which  such  property  is 
situated  or  such  person  is  resident,  as  the  case  may  be,  to  persons 
in  whose  favour  a  judgment  of  the  Supreme  Court  of  the  State 
i»  given  in  like  cases."  The  Rules  of  Court  made  under  that 
section  are  contained  in  Order  XXXV.  of  Part  I.  Rule  1  deals 
with  the  question  of  attachment.  It  provides  that  "  a  judgment 
or  order  for  the  payment  of  money  into  Court  or  for  the  perform- 
ance of  a  judgment,  order,  or  writ,  by  which  any  person  is  required 
U)  do  any  act  other  than  the  pajnoaent  of  money  to  some  person, 

(1)  10S.O.R.  (N.S.W.).  230.  (3)  L.R.  10  Ch.,  76. 

r2)  9N.S.W.  W.N.,  78.  (4)  31  Ch.  D.,  437. 

(5)  35  Ch.  D.,  272. 
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H.  C.  OF  A.  may  be  enforced  by  widt  of  attachment"     That  is  a  plain  state- 
ment that  orders  for  the  payment  of  money  to  a  person  cannot 
LYSA(iHT     b®  enforced  by  writ  of  attachment.     It  is  a  limitation  prescribed 
^^Ltd  ^^'   ^y  ^^^  ^^-     ^^  cannot  be  disputed  that  the  order  now  in  question 
V.  is  an  order  for  the  payment  of  money  to  some  person.     The  point 

(No.  2).      came  before  the  Court  of  Appeal  in  England  in  the  case  of  Boies 

V.  Bates  (1),  and  counsel  did  not  attempt  to  argue  it.     Even  if  this 

case  did  not  clearly  fall  within  the  limitation,  I  for  my  part  should 
like  to  see  an  instance  in  which  an  order  has  been  made  that 
payment  of  the  costs  of  a  new  trial  motion  by  the  unsuccessful 
party  should  be  a  condition  precedent  to  his  being  allowed  to 
proceed  to  trial.  It  is  said  that  it  is  the  usual  practice  to  do  so  in 
New  South  Wales.  I  should  like  to  see  some  distinct  authority 
for  that  practice  if  it  exists. 

We  think,  therefore,  that  the  motion  must  be  dismissed  with 
costs. 

Campbell  asked  to  be  allowed  to  set  off  these  costs  against  the 
costs  due  from  the  respondent  to  the  appellants.  There  is  no 
set-off  allowed  unless  an  order  is  made  to  that  effect. 

Griffith  C.J.  I  doubt  the  necessity  for  the  order ;  but  there 
should  be  a  set-off. 

Motion  dismissed  with  costs.  Set-off  allotued. 

Solicitor,  for  the  appellants,  H.  C.  E.  Rich, 
Solicitors,  for  the  respondent,  Shipmay  &  Berne, 

C.  A.  W. 

(I)  UP.D.,  17. 
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MARTHA  EVELYN  GILBERT,  LAVINIA\ 

KILMARTIN,    ROSE     ANN     PALMER.  I 

AND  ALMA  .ELEANOR  LOUISA  STAN-  ( 

TON,  ) 

Plaintiffs, 

AND 

SARAH  ANN  STANTON,  RHEUBEN  . 
STANTON,  ALFRED  STANTON, 
JOSEPH  ROBERT  STANTON,  SUSAN 
LSABEL  NICHOLLS,  ROBERT  HAR- 
VEY. ARTHUR  DAVIES,  THE  TAS- 
MANIAN  LOAN  GUARANTEE  AND  \ 
FINANCE  COMPANY  LIMITED,  THE/ 
PERPETUAL  TRUSTEES  EXECUTORS 
AND  AGENCY  COMPANY  OF  TAS- 
MANIA LIMITED,  AND  HECTOR  ROSS 
(CURATOR  OF  INTESTATE  ESTATES),  j 

/ 

Defendants. 


Appellants  ; 


Respondents. 


ON  APPEAL  AND  CROSS- APPEAL  FROM  THE 
SUPREME  COURT  OF  TASMANIA. 

Pover  of  appoiiUmenl — Oood  faith — Fraud  on  power — Jien^t  to  Ofppointor.  H.  C.  OF  A. 

Notwithstanding  the  rule  that  the  appointor  under  a  power  must  at  the  time         1905. 
of  khe  exercise  of  that  power,  and  for  any  purpose  for  which  it  is  used,  act  with  • 

good  faith  and  sincerity,  and  with  an  entire  and  single  view  to  the  real  purpose  obabt, 
ud  object  of  the  power,  and  not  for  the  purpose  of  accomplishing  or  carrying  ^''^^  *  '  ' 
into  effect  any  object  beyond  the  purpose  and  interest  of  the  power,  when  an 
vnngement,  in  pursuance  of  which  the  appointment  of  a  reversionary  estate 
is  made,  is  such  that  in  substance  the  appointee  gets  the  full  value  of  the  rever- 
lioQ,  the  fact  that  the  appointor  derives  a  benefit  corresponding  to  the  value 
of  his  life  estate  is  not  sufficient  to  invalidate  the  appointment. 


Orifllth  G.J., 

Barton  and 

O'Connor  JJ. 
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(tilbbrt  and 
Others 

V. 

Stanton  and 
Othbrs. 


By  indenture  of  settlement,  property  consisting  of  about  247  acres  of 
unimproved  land  was  settled  on  S.  A.  S.,  a  married  woman,  for  life  with 
restraint  on  anticipation,  and  with  remainder  to  such  of  her  children  as  she 
should  appoint,  and  in  default  of  appointment  to  her  children  absolutely.  S. 
A.  S.  had  four  sons  and  six  daughters.  In  exercise  of  the  power,  she 
appointed  at  various  times  three  several  portions  of  the  land  to  three  of  her 
sons,  leaving  a  portion  of  35  acres  unappointed,  but  her  intention  to  appoint 
this  portion  to  her  fourth  son  John  William  was  well  known  to  her  family. 
By  deed  of  1st  December,  1891,  S.  A.  S.  purported  to  mortgage  the  rents  of 
the  whole  of  the  property  comprised  in  the  settlement  to  one  Harvey  to  secure 
an  advance  by  him  of  £450,  £135  of  which  was  applied  for  the  purpose  of 
paying  off  her  debts,  £280  for  the  purpose  of  erecting  a  now  dwelling  upon, 
and  further  sums  in  improving,  the  35  acres.  In  March,  1898,  Harvey  whose 
debt  then  amounted  to  about  £440  asked  for  payment.  At  this  time  the  35 
acre  block  was  under  lease  for  a  term  of  four  years  to  John  William  and 
and  another  at  a  rental  of  £120  per  annum,  but  the  rent  was  then  in  arrear  to 
the  extent  of  about  £130.  On  16th  April,  1898,  S.  A.  S.  executed  a  deed  of 
appointment  of  the  35  acres  in  favour  of  her  son  J.  W.  An  order  of  the 
Supreme  Court  was  obtained  on  28th  April,  1898,  removing  the  restraint  on 
anticipation,  and  on  3rd  May,  1898,  she  and  J.  W.  executed  a  mortgage  in  fee 
to  the  defendants  The  Tasmanian  Loan  Guarantee  and  Finance  Co.  to  secure 
£500  the  receipt  of  which  was  acknowledged  by  both  mortgagors.  In  a  suit 
to  impoach  the  appointment  as  a  fraud  on  her  power,  the  Supreme  Court  of 
Tasmania  held  on  the  evidence  that  it  was  not  proved  that  the  appointment 
was  executed  with  a  view  to  the  giving  of  the  mortgage. 

Held,  reversing  on  this  point  the  finding  of  the  Supreme  Court  of  Tasmania, 
that,  on  the  written  and  uncontradicted  evidence,  the  appointment  and  the 
mortgage  formed  parts  of  one  transaction  ;  but 

Jleld^  affirming  the  decision  of  the  Supreme  Court  of  Tasmania,  but  on 
different  grounds,  that  having  regard  to  all  the  facts,  including  the  age  of  the 
tenant  for  life,  the  debt  due  by  the  appointee,  and  the  fact  that  a  large  sum 
had  been  expended  by  the  appointor  since  the  date  of  the  settlement  in 
improving  the  settled  property  which  might  have  been  charged  upon  the  land 
in  the  hands  of  the  appointee  in  favour  of  other  objects  of  the  power,  the 
plaintiffs  had  failed  to  establish  affirmatively  that  the  mortgage  money  was 
not  distributed  between  the  mortgagors  with  due  regard  to  the  respective 
interests  of  the  appointor  and  appointee. 

Jleldy  further,  reversing  the  decision  of  the  Supreme  Court  of  Tasmania, 
that,  the  appointment  to  J.  W.  being  a  valid  exercise  of  the  power,  he  had  a 
good  title  to  the  estate  in  remainder,  and  that  his  mortgage  to  the  Finance 
Co.  could  not  be  impeached  on  grounds  not  raised  by  the  Bill. 


Appeal  and  Cross-appeal  from  an  order  of  the  Supreme  Court  of 
Tasmania  dated  6th  May,  1904,  in  a  suit  to  set  aside  an  appoint- 
ment under  a  power  as  made  in  fraud  of  the  power,  and  a  conse- 
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quent  mortgage  made  by  the  appointee  and  alleged  to  be  taken   H.  C.  of  a. 

by  the  mortgagee  with  notice  of  the  facts  establishing  the  fraud.       ^ ^ 

The  facts  of  the  case  are  fully  set  forth  in  tlie  judgment  of  the  (Jilbkrt  and 

Court.  ^"/^ 

Stanton  and 
Others. 
Waterhouse,  (with  him  Dobaon),  for  appellants.     The  appoint-       

ment  was  fraudulent  inasmuch  as  it  was  not  made  for  the  benefit 
of  the  appointee,  but  to  raise  money  for  Mrs.  Stanton.  Tlie 
appointment  should  therefore  be  set  aside  and  also  the  tw^o  mort- 
gages made  thereunder. 

The  rule  is  that  which  was  applied  in  Topham  v.  Duke  of 
Portland  (1)  in  which  it  was  laid  down  by  RomiUy  M.R.,  that 
where  the  donee  of  the  power  and  the  appointee  agree  that  if 
the  appointment  be  made,  the  appointee  will  deal  with  the  fund 
appointed  in  a  manner  foreign  to  the  purpose  for  which  the 
power  was  intended,  the  appointment  is  void.  It  is  not  necessary 
to  prove  a  direct  bargain.  It  is  sufficient  to  show  such  a  bargain 
from  circumstantial  evidence :  Hnirvphrey  v.  Olver  (2).  The  deed 
of  appointment,  the  application  for  release  from  restraint  on 
anticipation,  the  subsequent  mortgage  and  the  lease  were  all  one 
transaction,  and  one  of  the  immediate  objects  is  to  benefit  the 
appointor.  This  is  sufficient  to  invalidate  the  deed  of  appoint- 
ment :  Duggan  v.  Dugqan  (3)  ;  In  re  Huish's  Charity  (4).  In 
Cockcroft  V.  Sutclife  (5)  it  was  found  as  a  fact  that  the  appointor 
derived  no  benefit  from  the  appointment.  But  here  the  appointor 
obtained  a  benefit.  She  obtained  by  means  of  it  an  accommoda- 
tion enabling  her  to  pay  a  subsisting  debt,  which  had  been  refused 
her  on  the  security  of  her  life  interest  alone.  There  is  a  distinc- 
tion between  the  exercise  of  a  power  of  appointment  by  deed  and 
by  will.  In  the  case  of  a  power  exercised  by  will  mere  proximity 
in  point  of  time  of  one  or  more  transactions  to  the  appointment 
will  not  form  a  ground  for  invalidating  such  transactions  :  Pares 
V.  Pares  (6).  But  where  the  exercise  of  such  power  by  will  is 
followed  by  a  subsequent  appointment  by  which  a  fraud  was 
attempted,  the  will  being  an  ambulatory  instrument,  would  be 

(1)  32  L.J.,  Ch.,  81.  (4)  L.R.  10  Kq.,  5. 

(2)  28  L.J.,  Ch.,  406.  (5)  25  L. J.,  Ch.,  313. 

(3)  L.R.  7  Ir.,  152.  (6)  ;«  L.J.,  Ch.,  216. 
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H.  C.  OK  A.    invalidated   by   the  subsequent   fraudulent  transaction :    In   re 

Kirwan'a  Trust  (X).     To  render  an  appointment  fraudulent  in 

GiLBKBT  AND  whicH   the   appointor  stipulates  for  his  own  benefit,  it  is  not 

Others      necessary  that  it  should  be  wholly  for  the  benefit  of  the  appointor: 

Stanton  and  Jackson  v.  Jackson  (2).     Where  an  appointor  stipulates  for  a 

contingent  benefit  for  himself,  but  added  to  the  sum  appointed 

by  him  a  sum  greater  than  the  contingent  benefit,  the  Court 
uplield  the  appointment :  Cooper,  v.  Cooper  (3).  Before  the  Court 
can  uphold  such  an  appointment  as  this,  it  must  be  shown  that 
the  fraudulent  part  is  severable  from  the  rest.  Here  no  sever- 
ance is  possible.  Where  a  donee  of  a  power  appointed  the  fund  to 
one  of  the  objects  of  the  power  on  an  understanding  that  the  latter 
was  to  lend  the  fund  to  the  former,  although  on  good  security, 
the  appointment  was  held  bad :  Arnold  v.  Hardvnck  (4). 

Crisp,  for  respondent  the  Curator  of  Intestate  Estates  repre- 
senting the  estate  of  Sarah  Ann  Stanton  (deceased).  Mrs,  Stanton 
admits  the  invalid  exercise  of  the  power  and  has  no  interest  in 
the  event.  The  Finance  Co.  should  pay  the  costs  of  the  Curator. 
[He  cited  In  re  Marsden's  Trust  (5)]. 

Lodge,  for  respondents  other  than  the  Curator  of  Intestate 
Estates.  The  question  is — would  the  appointment  have  been  made 
whether  the  appointor's  debts  had  been  paid  ofi*  or  not :  Cooper 
V.  Cooper  (6).  The  evidence  of  settled  intention  on  the  part  of 
the  appointor  to  make  this  appointment  is  impoitant.  Provision 
had  been  made  for  all  the  other  sons  and  two  daughters  leaving 
only  one  son  and  three  daughtera  unprovided  for.  The  only  land 
not  dealt  with,  out  of  which  provision  could  be  made,  was  the  35 
acres.  There  was  evidence  that  it  was  the  appointor's  intention 
since  1886  to  appoint  the  property  to  John  William ;  and  it  was 
an  understood  thing  also  that  the  three  daughters  were  to  be 
provided  for  out  of  this  property.  There  is  also  evidence  that  at 
the  time  of  the  appointment  John  William  promised  his  mother 
to  make  provision  for  his  sisters.     What  was  actually  done  was 

(1)  25  Ch.  D.,  373.  (4)  7  Sim.,  343. 

(2)  Dr.,  91  ;  7  CI.  &  F..  977.  (5)  28  L.J.,  Ch.,  906. 

(3)  L.R.  5  Ch.,  203.  (6)  L.R.  5  Ch.,  203. 
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always  intended  by  the  appointor,  and  understood  by  all  concerned  ^  ^'  ^^  ^• 

to  be  her  intention.  ,^^ 

The  evidence  of  a  bargain  is  inconclusive.      An  inference  of  Gilbebt  and 

fraud  must  not  be  drawn  except  on  very  strong  evidence.     Mrs.     Othkbs 

Stanton  brought  a  very  substantial  contribution  into  the  mort-  Stanton  and 

*     ,  ''  Others. 

gage.     At  that  time  she  had  rent  reserved  imder  the  lease  amount-       

ing  to  £80  per  annum,  which  was  to  go  to  payment  of  interest 
and  reduction  of  the  debt.  Before  the  mortgage  her  life  estate 
was  not  charged  in  any  way,  nor  could  she  at  that  time  bind  it. 
A  bill  of  sale  had  been  executed  by  her  in  favour  of  one  Harvey, 
but  the  appointee  was  also  under  a  substantial  obligation  to 
Harvey,  being  his  lessee  and  at  the  time  in  arrears  with  his  rent. 
The  loan  on  mortgage  of  the  appointed  property  settled  the  debt 
to  Hai-vey,  £280  of  which  was  incurred  in  building  a  house  on 
the  property.  By  the  mortgage  the  appointor  charged  her  life 
interest  up  to  the  hilt.  The  real  intention  of  the  appointor  was 
to  benefit  the  appointee.  The  appointment  was  made  at  a  time 
when  it  was  of  great  benefit  to  the  appointee  and  also  incidentally 
of  some  benefit  to  the  appointor.  This  cannot  invalidate  the 
exercise  of  the  power:  In  re  HuisJis  Charity  (1).  In  In  re 
Kirwan*8  Trusts  (2)  the  bargain  was  read  as  containing  a  term 
that,  if  the  appointee  did  not  perform  her  undertaking,  the  will 
would  be  revoked.  In  Humphrey  v.  Olver  (3),  the  appointor  was 
reluctant  to  made  the  appointment,  and  was  only  induced  to  do 
so  on  condition  of  herself  receiving  a  large  benefit.  That  case 
is  in  no  way  like  the  present  one.  A  bond  fide  appointment  is 
good  where  made  to  an  object  of  the  power  with  a  view  to  the 
immediate  settlement  of  the  appointed  property  with  the  appro- 
bation of  the  appointee :  Pry  or  v.  Pry  or  (4).  Paltrier  v.  Wheeler 
(5),  and  WeUesley  v.  Momington  (6)  are  both  distinguishable  from 
the  present  case  in  the  interests  reserved  to  the  appointor.  The 
fact  that  under  tlie  provisions  of  an  appointment  some  persons 
who  are  not  objects  of  the  power  may  take  interests  in  the 
appointed  fund  is  not  sufficient  o£  itself  to  invalidate  the  appoint- 
ment.    Nor  does  the  fact  that  the  donee  of  the  power  may  derive 

(1)  L.R.  10  £q.,  5.  (5)  2  Ball  &  B.,  29  :  and  on  appeal,  2 

(2)  25  Ch.  D.,  373.  DeG.  J.  &  S.,  205. 

(3)  28  L.J.,  Ch.,  406.  (6)  2  K.  &  J.,  143. 

(4)  32  L.J.,  Ch..  731. 
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H.  C.  OF  A.  a  benefit  under  the  appointment  necessarily  render  the  appoint- 
^'        ment  invalid  :  Roach  v.  Trood  (1). 

GiiJSERT  AND      As  to  the  cross  appeal,  the  Court  below  held  the  appointment 

V.  good,  and  the  mortgage  bad  so  far  as  it  purpoited  to  bind  any- 

^Othkrh!^^  thing  more  than  the  life  interest  of  Mrs.  Stanton.   If  the  appoint- 

ment  is  good,  the  mortgage  is  good.      A  deed  cannot  be  set  aside 

on  a  slender  inference  as  to  the  maker's  intention.  The  amount 
of  £100  each  decreed  to  be  paid  to  the  two  plaintiffs  and  the 
defendant  Susan  Isabel  Nicholls  should  be  reduced  to  £50  each 
by  reason  of  the  codicil  of  Sarah  Ann  Stanton.  This  codicil 
should  be  ref ened  to  by  the  Court,  although  not  put  in  evidence 
in  tke  Supreme  Court. 

[Per  GiiriaTn. — We  do  not  think,  even  if  the  codicil  could  be 
looked  at,  it  would  affect  the  matter.] 


Waterhouae  in  reply.  The  test  suggested  in  Cooper  v.  Cooper 
(2)  must  be  applied.  Would  the  appointment  have  been  carried 
out  whether  there  was  a  bargain  for  the  benefit  of  the  appointor 
or  not  ?  If  not,  then  the  appointment  is  bad.  On  the  authority 
of  In  re  Turner*8  Settled  Estates  (3),  although  the  terms  of  the 
bargain  are  reasonable,  yet  if  the  appointor  gets  something  more 
than  he  is  entitled  to,  the  appointment  is  bad.  What  the  appointor 
gave  was  her  life  estate ;  what  she  got  was  £450.  The  values 
must  be  considered  at  the  time  of  the  appointment.  What  she 
gave  depended  on  her  expectation  of  life,  and  it  has  been  shown 
she  was  in  very  bad  health.  It  cannot  be  said  that  what  she 
gave  was  equivalent  to  what  she  got.  The  £280  spent  by  the 
life  tenant  was  for  the  purpose  of  providing  a  comfortable  home 
for  herself  and  John  William  for  the  rest  of  their  lives,  and  not 
merely  to  benefit  the  estate. 

Lodge  cited  In  re  Montague  (4)  and  Frith  v.  Cavieron  (5). 

Cwr.  adv.  vult. 


(1)  3  Ch.  D.,  429,  at  p.  440.  (4)  (1897)  2  Ch.,  8. 

(2)  L.R.,  5  Ch.,  203.  (5)  L.R.  12  Eq.,  169. 

(3)  28  Ch.  D.,  205. 
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The  judgment  of  the  Court  was  read  by  S-  C-  ^^  A- 

Barton   J.     This  is  an   appeal   from   the  judgment   of   the 
Supreme  Court  of  Tasmania  in  a  suit  to  set  a^side  a  deed  of  appoint-  gilbert  and 
ment  on  the  ground  that  it  was  executed  for  the  benefit  of  the     ^^^^iw 
appointor  in  pursuance  of  an  arrangement  between  the  appointor  Stanton  and 

and  the  appointee,  and  that  the  appointment  was  therefore  in 

fraud  of  the  power.  The  suit  was,  in  accordance  with  the  practice  ApiSiSth. 
of  that  State,  heard  by  the  Full  Court  on  oral  evidence,  and  the 
Court  held,  upon  the  facts,  that  the  alleged  arrangement  was  not 
proved.  They  regarded  the  case  as  resting  on  the  evidence  of  one 
witness,  who,  in  their  opinion,  was  unreliable.  They,  however, 
directed  that  the  deed  impeached  should  be  varied  in  several 
particulars  to  the  prejudice  of  some  of  the  respondents.  From 
this  decree  there  were  cross  appeals. 

By  an  indenture  of  settlement  dated  5th  October,  1872,  two 
blocks  of  land,  containing  respectively  212  acres  and  35  acres,  were 
conveyed  to  tioistees  upon  trust  to  pay  the  rents  and  profits  to 
Sarah  Ann  Stanton  for  life  for  her  separate  use  without  power  of 
anticipation,  and  after  her  death  upon  trust  for  "the  child  or  such 
one  or  more  exclusively  of  the  others  or  other  of  her  children  if 
more  than  one  in  such  shares  and  with  such  future  and  executory 
or  other  trusts  for  the  benefit  of  the  said  children  or  some  one  or 
more  of  them  with  such  provisions  for  their  maintenance,  education 
and  benefit,  and  upon  such  conditions  and  with  such  restrictions" 
as  she  should  by  deed  or  will  appoint,  and  in  default  of  appointment 
in  trast  for  all  her  children  who  being  sons  sliould  attain  21  or  being 
daughters  should  attain  that  age  or  marry.  Sarah  Ann  Stanton 
was  then  the  wife  of  John  Stanton,  and  had  four  sons,  Rheuben, 
Alfred,  Joseph,  and  John  William,  and  six  daughters.  All  the 
children  attained  21.  One  of  the  daughters  died  in  March,  1891, 
without  issue.  By  deed  poll  dated  28th  October,  1887,  Sarah  Stan- 
ton appointed  72  acres,  part  of  the  212  acres,  to  her  son  Joseph  in 
fee  subject  to  her  own  life  interest.  By  an  indenture  dated  26th 
November,  1894,  she  appointed  two  pieces  of  land  containing 
respectively  39  acres  and  31  acres,  being  other  portions  of  the 
212  acres,  to  her  son  Rheuben  in  fee  subject  to  a  term  of  years 
reserved  to  herself.  By  another  indenture  dated  12th  January, 
1897,  she  appointed  the  remainder  of  the  212  acres  to  her  son 
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'    '         '  Alfred,  also  subject  to  a  term  of  years  reserved  to  herself.     At  the 

x^^        date  of  the  settlement  of  1872  the  whole  of  the  land  comprised  in  it 

(iiLBKRT  AND  was  bush  land,  uncultivated,  and  of  little  value,  although  it  has 
Othkiw 

i;.  since  acquired  considerable  value  for  the   cultivation  of  fruit. 

^Ch'HKR^^'^  Sarah  Stanton  and  her  husband  resided  on  the  block  of  35  acres, 

which  is  the  subject-matter  of  this  suit,  and  John  William,  who  was 

their  youngest  son,   resided   with  them.     In  1891  she  and  lier 
husband  were  indebted  to  one  Cane  in  the  sum  of  £135  wliich  was 
secured,  as  was  supposed,  by  a  deposit  of  the  settlement  and  title 
deeds,  and  in  that  year  they  requested  one  Harvey,  to  whom  they 
were  also  indebted,  to  pay  off  Cane  and  make  them  an  advance  of 
£280  for  the  purpose  of  erecting  a  new  dwelling  house  upon  tlie 
35  acres,  which  he  agreed  to  do  upon  receiving  proper  security. 
Accordingly,  a  deed  dated  1st  December,  1891,  and  made  between 
John  Stanton  of  the  first  part,  Sarah  Stanton  of  the  second  part, 
and  Harvey  of  tlie  third  part,  was  executed,  which  purported  to 
mortgage  the  accrued  and  future  rents  of  the  whole  of  the  property 
comprised  in  the  settlement  together  with  all  the  furniture,  farm- 
ing   stock,    implements   and    other    personal    property    of    the 
mortgagors  to  Harvey  to  secure  the  repayment  to  him  on  demand 
of  £450  with  interest  at  10%.     The  attempted  appointment  of  the 
future  rents  was  of  course  ineffectual,  but  the  security  seems  to  have 
been  given  and  a<»epted  in  good  faith,  and  on  the  aasumption  that 
it  was  valid.     There  was  evidence  that,  besides  the  sum  of  £280 
which  was  expended  on  the  erection  of  a  new  dwelling  house  upon 
the  35  acres,  other  portions  of  the  money  advanced  by  Harvey  were 
expended  upon  it  in  improvements.     Tliere  was  abundant  evidence 
that  it  had  for  many  yeai-s  been  the  fixed  intention  of  Saiuh 
Stanton  that  the  land  should  go  after  her  death  to  John  William. 
The  other  sons  had  been  already  provided  for  as  above  stated. 
She  had,  indeed,  in  a  will  executed  by  her  in  September,  1886, 
appointed  the  212  acres  to  her  three  eldest  sons  in  equal  shares, 
and  had  appointed  the  35  acres  to  John  William  subject  to  a 
charge  of  £50  in  favour  of  each  of  her  six  daughters.     This 
intention  was  well  known  to  al  the  members  of  her  family.     In 
March,  1898,  Harvey,  whose  debt  then  amounted  to  about  £440, 
tasked  for  payment.     At  this  time  the  35  acre  block  was  under 
lease  for  a  term  of  four  years  to  John  William  and  one  Gilbert, 
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her  son-in-law,  at  a  rent  of  £120  or  £125  per  annum,  which  was   S-  C*  ^^  '^• 
to  be  paid  to  Harvey  in  reduction  of  his  debt,  but  the  rent  was      v__^ 
then  in  arrear  to  the  extent  of  about  £130.     Sarah  Stanton  was  Gilbert  and 
desirous  of  paying  off  the  debt,  and  on  8th  March  she  went  with     ^^^ 

John  William  to  Hobart  to  make  arrangements  for  raising  the  ^^tatiton  and 

°  °  Others. 

necessary  loan.     She  there  saw  the  manager  of  the  defendants,       

the  Tasmanian  Loan,  Guarantee  and  Finance  Co.,  and  received 
some  encouragement,  but  having  consulted  a  medical  adviser  and 
being  advised  by  him  to  return  home,  she  did  so,  leaving  John 
William  to  continue  the  negotiations  for  the  loan.  In  the  result 
she  executed  a  deed  of  appointment  of  the  35  acres,  dated  1 6th 
April,  in  favour  of  John  William  in  fee  subject  to  her  own  life 
estate,  and  they  joined  in  executing  a  deed  of  mortgage,  dated 
3rd  May,  to  the  defendants  the  Finance  Co.  to  secure  £500, 
expressed  to  be  paid  to  them,  and  the  receipt  of  which  they  thereby 
acknowledged.  The  mortgage  debt  was  made  repayable  by  two 
instalments  of  £50  each,  payable  respectively  on  3l8t  March,  1899, 
and  31  st,  March  1900,  the  balance  being  payable  on  31  st  March, 
1901.  Interest  at  8%,  reducible  to  7%  on  punctual  payment,  was 
to  be  payable  half-yearly  on  the  balance  due  from  time  to  time, 
but  the  total  liability  on  the  mortgage  was  not  to  exceed  £600. 
The  mortgagors  jointly  covenanted  to  pay  in  the  manner  above 
stated* 

The  £500  thus  raised  was  applied,  after  payment  of  the  mort- 
gagee's costs,  in  discharge  of  the  debt  due  to  Harvey,  and  the 
balance,  £15,  was  paid  to  John  William  by  way  of  loan  from  his 
mother.  On  3rd  May  John  William  and  Gilbert  surrendered  their 
existing  lease.  By  a  lease  dated  4th  May  Sarah  Stanton  demised 
the  land  to  John  William  for  a  term  of  seven  years  at  a  rent  of 
£80  per  annum,  and  he  appears  to  have  promised  verbally  to  pay 
her  a  further  sum  of  £20  per  annum.  By  a  deed  of  the  same 
date  the  Finance  Co.  confirmed  the  lease,  and  Sarah  Stanton 
appointed  them  her  attorneys  to  receive  the  rent,  which  was  in 
fact  collected  by  them  and  applied  in  reduction  of  the  mortgage 
debt.  In  December,  1903,  the  debt  had  been  reduced  to  alx)ut 
£230.  At  John  William*s  death  in  1901  his  rent  was  in  arrear  to 
the  extent  of  £135. 

For  the  purpose  of  enabling  Sarah  Stanton  to  give  an  effectual 
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H.  C.  OF  A.   security   an   order   was   obtained   from   a   Judge   in   Chambers 

empowering  her  to  bind  her  separate  estate  notwithstanding  the 

Gilbert  and  restraint  on  anticipation.     John  William  died  on  16th  May,  1901, 

Others       intestate,  and  administration  of  his  estate  was  granted  to  the 

Stanton  and  defendants  the  Perpetual  Trustees  Co.  Ltd. 
Othrrs 

On  7th  March,  1902,  they  executed  a  second  mortgage  of  John 

William's  estate  in  the  land  to  the  defendants  the  Finance  Co.,  to 
secure  a  sum  of  £250  which  was  borrowed  by  the  Trustees  Co. 
under  an  order  of  the  Court  for  the  purpose  of  discharging  John 
William\s  debts,  including  the  £15  due  to  his  mother  and  the  £135 
arrears  of  rent.     On  3rd  November,  1903,  the  plaintiffs,  who  are 
four  of  the  surviving  daughters  of  Saran  Ann  Stanton,  filed  their 
bill  of  complaint  against  Sarah  Ann,  Rheuben,  Alfred,  Joseph, 
Susan   Nicholls   the   fifth   surviving   daughter,   the  Curator  of 
Intestate   Estates   as   representing  the   estate   of   the   deceased 
daughter,  the  trustees  of  the  settlement,  the  Finance  Co.  and  the 
Perpetual  Trustees  Co.     By  their  bill  the  plaintiffs,  after  setting 
out  the  facts,  charged  that  the  appointment  was  not  executed  for 
the  sole  purpose  of  benefiting  John  William  as  the  object  of  the 
power,  but  was  executed  for  the  purpose  of  enabling  the  debts  of 
Sarah  Ann  and  her  husband  to  be  paid  out  of  the  moneys  to  be 
raised  by  a  mortgage  of  the  35  acres,  that  John  William  did  not 
receive   any   benefit  from  the  mortgage   or  the  moneys  raised 
thereby,  and  that  the  appointment  should  be  set  aside ;  and  by 
the  prayer  of  the  bill  they  claimed  a  declaration  that  the  deed  of 
appointment  was  a  fraudulent  and  invalid  exercise  of  the  power 
of  appointment  and  that  it  might  be  set  aside,  with  consequent 
relief  against  the  defendants  the  Finance  Co.,  who  were  charged 
with  notice  of  the  trusts  of  the  settlement  and  of  the  fraud.     The 
bill  did  not  make  any  case  or  claim  for  rectification  of  the  appoint- 
ment or  mortgage.     By  the  decree,  dated  6th  May,  1904,  which 
is  prefaced  by  a  recital  that  "  the  Court  doth  not  think  fit  to  make 
any  order  as  to  the  specific  relief  sought  by  the  bill,"  it  was 
declared  that  at  the  time  of  the  execution  of  the  deed  of  appoint- 
ment Sarah  Ann  Stanton  intended  that  it  should  be  subject  to  a 
provision  for  raising  a  portion  or  sum  of  £100  for  each  of  two 
of  the  plaintiffs  and  the  defendant  Susan  Nicholls,  and  it  was 
ordered  that  on  the  decease  of  Sarah  Ann  Stanton  those  sums 
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should  be  raised  by  the  defendants  the  Perpetual  Trustees  Co.  out  ^'  ^-  o'  ^- 

1005 

of  the  land,  and  paid  to  the  beneficiaries  with  interest  at  5%  per        ^_* 

annnin,  which  was  to  be  charged  upon  the  land  in  priority  to  any  Gilbert  and 

mortgage    thereon  and   might  be   raised   by   mortgage.       The        thbius 

decree    further  ordered  that  the  land  should  stand  discharged  Stanton  and 

^  *^  Others. 

from  tlie  Finance  Co.'s  first  mortgage  except  as  to  Sarah  Ann       

Stanton's  life  estate.     From  this  decree  both  the  plaintiffs  and 
the  defendant  companies  have  appealed,  but  the  defendants  the 
Trustees  Co.  do  not  press  their  appeal.    The  reasons  for  the  judg- 
ment were  fully  stated  in  Court  by  Clark  J.  at  a  later  date.     The 
learned  Judges,  while  agreeing  that  the  allegations  contained  in 
the   bill,  if  conclusively  established,  would  support  a  decree  in 
accordance  with  the  power  of  the  bill,  thought  that  the  proof  of 
those  allegations  was  very  largely  dependent  upon  the  evidence 
of  Gilbert,  who  is  the  husband  of  one  of  the  plaintiffs,  and  who 
acted  with  John  William  in  the  negotiations  which  led  to  the 
preparation  and  execution  of  the  deed  of  appointment  and  subse- 
quent mortgage.     The  Court  thought  that  the  evidence  of  the 
defendant   Sarah  Ann,  on  which  the  plaintiffs  also  relied,  and 
which  was  taken  de  ben^  esse  in  consequence  of  her  age  and 
infirmity,  was   inconsistent   with   the   evidence  of  Gilbert,  and 
that  the  evidence  of  both  was  contradicted  on  material  points 
by  the  evidence  of  witnesses  for  the  defendants.     They  then  pro- 
ceeded to  examine  the  evidence  of  the  witness  Gilbert  in  detail, 
comparing  it  with  the  other  evidence  in  the  case,  and  arrived  at 
the  conclusion  that  his  testimony  was  unreliable.     They  were 
unable  to  find  any  other  evidence  of  the  alleged  bargain  between 
John  William  and  his  mother.     They  therefore  thought  that  the 
plaintiffs  had  failed  to  establish  their  case  on  this  point.     We  will 
deal  later  with  the  reasons  for  their  adverse  judgment  against  the 
Finance  Co. 

This  Court  is  very  reluctant  to  differ  from  the  conclusions 
arrived  at  by  learned  Judges  upon  a  question  of  fact  which  depends 
upon  the  credibility  of  witnesses  examined  orally  before  the  Court. 
If,  therefore,  there  were  no  more  in  the  case,  we  should  be  content 
to  rest  our  judgment  on  this  part  of  the  case  on  this  ground. 
But  the  appellants  maintain  that  the  documentary  evidence  and 
undisputed  facts  establish  conclusively  that  the  execution  of  the 

VOL.  II.  31 
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H.  C,  OF  A.  deed  of  appointment  and  the  subsequent  mortgage  to  raise  money 

to  be  applied  in  payment  of  the  debt  of  Sarah  Ann  Stanton  and 

GiLBKRT  AND  h^r  husbaud  were  parts  of  the  same  transaction,  and  show  that 

Others      |.j^^  appointment  would  not  have  been  executed  if  John  William 

Stanton  and  had  not,  concurrently  with  his  mothers  agreement  to  execute  it. 

Others.  **  >»     .  . 

agreed  to  execute  the  mortgage  of  his  estate  in  remainder  for  her 

benefit.   It  is  necessary,  therefore,  to  examine  the  undisputed  facts 

more  fully.      It  appears  from  them  that  a  day  or  two  after  8th 

March,  John  William  signed  and  left  with  the  Finance  Co.  an 

application  for  a  loan  upon  a  printed  form  which  began  thus :  "  I, 

J.  W.  Stanton  of  Port  Cygnet  offer  the  property  which  I  value 

at  £1500  described  in  accompanying  proposal  as  security  for  a 

loan  of  £500  to  be  advanced  to  me  from  the  funds  of  the  Tasmanian 

Loan  Guarantee  and  Finance  Co.  Ltd.  for  three  years  at  7% ."  Then 

followed  a  statement  to  the  effect  that  the  applicant  deposited  a 

fee  of  £2  2s.  for  a  valuation  fee,  and  an  undertaking  to  execute  a 

mortgage,  with  other  usual  stipulations.     At  the  foot  opposite  the 

word  "  Name  "  was  written  "  J.  W.  Stanton,"  opposite  the  w^ord 

"  Address  "  "  Port  Cygnet,"  and  opposite  the  word  "  Occupation  " 

"  Farmer."   It  was  signed  "  John  Wm.  Stanton."  Tlie  accompanying 

"proposal"  gave  Jis  the  name  of  the  applicant  "John  William 

Stanton,"   as   his   occupation   "  Orchardist,"   and  as  his  address 

"Cradoc  Road,  Port  Cygnet."   The  schedule  of  property  at  the  foot 

of  the  proposal  described  the  land  in  question  as  situated  at  Cradoc 

Road  and  containing  an  area  of  35  acres  3  roods  12  perches,  with  a 

frontage  of  about  25  chains,  and  the  improvements  upon  it  as 

consisting  of  a  dwelling-house  with  six  rooms  and  attic  built  of 

wood,  with  an  apple  house  and  two  sheds.     The  spaces  for  giving 

other  particulars   were  left  blank.     The  proposal  contained  no 

statement  of  the   title  of  the   applicant  to  the  land,  and  it  is 

by  no  means  clear  that  in  making  this  application  he  intended 

to   make   it   for   himself.      The   circumstances   seem   rather  to 

suggest  that  he  was  acting  as  agent  for  his  mother.     On  14th 

March  the  valuator  of  the  company  made  his  report  upon  the 

application,   in  which   he   valued   the   property   at   £1000,  and 

certified  that  the  buildings  and  improvements  ought  to  be  insured 

for   £280.     The  application  and  valuation  came  in   due   course 

before  the  directors  of  the  company,  and  on  18th  March  their 
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solicitor,   Mr.  Simmons,  was  instructed  to  prepare  a  mortgage.    H.  C.  of  a. 
He  thereupon  procured  the  title  deeds,  and  on  examination  found  ^' 

of  course  that  John  William,  the  nominal  applicant,  had  no  title.  Gilbert  and 
Gilbert,  and  John  Stanton,  the  father,  apparently  on  the  same  day,     Others 
called  on  him,  when  according  to  the  contemporaneous  entry  in  Stanton  and 

his  diary  he  explained  to  them  the  difliculty  in  the  way  of  title,        

pointing  out  that  Sarah  Ann  had  only  a  life  estate  with  power  of 

appointment  to  one  or  more  of  her  children,  and  advised  them 

fully  how  the  difliculty  could  be  met.     He  did  not  say  what  advice 

he  gave,  but  it  is  suggested  that  he  must  have  advised  that  it  was 

necessary  either  to  execute  an  appointment  in  favour  of  one  or 

more  of  the  children  or  to  obtain  the  concurrence  of  all.     He 

denied  that  he  suggested  an  appointment  to  John  William.     On 

24th  March  John  William  and  Gilbert  came  to  Mr.  Simmons's 

office  and  gave  him  instructions  to  prepare  a  deed  of  appointment 

from  Mrs.  Stanton  to  John  William.     The  deed  was  prepared  on 

the  same  day,  and  was  executed  on  16th  April,  the  delay  having 

been  occasioned  by  the  restraint  on  anticipation  of  the  life  estate. 

On  30th  March  Mr.  Simmons  sent  a  clerk  to  Port  Cygnet  to  see 

John  William  and  explain  to  him  that  his  mother  could  not  give 

security  over  her  life  estate  without  an  order  of  the  Court.     On 

the  following  day  he  received  a   telegram  from  Mrs.  Stanton 

instructing  him  to  obtain  the  necessary  order.     The  application 

viss  made  on  28th  April  and  granted.     In  support  of  it  Mrs. 

Stanton  made  an  affidavit,  in  which,  after  stating  the  settlement 

and  the  appointment,  she  said  that  she  was  desirous  of  mortgaging 

her  life  interest  in  the  land,  and  that  her  son  John  William  was 

willing  to  join  with  her  in  mortgaging  the  land  in  order  to  raise 

£500  to  enable  her  to  discharge  her  debt  to  Harvey  and  the  costs 

incidental  to  the  proposed  loan.     In  the  meantime  Mr.  Simmons 

had  seen  John  William  and  conferred  with  him  "  as  to  carrying 

out  the  mortgage  to  the  Finance  Co.,"  and  had  handed  him  the 

appoinlment  "  and  fully  instructed  him  as  to  getting  the  same 

completed,"  and  he  also  conferred  with  him  as  to  the  lease  for 

seven  years  before  mentioned.     On  2nd  May  he  attended  the 

mortgagors  at  Port  Cygnet,  read  over  the  mortgages  to  them,  and 

attested  their  execution.     John  William  being  dead,  his  version 

of  the  transaction  cannot  be  obtained,  but  upon  these  facts,  and 
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H.  C.  OF  A.    entirely  irrespective  of  Gilbert's  evidence,  it  is  almost  impossible 
^_^       to  hold  that  the  appointment  was  unconnected  with  the  mortgage, 

Gilbert  and  or  to  suppose  that  the  promise  of  John  William  to  give  the  mort- 
v^         S^S^  ^^^  ^^^'  ^^  1?^^  ^^  least,  the  inducement  which  led  his  mother 

Stanton  and  to  execute  the  appointment  in  his  favour :  or,  to  put  it  in  other 

words,  to  suppose  that  the  power  of  appointment  would  have  been 

exercised  at  that  time  but  for  the  desire  to  discharge  Harvey's 
supposed  security  and  John  William's  promise  to  join  in  a  mort- 
gage for  that  purpose.     The  learned  Judges,  dealing  with  another 
part  of  the  case,  which  it  will  be  necessary  to  discuss  more  fully 
in  considering  the  cross-appeal  of  the  Finance  Co.,  were  of  opinion 
that  John  William  did  not  intend  when  he  executed  the  mortgage 
to  bind  his  interest  in  the  land,  but  executed  it  merely  as  a  matter 
of  form  to  enable  his  mother  to  give  a  good  security  upon  her  life 
interest.     At  present  it  is  suflScient  to  say  that  we  are  unable  to 
concur  in  this  view. 

.  The  general  rule  relied  on  by  the  appellants,  and  as.  to  which 
there  is  no  doubt,  is,  as  expressed  by  Lord  Westbury  L.C.  in  DuJce 
of  PortlaTid  v.  Topham  (1),  "  that  the  donee,  the  appointor  under 
the  power,  shall,  at  the  time  of  the  exercise  of  that  power,  and  for 
any  purpose  for  which  it  is  used,  act  with  good  faith  and  sincerity, 
and  with  an  entire  and  single  view  to  the  real  purpose  and  object 
of  the  power,  and  not  for  the  purpose  of  accomplishing  or  carrying 
into  effect  any  bye  or  sinister  object  (I  mean  sinister  in  the  sense 
of  its  being  beyond  the  purpose  and  interest  of  the  power.)  "  In 
the  same  case  Lord  St.  Leonards  said :  "  A  party  having  a  power 
like  this  must  fairly  and  honestly  execute  it  without  having  any 
ulterior  object  to  be  accomplished.  He  cannot  carry  into  execu- 
tion any  indirect  object,  or  acquire  any  benefit  for  himself, 
directly  or  indirectly."  Does  then  the  fact  that  the  appointment 
in  this  case  was  so  intimately  associated  with  the  mortgage 
necessarily  bring  the  case  within  the  prohibition  ?  Or  may  the 
primd  facie  inference  of  invalidity  be  rebutted  by  the  circum- 
stances of  the  case  ?  It  must  be  remembered  that  the  appointor 
was  tenant  for  life  in  possession  of  the  estate,  and,  although  she 
was  not  just  then  in  good  health,  her  life  estate  may  have  been  of 
considerable  value.     Moreover,  since  the  date  of  the  settlement 

(I)  11  H.L.C.,  32,  at  p.  54. 
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she  had  expended  over  £300  upon  the  land  in  permanent  improve-   H.  O.  of  A. 

ments.      In  M" Queen  v.  Farquhar  (1),  the  case  was  this :   By  a 

settlement  the  land  in  question  was  settled  to  the  use  of  A.  for  Gilbert  akd 

life,  with  remainder  to  the  use  of  his  wife  for  life,  with  remainder      Othkbs 

to  the  use  of  such  of  his  children  as  he  should  by  deed  or  will  Stanton  and 

Others. 
appoint.     By  deed  of  15th  July,  1771,  A.  appointed  the  land  to 

his  eldest  son  Robert  (apparently  the  only  son  of  age)  subject  to 
the  life  estates.     By  indentures  of  lease  and  release  dated  30th 
and  31st  August  in  the  same  year,  reciting  the  settlement  and 
appointment,  the  father,  the  mother,  and  Robert  in  consideration 
of  a  sum  of  £8000  expressed  to  be  paid  to  all  of  them  conveyed 
the    land   to  one  T.      It  appeared   from   the   abstract  of   title 
that   A.  had  before  the  execution  of  the  appointment  entered 
into  a  contract  with  T.  for  the  sale  of  the  estate  to  him,  and  had 
obtained  an  adverse  opinion  from  counsel  on  the  question  whether 
he  could  make  a  title  without  making  an  appointment  to  the  son 
of  age.     The  appointment  was  then  made.     T.'s  successor  in  title 
having  contracted  to  sell  the  land,  it  was  objected  by  the  purchaser 
that  upon  these  facts  the  appointment  by  A.  to  his  son  Robert 
appeared  to  have  been  made  under  a  previous  agreement  between 
them,  and  that  if  the  father  derived  any  benefit  from  that  agree- 
ment, which  seemed  probable,  or  even  made  a  previous  stipulation 
that  his  son  should  join  him  in  the  sale,  which  there  was  the 
strongest  reason  to  apprehend,  it  would  have  been  a  fraudulent 
execution   of   the    power.     Lord   Eldon   said   (2),  "It  is    clear, 
if  nothing  appeared,  but,   that   the   father   and   mother,  seised 
for  their   lives,   with   such   a    power,  appointed    in    favour   of 
their  son   in   fee,   and   afterwards    by    a    transaction,    separate 
from,  or  connected  with,  the  transaction  of  the  power,  suppos- 
ing, their  intention  had  been  to  give  the  entire  benefit  of  the 
reversion  to  their  eldest  son,  after  such  appointment,  either  by 
previous  or  subsequent  contract,  to  which  the  son  was  a  party, 
they  had  sold  the  estate  for  £8000,  the  full  value,  and  upon  the 
face  of  the  instruments   that  money  appeared  to  have  been  paid 
to  the  three,  in  law  and  equity  that  would  have  been  a  payment 
to  them  according  to  the  interests  they  had  in  the  estate."     He 
proceeded  to  point  out  that  mere  suspicion  of  fraud  was  insufficient, 

(1)  11  Ves.,  467.  (2)  II  Ves.  467,  at  p.  479. 
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H.  0.  or  A.    saying  (1) :   "  The  Coui-t  would  go  a  great  wav,  and  would  make 

1905  o         o  ./ 

^*J^       great  havoc  amongst  titles,  by  holding,  that,  afterwards,  at  a  con- 

Gilbert  and  siderable  distance  of  time,  or  immediately,  (for  there  must>    be 

^^^^^      regard  to  the  intervening  circumstances)  as  such  a  transaction  took 

Stanton  and  place  parties,  who  might  take  improper  advantages  in  their  deal- 

ings  upon  the  estate,  they  must  prove,  that  they  did  not."     And, 

after  referring  to  the  facts  in  detail,  he  added :  "  It  does  not  appear, 
that  the  estate  sold  for  less  than  its  value ;  that  the  son  got   less 
than  the  value  of  his  reversionary  interest.  But  the  estate  becom- 
ing his  absolutely  by  the  appointment, he  by  an  instrument,  affected 
by  nothing  but  the  contents  of  it,  as  the  owner  of  the  reversion 
accedes  to  the  purchase;  conveys  with  his  father  and  mother,   in 
consideration  of  £8000;  and  the  parties,  taking  the  conveyance,  pay 
the  money  to  the  father,  the  mother,  and  the  son;  to  be  dealt  witli 
according  to  their  respective  interests :  that  is,  according  to  their 
rights  in  the  land ;  and  though  the  contract  with  Tref  usis  was  only 
to  substitute  money  for  the  estate,  there  was  nothing  to  show,  that 
the  son  was  not  to  receive  a  due  proportion  of  the  money,  when 
the  contract  was  afterwards  executed   by   the  deed;  in  which 
he  joins;  and  with  his  father  and  mother  receives  all  the  money." 
This  case  appears  to  establish  three  principles  :  (i.)  That  it  is  no 
objection  to  an  appointment  of  a  reversionary  estate  by  the  tenant 
for  life  that  he  ha«  entered  into  an  agreement  with  the  intended 
appointee  that  the  estate  shall  afterwards  be  sold  and  the  purchase 
money  divided  betwen  them  in  proportion  to  the  value  of  their 
respective  interests ;  (ii.)  That,  when  upon  a  conveyance  of  land 
by  the  owners  of  the  life  estate  and  the  estate  in  remainder  the 
purchase  money  is  expressed  to  be  paid  to  them  jointly  the  pre- 
sumption is  that  it  is  paid  to  them  in  proportion  to  their  respective 
interests  in  the  land;  and  (iii.)  That  the  burden  of  proof  in  such 
a  case  lies  on  those  who  set  up  the  case  of  fraud. 

Cockcroft  V.  Sidcliffe  (2)  was  a  case  in  which  a  tenant  for  life 
with  a  power  of  appointment  among  his  children  appointed  to  two 
of  them,  and  then  joined  with  them  in  a  mortgage,  the  money 
being  expressed  to  be  paid  to  all  of  them.  It  appeared  that  it  had 
been  arranged  that  the  father  should  enter  into  partnership  with 
the  two  appointees  in  a  business  on  equal  shares,  to  be  carried  on 

(1)  11  Ves.,  467,  ttt  p.  480.  (2)  25  L.J.  Ch.,  313. 
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upon  the  settled  property,  for  which  purpose  the  trustees  of  the   H-  C.  of  A. 
settlement  granted  a  lease  to  the  father.  It  was  further  agreed  that 
for  the  purpose  of  carrying  on  the  business  a  sum  of  £800  should  Gilbkrt  and 
be  raised  on  the  security  of  the  father's  bond,  a  mortgage  of  the      ^»*^ 
fixtures  used  in  the  business,  and  a  mortgage  by  the  sons  of  their  Stanton  and 

interest  in  the  estate  in  settlement.     In  order  to  facilitate  this       

arrangement   the   father  appointed  the  estate  to  the  two  sons 
subject  to  his  life  interest,  and  they  executed  a  mortgage  of  their 
reversionary  interest  accordingly.      Wood  V.C.,  after  stating  the 
rule  of  law  and  referring  to  M' Queen  v.  Farqahfw  (1),  from  which 
he  quoted  Lord  Eldon-8  words,  "  There  was  nothing  to  show  that 
the  son  was  not  to  receive  a  due  proportion  of  the  money,  when 
the  contract  was  afterwards  executed  by  the  deed,"  proceeded  (2) : 
"  I  think,  seeing  that  the  father  does  throw  into  this  matter,  clearly 
and  manifestly  for  the  sons'  benefit,  for  starting  them  in  life, 
considerable  property  of  his  own,  I  am  entitled  to  look  upon  it  as 
Lord  Eldon  looked  upon  it  in  M" Queen  v.  Farquhar  as  if  the 
money  was  raised  according  to  the  respective  rights  of  all  the 
parties  interested  in  the  property."     Finally  he  said  on  this  part 
of  the  case :  "  As  to  the  substance  of  the  case,  all  the  authorities 
justify  me  in  holding  it  to  be  a  bondjide  appointment.     In  the 
cases  which  have  been  cited  aa  to  the  possibility  of  the  father 
getting  a  benefit  in  the  manner  suggested,  through  this  mortgage, 
there  is  nothing  to  prevent  my  upholding  the  appointment."     This 
case  is  authority  for  the  further  principle  that,  when  the  arrange- 
ment in  pursuance  of  which  the  appointment  of  a  reversionary 
estate  is  made  is  such  that  in  substance  the  appointee  gets  the  full 
value  of  the  reversion,  the  fact  that  the  appointor  derives  a  benefit 
coiresponding  to  the  value  of  his  life  estate  is  not  sufficient  to 
bring  the  case  within  the  rule.     It  further  establishes  that  regard 
is  to  be  had  to  the  substance  rather  than  to  the   form  of  the 
transaction. 

In  Cooper  v.  Cooper  (3),  James  V.C.,  after  remarking  that 
the  case  was  "an  illustration  of  a  class  of  cases  in  which  rules 
laid  down  by  the  Court  of  Chancery  for  the  prevention  of  fraud 
are  endeavoured  to  be  strained,  upon  technical  gi'ounds,  so  as  to 
produce  fraud  in  such  a  way  that  one  sometimes  cannot   help 

(1)  U  Yea.,  467,  at  p.  481.  (2)  25  L,J.  Ch.,  313,  at  p.  315. 

(3)  L.R.  8  Eq.,  312. 
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H.  C.  OF  A.   wishing  that  there  was  a  Court  of  Equity  for  the  purpose    of 
^^^       correcting  the  dealings  of  the  Court  of  Chancery  in  these  matters," 

Gilbert  and  went  on  to  say  that  in  that  case,  fortunately,  he  was  able  to  deal, 
THERs      ^^^  ^-^j^  ^^y  technical  rule,  but  with  the  substance  and  truth  of 

Stanton  asv  ^\iq  case,  which  he  proposed  to  do,  and  came  to  the  conclusion  on 

the  facts  that,  although  the  appointor  in  form  obtained  a  small 

contingent  benefit  for  himself  from  the  appointed  propertj^  there 
was  no  corrupt  fraudulent  or  sinister  purpose  whatever  on  the 
part  of  the  appointor,  that  the  appointment  was  made  by  liim 
in  honest  execution  of  his  power  and  substantially  for  the 
benefit  of  his  daughter  the  appointee.  On  appeal  (1),  the  decision 
was  affirmed,  but  on  difierent  grounds.  Lord  Hathevley  L.C- 
did  not  "  see  his  way  to  break  in  upon  the  rule  that  the  donee 
of  a  power  cannot  stipulate  for  any  benefit  for  himself  with 
reference  to  the  exercise  of  the  power;  and  that  if  he  does  so, 
the  whole  appointment  is  vitiated  by  the  consideration  that  he 
has  not  made  it  with  the  simple  intention  of  providing  for  the 
children."  He  put  the  question,  "  Would  the  appointment  have 
been  made  but  for  the  condition  ?"  and  found  himself  upon  the 
facts  able  to  answer  the  question  affirmatively.  This  case  there- 
fore does  not  help  the  respondents.  On  the  other  hand,  not  being  a 
case  of  an  appointment  of  a  reversionary  interest,  it  does  not  affect 
the  principles  established  by  the  cases  of  M'Queen  v.  Farquhar  (2) . 
and  Cockroft  v.  Sutcliffe  (3.)  In  Re  Huislis  CfuiHty  (4),  Lord 
Romilly,  after  referring  to  these  two  cases,  said :  "  The  meaning 
and  the  good  sense  of  the  rule  appears  to  be,  that  if  the  appointor, 
either  directly  or  indirectly,  obtain  any  exclusive  advantage  to 
himself,  and  that  to  obtain  this  advantage  is  the  object  and  the 
reason  of  its  being  made,  then  that  the  appointment  is  bad;  but  that 
if  the  whole  of  the  transaction  taken  together  shows  no  such  object, 
but  only  shows  an  intention  to  improve  the  whole  subject-matter  of 
the  appointment  for  the  benefit  of  all  the  objects  of  the  power, 
then  the  exercise  of  the  power  is  not  fraudulent  or  void,  although 
by  the  force  of  circumstances  such  an  improvement  cannot  be 
bestowed  on  the  property  which  is  the  subject  of  the  appointment 
without  the  appointor  to  some  extent  participating  therein." 
We  proceed  to  apply  these  principles  to  the  present  case.     In 

(1)  L.R.  5  Ch.,  -203.  (3)  25  L.J.  Ch.,  313. 

(2)  11  Ves.,  467.  (4)  L.R.  10  Eq.,  5,  at  p.  9. 
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March,  1898,  the  value  of  the  life  estate  was   uncertain.     The   H-  C.  of  A. 

rental   value  of  the   land  was  taken  at   £80.     The  tenant  for       , \ 

life  in  fact  lived  for  six  years  longer.     She  was  indebted  to  Gilbert  and 
the   extent  of  £440,  of  which  sum  more  than   £300  had  been      ^^^^ 
expended  in  permanent  improvements  which  would  enure  to  the  Stanton  and 

*-  ^  *■  OTHEK.S. 

benefit  of   the   person   who   ultimately  became  entitled  to  the       

remainder.  She  had  not,  of  course,  as  tenant  for  life  any  lien 
upon  the  land  for  the  value  of  the  improvements,  but  there  can 
be  no  doubt  that  she  had  power,  on  appointing  the  land  to  any 
of  her  children,  to  charge  it  with  a  corresponding  sum  to  be 
distributed  amongst  the  other  children,  so  as  in  effect  to  recoup 
the  amount  by  which  her  personal  estate  would  have  been 
diminished  if  the  debt  remained  unpaid  at  her  death.  On  the 
other  hand,  about  £130  of  the  debt  consisted  of  rent  which  John 
William  ought  to  have  paid  to  Harvey.  Substantially,  therefore, 
the  whole  of  the  debt  consisted  either  of  moneys  which  John 
William  was  bound  to  pay  or  moneys  with  which  she  could 
eflfectually  charge  the  reversionary  interest.  In  the  absence  of 
evidence  it  would  be  presumed  that  the  mortgage  money  was 
distributed  between  the  tenant  for  life  and  the  remainderman  in 
proportion  to  their  respective  interests.  We  know,  however,  how 
it  was  actually  disposed  of.  £130  of  it  went  in  payment  of  John 
William's  debt,  and  practically  the  whole  of  the  residue  in  pay- 
ment of  Sarah  Stanton's  debt.  If  her  expectation  of  life  were 
valued  at  six  years  (as  it  turned  out),  the  value  of  her  life  estate, 
having  regard  to  the  lease  of  4th  May  at  £80  per  annum,  would 
have  been  apparently  more  than  £300.  Let  us  suppose  for  a 
moment  that  it  was  valued  at  £320,  and  that  she  desired  to  apply 
the  whole  value  in  payment  of  her  debt,  and  that  John  William,  on 
the  other  hand,  desired  to  raise  and  pay  the  £130  for  which  he  was 
responsible,  (and  which  in  the  event  turned  out  to  be  approximately 
the  actual  burden  cast  on  the  reversion)  these  two  sums  making  up 
the  total  liability  to  Harvey.  And  suppose,  further,  that  it  was 
agreed  that  the  necessary  amount  to  defray  the  costs  of  a  mort- 
gage should  be  included  in  the  sum  to  be  borrowed  and  borne 
proportionally.  Could  it  be  affirmed  under  these  circumstances 
that  the  mortgage  money  was  not  divided  between  the  mortgagors 

with  a  proper  regard  to  the  value  of  their  respective  interests  ? 
voi^  II.  32 
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H.  C.  OF  A.    Or  suppose  that  the  mother  had  called  John  William's  attentioo 

to  the  fact  that  if  she  carried  out  her  known  intention  to  appoint 

(tilbebt  and  the  land  in  his  favour  he  would  be  getting  the  advantage  of  the 

Others      moneys  expended  on  improvements  to  the  exclusion  of  his  sisters, 

Stanton  and  and  had  insisted  that  he  should  undertake  to  make  the  sum  so 
Others 
expended  a  charge  upon  the  land  as  a  condition  of  making  the 

appointment,  and  he  had  accepted  the  position,  and  had  suggested 
that  the  same  purpose  would  be  better  served  by  his  joining  in  a 
mortgage  to  raise  the  money  and  pay  the  debt  in  his  mother's 
lifetime;  in  this  view  could  it  be  contended  that  the  money  was 
not  properly  distributed  {  Or  again,  suppose  that  John  William 
had  accepted,  as  an  honourable  obligation  incumbent  upon  himself, 
the  debt  incurred  for  the  improvement  of  the  property  which  was 
to  be  his,  in  which  view  practically  the  whole  of  the  £440 
would  have  been  regarded  as  his  debt  an  between  himself  and 
his  mother.  In  this  view  Sarah  Stanton  would  have  received 
not  more,  but  much  less,  than  her  proportional  share  of  the 
mortgage  money.  In  our  opinion,  if  any  of  these  states  of  facts 
had  existed,  or  any  state  of  facts  analogous  to  them,  the  presump- 
tion, which,  as  Lord  Eldon  says,  arises  from  the  payment  of  the 
purchase  money  to  both  the  mortgagors,  would  not  be  rebutted. 
And  the  circumstance  that  the  parties  may  have  taken  an 
erroneous  view  of  the  value  of  their  respective  interests  would 
not,  even  if  proved,  affect  this  result.  Both  parties  were  of  full 
age,  no  case  of  undue  pressure  is  set  up,  and  there  can  be  no  reason 
why  they  should  not  have  come  to  a  mutual  understanding  as  to  the 
respective  values  of  the  life  estate  and  the  reversion,  or  as  to  the 
amounts  which  they  recognized  as  being  fairly  due  by  each  of  them 
in  respect  of  the  debt,  or  as  to  the  amounts  which  should  be  regarded 
as  charged  upon  their  respective  interests.  It  has  been  already 
pointed  out  that,  John  William  being  dead,  his  version  of  the 
negotiations  between  himself  and  his  mother  cannot  be  obtained. 
And  it  may  be  said  that  there  is  no  evidence  to  support  either  of 
the  hypotheses  above  suggested.  There  is  some  evidence  (on 
which  indeed  the  Court  acted  in  another  part  of  the  case)  that 
Sarah  Ann  desired  that  John  William  should  undertake  a  burden 
of  £300  in  favour  of  his  sisters,  but  this  seems  to  have  been  in 
addition  to  the  charge  to  be  imposed  upon  the  land  by  the  mort- 


2  CtuR]  OF   AUSTRALIA.  467 


But  it  is  not  necessary  that  the  exact  terms  of  the  bargain   H*  ^'  o'  ^• 

should   have   been   specifically   formulated.     Both  parties  were       ^ ^ 

familiar  with  the  facts,  and  must  be  taken  to  have  had  them  in  Gilbert  and 

their  minds   during   the  negotiations.     And,  if   the   result  was      Othkbs 

such  that  if  it  had  been  arrived  at  on  arithmetical  or  aictuarial  Stanton  and 

Others. 
principles  it  would  have  been  fair,  a  Court  of  Justice  is  not  justi-        

fied  in  holding  the  bargain  fraudulent  on  the  conjecture  that  the 
parties  did  not  themselves  realise  how  fair  it  was.  For  those 
reasons  we  are  of  opinion  that  the  plaintiffs  have  failed  to  dis- 
charge the  burden  of  proof  incumbent  upon  them.  In  the  result 
we  agi'ee  with  the  conclusion  of  the  Supreme  Court  on  this  point, 
but  not  for  the  same  reasons.  The  plaintiffs'  appeal  therefore 
fails. 

We  pass  now  to  the  cro&s  appeal.  The  decree  as  already  stated 
directed  that  the  defendants  the  Perpetual  Trustees  Co.,  the 
administrators  of  John  William,  should  after  the  death  of  the 
tenant  for  life  raise  out  of  the  35  acres  the  sum  of  £300  with 
interest  at  5%  for  the  benefit  of  three  of  the  daughters,  and  that 
these  sums  should  be  charged  on  the  land  in  priority  to  any 
charge  thereon.  The  appellants  the  Trustees  Co.  do  not  press 
their  appeal  from  this  part  of  the  decree,  and  it  is  therefore 
unnecessary  to  express  any  opinion  with  regard  to  it.  It  must, 
apparently,  be  taken  to  have  been  made  as  against  them  by 
consent.  But  the  decree  went  on  to  order  that  the  35  acres 
should  stand  discharged  from  the  Finance  Co.'s  first  mortgage 
except  as  to  the  estate  of  the  tenant  for  life.  Now,  as  soon  as  it 
is  established  that  the  appointment  was  good,  it  follows  that  John 
William  had  a  good  title  to  the  estate  in  remainder,  and  that  his 
mortgage  of  the  estate  is  valid  unless  successfully  impeached  on 
some  independent  ground.  The  learned  Judges,  as  already  stated, 
were  apparently  of  opinion  that  he  did  not  intend  to  mortgage 
his  own  interest  in  the  land,  and  did  not  understand  that  he  was 
doing  so.  What  they  say  on  this  point  is  that  they  "  cannot  find 
any  reliable  evidence  outside  of  the  mortgage  itself  that  he  did." 
But,  with  respect,  this  is  putting  the  onus  on  the  wrong  party. 
If  the  fact  could  be  established,  it  might,  perhaps,  in  a  suit 
brought  for  that  purpose,  be  ground  for  rectifying  the  mortgage; 
or  even  for  setting  it  aside  as  to  the  estate  in  remainder.     The 
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H.  C.  OP  A.  diflBculties  in  the  way  of  a  successful  prosecution  of  such  eu   suit 

^^^^        are  obvious.     The  plaintiffs'  bill,  however,  contained  no  suggestion 

Gilbert  and  of  such  a  case.     If  it  had  done  so,  the  mortgagees  would,  at  least, 

^.  have  had  an  opportunity  of  directing  their  evidence  to  the  point. 

Stanton  and  This  is,  of  itself,  sufficient  to  show  that  this  part  of  the  decree 
Others.  ^  ^ 

cannot  be  supported.     It  is  right,  however,  to  say  that  we    are 

unable   to   discover   upon  the  evidence  any   proof  that   would 
justify  a  Court  in  setting  aside  or  rectifying  the  first  mortg-age 
as  against  the  Finance   Co.     There   is   no   evidence  that  Johxi 
William  did  not  know  that  he  was  executing  a  mortgage,  or  that 
the  Company  had  any  reason  to  suppose  that  he  did  not  fully 
undeistand  its  contents.     The  cross  appeal  on  this  point  must 
therefore  be  sustained.    The  defendants,  the  Perpetual  Trustee  Co., 
by  their  answer  formally  submitted  for  the  decision  of  the  Court 
the  question  whether  any  and  what  provision  should  be  made  for 
the  daughters  out  of  John  William's  estate,  but  the  Finance  Co. 
did  not  join  in  the  submission.     The   plaintiffs  have  failed  to 
establish  any  case  against  them  in  respect  of  either  of  their  mort- 
gages,  and   they   now   claim   the   priority   to   which  they    are 
manifestly  entitled. 

The  bill  did  not  impeach  the  security  upon  the  life  estate,  but 
related  exclusively  to  the  estate  in  remainder.  As  against  the 
Finance  Co.,  the  plaintiffs  have  failed  to  establish  any  case 
entitling  them  to  relief  of  any  sort.  They  were  not  necessary 
parties  as  to  the  relief  given,  although  not  prayed  in  the  bill, 
against  the  Trustees  Co.  The  bill  ought  therefore  to  have  been 
dismissed  as  against  them  simpliciter,  and  the  declarations  objected 
to  should  have  found  no  place  in  the  decree. 

With  regard  to  costs,  the  Court  ordered  that  the  costs  of  all 
parties,  except  the  defendants'  costs,  should  be  paid  by  the  Trustees 
Co.  out  of  the  estate  in  remainder,  and  that  the  costs  of  the 
defendant  Co.  should  be  paid  out  of  John  Williams'  estate  and 
effects. 

Mr.  Lodge  for  the  trustees  offered  to  agree  to  an  order  against 
them  as  administrators  to  pay  the  plaintiffs  costs  and  those  of  the 
defendant  Susan  Nicholls  of  the  bill  and  answer  and  such  further 
costs  as  would  have  been  incurred  by  an  inquiry  as  to  the  amount 
of  provision  that  should  be  made  under  the  submission  in  their 
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answer  already  mentioned.     This  is  clearly  the  most  to  which  H-  C.  of  a. 
they  were  entitled.     We  think,  therefore,  that  the  decree  should 
be  varied  by  dismissing  the  bill  with  costs  as  against  the  defend-  gilbbrt  and 
ants  the  Finance  Co.,  by  substituting  for  the  declaration  that  the      Others 
charge  of  £300  shall  have  priority  over  any  mortgages  or  charges  Stanton  and 

thereon,  a  declaration  that  such  charge  shall  be  subject  to  any  valid       

mortgages  or  charges,  by  omitting  the  declaration  that  the  35  acres 
shall  stand  discharged  from  the  first  mortgage,  and  the  directions 
as  to  costs,  and  by  substituting  a  direction  that  the  costs  of  the 
plaintiffs  and  the  defendant  Susan  NichoUs  be  taxed  in  accordance 
with  Mr.  Lodge's  offer  and  paid  by  the  defendants  the  Trustees 
Company  out  of  John  William  Stanton  s  estate. 

Plaintiffs*  appeal  dismissed.  Defendants 
Finance  Company's  cross-appeal  allowed 
and  BUI  dismissed  with  costs  as  against 
them.  Decree  varied  as  to  plaintiffs' 
costs  as  against  the  defendants. 

Solicitors  for  appellants,  Dobson,  Mitchell  &  AUport. 

Solicitors  for   respondents    other   than   Sarah   Ann   Stanton, 
SimraonSj  Crisp  &  Simmons, 

Solicitors  for  respondent  Sarah  Ann  Stanton,  Crisp  &  Crisp, 

H.  E.  M. 
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YOUNG  AND  OTHERS 
Defendants, 

TOCKASSIE    . 

Plaintiff, 


Appellants  ; 


AND 


Respondent. 


ON  appeal  from  the  supreme  court  of 

QUEENSLAND. 
H.  0.  OF  A.    Pacific  Island  Labourers  Act  1880  {QtLeeruiand),  (44  Vict.  No.  17),  nee.  ^1— Pacific 


1905. 

Brisbane, 
June  5th. 


Grifflth  C.J., 

Barton  and 

O'Connor  JJ. 


Island  Lahourers  Act  Amendment  Act  1884  (Queensland),  (47  Vict.  Xo.  12),  sec.  3 
— Regvlaiion— Inconsistency — Ultra  vires — Deduction  of  wages  during  sickness. 

The  Pacific  Island  Labourers  Act  Amendment  Act  1884  provides  (sec.  3) 
that  **all  agreements  for  service  made  with  Islanders  whether  the  stipulated 
time  for  their  return  to  their  native  islands  has  arrived  or  not  shall  be  in  the 
form  in  Schedule  G  to  the  principal  Act  or  to  the  like  effect,"  &c. 

Schedule  G  contains,  inter  alia,  a  provision  that  no  wages  shall  be  deducted 
for  medical  attendance. 

By  section  47  of  the  Act  of  1880  the  Governor*in-Council  is  empowered  to 
make  regulations  *'  not  inconsistent  with  the  provisions  of  the  Act  for  the  due 
and  effectual  execution  of  the  provisions  thereof  and  respecting  any  matter  or 
thing  necessary  to  give  effect  to  the  objects  of  this  Act,"  &c.  A  regulation, 
purporting  to  be  made  in  pursuance  of  this  section,  was  made  on  25th 
February,  1896,  which  provided  (No.  5)  that  *'No  employer  of  a  time-expired 
Islander  shall  be  required  to  pay  the  wages  of  any  such  Islander  during 
sickness,"  &c. 

In  a  proceeding  by  respondent,  a  time-expired  Islander,  to  recover  a  sum  of 
money  representing  wages  deducted  by  his  employer  during  sickness  : 

Held,  affirming  the  decision  of  the  Supreme  Court  of  Queensland,  that 
regulation  5  did  not  fall  within  the  enabling  words  of  sec.  47  of  the  Act,  and 
was  consequently  inoperative  to  alter  the  law  by  which  the  parties  to  the 
engagement  were  governed,  and  that  as  the  actual  written  agreement  for 
service  contained  no  stipulation  for  such  a  deduction,  the  respondent  was 
entitled  to  recover. 
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AppeaIj,  by  special  leave,  from  a  decision  of  the  Supreme  Court  of  H-  ^-  ®'  ^• 

Queensland.  ^^^\ 

The  facts  of  the  case  appear  fully  in  the  judgment  of  the  Younq 

^^^  TOCKASSIB. 


Feez  (with  him  Lilley),  for  appellants.  By  regulation  5,  made 
under  the  Pacific  Island  Labourers  Act  Amendment  Act  1884, 
"No  employer  of  a  time-expired  Islander  shall  be  required  to  pay 
the  wages  of  any  such  Islander  during  sickness  .  .  .  &c." 
The  regulation  is  binding,  being  made  for  the  due  and  effectual 
execution  of  the  Act,  and  therefore  being  within  the  powers  con- 
ferred by  sec.  47  of  the  Act. 

[Griffith  C.J. — How  is  the  regulation  of  the  conditions  of  an 
agreement  between  master  and  servant  a  regulation  for  the  due 
and  effectual  execution  of  the  provisions  of  the  Act  ?] 

It  is  one  of  the  objects  of  the  Act  to  regulate  the  formation  and 
carrying  out  of  agreements  between  master  and  servant.  The 
regulations  are  in  every  way  consistent  with  the  Act.  This 
regulation  merely  adds  a  term  to  those  required  by  the  Act.  Two 
of  the  main  objects  of  the  Act  were  (i.)  to  provide  for  Islanders 
being  properly  treated  and  getting  proper  wages,  and  (it.)  to 
provide  them  with  medical  comforts  during  sickness.  These 
necessitated  the  regulation  of  agreements  between  masters  and 
Islanders. 

[Griffith  C.J. — Would  not  the  regulation,  if  valid,  have  the 
effect  of  altering  the  common  law  ?] 

The  regulation  may  alter  the  law  so  long  as  it  is  for  the  due 
and  effectual  execution  of  the  Act.  This  is  a  regulation  which 
purports  to  be  made  under  the  Act,  and  unless  there  are  very 
strong  reasons  for  saying  it  is  entirely  outside  the  scope  of  the 
Act,  the  Court  will  not  avoid  it :  Slatteryv.  Naylor  (1) ;  Institute 
of  Patent  Agents  v.  Lockwood  (2). 

[Griffith  C.J. — The  question  is  whether  this  regulation  is 
within  the  power  given  by  the  Act  to  make  regulations.] 

Where  the  object  of  an  Act  is  to  provide  for  the  importation  of 
labour,  the  regulation  of  agreements  between  labourers  and  their 
masters  must  come  within  its  purview.     The  State  is  according 

(1)  13  App.  Cas.,  446,  at  p.  453.  (2)  (1894)  A.C.,  347. 
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H.  C.  OF  A.  to  the  spirit  of  the  Act  in  loco  parentis  to  these  Islanders,  and 
anytliing  in  the  agreement   which  might  be  for  their  benefit 
YoQNo      comes  within  the  scope  of  the  Act. 
TocKAssiK        [O'Connor  J.  —  Does  not  this   regulation    supply  a   cdszLS 
omissus  in  the  Act  ?] 

Yes ;  but  it  is  not  for  that  reason  outside  the  general  scope  of 
the  Act. 

[Griffith  C.J. — Assuming  the  regulation  is  not  within  the 
power  given  by  the  Act,  then  arises  a  question  of  fact  as  to  the 
conditions  of  the  agreement  actually  made.] 

If  the  regulation  is  not  within  the  scope  of  the  powers  given 
by  sec.  47  of  the  Act,  it  would  be  necessary  to  pa^s  a  special  Act 
of  Parliament  in  order  to  make  any  regulation  in  their  favour. 

[Griffith  C.J. — Or  it  might  be  done  by  agi*eement.] 

The  effect  of  the  regulation  is  that  its  provisions  are  to  be 
implied  in  all  contracts  of  this  kind :  Hornhrook  v.  Hyne  (1). 
The  magistrate  found  that  the  provisions  of  this  regulation  must 
be  taken  to  have  been  within  the  knowledge  of  both  parties. 
Where  a  contract  has  been  reduced  to  writing  verbal  evidence  may 
be  admitted  to  prove  a  general  custom  :  Burgess  v.  Wickham  (2) ; 
even  though  the  contract  is  required  by  Statute  to  be  in  writing. 

[Lukin,  for  respondent,  refeired  to  Evans  v.  Roe  (3).] 

The  Act  endeavours  to  secure  to  each  Islander  the  full  benefit  of 
his  labour  and  not  to  allow  him  to  be  penalized  {e.g.  by  reduction 
in  wages)  on  account  of  his  fellow-labourer.  The  Act  itself  deals 
with  deductions  in  sees.  21  and  22.  The  Regulation  means  that  if 
the  Islander  is  well  during  the  whole  term  of  service  he  shall 
suffer  no  deduction.  The  regulation  is  therefore  in  favour  of  the 
Islander,  and  not  inconsistent  with  the  Act.  The  Act  aimed  also 
at  providing  a  form  of  agi*eement  which  could  be  readily  under- 
stood by  the  Islander.  This  aim  would  be  defeated  if  all  the 
terms  imposed  by  the  Statute  were  included  in  the  written  agree- 
ment. The  duty  of  the  employer  to  provide  medicine  and  medical 
attendance  (sec.  24)  is  not  included  in  the  agreement;  nor  to 
maintain  an  Islander  wlien  his  term  of  service  has  expired. 
Regulation  8,  prohibiting  any  deduction  from  wages  on  account 

(1)  8  Q.L.J.,  17.  (2)  33  L.J.  Q.B.,  17. 

(3)  L.R.  7  C.P.,  138. 
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of  time  lost  by  sickness  as  the  result  of  accidents  incurred  while  h.  C.  of  A. 
an  Islander  at  work,  is  a  qualification  of  regulation  5,  and  if  the        1906. 
one  is  uUra  vires  so  must  the  other  be. 


Luhin,  for  respondent.  The  Regulation  is  ultra  vires  in  the 
following  respects : — (I.)  It  is  not  for  the  due  and  eifectual  execu- 
tion of  the  provisions  of  the  Act.  (il.)  It  is  not  respecting  a 
matter  necessary  to  give  effect  to  the  objects  of  the  Act ;  and 
(ui.)  It  is  inconsistent  in  that  (a)  it  does  not  follow  the  form  of 
agreement  in  the  Schedule,  and  (b)  it  provides  that  the  amount 
to  be  paid  might  in  certain  events  be  less  than  £6  which  is  the 
minimum  prescribed  by  the  Act. 

Inasmuch  as  the  regulation  alters  the  law,  it  cannot  be  said  to 
be  for  the  due  and  effectual  execution  of  the  provisions  of  the 
Act:  Kinnaird  v.  Correy  (1). 

The  Act  47  Vict.  No.  12  requires  all  agreements  with  Pacific 
Islanders  to  be  made  in  the  form  in  Schedule  G  or  to  the  like 
effect  (sec  3);  and  makes  it  unlawful  to  employ  any  Islander 
except  under  an  agreement  for  service  attested  as  provided  (sec. 
10).  Sec.  12  imposes  a  penalty  for  any  offence  against  the  pro- 
visions of  the  Act.  The  result  of  these  sections  is  to  prevent  an 
employer  entering  into  an  agreement  otherwise  than  in  the  form 
of  Schedule  G  or  to  the  like  effect,  and  to  provide  a  penalty  for 
any  breach.  One  of  the  rights  of  an  Islander  under  Schedule  G  is 
to  receive  wages  during  illness.  The  effect  of  the  regulation  is 
therefore  to  deprive  the  Islander  of  one  of  his  rights  under  the 
Act.  The  regulation  here  is  wholly  inconsistent  with  the  form 
in  Schedule  G.  It  is  impossible  for  both  to  stand  together  and 
operate  without  either  interfering  with  the  other:  Tabernacle 
Permanent  Building  Society  v.  Knight  (2).  [As  to  the  amount 
of  deference  to  be  paid  by  the  Court  to  regulations  made  by  the 
executive  and  administrative  departments,  he  cited  Hardcastle 
on  Statutes  (1901  ed.),  p.  285.]  It  has  been  held  that  a  rule,  giving 
a  Judge  power  on  setting  aside  a  bankruptcy  notice  to  declare 
.that  no  act  of  bankruptcy  has  been  committed,  was  uUra  vires  sec 
119  of  the  New  South  Wales  Bankruptcy  Act  (No.  25  of  1898), 

(1)  (1898)  2  Q. 6.,  578.  L.C.,  at  p.   302;    »nd   ptr  HtncheU 

(2)  (1892)  A.C.,  298 ;  per  Haltbury        L. J.,  at  p.  306. 
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H.  C.  OF  A.  giving  power  to  frame  rules  "  for  the  purpose  of  regulating  any 

matter"  under  the  Act:  King  v.  Henderson (1).   The  legislature 

Young       did  not  intend  to  allow  any  alteration  of  the  schedules  to  be  made 

TocKAssiK    ^y  regulation  unless  expressly  authorized.      This  appears  from 

the  wording  of  sec.  7  of  55  Vict.  No.  38  (Queensland).     The  whole 

question  is  whether  the  regulation  is  inconsistent  with  the  pro- 
visions of  the  Act. 

[Griffith  C.J. — When  a  Statute  says  that  its  provisions  are 
to  obtain  except  so  far  as  they  may  be  "  inconsistent "  with  a 
previous  Statute,  the  inconsistency  connoted  must  be  one  "  so  at 
variance  with  the  machinery  and  procedure  indicated  by  the  pre- 
vious Act  that,  if  that  obligation  were  added,  the  macliinery  of 
the  previous  Act  would  not  work."  Re  Knight  and  Tabernacle 
Permanent  Building  Society  (2).] 

This  power  is  somewhat  analogous  to  the  power  given  to  local 
authorities  to  make  by-laws  and  impose  penalties  :  Metropolitan 
Transit  Commissioners  v.  Bury  (3) ;  Beg.  v.  Skuter,  ex  parte 
Wren  (4). 

Lilleyy  in  reply,  cited  Netherseal  Colliei^  Co,  v.  Bourne  (5). 

The  judgment  of  the  Court  was  delivered  by 
Griffith  C.J.  This  proceeding  was  taken  before  the  Court  of 
Petty  Sessions  under  the  Masters  and  Sei^vants  Act,  by  the 
respondent,  who  was  a  Pacific  Islander,  against  his  employers,  for 
the  recovery  of  a  balance  of  25s.  deducted  from  his  wages  during 
the  period  that  he  was  incapacitated  from  work  by  illness.  The 
magistrate  held  that  the  sum  of  money  was  not  recoverable.  On 
appeal  to  the  Supreme  Court  they  held  that  it  was,  and  directed 
judgment  to  be  given  for  the  respondent.  Although  25a  only  is 
nominally  involved,  we  are  told  that  many  hundreds,  indeed 
thousands,  of  pounds  are  involved  in  the  decision.  The  question 
arises  in  this  way : — Under  the  Pacific  Islanders'  Acts,  which 
regulated  very  carefully  the  introduction,  and  still  regulate  the 
employment,  of  Pacific  Islanders,  provision  is  made  that  the  agree- 

(1)  (1898)  A.C.,  720.  (4)  8  V.L.R.  (L.),  138. 

(2)  60  L.J.  Q.B.,633  ;  per  Fry,  LJ.  (5)  14  App.  Cas.,  228. 

(3)  9Q.L.J.,  117. 
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ments  with  the  Islanders  shall  be  in  writing  in  the  form  given  in  H-  C-  ^^  ^' 
Schedule  G  of  the  Principal  Act  of  1880  or  to  the  like  effect,  and       ^^\ 
shall    be   attested   by   the   Inspector,  who   is   to  retain  a  copy.      Youno 
Schedule  G  is  in  this  form  : — 

"  Memorandum  of  Agreement  made  this  day  between  .  .  . 
of  ...  of  the  first  part,  and  the  undersigned  labourer  from 
the  Island  of  ...  ,  per  ship  .  .  .  ,  of  the  second  part. 
The  conditions  are  that  the  said  part  of  the  second  part  engage 
to  serve  the  said  party  of  the  first  part  as  .  .  .  and  otherwise 
to  make  .  .  .  generally  useful  for  the  term  of  six  calendar 
months,  and  also  to  obey  all  .  .  .  or  .  .  .  overseer's 
or  authorized  agent  s  lawful  and  reasonable  commands  during  that 
period,  in  consideration  of  which  services  the  said  party  of  the 
first  part  doth  hereby  agree  to  pay  the  said  part  ...  of  the 
second  part  wages  at  the  rate  of  .  .  .  [not  leas  than  six 
pounds  (£0)]  per  annum  each,  to  provide  .  .  .  with  the 
understated  rations  and  clothing,  as  well  as  proper  lodging  accom- 
modation and  bedding,  and  to  defray  the  expenses  of  .  .  . 
conveyance  to  the  place  at  w^hich  ...  to  be  employed,  and 
to  pay  wages  in  the  coin  of  the  realm  at  the  end  of  each  six 
months  of  the  agreement,  and  provide  .  .  .  with  a  return 
passage  to  .  .  .  native  island  at  the  end  of  this  engagement. 
No  wages  shall  be  deducted  for  medical  attendance." 

Then  follow  schedules  of  daily  rations  and  clothing,  and  at  the 
foot  is  a  certificate :  "  The  above  contract  was  explained  in  my 
presence  to  the  said  labourers,  and  signed  before  me  by  them  with 
.  .  .  names  or  marks,  and  by  the  employer  or  his  authorized 
agent,  at    .    .    .     this     .     .     .     day  of     ...     18     . 

"  Immigration  Agent  [or  duly  appointed  officer.] 

"  Registered  at  the  Immigration  Office,  Brisbane,  this  .  .  . 
day  of  ...  18  ."  And  then  it  is  to  be  registered  at  the 
Immigration  Office  in  Brisbane. 

That  Schedule  applied  at  first  only  to  Islanders  on  their  first 
introduction,  who  were  not  allowed  to  leave  their  ship  until  an 
agreement  to  that  effect  was  signed.  Later,  in  1884,  an  Amend- 
ment Act  provided  that  "All  agreements  for  service  made  with 
Islanders,  whether  the  stipulated  time  for  their  return  to  their 
native  islands  has  arrived  or  not,  shall  be  in  the  form  in  Schedule 
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H.  C.  OF  A.    G  to  the  Principal  Act  or  to  the  like  eifect,  and  shall  be  made  in 

duplicate,  and  attested  by  the  immigration  agent  or  an  inspector. 

Young      who  shall  retain  one  copy  of  the  agreement,  provided  that  the 

TocKAssiE.    ^^^"^  ^^  service  specified  in  any  such  agreement  may  be  any  period 

not  exceeding  three  years." 

At  that  time  a  number  of  Islanders,  having  served  their  first 
period  of  three  years,  were  not  desirous  of  returning  to  their 
islands  immediately,  and  they  were  often  re-engaged.     Sea  47  of 
the  Act  of  1880  provides  that : — "The  Govemor-in-Council  may- 
make  regulations  not  inconsistent  with  the  provisions  of  this  Act  for 
the  due  and  efiectual  execution  thereof,  and  respecting  any  matter 
or  thing  necessary  to  give  efiect  to  the  objects  of  this  Act  and  all 
such  regulations  shall  forthwith  be  published  in  the  Qxizette,  and 
shall  thereafter  have  the  force  of  law."     Purporting  to  act  under 
that  power,  the  Governor-in-Council  on  25th  February,  1896,  made 
regulations,  one  of  which  (No.  5),  is  in  the  following  words :  "  No 
employer  of  a  time-expired  Islander  " — ^this  is  a  case  of  a  time- 
expired  Islander — "  shall  be  required  to  pay  the  wages  of  any 
such  Islander  during  sickness  ;  but  it  shall  be  incumbent  upon  the 
employer  to  provide  all  necessary  medical  attendance  in  the  same 
manner  and  to  the  same  extent  as  if  he  had  been  the  first  or 
original  employer  of  such  Islander."     Then  there  is  a  proviso 
which  it  is  not  necessary  to  read.     Now,  under  the  agreement  in 
the  form  in  Schedule  G  the  employer  would  be  liable  at  common 
law  to  pay  wages  for  the  full  period,  although  the  employe  was 
prevented  by  sickness  from  doing  his  work  during  portion  of  the 
time.     Then  regulation  8  provided  that : — "  No  deduction  from  the 
wages  of  a  time-expired  Islander,  on  account  of  time  lost  through 
sickness,  shall  be  permitted,  where  such  sickness  is  the  result  of 
an  accident  which  hajs  occuiTed  while  the  Islander  was  at  work." 
That  is  evidently  intended  to  qualify  regulation  5. 

When  the  case  came  before  the  magistrate  the  main  question 
that  arose  was  whether  regulation  5  governed  the  case.  On  the 
part  of  the  employer  it  was  set  up  as  a  regulation  made  under  the 
powers  conferred  by  sec.  47,  and  having,  in  the  terms  of  that 
section,  the  force  of  law.  If  that  is  so,  the  deduction  was 
properly  made,  and  the  employers  are  entitled  to  succeed.  If  on 
the  other  hand  it  had  not  the  force  of  law,  or  was  invalid  or 
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inoperative  for  any  reason,  then  different  considerations  arise.   K-  ^»  or  A. 
The  question  on  this  appeal,  which  we  considered  of  suflScient 
importance  to  justify  us  in  giving  special  leave  to  appeal,  is      Youno 
-whether  that  regulation  can  be  considered  valid  in  the  sense  of   xockassib. 

having  the  force  of  law  so  as  to  alter  the  common  law  which       

governs  the  construction  of  agreements  between  Islanders  and 
their  employers  made  in  the  form  given  in  Schedule  G  to  the  Act 
of  1880.  The  learned  magistrate  was  of  opinion  that  the  regu- 
lation was  valid,  and  had  the  force  of  law,  but  on  appeal  the 
Supreme  CJourt  held,  as  I  understand,  that  the  regulation  was 
invalid  so  far  as  it  purported  to  alter  the  law,  that  is  to  say,  so 
far  as  it  purported  to  exclude  the  operation  of  the  common  law 
in  the  case  of  agreements  made  in  the  form  in  Schedule  G. 
They  held  also  that  it  was  not  invalid  in  the  sense  that  it  would 
be  unlawful  for  an  employer  to  enter  into  an  agreement  with  an 
Islander  on  the  terms  expressed  in  the  regulation.  The  words 
ultra  vires  were  used  in  the  course  of  the  judgment,  and  have  been 
used  in  the  argument  which  has  been  addressed  to  us,  in  a  double 
sense.  A  regulation  or  a  by-law  may  be  ultra  vires  in  the  sense 
that  it  deals  with  a  subject  not  within  the  scope  of  the  power 
conferred  upon  the  delegated  legislative  authority,  or  it  may  be 
vMra  vires  because,  although  dealing  with  such  a  subject,  it 
exceeds  the  prescribed  limits  within  which  the  authority  may  be 
exercised.  In  the  present  case  the  question  is  whether  the 
regulation  is  within  the  scope  of  the  power  conferred  at  all  ? 
TTie  authority  given  is  to  make  regulations  for  the  due  and 
effectual  execution  of  the  Act  or  respecting  sonye  matter  or  thing 
necessary  to  give  effect  to  the  objects  of  the  Act.  We  asked  the 
learned  counsel  for  the  appellants  what  was  the  provision  of  the 
Act  for  the  due  and  effectual  execution  whereof  this  regulation 
was  necessary  or  relevant,  but  did  not  receive  any  satisfactory 
answer.  We  asked  again :  What  matter  or  thing  necessary  to 
give  effect  to  the  objects  of  the  Act  does  this  regulation  relate  to  ? 
The  effect  of  the  regulation,  if  valid,  is  to  say  that  a  rule  of  the 
common  law  applicable  to  agreements  made  in  the  form  given  in 
Schedule  Q  in  the  Act  shall  no  longer  be  applicable  to  them. 
That  would  be  an  distinct  alteration  of  the  law  as  to  the  con- 
struction of  agreements  made  in  the  prescribed  form.     I  confess 
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H.  C.  OF  A.  to  my  total  inability  to  see  how  the  power  to  make  regulations 

for  the  due  and  effectual  execution  of  the  Act,  and  with  respect 

Young       to  the  matters  and  things  necessary  to  give  eflfect  to  its  objects, 

TocKAssiE.    authorizes  regulations  to  alter  the  law  as  to  the  obligations  of 
masters  and  servants  under  an  agreement  drawn   up  in  a  par- 
ticular prescribed  form.     In  that  sense,  therefore,  this  regulation 
may  be  said   either  not  to  be  a  regulation  at  all  within   tlie 
meaning  of  the  Act,  or  to  be  ultra  vires  regarded  as  a  regulation. 
It  may  be  or  it  may  not  be  a  perfectly  legitimate  exercise  of  tlie 
authority  of  the  Govemor-in-Council  to  give  instructions  to  the 
officers,  who  are  charged  with  the  administration  of  the  Act,  as  to 
the  terms  in  which  agreements  may  be  made  with  Islanders ;  but 
in  order  to  effect  the  result  claimed  by  the  appellants  it  must 
have  the  effect  of  altering  the  law  regulating  the  mutual  obliga- 
tions of  employers  and  employes.     We  can  see  nothing  in  sec.  47 
to  authorize  regulations  to  be  made  for  any  such  purpose.      It 
follows  that,  in  one  view,  this  regulation  is  not  a  regulation  at  all 
within  the  meaning  of  that  section,  and,  in  another  view,  that,  so 
far  as  it  purports  to  be  a  regulation  within  the  meaning  of  the 
section,  it  is  invalid  and  inoperative  as  an  exercise  of  legislative 
authority.     Then  the  case  stands  thus : — We  have  an  agreement 
in  writing  in  the  form  given  in  Schedule  G,  made  between  the 
respondent  and  the  appellants.     Under  that  agreement  the  res- 
pondent is  entitled  to  certain  rights,  one  of  which  is  that  he  shall 
be  paid  his  wages  without  any  deduction  for  absence  from  illness. 
The  law  governing  the  construction  of  documents  is  well  settled. 
As  Blackburn  J.  said,  in  the  case  of  Burgee  v.   Wickham  (1),  the 
incidents  impliedly  contained  in  a  written  contract,  whether  by 
construction  of  the  terms  or  by  implication  of  the  law,  are  within 
the  general  rule,  and  cannot  be  varied  or  abrogated  by  extrinsic 
evidence.     The  only  way  in  which  they  can  be  varied  or  abrogated 
is  by  proof  of  a  general  user,  a  user  so  well  known  that  everyone 
making  a  contract  in  the  terms  used  must  be  taken  to  have  con- 
tracted with  respect  to  that  user.  In  this  case  the  agreement  was  in 
writing,  and  there  was  no  evidence  of  any  such  user.     The  magis- 
trate seems  to  have  thought,  and  not  unnaturally  perhaps,  that 
this  regulation  having  been  promulgated  in  1896,  and,  as  he  says, 

(1)  33L.J.Q.B.,  17. 
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explained  by  the  Inspectors  to  the  Islanders,  any  agreement  entered  H-  C.  of  A. 
into  by  them  must  be  taken  to  have  impliedly  included  as  part  of 
the  contract  the  condition  prescribed  by  the  regulation.  That  Young 
is  not  an  unnatural  conclusion,  but  in  law  it  amounts  to  no  more 
than  a  verbal  agreement  to  vary  a  written  contract,  and,  being 
merely  verbal  and  not  in  writing,  it  cannot  aftect  the  construction 
of  the  contract.  The  contract  therefore  remains  between  the 
employer  and  employ^  in  writing,  and  there  is  no  variation  of 
which  the  law  can  take  notice,  and  under  it  the  respondent  is 
entitled  to  recover  his  wages  without  the  deduction  claimed. 
The  decision  of  the  magistrate  was  therefore  wrong,  and  the 
decision  of  the  Supreme  Court  must  be  affirmed.  The  learned 
Judges  further  expressed  an  opinion  that  the  regulation  was  not 
ultra  vires  in  the  second  sense  to  which  I  have  referred,  that  is, 
treating  it  as  a  direction  given  to  officers  of  the  department  to 
approve  of  agreements  made  in  such  a  form  as  to  be  in  conformity 
w^ith  it  Upon  that  point  it  is  not  necessary  for  us  to  express  an 
opinion. 

Appeal  diaviisaed  with  costs. 

Solicitors,  for  appellants,  Osborne  &  Waugh  for  F.  W.  Payne. 

Solicitors,  for  respondent,  Nicol,  Robinson  &  Fox  for  H.  N, 
JTiorburn. 

H.  E.  M. 
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Appellants  ; 
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ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

NEW  SOUTH  WALES. 


H.  C.  OF  A. 
1905. 

Sydney, 

March  28,  29, 
30,  3L 

April  3,  4. 

Junf  13. 


Orifflbh  C.J., 

Barton  and 

0'C!onnor  JJ. 


Will — Tenant  for  life — Contingent  remainder—  A ssignahility — Belecuse  to  tenant  for 
life — Releasee  ^\ot  to  take  beneficially  hiU  as  trustee — Enlargement  of  estate  of 
releasee — Forfeiture — Residnary  decisee— Interest  vested  not  contingent, 

A  contingent  remainder  may  be  released  by  deed  to  the  tenant  for  life,  and 
such  a  release  will  operate  by  way  of  enlargement  of  the  latter's  estate,  and 
not  merely  by  way  of  extinguishment  of  the  contingent  remainder. 

An  instrument,  which  is  capable  of  operating  as  a  release  of  such  an  interest, 
made  in  favour  of  a  person  capable  of  accepting  It,  will  pass  the  legal  estate  to 

« 

the  releasee  although  by  the  terms  of  the  instrument  the  releasee  agrees  to 
accept  it,  not  for  his  own  benefit,  but  as  trustee  for  others. 

Qxutre^  whether,  independently  of  statutory  enactments,  the  doctrine  that 
executory  and  contingent  interests  are  not  assignable  to  a  stranger  except  by 
fine  or  by  a  contract  for  valuable  consideration  is  good  law,  and  whether  such 
interests  do  not  pass  by  an  instrument  capable  of  creating  estoppel,  «.^.,  an 
indenture. 

A  testator  devised  certain  lands  to  his  wife  for  life,  and,  after  her  death,  to 
his  two  sons  M.  and  J.  for  their  lives  as  tenants  in  common  in  equal  shares, 
the  share  of  either  son  dying  to  go  to  that  son's  children,  who  being  sons 
should  attain  the  age  of  twenty-one  years,  or  being  daughters  should  attain 
that  age  or  marry,  and  in  default  of  such  issue,  to  the  other  children  of  the 
testator  then  living.  Certain  other  lands  were  devised  to  J.  for  life  with 
limitations  in  remainder  after  his  death  as  in  the  former  devise.  The  residue 
was  devised  to  M.,  J.,  and  another  upon  trust  to  sell,  and  to  hold  the  proceeds 
after  payment  of  certain  legacies  and  expenses,  in  trust  for  M.  and  J.  in  equal 
shares.  There  was  a  proviso  that  {inter  alia)  if  any  of  the  children  made 
tenants  for  life  should  alienate  or  attempt  to  alienate  their  interest  or  interests 
in  the  lands  so  devised  the  interest  of  such  tenant  for  life  should  go  as  on  his 
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or  her  death.  Before  the  widow's  death  J.,  by  voluntary  post-nuptial  settle- 
ment, purported  to  "  grant  bargain  sell  alien  and  release  "  to  M.  as  trustee 
in  fee  all  *'the  lands  and  property  of  whatsoeyer  nature  and  kind  soever 
abaolutely  and  otherwise  acquired  **  by  him  under  the  will  and  all  his  **  estate 
right  title  and  interest  '*  therein  to  hold  to  such  uses  as  his  wife  E.,  one  of  the 
appellants,  should  appoint,  and  in  default  of  appointment  for  her  separate  use 
for  life  with  remainders  over.  After  the  death  of  the  widow  of  the  testator, 
and  of  M.,  who  died  without  issue,  £.  exercised  her  power  of  appointment  in 
favour  of  the  other  appellant. 

J.  having  become  bankrupt  six  years  after  the  settlement,  all  his  interests 
not  then  legally  disposed  of  passed  to  the  respondent,  as  official  assignee,  but 
the  validity  of  the  settlement  itself  was  not  affected. 

It  was  not  disputed  on  the  appeal,  that  the  settlement  operated  to  create  a 
forfeiture  of  J.'s  life  estate  under  the  will  or  that  upon  the  forfeiture  the 
intermediate  rents  and  profits,  until  one  of  J.'s  children  attained  the  age 
of  twenty-one  years,  fell  into  residue. 

Held,  that,  as  to  M.'s  moiety  of  the  lands  devised  to  the  testator's  wife,  J., 
at  the  date  of  the  settlement  had  a  contingent  remainder  in  fee  as  tenant  in 
common  with  such  of  the  testator's  children  as  should  survive  M.,  and  a 
vested  remainder  as  residuary  devisee  in  joint  tenancy  in  the  event  of  failure 
of  any  of  the  testator's  children  to  survive  M.  : 

That  J.'s  interest  in  M.'s  moiety  was  effectually  released  by  the  settlement 
toM.,  either  regarded  as  tenant  for  life  in  remainder  expectant  on  his  mother's 
decease,  or  as  joint  tenant  in  remainder  under  the  residuary  devise  :  and 

That  the  accretion  or  enlargement  of  his  original  estate  which  M.  thus 
acquired  was  bound  in  his  hands  by  the  trusts  of  the  settlement. 

Doe  rf.  Calkin  v.  Tomkinwm^  2  M.  &S.,  166,  and  In  re  Mlenhorough  ;  Towry 
Laic  V.  Bumty  (1903)  1  Ch.,  697,  distinguished. 

Held  further  that  J.'s  interest  as  residuary  devisee  quoad  the  property  com- 
prised in  the  second  devise,  though  it  depended  upon  certain  contingencies 
whether  he  would  ever  take  anything  under  it,  was  not  a  contingent,  but  a 
vested  interest,  and  passed  under  the  settlement. 

Egerion  v.  Maaaey,  3  C.B.N.S.,  338,  followed. 

Decision  of  WaXkerJ,,  (1905)  5  S.R.  (N.S.W.),  63;  21  N.S.W.  W.N.,  213, 
reversed  on  these  points. 


H.  G.  OF  A. 
1906. 

Cabahkb 

V. 

Lloyd. 


Appeal  from  a  decision  of  Walker  J.  sitting  as  Judge  in  Equity. 
By  his  will  dated  10th  September,  1875,  Owen  Joseph  Caraher, 
who  died  on  22nd  August,  1879,  made  devises  in  the  following 
terms : — "  I  give  and  devise  all  those  six  houses  and  store  and 
office  situated  in  Gloucester  street  in  the  City  of  Sydney,  also  the 
land  hereditaments  and  premises  consisting  of  four  houses  situate 
in  Cumberland  street  which  land  was  bought  by  me  from  William 
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H.  C.  OF  A.  Austin  Hogan,  to  my  wife  Catherine  Caraher  for  her  life  without 

,_!       impeachment  of  waste,  and  from  and  after  her  decease  I  devdse 

Caraher    the  same  to  my  sons  Michael  Joseph  Caraher  and  John  Edi?irin 

Lu)YD.      Caraher  for  their  lives  and  without  impeachment  of  waste   as 

tenants  in  common  in  equal  shares,  and  from  and  after  the  decease 

of  either  of  them  the  said  Michael  Joseph  Caraher  and  John 
Edwin  Caraher  as  to  the  moiety  of  the  one  so  dying  I  devise  the 
same  to  his  children  who  being  sons  or  a  son  shall  have  attained 
the  age  of  twenty-one  years  or  who  being  daughters  or  a  daughter 
shall  have  attained  that  age  or  shall  have  married  or  shall  marry 
and  if  more  than  one  in  equal  shares  and  in  default  of  such  issue 
then  I  devise  the  same  to  the  others  or  other  of  my  children  w^ho 
shall  be  then  living  and  if  more  than  one  in  equal  shares." 
•  •••■•• 

"  I  devise  my  five  houses  in  Cumberland  street  opposite  the 
watch-house  to  my  son  John  Edwin  Caraher  for  life  without 
impeachment  of  waste,  and  after  his  decease  I  devise  the  same  to 
his  child  or  children  who  being  sons  or  a  son  shall  have  attained 
or  shall  attain  that  age  or  shall  have  married  or  shall  marry  and 
if  more  than  one  such  child  in  equal  shares,  and  in  default  of  any 
such  issue  as  aforesaid  then  I  devise  the  same  to  the  others  or 
other  of  my  children  who  shall  be  then  living  and  if  more  than 
one  in  equal  shares/' 

"  And  as  to  the  rest  residue  and  remainder  of  my  real  and 
personal  estate  I  give  and  devise  the  same  to  James  Mullens  of 
Pitt  Street,  Sydney  .  .  .  my  son  the  said  John  Eldwin 
Caraher  and  Edward  Flanagan  of  George  Street  Sydney  .  .  . 
(hereinafter  designated  trustees)  their  heirs,  executors  and 
administrators  respectively  "  upon  trust  to  sell  as  directed  in  the 
will.  Out  of  the  proceeds  the  trustees  were  to  pay  the  testator's 
funeral  and  testamentary  expenses,  and  debts,  and  certain  legacies, 
and  to  stand  possessed  of  the  residue,  after  payment  of  certain 
legacies,  in  trust  for  his  two  sons  Michael  Joseph  Caraher  and 
John  Edwin  Caraher  in  equal  shares. 

The  will  also  contained  the  following  proviso : 
"  Provided  always  and  I  hereby  declare  that  it  shall  not  be 
lawful  for  any  of  my  said  children  hereby  made  tenants  for  life 
of  the  said  premises  hereinbefore  devised  to  charge  all  or  any  of 


V. 

Lloyd. 
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the  said  premises  so  hereinbefore  devised  for  life  with  the  pay-  H.  C.  of  a. 
ment  of  any  sum  or  sums  of  money  nor  in  anywise  to  dispose  of        ^ 
any  estate  or  interest  in  the  said  premises  so  hereinbefore  devised,     carahbr 
and  in  the  event  of  the  interest  of  any  tenant  for  life  being 
attached  alienated  or  disposed  of  by  operation  of  law  then  I  give 
and  devise  the  interest  of  such  tenant  for  life  to  the  person  or 
persons  who  would  be  entitled  thereto  if  such  tenant  for  life  were 
actually  dead." 

By  a  codicil  dated  11th  August,  1879,  Michael  Joseph  Caraher 
was  appointed  executor  and  trustee  in  place  of  James  Mullens 
who  had  died. 

The   testator   was  survived   by  his  wife  and  eight  children, 
including  John   Edwin   axid   Michael  Joseph,  and  probate  was 
granted  to  the  executors  named  in  the  will  in  September,  1879. 
The  widow  died  on  3rd  March,  1893.     The  son  Michael  Joseph 
died   on  3l8t  December,  1894,  never  having  married,  and  the 
trustee  Flanagan  in  October,  1900,  and  no  person  was  appointed 
trustee  in  place  of  them.     John  Edwin  Caraher  was  married  in 
July,  1880,  to  the  appellant,  Emily  Caraher,  and  there  was  issue  of 
the  marriage  one  child,  Ethel  May  Caraher,  bom  in  October,  1881. 
By  a  voluntary  post-nuptial  settlement  dated  20th  January, 
1882,  John  Edwin  conveyed  to  Michael  Joseph  Caraher  as  trustee 
in  fee  all  his  interests  of  whatsoever  nature  and  kind  under  the 
will,  upon  such  trusts  as  the  settlor's  wife  should  by  deed  or  will 
appoint  and  in  default  of  appointment  in  trust  for  the  wife  for  life 
as  her  separate   estate,   and   after   her  death   without  having 
appointed  in  trust  for  the  children  of  the  marriage  who  should 
attain  the  age  of  twenty-one  or  marry.     The  operative  words  and 
limitations  of  the  settlement  are  more  fully  set  out  in  the  judg- 
ment.    No  other  children  were  bom  of  the  marriage.     In  August, 
1888,  the  estate  of  John  Edwin  Caraher  was  sequestrated  in  bank- 
ruptcy, and  the  respondent  was  appointed  official  assignee  of  the 
estate,  which  has  never  been  released.     In  1894  the  marriage  of 
John  Edwin  was  dissolved  by  decree  of  the  Divorce  Court,  and  he 
has  not  re-married.     In  1904  the  appellant  Emily  Caraher  exer- 
cised her  power  of  appointment  under  the  settlement  in  favour  of 
the  other  appellant. 
By  notification  of  resumption  dated  29th  December,  1900,  the 
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H.  C.  or  A.  lands,  comprised  in  the  devises  set  out  above,  were  resumed  by  the 

^^^       Crown  under  the  provisions  of  the  Pvhlic  Works  Act  1900,  and 

Caraber     the  Darling  Harbour  Whai^ea  Resumption  Act  1900,  and  thie 

j^YD.      compensation   moneys,    with  interest,  paid  into  Court  by   the 

Minister. 

John  Edwin  Caraher  was  at  this  time  still  living. 

The  several  claimants,  including  the  appellants,  petitioned  the 
Court  for  payment  out  to  them  of  their  respective  shares  of  the 
moneys  paid  into  Court.     The  appellants  claimed  to  he  entitled, 
under  the  settlement  of  1882,  to  John  Edwin  Caraher's  interest 
under  the  will,  which  was  at  the  date  of  the  settlement  contingent 
on  Michael  John  dying  before  him,  and  without  leaving  issue  who 
should  fulfil  the  conditions  of  majority  or  marriage.     The  respon- 
dent contended  that  the  settlement  did  not  opei*ate  as  an  assign- 
ment of  this  interest,  and  that  therefore  it  had  passed  on  bank- 
ruptcy to  the  official  assignee.     Walker  J.  who  heard  the  petition, 
sitting  as  the  Judge  in  Equity,  was  of  opinion  that  at  law  nothing 
passed  by  the  settlement,  and  that,  the  settlement  being  voluntary, 
and  the  property  purported  to  be  settled  ne>er  having  come  into 
the  hands  of  the  trustee,  it  was  inoperative  also  in  Equity.     He 
held  therefore  that  the  title  of  the  assignee  must  prevail.     He 
also  was  of  opinion  that  the  same  reasoning  applied  to  the  share 
of  John  Edwin,  as  one  of  the  residuary  devisees,  in  the  rents  of 
the  property  devised  to  himself  for  life  in  the  interval  between 
the  forfeiture  of  his  life  interest  and  the  attainment  of  majority 
by  his  daughter  Ethel  May:  Ex  parte  the  Minister  for  Public 
Works ;  In  tlve  matter  of  the  Will  of  Owen  Caraher  (1). 

From  this  decision  the  present  appeal  was  brought. 

Loxton  for  the  appellants.  The  interest  of  John  Ekiwin  Caraher 
in  Michael's  share  of  the  property  held  by  them  as  tenants  in 
common,  which  was  expectant  on  Michael's  death,  passed  under 
the  settlement.  It  was  one  of  those  contingencies  or  possibilities 
which,  though  incapable  of  being  conveyed  to  a  stranger  other- 
wise than  by  estoppel,  fine  and  recovery,  or  assignment  for  value 
in  Equity,  are  capable  of  being  voluntarily  released  to  persons 
who  stand  in  a  certain  relationship  to  the  releasor,  e.gr.,  to  a  terre- 

(1)  (1905)  6  S.R.  (N.S.VV.),  63  ;  21  N.S.W.  W.N.,  213. 
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tenant  or  remainderman.   Micjiael  being  terre-tenant  was  capable   H.  C.  of  a. 
of  accepting  such  a  release.     The  settlement  purported,  amongst       v^^ 
other  things,  to  release  to  Michael  all  that  Jolm  had  acquired     Caraher 
under  or  by  virtue  of  the  will.     The  fact  that  Michael  was  to      liIVd. 

take  as  trustee  did  not  militate  against  the  efficacy  of  the  con-       

veyance.  The  rule  is  one  of  law,  subject  to  certain  exceptions, 
and  the  Court,  in  applying  it,  can  only  take  cognizance  of  legal 
interests.  If  a  particular  assignment  comes  within  the  exceptions, 
the  Court  must  enforce  the  legal  title,  irrespective  of  any  equities 
that  may  be  created  at  the  same  time.  The  rule  against  alienation 
of  such  interests  was  laid  down  in  LampeVa  Case  (1).  An  exception 
was  recognized  in  the  case  of  releases  to  persons  already  having  an 
estate  m  the  land :  Thomas  v.  Freeman  (2) ;  Higden  v.  Williainaon 
(3) ;  Wnright  v.  Wright  (4) ;  In  re  Paracms ;  StocJdey  v.  Parsons  (6) ; 
In  re  JSUenborov^h ;  Towry  Law  v.  Bume  (6) ;  Marks  v.  Marks 
(7).  The  reason  given  in  the  old  authorities  for  the  excep- 
tion in  the  case  of  releases  was  the  same  as  the  reason  given  for 
the  rule  itself,  viz.,  that  it  tended  to  the  quieting  of  disputes.  A 
release  was  permitted  because  it  resulted  in  the  extinguishment 
of  an  adverse  claim,  or  the  enlargement  of  the  estate  of  the  terre- 
tenant  or  remainderman.  But,  though  this  was  the  foundation 
of  the  exception,  it  must  be  applied  irrespectively  of  its  origin 
whether  the  particular  application  will  result  in  extinguishment 
or  not.  In  the  present  case  the  release  removed  the  possibility  of 
legal  disputes,  whatever  differences  might  arise  between  the 
claimants  of  equities. 

A  release  of  a  possibility  is  good  where  the  person  to  whom  it 
purports  to  be  made  has  the  freehold  in  deed  or  in  law,  and  there- 
fore it  is  good  when  made  to  a  life  tenant :  Closes  Digest  of  tlie 
Laws  of  England,  (1835)  vol.  il.,  pp.  78,  82 ;  Co.  Litt,  Bk.  iii., 
sees.  446,  447,  et  seq. ;  WiUiams's  Law  of  Real  Property,  9th  ed., 
p.  22.  A  release  may  operate  either  by  extinguishment  or  as  an 
enlargement :  Watkins  on  Conveyancing,  8th  ed.,  p.  243 ;  Co,  Litt,, 
Bk.  III.,  sees.  452,  453,  465-467.  Here  the  release  extinguished 
the  executory  devise,  and  enlarged  the  life  estate  of  Michael. 

(1)  10  Rep.,  328  (48a).  (5)  45  Ch.  D.,  51. 

(2)  2  Vern.,  563.  (6)  (1903)  1  Ch.,  697. 

(3)  3  P.  Wnis.,  132.  (7)  1  Str.,  129 ;  2  Blac.  Com.,  290. 

(4)  1  Ves.  Sen.,  409. 

VOL.  II.  34 
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H.  c.  OF  A.       [Griffith  C.J.  referred  to  Go.  Litt,  Bk.  in.,  sec.  S05,  and  Dean 

V.  Dean,  (1).] 
Caraher         Another  consequence  of  John's  attempted  alienation  of  the  life 
Lloyd       estates  given  him  by  the  will  was  forfeiture.     [He  referred  to 

Bkickman  v.Fy8k(2);  In  re  Porter;  Goulson  v.  Capper  (3); 

In  re  Tanc^^ed's  Settlement;  SomerviUe  v.  Tancred  (4).]  His 
interest  in  the  residuary  estate  pavssed  to  Michael.  That  interest 
was  not  contingent.  As  residuary  devisee  he  had  an  ultimate 
vested  remainder  in  fee,  subject  to  a  contingency.  This  "was 
assignable  and  therefore  passed  by  the  settlement.  Nor  was  his 
interest  expectant  upon  Michael's  death  a  mere  expectancy.  It 
was  a  possibility  coupled  with  an  interest.  In  In  re  Ellenborough ; 
Towry  Law  v.  Bume  (5),  which  was  relied  upon  in  the  Court 
below,  the  subject-matter  of  the  assignment  was  a  mere  spes 
aucceasionis.  A  possibility  coupled  with  «n  interest  has  always 
been  assignable :  Watkins  on  Conveyancing,  8th  ed.,  p.  253 ; 
Doe  d.  Perry  v.  Jones  (6) ;  Shep.  Touch,,  p.  239.  The  settlement 
therefore  operated  in  Michael's  favour  by  way  of  enlargement  of 
his  life  estate,  and  enured  to  his  benefit  as  ultimate  remainderman, 
he  being  the  sole  residuary  devisee  :  Williams  on  Law  of  Real 
Property,  9th  ed.,  p.  256. 

[Griffith  C.J.  referred  to  Jarman  on  Wills,  5th  ed.,  p  757.] 
Whatever  the  operation  of  the  relestse,  John  ceased  to  have  any 
interest  in  the  estate,  and  none  therefore  passed  to  tlie  respondent, 
the  official  assignee,  on  the  bankruptcy.  The  settlement  was  in 
1882  and  therefore  was  not  affected  by  the  Banh*uptcy  Act 
Michael  took  the  conveyance  under  such  circumstances  as  would 
lead  the  Court  of  Equity  to  declare  that  he  held  the  property  which 
passed  under  it,  subject  to  the  trusts  mentioned  in  the  deed.  The 
settlor  having  done  everything  possible  to  effectuate  the  settlement, 
the  Court  will  enforce  it,  although  it  was  voluntary  :  Ellison  v. 
Ellison  (7) ;  Wk.  &  T.  L,  C.  in  Equity,  6th  ed.,  vol.  L,  p.  291 ; 
Pidvertoft  v.  Pulvertoft  (8) ;  Kekewich  v.  Manning  (9). 

Dr.  Gullen  K.C.,  and  Peden  for  the  respondent.     It  is  conceded 

(1)  (1891)  3  Ch.,  150.  (G)  1  H.  Bl.,  30  ;  3  T.R.,  88. 

(2)  (1892)  3  Ch.,  209.  (7)  6  Ves..  656. 

(3)  (1892)  3Ch.,481.  (8)  18  Ves.,  «4 ;  1)  R.R.,  151. 

(4)  (1903)  1  Ch.,  715.  (9)  1  De  G.,  M.  &  G.,  176. 

(5)  (1903)  1  Ch.,  697. 
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that  there  are  exceptions  to  the  rule  against  alienation,  and  that  H-  ^-  ^'  ^* 
in  some  cases  a  possibility  may  be  released,  but  in  the  present  case       s__J, 
the  settlement  did  not  operate  to  convey  the  interest  of   the     Carahkr 
settlor  by  way  of  release  or  otherwise.      A  release  of  a  possibility      lloyd. 

can  only  operate  by  way  of  extinguishment,  so  as  to  benefit  the        

person  whose  interest  would  be  impaired  by  the  realization  of  the 
possibility.  Whether  the  interest  of  the  settlor  is  regarded  as  an 
executory  devise  or  as  a  contingent  remainder,  it  could  not  be 
released  to  Michael.  The  former  class  of  interests  can  only  be 
released  to  the  pei-son  whose  estate  is  liable  to  be  cut  down  by 
the  arising  of  the  interest,  and  the  latter  only  to  the  reversioner 
whose  estate  might  be  prevented  from  coming  into  existence  by 
the  happening  of  the  contingency:  Williains  on  Real  Property, 
19th  ed.,  p.  357.  Such  a  release  cannot  enlarge  the  interest  of  the 
tenant  for  life,  because  his  estate  must  be  completed  independently 
of  the  interest  of  the  releasor.  Nothing  was  conveyed  to  Michael 
by  the  settlement.  Michael  was  in  the  same  position  as  any 
stranger,  and  could  only  take  a  conveyance  of  John's  interest  by 
fine  and  recovery,  or  its  modern  substitute,  or  by  assignment  for 
value  in  equity.  It  is  only  in  that  way  that  such  a  possibility 
can  be  passed  so  as  to  become  an  interest  in  the  hands  of  the 
transferee.  [He  referred  to  Weale  v.  Lower  (1) ;  Fea.me  C.R,, 
7th  ed.,  p.  365  ;  WtUkinis,  Seisin  of  the  Freehold,  p.  124;  Stoi^, 
Equity  Jurispmidence,  p.  690  (sec.  1040) ;  Lampefs  Case  (2) ; 
Hyde  v.  Pai*rat  (3).]  John  had  no  vested  interest  to  convey. 
The  residuary  devise  was  contingent  upon  the  failure  of  all  the 
objects  limited,  and  therefore  might  never  have  taken  effect. 
[He  referred  to  Jarman  on  Wills,  5th  ed.,  vol.  i.,  p.  757 ;  Steph, 
Com.,  7th  ed.,  vol.  i.,  pp.  326,  327.] 

[Griffith  C.J.  referred  to  Egerton  v.  Massey  (4).  That  case 
seems  to  show  that  there  was  a  vested  interest  in  Michael  and 
John,  as  to  the  residue.] 

No  estate  after  a  contingent  limitation  in  fee  can  be  vested : 
Luddington  v.  Ki7ne(5);  Vick  v.  Edwards  (6),  John's  interest 
as  residuary  devisee  was  consequent  upon  his   own   forfeiture. 

(1)  Pol.,  57.  (4)  3  C.B.N.S.,  338. 

(2)  10Kep..46b.  (5)  1  Ld.  Raym.,  203. 
(.3)  1  P.  Wnw.,  1.  (6)  3  P.  VVms.,  371. 
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H.  C.  OF  A.  That  was  an   executory  interest  at  the  date  of  the  settlement 
because  it  was  to  take  effect  on  forfeiture,  and  was  not  to  wait  until 
the  life  estate  was  completed :  Blacknian  v.  Fysh  (1) ;  Roclieford 
V.  HdclcTnan  (2) ;   Wilkinson  v.  Wilkinson  (3) ;  Elphinstone  on 
Conveyancing y  5th  ed.,  p.  339.     Michael  was  not  tenant  for  life 
of  the  estate  given  to  John  for  life ;  he  was  only  tenant  for  life  of 
his  own  moiety.     If  his  capacity  to  take  a  release  only  arose  by 
virtue  of  the  settlement,  he  could  not  take  under  the  settlement 
in  that  capacity.     The  owner  of  one  possibility  cannot  release  to 
the  owner  of  another.     Michael  and  John,  as  joint  residuary 
devisees,  were  each  possessed  of  an  interest  to  the  extent  of  a 
moiety,  and  consequently  John's  interest  only  aftected  Michael's 
interest  in  the  whole  to  the  extent  of  one-half.     But  a  person  i» 
capable  of  taking  a  release  only  when  his  whole  interest  is  liable 
to  be  cut  down  by  the  coming  into  effect  of  the  contingency  on 
which  the  estate  of  the  releasor  depends. 

[Griffith  C.J. — A  release  might  have  a  twofold  effect,  enlarging 
one  estate  by  the  extinguishment  of  another.] 

A  gift  to  the  survivors  of  several  persons  is  a  mere  contingency 
and  is  not  coupled  with  an  interest.  None  of  the  persons  may 
survive  the  tenant  for  life.  [He  referred  to  Preston  on  Convey- 
ancing, 1818  ed.,  p.  95;  Vick  v.  Edwards  (4);  Fea7'ne,  CR.,  7th 
ed.,  p.  547  ;  Doc  d.  Perry  v.  Jones  (5) ;  Watldns  on  Conveyancing^ 
p.  226;  Thomas  v.  Freeman  (6) ;  Theobald  v.  Duffay  (7);  BeckUy 
V.  Newland  (8);  Hohson  v.  Trevor  (9) ;  In  re  Parsons ;  StockUy  v. 
Parsons  (10);  In  re  Ellenborough;  Towry  Law  v.  Bume  (11); 
Meek  v.  Kettlewell  (12);  Kekewich  v.  Manning  (13). 

[Griffith  C.J.  referred  to  Doe  d.  Calkin  v.  Tomkinsen  (14) ; 
Thomas  v.  Jones  (15);  Jofrman  on  Wills,  5th  ed.,  p.  717.] 

[Barton  J.  referred  to  Ja/rman  on-  WiUs,  5th  ed.,  p.  49.] 

The  settlement  was  not  a  release  at  all  in  the  sense  contended 
for  by  the  appellants,  but  an  ordinary  conveyance  by  the  statutory- 


CD  <1892)  3  Ch.,  209. 

(2)  9  Hare,  475. 

(3)  3  Swan.,  616. 

(4)  3  P.  Wins.,  .371. 

(6)  1  H.  BL,  30;  3  T.R.,  88. 

(6)  2  Vern..663. 

(7)  IP.  Wms.,  574  (note). 

(8)  2  P.  Wms.,  182, 


(9)  2  P.  Wms.,  191. 

(10)  46  Ch.  D..51. 

(11)  (1903)  1  Ch.,  697. 

(^12)  1  Hare,  46i  ;  1  Ph.,  342. 
(13)  1  DeG.  M.  &G.,  176. 
C14)  2  M.  &  S.,  165. 
(15)  1  DeG.,  J.  &S.,a3. 
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equivalent  of  the  old  lease  and  release.   As  such  a  conveyance,  not  S-  C.  of  a. 
being  by  deed  acknowledged,  or  for  value,  it  was  inoperative  to 
pass  a  contingent  interest.      But  assuming  that  it  was  a  release,     Carahkk 
and  that  Michael  was  a  person  capable  of  accepting  one,  it  was      lloyd 

inoperative  upon  the  interest  in  question,  whatever  effect  it  may       

have  had  upon  John's  other  property.  A  release  can  only  operate 
as  an  enlargement  where  the  estate  of  the  releasee  is  complete 
and  vested.  [He  referred  to  Lampet's  Case  (1);  Mozeley  and 
Whiteley'a  Law  Dictionary,  p.  445,  definition  of  terre-tenant ; 
Steph,  Com.,  7th  ed.,  vol.  i.,  p.  518,  and  Co,  Lift,,  Bk.  iii.,  sees. 
305,  447,  and  450,  as  to  the  ways  in  which  a  release  can  operate 
at  law.] 

Assuming  that  the  release  was  effective,  the  result,  whether 
regarded  as  a  release  to  Michael  as  one  of  several  joint  tenants,  or 
as  the  tenant  for  life,  was  that  the  interests  released  fell  into  the 
inheritance :  Co.  Litt,  Bk.  ill.,  sees.  306,  307.  That  was  vested  in 
John,  Michael  and  Flanagan,  and  therefore  ultimately  fell  to  John 
by  survivorship.  John  therefore  has  not  rid  himself  of  the  legal 
estate,  and  the  settlement,  being  voluntary,  will  not  be  enforced 
against  the  settlor. 

A  release  can  only  operate  by  merging  the  estate  of  the  releasor 
in  the  estate  of  the  releasee,  if  large  enough  to  take  it,  or  in  the 
inheritance,  not  by  preserving  the  interest  released  as  a  separate 
entity.  The  fee  could  not  sink  in  the  life  tenancy,  and  Michael 
cannot  have  an  estate  expectant  on  his  own  death,  for  that  would 
make  the  release  operate  as  a  conveyance,  not  a  release.  John's 
interest  in  Michael's  moiety  under  the  first  devise  therefore  sank 
into  the  inheritance,  as  well  as  his  interest  in  the  residue,  and  the 
legal  estate  in  both  remained  in  himself. 

Loxton,  in  reply,  referred  to  Egerton  v.  Maaaey  (2) ;  Doe  d. 
Calkin  v.  Tomkinaon  (3) ;  Feame,  C.R.,  9th  ed.,  p.  370 ;  Thomas  v. 
Jo7i€8  (4) ;  Predion  on  Ctyaveyancing,  3rd  ed.,  pp.  268,  270,  citing 
Good/right  v.  Forrester  (5) ;  Co.  Litt,  Bk.  iii.,  sees.  463,  479 ; 
Chester  v.  WUlan  (6) ;  Cox  v.  Chamberlain  (7) ;  Shep.  Touch.,  239. 

Cur.  adv.  vult. 

(1)  10  Rep.,  46b,  at  p.  48a.  (5)  8  East.,  552. 

(2)  3  G.6.K.S.,  'SSS.  (6)  2  Wma.  Saund.,  Pc.  I.,  p.  96a. 

(3)  2  M.  &  S.,  165.  (7)  4  Ves.,  631. 

(4)  IDeG.,  J.&S.,63. 
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H.  C.  OF  A.       The  judgment  of  the  Court  was  read  by 


1905. 


June  18. 


Griffith  C.J.     This  is  an  appeal  from  an  order  of   Walker  J. 
Caraubr     sitting  as  Judge  in  Equity,  upon  an  application  for  distribution 
lAxyYn       ^^  ^  fund  paid  into  Court  in  respect  of  lands  taken  by  the  Govem- 

ment  of  New  South  Wales  under  the  Public   Woi'ka  Act  1900. 

The  appellants  claim  under  a  voluntary  post-nuptial  settlement 
dated  20th  January,  1882,  made  by  one  John  Edwin  Caraher. 
The  respondent  claims  as  official  assignee  of  J.  E.  Caraher,  whose 
estate  was  sequestrated  on  30th  August,  1888.  The  questions  for 
determination  depend  upon  the  ancient  English  law  of  real  pro- 
perty relating  to  contingent  remainders,  which  in  this  respect  has 
not  been  altered  in  New  South  Wales.  It  will  be  convenient  to 
consider,  first,  what  was  the  nature  of  the  estate  which  J.  K 
Caraher  had  in  the  lands  now  represented  by  the  fund  in  Court, 
and,  secondly,  what,  if  any,  was  the  effect  of  his  attempted  deal- 
ing with  it  by  the  settlement  of  20th  January,  1882. 

Owen  Joseph  Caraher,  who  died  on  22nd  August,  1879,  made  a 
will  dated  10th  September,  1875,  which  contained  devises  in  the 
following  terms  :  [His  Honor  read  from  the  will  the  devises  and 
proviso  already  set  out,  and  continued] : 

By  a  codicil  Michael  was  substituted  for  Mullens  in  the 
residuary  devise. 

The  effect  of  the  first  devise,  stated  shortly,  was  that,  after  the 
life  estate  of  the  widow,  Michael  and  John  Ekiwin  took  estates 
for  life,  being  tenants  in  common  during  their  joint  lives,  with 
remainder  in  fee  as  to  each  moiety  for  such  children  of  the  tenant 
for  life  as  being  sons  should  attain  twenty-one,  or  being  daughters 
should  attain  that  age  or  marry,  witli  remainder  in  default  of 
such  issue  to  the  other  children  of  the  testator  living  at  the  death 
of  the  tenant  for  life  as  tenants  in  common  in  fee.  In  the  present 
case  we  are  conceraed  only  with  MichaeFs  moiety  and  the  limita- 
tions subsequent  to  his  life  estate.  At  the  testator's  death  Michael 
had  no  children.  It  is  clear  that  the  remainder  to  his  children 
was  contingent :  Feating  v.  Allen  (1);  and,  as  it  was  a  remainder 
in  fee,  it  follows  that  the  remainder  to  the  testator's  children  who 
should  survive  Michael  was  also  contingent.  It  is  also  clear 
that  this  last  remainder  was  a  gift  to  persons  in  ease,  although  it 

(1)  12  M.  &W.,279. 
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was  uncertain  whether  all  or  any  of  them  would  take  under  it.   H.  C.  of  A. 
It  has  been  held  by  the  Supreme  Court  of  the  United  States,        ^     ' 
following  the  opinion  of  Chancellor  Kent,  that  "  when  an  estate     Caraher 
is  granted  to  one  for  life  and  to  such  of  his  children  as  should  be      l^oyd 

living  after  his  death  the  present  right  to  future  possession  vests       

at  once  in  such  as  are  living,  subject  to^)pen  and  let  in  afterborn 
children  and  to  be  divested  as  to  those  who  shall  die  without 
issue:"  Croxall  v.  Sherard  (1).  In  this  view  John  Edwin's 
interest  was  only  contingent  by  reason  of  its  following  on  the 
contingent  remainder  given  to  Michael's  children.  In  some  of  the 
American  States,  however,  it  is  held  that  a  remainder  is  neces- 
sarily contingent  when  it  is  impossible,  until  the  death  of  the 
tenant  for  life,  to  tell  who  are  entitled  under  the  description.  In 
the  present  case  it  is  immaterial  which  of  these  views  is  correct, 
for  in  either  view  the  remainder  to  the  children  of  the  testator 
was  contingent.  It  was,  however,  urged  before  us  by  the  learned 
counsel  for  the  respondent  that  the  interests  of  the  children  of 
the  testator,  if  they  were  contingent  remainders  at  all,  were  not 
of  such  a  kind  as  to  be  capable  at  common  law  of  assignment  by 
the  assurances  appropriate  for  dealing  with  contingent  remainders, 
but  were  mere  possibilities  not  coupled  with  an  interest,  and  were 
incapable  of  being  dealt  with  except  by  estoppel  or  contract  for 
valuable  consideration ;  and  the,  case  was  likened  to  the  interest 
of  an  heir-at-law  before  the  death  of  the  ancestor.  We  shall  have 
occasion  to  deal  with  this  argument  at  greater  length.  But,  in 
passing,  the  case  of  Quarm  v.  Quarm  (2)  may  be  mentioned.  In 
that  case  a  testator  had  devised  a  freehold  estate  to  seven  persons 
"  as  joint  tenants  and  not  as  tenants  in  common  and  to  the  sur- 
vivor of  them,  his  or  her  heirs  and  assigns  for  ever."  It  was  held 
upon  the  construction  of  these  words  that  the  devisees  were  joint 
tenants  for  life,  with  a  contingent  remainder  in  fee  to  the  sur- 
vivor. The  survivor  had,  twenty  years  before  the  contingency 
was  determined  in  his  favour,  become  bankrupt,  and  it  was  held 
that  his  estate  had  passed  to  the  trustee  in  bankruptcy.  It  does 
not  appear  to  have  occurred  to  any  one  concerned  in  the  case  to 
doubt  that  such  an  interest  passed  on  bankruptcy.  It  is  clear, 
however,  that  the  expectancy  or  spea  siLCcessionia  of  an  heir-at- 

(1)  5  Wall.,  288.  (2)  (1892)  1  Q.B.,  184. 
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H.  C.  OF  A.  law  does  not  pass  to  his  trustee  in  bankruptcy,  if  the  bankruptcy 

is  closed  before  he  inherits.    It  appears,  then,  that  as  to  Michael's 

Caraher     moiety  of  the  lands  in  question  John  Edwin  had  a  contingent 

Lloyd       remainder  in  fee  as  tenant  in  common  with  such  of  the  testator's 

children  as   should  survive  Michael.     This   being   an   estate  in 

severalty,  it  is  immaterial  that  in  the  events  that  happened  he 
and  those  claiming  through  him  only  became  entitled  to  one- 
seventh  of  Michael's  moiety.  The  principles  governing  the  case 
are  the  same  as  if  they  had  become  entitled  to  the  whole  of  it  on 
the  contingency  of  the  failure  of  the  gift  to  Michael's  children. 

Again,  the  contingent  remainder  to  the  children  of  the  testator 
who  should  survive  Michael  might  have  failed  altogether.  In  that 
event  the  land  in  question  would  have  fallen  into  the  residue,  and 
the  legal  estate  would  have  vested  in  the  devisees  named,  viz., 
Michael,  John  Edwin,  and  Flanagan.  And  this  estate  was  vested 
and  not  contingent :  Egerton  v.  Massey  (1).  At  the  testator's 
death,  therefore,  Michael  was  not  only  tenant  for  life  of  his  moiety 
but  was  also  joint  tenant  in  remainder  in  fee  of  the  same  moiety. 

We  were  invited  to  approach  the  subject  on  the  assumption 
that  at  common  law  real  property  was  primd  facie  inalienable, 
and  that  at  any  rate  contingent  remainders  could  not  be  alienated. 
But  it  is,  to  use  the  words  of  Farwell  J.,  "  the  ancient  rule  of 
English  law  that  one  of  the  inseparable  incidents  of  property  is 
the  right  of  alienation  by  appropriate  assurances  " :  In  re  Oliver's 
Settlement,  Evered  v.  Leigh  (2).  The  learned  Judge  added  that 
the  rule  is  one  of  public  policy,  and  that  it  ha«  always  been 
considered  to  be  the  duty  of  all  the  Courts  to  uphold  it,  not  to 
assist  in  evading  it.  The  question  in  each  case  is  as  to  the 
appropriate  assurance.  On  this  point  positive  rules  were  estab- 
lished, one  of  which  was  said  to  be  that  certain  kinds  of  property, 
including  contingent  remainders,  could  not  be  alienated  except  by 
release,  a  form  of  conveyance  which  could  only  operate  in  favour 
of  a  person  already  having  some  estate  in  the  land.  We  have 
referred  to  the  latest  statement  of  the  law  on  the  point.  We  will 
now  refer  to  one  of  the  earliest,  Lampefs  Case  (3).  In  that  case 
a  testator  possessed  of  land  for  a  term  of  years  devised  the  term 

(1)  3  C.B.N.S.,  338.  (2)  (1905),  1  Ch..  191,  at  p.  196. 

(3)  10  Rep.,  466. 
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to  the  use  of  John  Morrice  for  life  with  remainder  to  the  testator's   R*  C-  o'  ^ 
sister  Elizabeth.     Elizabeth  in  the  lifetime  of  John  Morrice  joined 
with  her  husband  in  a  release  of  all  her  estate  and  interest  in  the     Caeahkb 
land  to  him.     Her  estate  was  a  contingent  remainder,  because      lloyd. 

John  Morrice's  estate  for  life  was  in  law  greater  than  the  term  of       

years,  and  her  estate  was  contingent  upon  his  death  before  the 
lease  waa  determined,  an  event  which  might  or  might  not  happen. 
It  was  contended  that  she  had  nothing  but  a  possibility,  but  it 
was  otherwise  adjudged,  and  it  was  held  that  the  effect  of  the 
release  was  to  make  John  Morrice's  estate  absolute  during  all  the 
residue  of  the  term.  We  shall  have  occasion  to  refer  to  the  case 
at  greater  length  for  other  purposes.  We  mention  it  now  for  the 
purpose  of  citing  a  passage  at  p.  49a : — 

^  Littleton  saith  that  it  is  a  maxim  in  law,  that  land  in  fee- 
simple,  &C.,  may  be  charged  by  one  way  or  other :  so  it  was  said, 
that  it  was  a  maxim  in  law,  that  every  right  or  title,  or  interest, 
in  pixtesenti  or  faturo,  by  the  joining  of  all  who  may  claim  any 
such  right,  title,  or  interest,  may  be  barred  or  extinguished,  and 
therefore  upon  the  maxim  which  Littleton  puts,  it  was  concluded, 
that  if  at  the  common  law  the  donor  and  donee  in  tail  had  joined 
in  a  grant  of  a  rent-charge,  and  afterwards  the  donee  had  died 
without  issue,  and  the  land  had  reverted  to  the  donor,  he  should 
hold  it  charged,  and  yet  he  had  but  a  possibility  at  the  time  of 
the  charge  made :  But  all  those  who  had  estate  or  interest  in 
fvassenti  or  futurOy  joined  in  the  charge :  ...  So  upon  the 
second  maxim,  if  in  the  case  at  bar  John  Morrice,  the  elder, 
and  Elizabeth  had  joined  in  a  deed  of  assignment  to  another, 
without  question  it  had  utterly  barred  the  said  Elizabeth,  for  no 
other  had  interest  either  in  praeaeriti  or  faturo,  but  those  who 
joined  in  the  grant.  So  when  the  husband  of  Elizabeth  releases 
to  him  in  possession,  both  consented  to  it,  one  in  releasing,  the 
other  in  accepting  of  it :  And  in  the  case  when  both  join  in  the 
grant,  it  is  the  grant  of  him  who  has  the  term,  and  the  release  or 
confirmation  of  the  other."  The  practical  effect  of  the  release  was, 
therefore,  to  enlarge  the  estate  of  the  tenant  for  life.  These 
authorities  sufficiently  establish  that  the  beneficial  interest  in  a 
contingent  remainder  was  capable  under  some  circumstances  of 
being  assigned.     But   it   was   supposed  to  be  settled  that  the 
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H.  C.  OF  A.  assignment  could  only  be  made  by  release.     The  rules  as  to  the 

^ '^       persons  to  whom  a  release  of  a  right  in  land  could  be  effectually 

Carahkr     made  are  stated  in  Littleton  (Co.  Litt,  265b.)    "Also,  in  releases 
Lj^'yjj       of  all  the  right  which  a  man  hath  in  certain  lands,  &c.  it  behoveth 

him  to  whom  the  release  is  made  in  any  case,  that  he  hath  the 

freehold  in  the  lands  in  deed,  or  in  law,  at  the  time  of  the  release 
made  &c.  For  in  every  case  where  he  to  whom  the  release  is 
made  hath  the  freehold  in  deed,  or  in  law,  at  the  time  of  the 
release  &c.,  there  the  release  is  good  "  (sec.  447).  "  But  a  release 
to  one  entitled  in  remainder  is  also  good,  because  he  has  an  estate 
although  he  has  no  freehold  in  possession  "  (sec.  449).  "  And  if 
successive  estates  are  limited  in  the  land  to  several  persons  a 
release  to  any  of  them  is  good  "  (sec.  450).  It  appears,  then,  that 
John  Edwin  s  contingent  remainder  was  prima  facie  capable  of 
being  released  to  Michael,  either  regarded  as  tenant  for  life  in 
remainder  expectant  on  his  mother's  decease,  or  as  joint  tenant  in 
remainder  under  the  residuary  devise. 

But  it  was  said  that  a  contingent  remainder  could  not  be 
assigned  to  a  stranger,  except  by  a  fine,  or,  in  equity,  by  a  con- 
tract for  valuable  consideration.  See  the  case  mentioned  in 
Fulwood's  Case  (1) :  "A  man  possessed  of  a  term  for  divers 
years,  devised  the  profits  thereof  to  one  for  life,  and  after  his 
decease  to  another  for  the  residue  of  the  years,  and  died  ;  the  first 
devisee  entered  by  the  assent  of  the  executor,  and  afterwards  he 
in  remainder  during  the  life  of  the  first  devisee  assigned  it  to 
another,  and  afterwards  the  first  devisee  died ;  it  was  adjudged 
that  the  assignment  was  void,  for  he  in  remainder  had  but 
possibility  during  the  life  of  the  first  devisee."  This  case  only 
differed  from  Lavipefs  Caf^e  in  that  the  attempted  alienation  was 
by  way  of  assignment  to  a  stranger  instead  of  by  release  to  the 
tenant  for  life.  In  Lampefs  Case  (2),  after  pointing  out  the 
reason  of  the  rule  which  forbade  the  alienation  of  contingent 
interests  to  strangers — namely,  that  it  would  give  rise  to  litiga- 
tion and  disturbance  of  peaceable  possession,  which  was  primd 
facie  evidence  of  title  in  fee,  Lord  CoJce  goes  on  to  say  :  "But  all 
rights,  titles  and  actions  may  by  the  wisdom  and  policy  of  the 
law  be  released  to  the  terre-tenant,  for  the  same  reason  of  his 

(1)  4  Rep.,  646,  at  p.  66/>.  (2)  10  Rep.,  46a,  at  p.  48a. 
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repose   and    quiet,   and  for  avoiding    of  contentions  and  suits,  ^'  ^-  ^^  '^* 
and    that    every    one  may  live   in   his   vocation   in   peace  and       s^^^^ 
plenty.     And  therefore  a  right  or  title  to  freehold  or  inheritance     Carahkr 
(for  here  it  is  not  spoken  of  collateral  powers)  be  it  in  prcesenti      lloyd 

or  futuro,  may  be  released  in  five  manners.     (1)  To  the  tenant  of       

the  freehold  in  fact,  or  in  law,  without  any  privity.  (2)  To  him  in 
remainder.  (3)  To  him  seised  of  the  reversion  without  any  privity; 
but  an  estate  cannot  be  enlarged  without  privity.  (4)  To  him  who 
has  right  only  in  respect  of  privity,  as  if  the  tenant  be  disseised,  the 
lord  may  release  his  services  in  respect  of  the  privity  and  right, 
without  any  estate.  (5)  In  respect  of  privity  only,  without  right; 
as  if  tenant  in  tail  makes  a  feoffment  in  fee,  the  donee  after  the 
feoffment  has  no  right ;  and  yet  in  respect  of  the  privity  only,  the 
donee  may  release  to  him  the  rent  and  the  services,  saving  fealty: 
so  the  demandant  may  release  to  the  vouchee  in  respect  of  privity 
onlj',  but  no  estate  can  pass  by  release,  but  to  him  who  hath  an 
estate  in  privity,  and  not  in  respect  of  the  right  or  privity  only." 
In  Thomas  v.  Freeman  (1)  the  Lord  Keeper  (Lord  Cowper) 
said  :  "  It  is  a  notion  that  has  obtained  at  law,  that  a  possibility  is 
not  assignable  ;  but  no  reason  for  it,  if  res  Integra ;  but  the  law 
is  not  so  unreasonable,  but  to  allow,  that  it  may  be  released." 
In  Higden  v.  Williamson  (2),  land  was  devised  to  the  testator  s 
daughter  for  life,  then  to  trustees  to  be  sold,  and  the  money 
arising  from  the  sale  to  be  divided  amongst  such  of  her  children 
as  should  be  living  at  her  death.  One  of  her  sons  became  bank- 
rupt during  her  life,  and  survived  her,  and  it  was  held  by  Jekyll, 
M.R.,  that  his  interest  passed  under  the  assignment  to  the  Com- 
missioners in  Bankruptcy.  He  said  that  the  son  might,  in  his  ' 
mother's  lifetime,  have  released  his  contingent  interest,  and 
that  under  the  Statute  13  Eliz.  c.  7,  the  Commissioners  were 
"  empowered  to  assign  over  all  that  the  bankrupt  might  depart 
withal."  Lord  Chancellor  Kivig  affirmed  the  judgment,  partly  on 
this  ground,  and  partly  on  the  language  of  later  Statutes  relating 
to  bankrupts.  It  will  be  noticed  that  the  contingency  in  this  case 
was  identical  with  that  now  under  consideration.  Lord  Hardwicke 
was  evidently  of  the  same  opinion:    Wright  \.  Wright  (^).     In 

(1)  2  Vera.,  563.  (2)  3  P.  Wms.,  132. 

(3)  1  Vea.  Sen.,  409. 
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H.  C.  OF  A.  Doe  d^  Perry  v.  Jones  (1)  a  testator  had  devised  lands  to  his 
brother  Thomas  until  one  of  his  younger  sons  should  attain  twenty- 

Ca&ahsr     ^^^y  or  if  he  had  only  one  son  who  should  attain  that  age,  till  that 
Lloyd       ®^^  should  attain  it,  and  then  to  that  son  in  fee.     Thomas  had  a 

younger  son  who  died  under  twenty-one.     T.,  his  eldest  son  and 

only  son  then  living,  having  attained  twenty-one,  made  a  will  in 
the  lifetime  of  his  father  (who  might  have  married  again  and  had 
other  sons),  and  devised  all  his  real  estate  to  his  wife.  The  ques- 
tion was  whether  the  interest  given  by  the  original  testator  passed 
by  the  will.  It  was  held  by  both  Courts  that  the  interest  was 
devisable.  Lord  Kenyan  said  (2) :  "  There  are  two  kinds  of 
possibilities ;  the  one,  a  bare  possibility ;  that  which  the  heir  has 
from  the  courtesy  of  his  ancestor,  and  which  is  nothing  more  than 
a  bare  hope  of  succession.  Such  a  possibility  undoubtedly  is  not 
the  object  of  disposition;  for  if  the  heir  were  to  dispose  of  it 
during  the  life  of  the  ancestor,  though  it  af terwai-ds  devolved  on 
him  from  his  ancestor,  such  disposition  would  be  void.  The  other, 
a  possibility,  or  contingency,  like  the  present,  and  which  is  widely 
different  from  the  former."  He  concluded  hia  judgment  with  the 
words  "  I  sincerely  hope  that  the  point  will  be  now  understood  to 
be  perfectly  at  rest."  It  is  important  to  remember  that  at  this 
time  a  will  as  to  realty  spoke  from  its  date,  and  only  operated 
to  pass  land  which  the  testator  "  had  "  at  the  time  of  executing  it. 
This,  Lord  Kenyan  said,  meant  "  having  an  interest  in  the  land." 
Against  these  authorities  reliance  waa  placed  on  the  case  of 
Doe  d.  Calkin  v.  Tomkinson  (3).  In  that  case  a  testator  devised 
land  "  equally  to  my  sisters  Mary  and  Elizabeth  or  to  the  survivor 

•  of  them  and  to  be  disposed  of  by  her  the  survivor  as  she  may  by 

will  devise."  Mary  afterwards  in  the  lifetime  of  Elizabeth  made 
a  will  devising  the  lands,  and  it  was  held  that  the  devise  was 
ineffectual.  The  question  again  turned  on  the  Statutes  of  Wills 
of  Hy.  VIII.  The  Court,  without  determining  what  was  the 
precise  estate  given  by  the  will  of  the  original  testator,  held  that 
supposing  it  to  be  a  contingent  remainder  it  oould  not  be  consid- 
ered as  devisable,  because  the  person  who  was  to  take  it  was  not 
in  any  degree  ascertainable  before  the   contingency  happened. 

(I)  1  H.  BL,  30  ;  3  T.R.,  88.  (2)  3  T.R.,  88,  at  p.  95. 

(3)  2  M.  k  S.,  165. 
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Lord  Ellenhorough,  referring  to  the  Statutes  of  Wills,  asked :   H.  C.  of  a. 
"  How  can  a  person  be  said  to  have  a  contingent  interest  when  it 
is  uncertain  whether  he  is  the  person  who  will  be  entitled  to  have     Carahbe 
it  or  not  ?"     He  took  a  distinction  between  a  power  to  a  designated      lloyd 

person  to  be  executed  upon  a  contingency  and  a  power  given  to  a       

contingent  person.     Damjyier  J.  distinguished  the  caae  of  Selwyn 
v.  Selwyn  (1),  which  had  been  relied  on,  on  the  ground  that  the 
person  who  was  to  take  in  that  case  was  apparent  and  was  there- 
fore persona  deaignata.     Commenting  upon  this  case,  Mr.  Jarman, 
in  a  learned  note  to  Powell  on  Devises  (3rd  ed.,  vol.  I.,  p.  30),  remarks 
as  follows : — "  That  under  a  limitation  to  several  persons  for  life, 
with  remainder  to  the  survivor  in  fee,  no  effectual  will  can  be  made 
by  any  of  them,  before  the  happening  of  the  contingency,  is,  it  is 
conceiv^ed,  a  necessary  consequence  of  the  nature  of  the  contingency 
for  at  latest,  the  very  event,  which  was  necessary  to  give  effect  to 
the  will,  namely,  the  death  of  the  devisor,  must  determine  his 
interest.     As  the  will,  therefore,  at  the  time  of  the  execution  could 
not,  from  the  nature  of  the  contingency,  ever  operate  upon  the 
contingent  interest,  it  could  not  be  made  effectual  by  subsequent 
circumstances,  and  consequently  could  not  pass  the  estate  subse- 
quently vested  in  the  devisor  by  survivorship.     For  these  reasons, 
it  is  conceived,  the  case  of  Doe  d.  Calkin  v.  Tomkinson  (2)  rests 
upon  unquestionable  grounds;  but  the  observation  of  Lord  Ellen- 
borough,  that,  as  a  contingent  remainder,  it  was  not  devisable, 
becaicse  the  person  to  take  is  not  in  any  degree  ascertainable  before 
the  contingency  happens,  does  not,  I  apprehend,  refer  the  case  to  its 
true  principle,  though  it  has  been  sanctioned  by  the  most  eminent 
text  writers,  vide  2  Prest.  Abst,  96,  who  have  given  precisely  the 
same  definition  of  contingent  interests  not  devisable,  referring,  as 
an  example,  to  the  case  of  a  limitation  to  the  survivor  of  several 
persons.    In  opposition  to  these  respectable  authorities,  the  editor 
suhmits,  first,  that  the  person  to  take  is  not,  in  the  instance  in 
question,  less  ascertainable  than  in  many  other  cases,  where  the 
interest  is  confessedly  devisable  ;  and  that,  therefore,  this  defini- 
tion furnishes  no  distinction  whatever.     Secondly,  that  the  only 
circumstance  which  characterizes  the  cases  under  consideration 
is  that  of  the  contingency  involving  the  event  which  alone  can 

(1)  2  Burr.,  113).  \2)  2  M.  &  S.,  165. 
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call  the  devise  into  operation,  viz.,  the  death  of  the  testator,  and, 

therefore,  rendering  it  impossible  for  the  contingent  interest  to  be 

Caraher     co-existent  with  the  devise  ;  and  for  that,  and  that  reason  alone, 

Lloyd.      it  is  that  such  contingent  interests  are  not  devisable — a  reason 

which  also  applies  to  prevent  their  being  descendible. 

"  What,  we  ask,  is  the  nature  of  the  interest  of  each  individual 
of  a  number  of  persons,  to  the  survivor  of  whom  an  estate  is 
limited  ?  It  is  clearly  as  to  him  a  contingent  interest,  depending 
on  the  event  of  his  surviving  his  companion.  It  is  precisely  the 
same  as  if  the  lands  were  given  to  him  nominativi  on  that 
contingency. 

"  This  being  admitted,  we  further  ask,  what  is  the  diflerenee 
between  a  limitation  to  A.  if  he  survive  B.  and  C.  (the  real  nature 
of  the  limitation  in  the  last  case),  and  a  limitation  to  A.  if  B.  die 
under  twenty-one,  which  was  precisely  the  interest  that  in  Good- 
title  v.  Wood  (see  supra) y  was  held  to  be  devisable.  In  both 
cases  the  object  to  take  was  unascertainable  (as  they  necessarily 
are  in  every  contingent  limitation),  and  the  reason  therefore  why 
the  former  interest  is  not  devisable,  and  the  latter  is,  must  be 
sought  for  in  some  other  circumstance. 

"  That  circumstance  is,  that  the  contingent  interest  of  A.,  if  not 
determined  in  his  lifetime  by  his  sui'viving  B.  and  C,  nuist 
determine  on  his  death;  and  therefore  could  not  be  the  subject  of 
a  testamentary  disposition.  By  way  of  further  illustration,  sup- 
pose the  limitation,  instead  of  being  to  the  longest  liver  of  several 
persons,  was  to  the  shortest  liver.  It  being  just  as  uncertain  in 
this  case  which  will  die  first,  as  in  the  other  which  will  live 
longest,  (and  in  the  case  of  two,  the  contingency  being  in  fact  the 
same),  the  object  to  take  must  in  each  case  be  equally  unascer- 
tainable, and  yet  it  will  not  be  denied,  that  the  contingent  interest 
in  the  last  case  is  devisable  by  him  who  shall  first  die.  If  other- 
wise, he  would  be  entirely  precluded  from  the  power  of  disposing 
of  it,  since  it  does  not  become  vested  until  his  death,  and  it  clearly 
would  be  descendible. 

"  The  difference  between  the  two  cases  exists  exclusively  in 
the  circumstance  before  adverted  to.  The  same  observations 
apply  to  the  case  put  by  Mr.  Feame,  as  illustrative  of  the  class  of 
contingent  interests  not  devisable ;  a  limitation  to  the  right  heirs 


V. 

Lloyd. 
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of  J.S.,  a  person  living.     A  will  made  by  any  person  being  heir   H.  C.  of  A. 
apparent  of  j^J.S.  cannot  possibly  take  effect,  because,  if  he  die  ' 

before  his  father,  as  he  does  not  become  heir,  the  limitation  fails,  carahkb 
It  is,  therefore,  the  impossibility  of  the  contingent  interest  sub- 
sisting after  the  death  of  the  devisor,  that  renders  the  interest 
not  devisable.  The  point  is  not  only  of  importance,  with  a  view 
to  a  correct  understanding  of  the  true  principles  which  have 
governed  these  cases,  but  is  of  direct  practical  utility ;  for,  if  the 
editor  s  proposition  be  correct,  such  an  interest  as  that  in  Due  d. 
Calkin  v.  Tomkinson,  though  not  devisable  by  will,  in  conse- 
quence of  the  posthumous  nature  of  the  insti^raent,  is  alienable 
in  equity  by  a  contract  for  a  valuable  consideration  (see  Wright 
v.  Wright  (1),  whereas  the  commonly  received  objection  excludes 
it  from  every  species  of  alienation  at  law  and  in  equity.  The 
result  is,  that  if  the  foregoing  observations  are  well  founded,  all 
contingent  or  executory  interests,  or  in  other  words  all  possibilities 
accompanied  with  an  interest,  are  devisable  under  the  Statute  of 
Wills,  unless,  from  the  nature  of  the  contingency,  the  devisor's 
interest  be  determinable  by  his  death." 

In  the  case  of  Doe  d.  Calkin  v.  Tomkinson  (2),  if  the  testatrix 
had  died  immediately  after  the  execution  of  her  will,  her  chance 
of  survivorship  would  have  determined  by  her  death,  and  there 
would  have  been  nothing  upon  which  the  devise  could  operate. 
And,  as  at  that  time  a  will  spoke,  as  to  real  estate,  from  the  time 
of  execution,  it  is  evident  that  a  will  which  was  inoperative  when 
made  could  not  acquire  any  validity  from  subsequent  events.  In 
our  opinion,  the  case  of  Doe  d.  Calkin  v.  Tovikinson  proceeded 
entirely  upon  the  Statutes  of  Wills,  and  affords  no  assistance  in 
determining  the  question  whether  a  contingent  interest  dependent 
on  survivorship  was  assignable  by  an  appropriate  assurance. 

Reliance  was  also  placed  on  the  case  of  In  re  Ellenboro\i/jh ; 
Towry  Law  v.  Buime  (3),  in  which  it  was  held  by  Buckley  J.  that 
personal  estate  to  which  a  person  may  become  entitled  under  the 
will  or  intestacy  of  a  living  person  is  not  assignable.  But  such  an 
expectancy  is  obviously  of  the  same  kind  as  the  possibilities  of  the 
first  class  mentioned  by  Lord  Kenyon  in  Doe  d.  Pei^^y  v.  Jones  (4). 

(1)  1  Vea.  Sen.,  409.  (3)  1903  1  Ch.,  697. 

(2)  2  M.  &  S.,  165.  (4)  1  H.  Bl.,  30  ;  3  T.R.,  88. 
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H.  C.  OF  A.  The  distinction  was  very  clearly  pointed  out  by  Kay  J.  in  In  re 

Parsons',  Stockley  v. Parsons  (1),  when  the  question  was  whether 

Carahek     ^he  spes  successionis  which  a  person  has  as  one  of  a  class  of  possible 

Lloyd       next-of-kin  is  a  contingent  title  within  the  Married  Women's 

Property  Act  1882.     The  learned  Judge  said  (2): — "  There  is  no 

such  character  in  law  as  the  heir  of  a  living  person  or  as  his 
statutory  next-of-kin.  There  is  a  wide  difference,  for  this  reason, 
between  a  gift  to  such  of  the  'children'  or  *^nephews*or  even 
'  kindred  '  of  A.  who  shall  be  living  at  his  death,  and  a  gift  to  those 
who  shall  then  be  his  statutory  next-of-kin.  During  A-'s  life  there 
may  be  children,  nephews,  or  kindred.  Each  of  them  has  probably 
sufficient  interest,  though  contingent,  to  take  proceedings  to  pro- 
tect the  fund  :  see  per  Lord  Hatherley  in  Joel  v.  MUls  (3).  Some 
or  all  of  them  might  be  made  defendants  in  an  action  to  administer 
the  trusts.  Neither  of  these  things  can  be  done  where  the  gift  is 
to  statutory  next-of-kin.  They  have  no  existence  whatever  in 
law  while  the  propositus  is  living.  No  one  can  as  possible  next- 
of-kin  even  bring  an  action  to  perpetuate  testimony  as  to  his 
kinship  during  that  period.  I  am  unable  to  agree  with  the 
judgments  which  consider  these  cases  as  parallel." 

The  only  authorities  cited  to  us  to  the  contrary  were  some 
passages  in  Preston^  which  are  apparently  based  upon  a  miscon- 
ception of  the  effect  of  Doe  d.  Calkin  v.  Tomkinson  (4). 

For  these  reasons,  we  are  unable  to  entertain  any  doubt  that 
John  Edwin's  contingent  remainder  was  capable  of  being  released 
to  a  proper  person,  or  that  Michael  was  a  person  capable  of  being 
releasee  of  it.  As  Lord  Cowper  said,  "  The  law  is  not  so 
unreasonable." 

By  the  post-nuptial  settlement  of  20th  January,  1882,  which 
was  expressed  to  be  made  "  between  John  Eld  win  Caraher  of  the 
first  part,  Emily  Caraher,  his  wife  of  the  second  part,  Michael 
Joseph  Caraher,  gentleman,  a  trustee  for  the  purposes  herein- 
after mentioned,  and  hereinafter  designated  trustee,  of  the 
third  part,"  it  was  witnessed  that  John  Edwin,  in  consideration  of 
natural  love  and  affection,  and  of  10s.,  did  "  grant  bargain  sell 
alien  and  release  unto  the  said  trustee  and  his  heirs     All  that  the 

(1)  45  Ch.    D.,  51.  (.3)  3  K.  &  J.,  4/4. 

(2)  45  Ch.  D.,  51,  at  p.  63.  (4)  2  M.  &  S.,  165. 
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lands  estate  and  property  of  whatsoever  nature  and  kind  soever  H.  C.  of  a. 
absolutely   and   otherwise   acquired   by   the   said    John   Edwin 
Caraher  under  and  by  virtue  of  the  will  of  his  late  father  Owen     Caraher 
Joseph  Caraher  together  with  the  rights  easements  and  appurten-       lJ,\.d 

ances  thereto  belonging  and  all  the  estate  right  title  and  interest       

of  him  the  said  John  Edwin  Caraher  in  and  to  the  said  heredita- 
ments and  premises  respectively  "  to  hold  to  the  trustee  and  his 
heirs  to   such  uses  as  Emily  Caraher  should   by   deed   or  will 
appoint,  and  in  default  of  appointment  upon  trust  to  permit  her 
to  receive  the  rents  and  profits  for  her  separate  use  for  life  and 
after  her  death  without  making  any  appointment  upon  trust  for 
the  children  of  John  Edwin  and  Emily  Caraher  who  should  attain 
twenty-one  or  if  daughters  marry,  with  powers  of  advancement 
for  the  benefit  of  infant  children,  and  with  an  ultimate  trust  for 
John  Edwin  if  he  survived  Emily.     It  appears,  therefore,  that 
Michael  was  not  a  mere  releasee  to  uses,  but  took  the  legal  estate  : 
Barton  v.  HaHon  (1),  and  in  certain  events  had  active  duties  to 
perform.     Until  an  appointment  should  be  made  the  legal  estate 
remained  in  him,  and  when  it  was  made  it  would  not  operate 
as  a  conveyance  but  as  a  limitation  of  a  use,  which  would  there- 
upon be  executed  by   the  Statute  of  Uses  into  a  legal  estate: 
Watkins,   8th  ed.,  337..     It  was  suggested  that  the    operative 
words  of  this  deed  are  not   sufficient   to   pass   the   contingent 
remainder  in  question.      As  to  the  intention  of  the  parties,  there 
can  be  no  doubt  that  it  was  intended  to  include  in  the  settlement 
all  John  Ekiwin  s  interests  under  his  father's  will,  of  whatever 
kind.    The  w^ord  "  release  "  which  is  used  in  it  is  the  apt  word  for 
dealing  with  a  contingent  remainder.     The  Courts,  so  far  from 
being  astute  to  defeat  the  intention  of  the  parties,  will  endeavour 
80  to  construe  the  words  used  that  that  intention  clearly  expressed 
may  prevail.     Thus,  in  an  assurance  from  one  joint  tenant  to 
another  the   word   "  grant "  has   been   construed   as   "  release," 
because  the  only  effectual  mode  of   conveyance  between   such 
parties  was  by  release,  and  it  was  the  evident  intention  of  the 
parties  that  the  deed  should  have  the  effect  of  a  conveyance.     In 
our  judgment,  therefore,  John  Edwin  s  contingent  remainder  now 
in  question  was  effectually  released  to  Michael  by  the  settlement. 

(1)  7T.R.,652. 
\QU  II.  35 
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>I.  C.  OF  A.        It  remains  to  consider  the  effect  of  the  release.     On  this  point 

two  arguments  were  addressed  to  us  on  behalf  of  the  respondent : 

Caraher     (1)  That  the  effect  of  a  release  of  a  contingent  remainder  is  to 

Lloyd       extinguish  it ;  and  (2)  That  the  object  of  the  law  which  forbids 

the  alienation  of  a  continorent  remainder  to  a  stranger  would  be 

defeated  if  a  releasee  otherwise  eligible  were  allowed  to  hold  it  on 
trust  for  a  stranger.  The  latter  argument  prevailed  with 
Walker  J. 

The  first  argument,  if  successfxil,  would  be  fatal  to  the  claim  of 
both  the  appellants  and  the  respondent,  in  which  view  we  suppose 
the  respondent  would  be  entitled  to  retain  the  judgment  in  his 
favour.  The  argument  was  based  mainly  upon  the  statement 
(which  is  an  exposition  of  logical  consequences  and  not  a  state- 
ment of  law)  contained  in  Mr.  Butler  s  note  to  p.  266b  of  Co,  Litt.y 
in  which  he  points  out  that  releases  may  enure  in  four  ways:  (1) 
Per  mitter  le  droits  where  a  disseisee  releases  to  the  disseisor :  (2) 
Per  viitter  V estate,  as  in  the  case  of  a  release  by  one  joint  tenant 
to  another :  (3)  Per  renlarger,  as  when  the  possession  and 
inheritance  are  separated  for  a  particular  time,  and  he  who  has 
the  inheritance  releases  to  the  tenant  in  possession :  (4)  Per  ex- 
tinguiahment,  where  the  releasee  cannot  have  the  thing  per  mitter 
le  droit,  as  when  the  lord  grants  the  seigniory  to  his  tenant 
Another  illustration  of  such  a  release  is  given  in  the  text  at  p. 
467b,  viz.,  a  rent  charge.  It  is  clear,  from  the  instances  given, 
that  the  word  "  extinguishment "  is  used  of  cases  in  which  the 
right  released  is  of  such  a  character  that  by  the  release  the  right 
to  receive,  and  the  duty  to  render,  are  united  in  the  same  person. 
Such  a  case  is  exactly  analogous  to  the  case  of  a  debt  or  of  an 
easement  released  to  the  owner  of  the  servient  tenement.  But  it 
obviously  has  no  application  to  the  case  of  a  release,  the  effect  of 
which  is  that  the  releasee  acquires  a  larger  estate  in  the  land, 
either  in  quantity  or  quality,  than  he  had  before.  That  such  is 
the  effect  of  a  release  of  a  contingent  remainder  to  the  tenant  for 
life,  is  apparent  from  the  passages  which  have  been  read  from 
Lawpefa  Case,  No  doubt,  from  one  point  of  view,  it  may  be 
said  that  such  a  release  operates  by  way  of  extinguishment, 
inasmuch  as  the  liability  of  the  heir  of  the  releasee,  if  tenant  for 
life,  to  be  disturbed  in  his  possession  (which,  as  already  pointed 
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out,  is  primd  facie  evidence  of  an  estate  in  fee)  upon  the  happen-  ^-  ^-  ^'  ^' 
ing  of  the  contingency,  or  of  the  releasee,  if  entitled  in  remainder,       ^_' 
to  have  his  enjoyment  postponed,  is  ended  or  extinguished.     But     Carahbr 
thi.s  is  not  the  sense  in  which  the  word  is  used.     A  simple  illus-       lloyd. 

tration  will  make  the  point  quite  clear.     Suppose  a  devise  to  A.        

for  life,  with  remainder  to  B.  in  fee  if  he  is  living  at  A.'s  death, 
and  if  he  be  then  dead,  to  C.  in  fee.  In  this  case,  the  estates  of 
B.  and  C.  are  contingent  remainders.  If  B.  and  C.  release  their 
estates  to  A.,  can  it  be  suggested  that  A.  would  not  have  the  fee  ? 
The  question  is  answered  by  the  passage  which  has  been  quoted 
from  Lampefs  Case.  Such  a  release  in  substance  operates  to 
enlarge  the  estate  of  the  tenant  for  life,  although,  like  every  other 
release,  it  in  one  sense  extinguishes  the  right  of  the  releasor. 

The  learned  Judge  from  whom  this  appeal  is  brought  did  not 
express  any  opinion  on  the  points  to  which  we  have  hitherto 
referred,  and  we  have  no  reason  to  suppose  that  we  are  saying 
anything  as  to  them  inconsistent  with  his  opinion. 

We  pass  to  the  second  point,  which  is  singularly  free  from 
authority.  On  this  point  the  learned  Judge  said :  "  Of  course 
Mr.  Loxton  does  not  stop  at  this  point,  otherwise  the  argument 
would  not  avail  him.  He  maintains  further  that  the  possibility 
was  released  conditionally,  that  is  to  say  on  condition  that  Michael 
should  hold  it  on  the  trusts  declared  by  the  settlement.  This  is 
where  the  argument  in  my  opinion  breaks  down."  He  then 
quoted  from  LamptVs  Case  the  reasons  given  for  the  rule  against 
allowing  the  assignment  of  possibilities  to  strangers,  and  the 
following  passage  from  Williams's  Real  Property  18th  ed.,  p. 
342:  "  With  reference  to  a  limitation  to  A.  for  his  life,  and  if  C. 
be  living  at  his  decease,  then  to  B.  and  his  heirs :  B.,  though  he 
has  no  estate  during  A.'s  life,  has  yet  plainly  a  chance  of  obtaining 
one  in  case  C.  should  survive.  This  chance  in  law  is  called  a 
possibility^  and  a  possibility  of  this  kind  was  long  looked  upon 
in  much  the  same  light  as  a  condition  of  re-entry  was  regarded, 
having  been  inalienable  at  law,  and  not  to  be  conveyed  to  another 
by  deed  of  grant.  It  might,  however,  have  been  released ;  that  is 
to  say,  B.  might,  by  deed  of  release,  have  given  up  his  interest 
for  the  benefit  of  the  reversioner  in  the  same  manner  as  if  the 
contingent  remainder  to  him  and  his  heirs  had  never  been  limited ; 
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H.  C.  OP  A.  for  the  law,  whilst  it  tolerated  conditions  of  re-entry  and  con- 

^^      tingent  remainders,  always  gladly  permitted  such  rights  to  be  got 

Caraher     rid  of  by  release,  for  the  sake  of  preserving  unimpaired  such 

Lloyd       vested  estates  as  might  happen  to  be  subsisting."     His  Honor 

proceeded :  "  It  seems  plain  that  a  release  of  a  possibility  was 

only  permitted  with  a  view  to  its  extinction,  and  it  is  in  my 
opinion  a  perversion  of  the  rule  of  law  to  apply  it  to  a  case  where 
the  releasee  is  intended  to  accept  the  release,  not  for  his  own 
benefit  and  to  secure  the  merger  or  destruction  of  the  interest 
released,  but  to  keep  it  alive  for  the  benefit  of  other  persons.  So 
to  hold  would  not  be  to  follow  the  rule  of  law  but  to  evade  and 
defeat  it.  I  am  of  opinion  that  at  law  nothing  passed  by  the 
the  settlement,  and  that,  the  settlement  being  voluntarj'',  and  the 
property  purported  to  be  settled  never  having  come  into  the 
hands  of  the  trustee,  it  is  inoperative  also  in  Equity.  Therefore, 
the  title  of  the  OflScial  Assignee  must  prevail." 

The  only  judicial  utterance  (juoted  to  the  Court  on  this  point 
was  the  question  put  by  Lord  Hardwicke  in  Wright  v.  Wright  (1): 
"  It  is  now  established  in  this  Court,  that  a  chose  in  action  may 
be  assigned  for  valuable  consideration,  and  this  "  (i.e.,  the  contin- 
gent interest  then  in  question)  "may  be  released  as  a  chose  in  action 
may ;  and  then  why  may  not  it  be  put  into  such  a  shape  as  to  be 
disposed  of  to  a  stranger,  or  to  make  him  trustee  for  a  stranger  ?  *' 
An  analogous  point  is  raised  by  Feame  C.R.,  p.  34,  with 
respect  to  the  rule  in  Shelley's  Case  :  "  Here  it  is  to  be  observed, 
.  that  cases  may  arise,  where  the  estate  of  freehold  limited  to  the 
ancestor  may  be  so  limited  to  him,  in  trust  for  some  other  person,  or 
as  a  security  for  some  charge,  or  to  answer  some  other  particular 
purpose,  and  no  usufructuary  benefit  be  intended  to  the  ancestor 
by  such  limitation.  As  a  limitation  to  the  use  of  A.  during  the 
life  of  B.  in  trust  for  B.  or  to  pay  her  the  rents  and  profits  during 
her  life,  remainder  to  the  use  of  the  heirs  of  the  body  of  A. :  and 
some  other  cases  which  might  be  put,  and  which,  though  I  do  not 
recollect  to  have  met  with  in  our  books,  have  occasionally 
occurred  to  me  in  the  course  of  practice.  Now  these  are  cases 
which,  I  do  not  see,  how  we  are  to  consider  as  falling  within  the 
extent  or  application  of  the  rule  I  have  been  treating  of ;  because 

(1)  1  Ves.  Sen.,  409,  at  p.  411. 


V. 

Lloyd. 
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it  seems  absurd  and  inconsistent  with  any  possible  rule  of  law  or  H.  C.  of  A. 

common  sense,  to  create  or  raise  an  estate  tail  to  a  man  upon  the 

ground  of  a  limitation  (viz.  the  freehold  limited  in  trust)  by  which     Caraher 

no  beneficial  interest  at  all  was  intended  to  him."     On  this,  Mr. 

Butler  remarks  in  a  note :  "  With  deference  to  Mr.  Feame, — as 

Courts  of  law  cannot  take  notice  of  any  trusts  charged  on  legal 

estates,  the  trusts  or  purposes  for  which  the  ancestor's  estate  of 

freehold,  in  the  ca^es  proposed  by  him,  is  charged,  cannot  be  a 

subject  of  their  consideration.    Courts  of  law,  therefore,  must  treat 

the  case  merely  as  a  limitation  of  a  legal  freehold  to  the  ancestor, 

and  a  limitation  of  the  legal  fee  to  the  heirs  of  his  body,  and  of 

course  hold  it  to  be  a  legal  estate  tail  under  the  rule  in  Shelley's 

Case." 

With  deference  to  the  learned  Judge  from  whom  we  are 
differing,  it  seems  to  us  that  the  question  of  ownership  of  the 
legal  estate  is  one  thing  and  the  obligations  attaching  to  that 
ownership  are  another.  We  are  concerned  here,  first,  to  ascertain 
the  legal  ownership,  as  a  matter  of  ancient  conveyancing  law,  of 
John  Edwin's  undivided  one-seventh  share  in  Michael's  moiety 
in  remainder.  And  we  adopt  Mr.  Butler's  words  :  "  As  Courts  of 
law  cannot  take  notice  of  any  trusts  charged  on  legal  estates,  the 
trusts  or  purposes  for  which  the  .  .  .  estate  ...  is 
charged  cannot  be  a  subject  of  their  consideration."  The  doctrine 
was  a  purely  legal  one,  and  we  do  not  know  of  any  equitable 
doctrine  that  forbids  a  person  who  is  capable  of  acquiring  a  legal 
estate  in  land  from  undertaking  to  hold  it  on  any  trusts  he  thinks 
fit,  or  that  requires  a  Court  of  Equity  to  refrain  from  enforcing 
such  trusts  against  him.  We  do  not  think  it  is  accurate  to  say 
that  the  release  to  Michael  was  conditional  upon  his  holding  the 
land  on  the  trusts  of  the  settlement.  The  release  is  in  terms 
absolute,  and  a  trust  cannot  properly  be  described  as  a  condition. 
If  the  deed  of  1882  had  been  a  bare  release  to  Michael  and  his 
heirs,  and  he  had  thereupon  executed  a  covenant  to  stand  seised 
on  the  trusts  contained  in  it,  there  could  have  been  no  doubt  of 
the  validity  of  the  trusts,  and  the  fact  that  they  are  contained  in 
the  same  instrument  cannot  make  any  difference. 

We  are  therefore  of  opinion  that  the  settlement  was  effectual  to 
pass  the  interest  in  question  to  Michael,  and  that  the  accretion  or 
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H.  C.  OF  A.   enlargement   of    his   original    estate    which    he    thus    acquired 

^*        was  bound  in  his  hands  by  the  trusts  of  the  settlement. 
Caramek         The  first  tenant  for  life,  the  widow,  died    in  1893.     Michael 
Ltoyd       ^^^^  ^^  1894,  having  never  been  mamed.     John  Edwin  and  six 

other  children  of  tlie  testator  survived  him,  and  became  entitled 

to  his  moiety  as  tenants  in  common  in  fee.  In  1904  Emily 
Caraher  appointed  the  property  comprised  in  the  settlement  to  her 
CO-  appellant.  In  our  judgment  John  Edwin's  undivided  seventh  of 
Michael's  moiety  which  became  vested  on  Michael's  death  there- 
upon passed  to  the  appointee.  The  appeal  must  therefore  be 
allowed  on  this  point. 

We  have  dealt  with  the  question  on  the  assumption  that  the 
old  doctrine,  that  a  contingent  remainder  could  not  be  assigned  to 
a  stranger  except  by  a  fine  or  by  a  contract  for  valuable  con- 
sideration, is  good  law.  On  this  point  the  learned  author  already 
quoted,  Mr.  Jarman,  remarks  in  a  note  to  Bythewood's  Convey- 
ancing, vol.  IV.,  2nd  ed.,  p.  225  : — "  Since  the  period  at  which  this 
doctrine  was  established,  it  has  been  settled  also,  that  contingent 
and  executory  interests  are  devisable:  Jones  v.  Roe  (1);  and 
consecjuently,  that,  at  the  happening  of  the  contingency,  or,  if  it 
happen  in  the  testator's  lifetime,  then  at  the  death  of  the  testator 
[Jackaon  v.  Hurlock  (2)],  the  lands  vest  absolutely  in  the  devisee. 
But  though  such  interests  are  releasable,  and  may  be  bound  by  a 
fine  8ur  concessit,  or  by  an  indenture  of  demise  by  estoppel,  and 
will  even  pass  by  a  devise,  yet  it  is  still  strenuously  maintiiined 
by  an  eminent  writer,  2  Prest.  Ahst.y  118 ;  Prest  Sliepp.  Tonchst, 
238,  and  the  opinion  is  commonly  entertained  by  the  profession, 
that  they  are  not  transferable  by  deed.  Recent  decisions,  how- 
ever, leave  us  little  room  to  doubt,  that,  even  if  such  int-erests  are 
not  transferable  by  deed  simply.,  they  will  pass  by  indenture,  i.e., 
by  an  instrument  capable  of  operating  by  estoppel.  In  Doe  v. 
Oliver  (3),  it  w^as  held  that  a  fine  cojne  ceo  &c.,  levied  by  a  con- 
tingent remainderman  in  fee,  operated  by  estoppel  only,  until  the 
contingency  happened,  and  then  operated  to  vest  the  estate 
absolutely  in  the  cestui  que  use  of  the  fine.  The  same  point,  we 
have  seen,  has  been  decided  as  to  demises  by  indenture ;  and  the 

(1)  1  H.  Bl.,  30 ;  3  T.R.,  88.  (2)  2  Ed.,  263. 

(3)  10  B.  AC,  181. 
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only  remaining  question  is,  whether  an  indenture,  not  having  the   H-  ^-  o^  A. 

operation  of  a  demise,  would  pass  the  estate  in  such  a   case.       ^ '^ 

The  affirmative  conclusion  seems  to  be  inevitable  upon  the  general     Cabaher 
reasoning  of  the  cases,  which  has  applied  the  doctrine  of  estoppel      llqyd 

to  indentures  generally,  and  not  to  leases  only :  see  Bensley  v.        

Burdon  (1);  and  the  consequence  therefore  is,  that  an  indenture 
by  grant,  executed  by  a  contingent  remainderman  or  owner  of  an 
executory  interest,  would  transfer  such  contingent  or  executoiy 
interest  to  the  grantee,  so  that  when  the  contingency  happened 
the  estate  would  vest  in  the  grantee." 

In  the  same  note  the  learned  author,  referring  to  the  question 
of  the  release  of  contingent  remainders,  says  (p.  226) : — "  If  the 
contingent  interest  in  such  a  case  be  sold  to  the  person  in  whom 
the  vested  fee  resides,  it  may  be  released ;  unless,  indeed,  accord- 
ing to  the  doctrine  of  some  writers,  such  interests  can  only  be 
devised  or  released  where  '  the  owner  is  ascertained  ' :  see  Prest. 
Abstr.,  283 ;  but  the  fallacy  of  such  a  doctrine  has  been  attempted 
to  be  shown  in  a  recent  publication  by  the  editor :  see  I  Jar.  Pow. 
Dev.,  30,  n.  If  the  objection  be  applicable  at  all,  it  would  apply  to 
the  present  case  (which  indeed  is  admitted  by  Mr.  Preston  in 
another  place :  3  Prest.  Ahstr.,  255),  for  it  is  uncertain,  during  the 
life  of  A.,  whether  any,  or,  if  any,  which  of  the  children  will 
become  an  object  of  the  gift.  Such  an  interest  is  clearly  not 
devisable,  for  the  same  reason  that  it  is  not  descendible,  namely, 
because  it  cannot  subsist  as  such  after  the  death  of  the  owner ; 
for  if  a  child  survived  A.,  the  parent,  the  interest  would  vest,  and 
if  he  died  in  A.*s  lifetime,  it  would  fail ;  so  that  the  devise  could 
never  operate  upon  the  propertx'  as  a  contingent  interest.  This 
principle,  however,  does  not  apply  to  conveyances  infer  vivos; 
and  therefore,  if  there  be  no  other  rea.son  why  such  an  interest  is 
not  devisable,  it  foIlow\s  that  it  may  be  released ;  and  such,  it  is 
apprehended,  is  the  sound  conclusion  upon  the  subject." 

An  attentive  consideration  of  the  leading  case  of  Doe  v.  Oliver 
(2)  referred  to  by  Mr.  Jaraian  in  the  first  part  of  the  note  just 
quoted,  will  show  that  there  is  a  great  deal  to  be  said  in  favour 
of  the  view  which  he  takeg.  But,  as  we  have  arrived  at  the  con- 
clusion (which  is  fortified  by  the  second  extract)  that  the  settlement 

(1)  2  Sim.  &  St.,  519.  (•->)  10  B.  &  C,  181. 
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H.  C.  OF  A.  of  26th  January,  1882,  was  effectual  even  on  the  contrary  assump- 

^ *        tion,  it  is  unnecessary  to  express  an  opinion  on  the  point,  or  to 

Caraher     consider  whether  the  settlement  was  such  an  indenture  as  to  operate 
Lloyd       ^^  ^^^^  ^^  estoppel.   If  it  should  ever  become  necessary  to  consider 

this  point,  the  case  of  Tailby  v.  Official  Receiver  (1)  may  probably 

afford  some  assistance. 

With  regard  to  the  second  devise.  Walker  J.  held  that  the 
settlement  of  20th  January,  1882,  operated  as  a  forfeiture  of 
John  Edwin's  life  estate,  and  that  the  intermediate  rents  and 
profits,  until  one  of  his  children  attained  twenty-one,  fell  into 
residue.  On  this  point  the  decision  is  not  appealed  from.  But 
the  learned  Judge  held  that  the  interest  of  John  Edwin  as 
residuary  devisee  quoad  this  property  was  merely  the  chance  of 
his  life  estate  being  forfeited  before  any  of  his  children  had 
attained  a  vested  interest,  (which  is  no  doubt  true),  and  that  the 
interest  was  consequently  contingent  and  not  vested,  and  did  not 
pass  by  the  settlement.  The  case  of  Egerton  v.  Massey  (2),  which 
decided  that  the  interest  of  a  residuary  devisee  is  vested  and  not 
contingent,  although  it  may  depend  upon  the  happening  of  con- 
tingencies whether  the  residuary  devisee  will  ever  take  anything 
under  the  devise,  was  not  cited  to  the  learned  Judge.  If  it  had 
been,  liis  decision  on  this  point  would  doubtless  have  been  the 
other  way.  There  can  be  no  doubt  of  the  sufficiency  of  the 
settlement  to  assign  all  the  vested  interests  of  the  settlor.  The 
appeal  must  therefore  be  allowed  on  this  point  also. 

The  order  appealed  from  must  be  varied  by  substituting  for 
the  declaration,  that  the  fund  firstly  in  question  belongs  to  the 
respondent,  a  declaration  that  it  belongs  to  the  appellants,  with  a 
consequent  direction  for  the  payment  out  to  them,  but  without 
prejudice  to  the  rights  of  third  parties  preserved  by  the  order, 
and  by  substituting  for  the  declaration  that  the  funds  representing 
a  portion  of  the  residuary  estate  of  the  testator  are,  subject  to  the 
payments  mentioned  in  the  order,  divisible  between  the  repre- 
sentatives of  Michael  Caraher  and  the  respondent,  a  declaration 
that  they  are,  subject  as  aforesaid,  divisible  between  Michaers 
representatives  and  the  appellants. 

The  order  must  be  further  varied  by  omitting  the  award  of 

(1)  13  App.  Caa.,  52:^.  (2)  3  C.B.N.S.,  338. 
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costs  to  the  respondent  out  of  the  fund  now  in  question,  and  H.  C.  or  A. 
directing  him  to  pay  to  the  appellants  their  costs  of  the  adverse 
litigation  between  them.  Carahbr 

The  respondent  must  pay  the  costs  of  the  appeal. 


V. 

Llotd. 


Order  of  Judge  in  Equity  varied  accordingly. 

Solicitors,  for  appellants  :    McDoneU  &  MojffitL 
Solicitors,  for  respondent :    Allen,  Allen  &  Hemsley, 


C.  A.  W. 


[HIGH  COURT  OF  AUSTRALIA.] 

THE  TROLLY,  DRAYMEN  AND  CARTERS 
UNION  OF  SYDNEY  AND  SUBURBS 

AND 

THE  MASTER  CARRIERS  ASSOCIATION 
OF  NEW  SOUTH  WALES 


} 
} 


Appellants ; 


Respondent. 


ON  APPKAL  FROM  THE  SUPREME  COURT  OF 
NEW  SOUTH  WALES. 

Jnduslrial  Arbitration  Act  (N.S,W.)  (No.  59  of  1901),  eec.  36  (h)— Preference  to 
unionvUs — Persons  offering  their  labour  at  the  same  time — Notice  to  uiiion  of 
labour  required— Jurisdiction  of  Court  of  Arbitration  to  compel — Prohibition — 
Construction  of  Statutes. 

Sec.  36  sub-sec.  (b)  of  the  Industrial  Arbitration  Act  (N.S.W.)  1901,  provides, 
inter  alia,  that  the  Coart  of  Arbitration,  in  its  award  or  by  order  made  on  the 
application  of  any  party  to  the  proceedings  before  it,  ma}'  **  direct  that  as 
between  members  of  an  industrial  union  of  employes  and  other  persons  offering 
their  labour  at  the  same  time,  such  members  shall  be  employed  in  preference 
to  such  other  persons,  other  things  being  equal." 

The  Court  of  Arbitration,  in  an  industrial  dispute  between  the  appellant  and 
respondent  unions,  made  an  award  by  which  preference  wa^  ordered  to  be  given 
to  members  of  the  appellant  union  on  compliance  with  certain  conditions  as 


H.  C.  OF  A. 
1906. 

Sydney, 

June  13, 14, 
19. 


Orifflth  C.J. 

Barton  and 

O'Connor  JJ. 
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H.  C.  OF  A.  to  the  admission  of  members,  and  embodied  in  the  order  for  preference  a 

1905.  direction  that  any  member  of  the  respondent  union  requiring  labour  should, 

""   *  ""^  whenever  reasonably  practicable  having  regard  to  existing  exigencies,  notify 

The  Trolta',  ^he  secretary  of  the  appellant  union  of  the  labour  required. 
Draymrn 

AND  Carters  Held,  that  the  Court  had  no  jurisdiction  to  make  the  direction  as  to  notice. 

Union  op 

Sydnky  and  Decision  of  the  Supreme  Court,  Ex  parte  The  MaUer  Oarriera  AMOcicUion  of 

Suburbs  jvr.  5.  ^.^  (1905)  5  s.R.  (N.S.  W.),  77,  affirmed. 

V. 

The  Master 

Carriers    APPEAL  from  a  decision  of  the  Supreme  Court  of  New  South 

Association  *^ 

OF  N.S.  W.     Wales. 


The  appellant  union  was  an  industrial  union  of  employes 
registered  under  the  Indvstrial  Arbitration  Act  (N.S.W.),  1901, 
and  the  respondent  association  was  also  registered  under  that 
Act  as  an  industrial  union  of  employers.  An  industrial  dispute 
between  the  union  and  the  association  was  referred  to  the 
Court  of  Arbitration,  and  that  Court,  after  hearing,  made  an 
award  on  15th  November,  1904,  which  contained  the  following 
clause : — 

"  27.  If  and  so  long  as  the  rules  of  the  union  permit,  or  the 
union  admits,  a  competent  driver  of  sober  habits  and  good 
repute  to  become  a  member  "  (on  compliance  with  certain  require- 
ments which  it  is  not  necessary  to  set  out),  "  then  as  between 
members  of  the  claimant  union  (whose  secretary,  whenever 
reasonably  practicable,  having  regard  to  existing  exigencies, 
shall  be  notified  of  the  labour  required),  and  other  persons  offer- 
ing their  labour  at  the  same  time,  members  of  the  claimant  • 
union  shall  be  employed  in  preference  to  such  other  persons, 
other  things  being  equal,"  (subject  to  certain  exceptions  not 
material  in  this  appeal,  and  with  a  direction  that  non-unionists 
entering  the  employment  of  members  of  the  respondent  association 
should  apply  to  become  members  of  the  appellant  union  within 
a  specified  time).  "  When  unionists  and  non-unionists  are 
employed  together  they  shall  work  in  harmony,  and  receive 
equal  pay  for  equal  work." 

The  respondent  Association  on  15th  February,  1905,  applied  to 
the  Supreme  Court  of  New  South  Wales  to  make  absolute  a 
rule  nisi  for  a  prohibition  to  restrain  the  Court  of  Arbitration 
from  further  proceeding  in  respect  of  so  much  of  the  award  as 
directed  that  the  secretary  of  the  union  should  be  notified  of  the 
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labour  required,  and  that  non-unionists  entering  the  employment   ^  ^-  ^*  ^■ 
of  the  members  of  the  association  should  apply  to  become  members        ^  ^' 
of  the  union.  The  Trolly, 

The  grounds  on  which  the  rule  nisi  was  granted  were  that  the  ^jj^  carters 
Court  of  Arbitration  had  no  iurisdiction  to  order  that  members     Union  of 

**  Sydney  and 

of  the  respondent  association  should  give  the  secretary  of  the     Soburbs 
appellant  union  notice  of  the  labour  required;  and  had  no  juris-  The  Master 
diction  to  order  non-unionists  to  become  members  of  the  appellant  ^ssc^ation 
union,  as  it  had  done  in  its  award.  <»y  N.s.w. 

The  Full  Court  (consisting  of  Darley  C.  J.,  Owen  J.,  and  PAng  J.), 
made  the  rule  absolute  on  both  grounds,  unanimously  as  to  the 
second  ground,  but  as  to  the  first  ground  by  a  majority,  Owen  J. 
dissenting  (1). 

It  was  from  the  decision  of  the  Supreme  Court  as  to  the  first 
ground  that  this  appeal  was  brought. 

Gordon,  K.C.  and  Hughes,  for  the  appellant  union.  The  Court 
of  Arbitration  had  power  to  direct  that  notice  should  be  given. 
It  is  consequential  upon  the  power  to  order  preference  to  unionists 
conferred  by  sec.  36  (6),  and  is  contained  in  it  by  necessary 
implication.  Without  the  power  to  order  that  notice  shall  be 
given  effect  cannot  be  given  to  the  preference  clause.  Unless 
some  such  provision  is  embodied  in  the  award,  employers  who 
object  to  unionist  labour,  can  altogether  nullify  the  preference 
clause  by  giving  notice  to  non-unionists  and  not  to  unionists.  It 
imposes  no  hardship  on  those  who  are  willing  to  employ  unionists, 
but  ensures  that  unionists  shall  get  the  benefit  which  the  legisla- 
ture intended  they  should  obtain  from  preference.  Without 
it  the  unionist  has  not  the  opportunity  to  apply  for  employment 
and  so  place  himself  in  the  position  of  equality  with  non-unionists. 

[Barton  J. — Is  the  opportunity  equal  if  the  unionists  are  to 
have  a  special  notice  over  and  above  that  given  to  non-unionists  ?] 

There  is  nothing  to  prevent  the  employer  inviting  non-unionists 
to  apply.  Where  labour  is  required  immediately  there  is  no 
restriction  upon  the  right  to  engage  labour  of  whatever  kind  is 
available.  The  notice  is  only  to  be  given,  "  whenever  reasonably 
practicable,  having  regard  to  existing   exigencies."     This   is   a 

(1)  (1905)  5  S.R.  (N.S.W.),  77. 
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H.  C.  OF  A.  power  within  the  meaning  of  sec.  26  (6),  to  make  any  order  or 

^    '        award  in  pursuance  of  an  order  made  under  sec.  36  (6).     Prefer- 

The  Trolly,  ence  to  unionists  is  of  the  very  essence  of  industrial  arbitration  : 

and^Carters  Taylor  v.  Edwards  (1).     The  power  of  the  Court  to  make  all 

Union  of    orders  necessary  to  give  effect  to  powers  expressly  conferred  upon 

SyDNKY  and    ^  ./to  r  r  J  r 

Suburbs     it  by  the  Act  are  not  to  be  taken  away  from  it,  except  by  express 
Thb Master  words  or  necessary  implication  :  Randolph  v.  Mihnan  (2). 
a^&wTatton       [Barton  J. — But  even  without  the  power  to  order  notice,  the 
OF  N.S.W.    provision  for  preference  is  clearly  workable,  though  possibly  not 
so  effectively  as  with  it.] 

Without  the  notice  the  preference  clause  is  in  practice  ineffec- 
tive. Before  the  Act  was  passed  unionists  and  non-unionists 
were  on  equal  terms.  The  policy  of  the  Act  was  to  encourage 
organisation  of  labour,  and  consequently  advantages  were  offered 
to  members  of  bodies  organised  under  the  Act,  e.g.,  preference  to 
unionists.  It  deals  not  with  individuals  as  such,  but  as  members 
of  combinations.  The  only  way  in  which  the  unionist  can  receive 
notice  is  through  the  representative  of  his  union,  and,  therefore, 
provision  must  be  made  for  such  notice  in  practice  in  order  to 
carry  out  the  policy  of  the  Act.  The  non-unionist  remains  on 
the  same  footing  as  before  ;  he  is  outside  the  purview  of  the  Act, 
and  must  attend  to  his  own  interests.  The  preference  is  intended 
to  be  an  advantage,  not  a  mere  form  ;  an  advantage  given  as  a 
compensation  for  giving  up  the  right  to  refuse  to  work  with  a 
non-unionist.  The  interference  with  the  individual  freedom  is 
more  than  compensated,  both  to  employer  and  employ^,  by  the 
benefits  arising  from  the  change.  The  favour  to  unionists  is 
sufficiently  safeguarded  by  the  condition  that  other  things  must 
be  equal. 

The  Court  of  Arbitration  must  have  power  to  make  all  neces- 
sary subsidiary  orders  and  directions,  and,  if  so,  the  question 
whether  some  particular  direction  is  a  proper  one  would  be  a 
matter  for  appeal  merely,  not  prohibition,  and  the  Act  provides 
that  there  shall  be  no  appeal. 

[Griffith,  C.J. — One  difficulty  is  this:  The  Act  deals  with 
disputes  between  employers  and  employes,  not  persons  who 
desire  to  become  such.     Where  is  there  any  jurisdiction  given  to 

(1)  18  N.Z.L.R.,  876.  (2)  L.R.  4  C.P.,  107. 
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the  Court  of  Arbitration  to  decide  a  question  between  a  person   ^-  ^-  ^^  '^• 

.  1905. 

who  d&sires  to  be  an  employer,  and  one  who  desires  to  be  an       ^_^ 
employ^  ?]  The  Trolly, 

That  is  clearly  within  the  contemplation  of  the  legislature  in  ^ndCarters 

sec.  36.  Union  or 

Sydney  and 
Suburbs 

CuUen  K.C.,  (with  him  Windeyer),ior  the  respondent  association,  the  Master 

The  words  of  sec.  36  (6)  are  clear,  and  no  question  of  implication  ^^^J^at^jj 

can  arise.     The  Court  of  Arbitration  has  no  jurisdiction  until    ofN.S.w. 

labour  has  been  offered  and  accepted.     It  cannot  go  behind  the 

period  of  such  an  offer  and  impose  a  duty  upon  the  employer 

beforehand.      Sec.   36  (b)  was   intended  to   guard   against   the 

possibility  of  an  employer  saying,  as  he  could  before  the  Act, 

"  no  unionist  need  apply."     It  cannot  be  made  to  mean,  "  you 

must  act  in  such  a  way  as  to  prevent  competition  on  equal  terms 

by    non-unionists."     The   governing   words   are   "  offering  their 

labour  at  the  same  time."     The  provision  in  the  Act  may  not 

be  as  effective  as  some  people  think  it  should  be,  but  the  Court 

is  not  at  liberty,  on  that  account,  to  widen  its  powers  or  to  go 

beyond  them,  in  order  to  make  this  provision  more  effective  for 

the  purpose  which  the  legislature  is  supposed  to  have  entertained : 

Rossi  V.  Edinburgh  Corporation  (1).    The  Act  is  one  in  restriction 

of  the  common  law  rights  of  the  subject  and  must  not  be  strained 

so   as  to   increase    the   restriction :    Clancy    v.   Batchers'   Shop 

Employes  Union  (2);  Master  Retailers  Association  of  N,S.W,  v. 

Shop  Assistants   Union  of  N.S,W.  (3).     The  employes  are  to 

offer  their  labour,  and  until  they  do  so  the  question  of  preference 

cannot  arise.     As  was  said  in  Clancy  v.  Butchers*  Shop  Employh 

Union,  (2)  after  the  relationship  of  employer  and  employ^  has 

ended  the  employer  is  free  to  do  as  he  pleases,  so  here,  until  the 

moment  arrives  at  which  the  Act  is  to  operate  upon  the  two 

parties,  the  employer  is  equally  free,  and  any  attempt  by  the  Court 

to  impose  restrictions  upon  him  is  beyond  its  jurisdiction.     There 

is  nothing  in  the  Act  giving  the  Court  power  to  make  employers 

seek  unionists,  though  the  latter  are  given  certain  advantages 

and  privileges  when  offering  their  labour,  and  when  in  employ- 

(1)  (1905)  A.C.,  21.  (2)  1  C.L.R.,  181. 

(3)  2C.L.R.,  94. 
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H.  c.  OF  A.    ment.     [He  referred  to  sec.  35].     The  keynote  of  sec.  36  (b)  is 

1905 

^^"  equality  of  opportunity  to  apply.  It  is  only  where  the  applicants 
The  Trolly,  are  there  that  inequality  arises,  in  the  form  of  preference  to  those 
akd^Cartkrs  ^'^^  ^^®  unionists.      The  argument  that  the  Act  contemplates 

Union  of    only  organised  labour,  and  that  therefore  notice  should  be  ffiven 
Sydney  and  .      .  .  . 

SuBORBs     to  the  unionists  through  the  union,  is  ba^ed  on  the  assumption 

The  Master  that  the  Court  has  power  to  order  that  notice  shall  be  given. 
Assc^^ATioN  ^^  ^^  ^^^^  ^^^^  power,  the  direction  in  question  may  be  a  proper 
ofN.S.W.  one.  The  question  is  whether  it  has  the  power,  not  whether  it 
has  exercised  a  power  in  an  improper  way.  There  is  no  reason 
why  the  words  should  not  be  construed  literally.  So  construed 
they  are  clear  and  unambiguous  and  confer  an  important  power. 
It  should  not  be  assumed  that  they  were  intended  to  confer  any 
other  or  greater  power  than  is  contained  in  the  plain  meaning  of 
the  words. 

Gordon  K.C.  in  reply.  Rossi  v.  Edinburgh  Corporation  (I) 
does  not  apply.  In  that  case  the  magistrates,  whose  jurisdiction 
was  in  question,  had  in  effect  assumed  the  power  to  control  opera- 
tions that  were  altogether  outside  the  scope  of  the  Act  conferring 
the  jurisdiction. 

Cur.  adv.  vvlt 

Griffith  C.J.  This  is  an  appeal  from  a  decision  of  the  Supreme 
Court  of  New  South  Wales  making  absolute  a  rule  ni»i  for  a 
prohibition  to  the  Court  of  Arbitration  to  prevent  the  enforcement 
of  an  award  whereby  it  was  ordered  that  "  whenever  reasonably 
practicable,  having  regard  to  existing  exigencies,"  the  secretary  of 
the  appellant  union  should  be  notified  by  an  employer  belonging 
to  the  respondent  association  of  the  labour  required.  That  means, 
of  course,  that  before  the  members  of  the  respondent  association 
can  engage  any  fresh  labour,  they  must,  whenever  reasonably 
practicable,  .notify  the  secretary  of  the  appellant  union.  The 
learned  Chief  Justice  and  Pring  J.  were  of  the  opinion  that  the 
order  was  made  without  authority.  Owen  J.  was  of  the  contrary 
opinion,  thinking  that  the  order  was  really  incidental  to  the  pro- 
vision in  the  Act  giving  the  Court  power  to  order  preference  to 

(1)  (1905)  A.C.,  21. 
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unionists  under  certain  circumstances.      The   only   question   is  H.  C.  of  A. 
whether  the  order  was  within  the  competence  of  the  Court  of  ^ 

Arbitration.     If  that  Court  has  power  to  make  an  order  of  this  the  Trolly, 
kind,  the  reasonableness   of  it   cannot   be  made  the  subject  of  ^j^^j^^btbrs 

appeal.     It  is  a  mere  question  of  iurisdictiou.  Union  ck 

,  ^  .  Sydney  and 

The  Arbitration  Acty  as  was  pointed  out  in  the  case  of  Clancy     Smjdrbs 
V.  Batchers*  Shop  Employ^  Union  (1),  is  an  act  in  restriction  of  theMastbk 
the  liberty  of  the  subject,  and  this  Court  said  in  that  case  (2) :   A^^^^^ron 
"  though  that  is  no  reason  why  the  fullest  effect  should  not  be    ofN.S.W. 


iriven  to  its  provisions,  it  is  a  reason  why  the  meaning  should  not  oriinth  c.j. 
be  strained  as  against  the  liberty  of  the  subject."  In  that  case  it 
was  also  pointed  out  that  the  jurisdiction  of  the  Arbitration  Court 
to  deal  with  industrial  matters  began  when  the  relationship  of 
employer  and  employ^  came  into  existence,  and  that  the  Act 
did  not  empower  the  Court  to  control  the  conduct  of  employera 
after  the  employment  had  terminated  or  at  hours  when  the 
I'elationship  had  ceased  to  exist.  Our  attention  has  not  been 
drawn  to  any  provision  in  the  Act  which  authorizes  the  Court  to 
interfere  with  the  freedom  of  an  employer  before  the  relationship 
of  an  employer  and  em  ploy  6  has  come  into  existence.  The 
moment  of  engagement,  when  it  comes  to  fixing  the  terms  of 
employment,  is  the  first  moment  at  which  the  powers  conferred 
by  the  Act  seem  to  attach.  The  only  provision  which  has  been 
suggested  as  extending  this  power  is  that  contained  in  sec.  36  of 
the  Act,  upon  which  the  appellant  union  relied,  which  provides 
that  the  Court  in  its  order,  award  or  direction  may  "  direct  that, 
as  between  members  of  an  industrial  union  of  employes  and  other 
persons,  offering  their  labour  at  the  same  time,  such  members 
shall  be  employed  in  preference  to  such  other  persons,  other  things 
being  equal,"  and  they  are  further  to  appoint  for  that  purpose  a 
tribunal  before  which  the  question  of  equality  is  to  be  decided. 
There  is  no  question  as  to  the  later  words  of  the  section.  We 
have  only  to  construe  these  words,  "  the  power  to  direct  that  as 
between  members  of  an  industrial  union  of  employes  and  other 
persons,  ofifering  their  labour  at  the  same  time,  such  members 
shall  be  employed  in  preference  to  such  other  persons,  other  things 
being  equal." 

(1)  1  C.L.R.,  181.  (2)  1  C.L.R.,  181,  at  p.  201. 
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H.  C.  OF  A.        It  is  contended  for  the  appellant  that  incidentally  that  section 

authorizes  the  Court  to  make  an  order  for  the  purpose  of  bringing 

Thb  Troij:.y,  about  the  result  that  members  of  a  union  shall  always  be  in  a 

A^^^CARTERs  P^^^^^^'^  ^  ^^^^  their  labour  at  the  same  time  as  other  persons, 

Union  of     and  that,  unless  there  is  some  such  power,  the  provision  is  nugatory. 
Sydney  and  o         ^ 

Suburbs     We  have,  however,  to  consider  the  words  of  the  Statute,  and  it  is 

The  Master  ^^  ^®  observed,  that  the  power,  which  is  given  to  the  Court  to  give 

Carriers     ^he  direction  in  question,  is  limited  to  the  casein  which  members 
Association  ^ 

OF  N.S.W.  of  an  industrial  union  and  other  persons  are  "offering  their  labour 
Griffith  C.J.  ^^  ^h®  same  time."  Those  last  words  are  the  governing  words  of 
the  section,  and  the  Court  of  Arbitration  cannot  do  anything 
more  than  is  contained  in  that  provision,  unless  the  power  which 
it  is  asked  to  exercise  is  one  which  is  necessarily  involved  in  order 
to  give  effect  to  the  power  expressly  conferred.  The  principle 
which  is  at  the  base  of  the  appellants*  contention  seems  to  be  this, 
that  the  Court,  for  the  purpose  of  bringing  about  the  condition 
of  things  that  members  of  unions  and  other  persons  may  offer 
their  labour  at  the  same  time,  may  give  a  direction  that  the 
employer  shall  give  notice  of  some  sort  before  he  engages  any- 
body. Now  it  might,  no  doubt,  be  considered  reasonable,  for 
the  purpose  of  enabling  members  of  a  union  to  put  themselves 
in  a  position  to  claim  preference,  to  provide  that  a  master  should 
be  required  to  give  a  public  notice  that  he  will  require  labour  at  a 
certain  time.  If  such  a  provision  were  in  the  Act,  expressly  or 
impliedly,  the  Court  of  Arbitration  could  give  any  directions  on 
the  subject  it  might  think  fit.  It  might  prescribe  the  length  of 
notice  to  be  given,  the  persons  to  whom  it  should  be  given,  the 
mode  of  giving  it,  whether  by  advertisement  or  otherwise,  and  in 
the  exercise  of  its  discretion  the  Court  would  have  absolute  power, 
and  no  other  Court  could  control  it.  But  would  such  a  power  as 
that  be  consistent  with  the  liberty  of  the  subject  existing  at  com- 
mon law,  and  continuing  so  far  as  it  was  not  clearly  taken  away 
by  the  Act  ? 

Such  a  condition  would  involve,  of  course,  a  remarkable  inter- 
ference with  the  liberty  of  the  employer,  that  he  should  not  be 
allowed  to  engage  a  servant  without  giving  notice  of  his  inten- 
tion to  do  so.  For,  whether  the  prescribed  notice  was  public  or 
private,  there  would  be  no  difference  in  principle.     In  considering 
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the  question  whether  such  a  provision  is  to  be  implied  in  the   ^^  C.  of  a. 
Aet^  it  is  important  to  bear  in  mind  that,  if  it  is,  the  discretion  of 
the  Court  is  unlimited  and  cannot  be  controlled.     Is  it  a  neces-  the  Tbolly, 
sary  inference  from  what  the  legislature  has  said  that  it  did  ^^)^™tkrs 

intend  to  confer  such  a  power  ?  I  confess  that  I  cannot  see  any    Union  of 
#i-i.ii^  x^t  I.  1         Sydney  AND 

foandation  for  the  argument.     Employers  are  free  to  conduct     suburbs 

their  businesses  as  they  please,  except  only  so  far  as  they  are  the  Master 
controlled  by  the  Act  or  by  the  Court  exercising  its  powers  under    Carriers 

,  &        r  Association 

the  Act.     One  condition  has  been  laid  down  by  the  legislature  in    ofN.S.W. 

regard  to  the  preference  to  unionists,  that  it  may  be  ordered  as  Griffith  c.j. 
between  persons  offering  their  labour  at  the  same  time.  I  am  not 
aware  of  any  principle  upon  which  it  can  be  held  that  that  pro- 
vision authorizes  the  Court  of  Arbitration  to  give  any  direction 
to  employers  that  they  shall  give  notice  to  one  set  of  persons  or 
another  before  they  proceed  to  exercise  their  common  law  right 
of  engaging  any  person  they  see  fit.  Except  so  far  as  they  are 
empowered  to  do  so  by  the  provisions  of  the  Act,  the  Court  can- 
not control  the  common  law  rights  of  the  subject.  That  propos- 
ition is  supported  by  the  decision  in  the  case  of  Ro88i  v.  Edin- 
hwrgh  CorporatioTi  (1).  In  that  case  power  was  given  by  the 
Statute  in  question  to  magistrates  to  make  by-laws.  The  Edin- 
bwrgh  Corporation  Act  provided  that  persons  selling  ice-cream 
without  a  licence  from  the  magistrates  '*  who  are  hereby 
empowered  to  grant  the  same  "  for  the  house  or  premises  in 
which  it  was  sold  should  be  liable  to  a  penalty.  The  magis- 
trates thought  that  that  power  could  not  be  satisfactorily  exer- 
cised without  embodying  in  the  licence  certain  restrictions  upon 
the  sale  of  other  articles.  It  was  contended  that  the  power  to  do 
this  was  a  necessary  incident  of  the  power  to  grant  the  licence. 
On  that  point  Lord  Halsbury  L.C.  said  (2) :  "  I  can  only  look  at 
the  Statute  itself  and  construe  it,  and  when  I  construe  the 
Statute  I  find  there  is  in  the  Statute  a  plain  prohibition  with 
respect  to  certain  things.  The  magistrates,  of  course,  are  not  only 
empowered  but  bound  to  give  efiect  to  legislation  which  has  been 
passed ;  but  when  it  is  argued  that  because  they  are  given  the 
power  to   restrict,  within  certain  hours,  the  sale   of  ice-creams 

(1)  (1905)  A.C.,  21.  (2)  (1905)  A.C.,  21,  at  pp.  25,  26. 
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H.  C.  OF  A.   therefore  they  have  implied  power  to  do  all  that  might  be  desir- 
able or  expedient  with  reference  to  the  times  and  circumstances 
The  Trolly,  under  which  ice-creams  shall  be  sold,  it  seems  to  me  the  argument 
aneTcarters  entirely  fails.     What  is  sought  to  be  done,  whether  directly  by 
Union  of     by-laws,  or  indirectly  by  the  language  of  the  licence  that  is  issued, 
SrBURBs     is  something  that  can  only  be  done  by  the  legislature.     It  is  a 
The  Master  restraint  of   a   common  right  which  all  His  Majesty's  subjects 

Carriers     Ji^ave — the  rii^ht  to  open  their  shops  and  to  sell  what  they  please 
Association  h  r  r  j    r 

ofN.S.W.  subject  to  legislative  restriction — and,  if  there  is  no  legislative 
Griffith  C.J.  restriction  which  is  appropriate  to  the  particular  thing  in  dispute, 
it  seems  to  me  it  would  be  a  very  serious  inroad  upon  the 
liberty  of  the  subject  if  it  could  be  supposed  that  a  mere  single 
restriction  which  the  legislature  has  imposed  could  be  enlarged 
and  applied  to  things  and  circumstances  other  than  that  which 
the  legislature  has  contemplated."  Lord  Dewey  said  (1):  '*  My 
Lords,  it  is  said  that  this  is  in  the  nature  of  a  condition  for  giving 
effect  to  the  provisions  of  the  Statute,  but  I  am  not  prepared  to 
say  that  you  can  do  that.  I  am  of  opinion  that  you  cannot  under 
the  guise  of  giving  better  effect  to  the  provisions  of  a  Statute 
extend  the  Statute  to  the  prohibition  or  the  restraint  of  trades 
which  are  not  included  in  the  Statute."  And  Lord  R(}f>erti*o7i 
said  (2) :  "I  can  find  no  warrant  in  the  Statute  for  forcing  the 
dealer  to  close  his  premises  at  the  hours  during  which  he  is 
forbidden  to  sell  ice-cream,  and  I  know  of  no  principle  upon  which 
the  magistrates  can  be  held  entitled  to  eke  out  what  they  may 
consider  a  weak  prohibition  by  imposing  an  additional  one."  In 
the  same  way  I  am  unable  to  find  any  authority,  and  I  know  of 
no  principle,  upon  which  the  Court  of  Arbitration  can  be  held 
entitled  to  eke  out  what  it  may  consider  a  weak  direction  by 
giving  an  additional  one.  On  the  ground  therefore  that  there  is 
no  power  given  by  the  Arbitration  Act  to  direct  any  such  notice 
to  be  given  to  anyone  unless  the  employer  thinks  fit  to  give  it,  I 
think  that  the  direction  contained  in  the  award  is  not  within  the 
power  of  the  Arbitration  Court. 

It  was  urged  that  there  was  nothing  in  the  direction  to  prevent 
the  employer  giving  notice  to  other  persons  as  well  as  to  members 
of  the  appellant  union.     That  is  no  doubt  true.     But  that  is  con- 

(1)  (1905)  A.C,  21,  at  p.  29,  (2)  (1905)  A.C.  2),  at  p.  30. ' 
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sideriDg  the  matter  only  as  between  the  employer  and  the  members   H.  C.  of  A. 
of  the  union.     But,  as  between  the  employer  and  all  persons  who 
are  desirous  of  being  employed,  the  latter  are  entitled  to  the  same  the  Trolly, 
consideration,  whereaa  if  the  notice  is  directed  to  be  given  to  one  j^^,^*  carters 

class  only,  that  miorht  be  unfair  to  the  other  class  who  are  equally     Union  of 

.  .    ^  T  .  .  1         ^    Sydney  and 

entitled  or  not  entitled  to  it.     There  is  a  great  deal  of  force  in  the     SuBrRBs 

argument  that  the  condition  of  equality  of  opportunity  implied  in  the  Master 
the  words  "other  things  beincj  equal,"  would  be  violated  if  effect    ^^fi'^i*'*^^ 

°  on*  Association 

were  given  to  the  direction  in  question.  of  N.S.W. 

However,  I  do  not  rest  my  argument  on  that  ground,  but  on  Griffith  c.j. 
the  general  ground  that  there  is  no  implied  power  conferred  by 
the  Statute  anthorizing  the  Court  to  eke  out  the  power  conferred 
by  section  26  by  giving  the  additional  direction  that  notice  of 
the  labour  required  be  given  by  the  employer  to  the  secretary  of 
the  union. 

Barton  J.  The  Arhitvafion  Act  provides  in  sec.  36:  [His 
Honor  read  the  material  part  of  the  section,  as  already  set  out, 
and  proceeded  :]  We  know  that  there  arose  a  dispute  between 
the  union  and  association,  who  are  parties  to  this  appeal,  and 
that  for  the  settlement  of  that  dispute  the  parties  had  recourse  to 
the  Arbitration  Court.  That  Court,  after  hearing  the  dispute, 
drew  up  an  tiward,  in  which  there  occurs  the  following  clause. 
[His  Honor  read  clause  27  of  the  award,  which  has  been  already 
set  out,  and  continued  :  ]  It  will  be  seen  that,  the  prefatory  con- 
ditions being  performed  by  the  applicant  union,  the  right  of  the 
unionist  to  preference  was  not  to  be  merely  such  as  is  described 
in  the  section,  but  there  was  to  be  this  added  provision  that 
whenever  reasonably  practicable,  having  regard  to  existing  con- 
ditions, there  was  to  be  a  notification  to  the  secretary  of  the 
labour  required.  The  question  is  whether  the  imposition  of  that 
additional  direction  is  or  is  not  outside  the  jurisdiction  of  the 
Arbitration  Court. 

The  jurisdiction  of  the  Court  is  defined  in  a  large  measure  by 
sec,  26,  which  may  be  read  in  connection  with  sec.  36.  I  must 
8uy  that  I  cannot  find  in  either  of  those  sections  any  words 
warranting  the  imposition  of  this  additional  condition,  nor, 
looking   through  the  Act,  can  I  find   anything  relating  to  the 
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H.  C.  OF  A.  precise  subject  of  this  condition,  which  by  express  terms,  or  by 

^ ■        implication,  confers  it.     Only,  as  it  seems  to  me,  by  establishing 

The  Trolly,  ^^^^  the  direction  in  the  award  was  tantamount  to  the  direction 

and^Carters  ^^^^^  ^^^-   ^6  empowered  the  Court  to  give,  can  the  claimant 

Uni©nof     union  establish  that  the  direction  complained  of  is  within    the 

8YDNEY  AND    ^  ,      .        .        .       .  . 

Suburbs     Court's  jurisdiction.     Is  it  then  the  same  thing  to  direct  that,  as 
The  Master  between  members  of  the  union  and  other  persons  offering  their 
Carriers    labour  at  the  same  time,  such  members  should  be  employed   in 
of  N.s.vt.    preference  to  such  other  persons,  other  things  being  equal,  and  to 
Barton  J.      direct  that  as  between  members  of  the  appellant  union,  whose 
secretary   shall   be   notified   of  the  labour  required,  and   other 
persons   outside   the    union,   members    of   the    union    shall    be 
employed  in  preference  to  such  other  persons,  other  things  being 
equal  ?      It  seems  to  me  impossible  to  contend  that  these  two 
things  are  one  and  the  same  thing.      To  argue  that  would  be  to 
contend  that  the  giving  of  what  might  be  summarized  as  **  before- 
hand notice  "  to  the  secretary  of  the  union,  while  no  such  notice 
is  required  to  be  given  to  the  other  applicants  for  employment, 
gives  no  undue  advantage  to  members  of  the  union.    I  think  it 
would  be  perfectly  idle  to  make  such  a  contention.     If  this  w^ere 
not  in  fact  an  advantage  to  members  of  the  union,  they  would 
not  be  here  contesting  this  appeal.     Not  only  is  importance  to 
be   attached   to  the  words  "  offering   their  labour   at  the  same 
time,"  but  also  to  the  words  "  other  things  being  equal."     The 
offer  of   labour   at  the   same   time,    as   between  unionists   and 
non-unionists  entitles  unionists  to  preference,  other  things  being 
equal.      Can  it  be  said  that,  if  beforehand  notice   is   given   to 
the  representatives  of  the  union,  there  is  a  condition  of  equality 
at  the  time  when  the  labour  is  offered  ?    It  seems  to  me  that 
that  cannot  be  contended.      Those  member  of  the   union    who 
have  beforehand  notice  will   be  able  to  present  themselves  at 
least  at  the  same  time  as  the  others,  and  they  will  have  a  double 
advantage,  for  they  can  not  only  present  themselves  at  the  same 
time  and  in  greater  numbers  than  the  non-unionists,  because  of  the 
impossibility  of  notifying  an  equal  number  of  non-unionists,  but 
they  will  have  the  opportunity  of  presenting  themselves  before 
the  non-unionists.     It  seems  to  me  that  an  analogous  position 
would  be  that,  supposing  there  were  two  horses  starting  in  a  race, 
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the  preference  to  unionists  might  be  considered  as  a  handicap  in  H.  0.  of  a. 

favour  of  one  of  them.     If  the  conditions  provided  for  the  owner       '^ 

or  jockey  of  one  horse  dealing  in  a  certain  way  with  the  other  xhe  Trolly, 
horse  so  that  he  could  not  win  the  race,  then  that  would  be  tanta-  and^Cartem 

mount  to  the  condition  which  it  is  sought  to  add  to  the  direction     Union  of 

.  Sydney  and 

allowed  by  sec.  36.     The  condition,  it  must  be  recollected,  deals     Suburbs 
with  the  preference  that  shall  be  attached  to  those  who  apply  at  t^.,  \}'j^stkr 
the  same  time.     Clearly  those  who  apply  first  are  not  included.    Carriers 

•^  rr  J  Association 

Those  who  apply  first  have  an  advantage  over  those  who  apply  op  N.S.  W. 
later,  because  they  are  the  subjects  of  an  earlier  choice.  That  is  airton  j. 
a  position  which,  if  it  were  legalised  by  giving  the  Court  power  to 
make  such  a  direction,  would  have  the  effect  of  giving  an  advant- 
age of  such  great  importance  that  one  could  not  expect  the  Court 
to  be  endowed  with  it  except  by  express  words  in  the  Act.  But 
there  is  no  such  provision.  Whether  this  matter  is  concluded  as 
between  those  who  apply  at  the  same  time,  or  between  those  who 
apply  at  different  times,  the  unionist  having  the  earliest  oppor- 
tunity of  applying,  in  the  one  case  it  seems  to  me  not  within 
subsection  (6)  of  sec.  36.  and  in  the  other  case  it  seems  that  there 
is  no  provision  in  the  Act  which  would  authorize  or  warrant  it. 
In  either  case,  in  my  opinion,  it  is  outside  the  jurisdiction  of  the 
Court.  I  forbear  from  quoting  further  from  the  case  of  Rossi  v. 
Edinburgh  Coi^oration  (1),  because  the  principle  governing  the 
case  is  shown  clearly  by  the  passages  which  His  Honor  the  Chief 
Justice  has  quoted.  I  agree,  therefore,  that  the  appeal  should  be 
dismissed  with  costs. 

O'Connor  J.  The  question  for  our  decision  depends  entirely 
upon  what  seem  to  me  the  very  plain  words  of  sec.  36  (6)  of  the 
Arbitration  Act.  It  is  the  duty  of  the  Court  to  endeavour  to 
ascertain  the  intention  of  the  legislature  as  expressed  in  that 
enactment.  It  is  claimed  by  the  appellants  that  the  inten- 
tion of  the  legislature  as  expressed  by  the  enactment  was  to 
authorize  the  Arbitration  Court  to  direct  that  notice  should  be 
given  to  the  union.  On  the  other  hand  it  is  contended  that 
the  meaning  of  the  words  used  by  the  legislature  is  not  open  to 
that  interpretation.     Now,  with  reference  to  the  intention  of  the 

(1)  (1905)  A.C.,  21. 
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H.  C.  OF  A.  legislature,  there  is  a  passage  in  a  judgment  of  Lord   Watsoin  in 

^'        the  case  of  Salomon  v.  Salomon  &  Co.  (1),  which  seems  to  me 

The  Trolly,  appropriate  to  some  of  the  contentions  urged  on  behalf  of   the 

ANifcARTKRs  ^ppellants.     Lord  Wafaon  said  :  "Intention  of  the  legislature  is  a 

Union  of     common  but  very  slippery  phrase,  which,  popularly  understood, 
Sydney  and  ..  ..  .  ... 

Suburbs     may  signify  anything  from  intention  embodied  in  positive  enact- 

The  Mastkr  Ji^^iit  to  speculative  opinion  as  to  what  the  legislature  probably 

Carriers     would  have  meant,  although  there  has  been  an  omission  to  enact 
Association   ^  '  ^ 

OF  N.S.W.    it.     In  a  Court  of  law  or  equity,  what  the  legislature  intended  to 
O'Connor  J.    ^^  douc  or  not  to  be  done  can  only  be  legitimately  ascertained 
from  that  which  it  has  chosen  to  enact,  either  in  express  words  or 
by  reasonable  and  necessary  implication." 

The  only  guide,  therefore,  as  to]what  the  legislature  intended  is 
the  words  it  has  used ;  the  first  of  all  rules  of  interpretation  is  to 
find  out  the  meaning  of  the  legislature  from  what  it  has  said. 
Now,  I  have  no  diflSculty  at  all,  and  never  have  had  during  the 
argument,  in  seeing  that  there  was  only  one  meaning  to  be 
placed  on  these  words,  if  one  takes  them  in  their  ordinary 
grammatical  sense,  and  that  is  this.  The  legislature  interferes 
with  the  liberty  of  the  employer  at  one  point,  and  one  point  only, 
in  the  engagement  of  labour,  and  that  is  the  point  at  which  labour 
is  oflTering  itself  for  employment.  For  the  purposes  of  this  Act, 
all  labour  is  divided  into  union  and  non-union  labour,  and  the 
section  in  question  provides  that  when  the  labour  is  oflTered,  the 
liberty  to  employ  whomsoever  he  thinks  fit,  which  previously 
belonged  to  the  employer,  shall  no  longer  belong  to  him,  but  he 
shall  be  bound,  other  things  being  equal,  to  give  preference  to 
union  labour.  Now,  it  is  said  that  if  the  interpretation  contended 
for  by  the  union  is  not  placed  upon  the  Act,  this  provision  will  be 
entirely  inefi^ective,  because  the  master  or  employer  may,  if  he 
thinks  fit,  give  private  notification  to  non-unionists,  and  thereby 
ensure  that  their  offer  shall  be  made  before  that  of  the  union 
labour.  It  appears  to  me  that  that  statement  of  the  consequences 
of  such  an  interpretation  is  not  correct. 

It  is  clear  that  this  law  applies  to  all  classes  of  labour,  not  only 
to  that  required  here,  in  which  it  might  be  possible  bj''  private 
arrangements  to  neutralize  this  section  in  some  cases.     It  applies 

(1)  (1897)  A,C.  22,  at  p.  38. 
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to  classes  of  labour  in  which  large  bodies  of  men  are  and  must  be  H.  C.  of  a. 
constantly  seeking  employment.    It  applies  to  the  cases  of  wharf 
labourers,  shearers,  and  other  kinds  of  employ^,  and  the  Court  xhe  Trolly, 
must  assume  that  the  legislature  contemplated  a  condition   of  ^v^'^cartfrs 

thinfifs  in  which  there  would  be  competition  for  labour  amongst     Union  of 

..  .11  1  11  Sydney  AND 

unionists  themselves,  as  well  as  with  those  who  do  not  belong  to     Si-burbs 

unions.    It  contemplated  further,  that  when  work  was  sought  by  j^^  Master 

a  number  of  persons,  unionists  and  non-unionists,  offering  their   /carriers 

^  '  e>  Association 

labour  at  the  same  time,  the  employer  might  be  directed  to  give  of  N.s.  w. 
preference  to  union  labour.  It  has  been  naturally  asked  by  the  O'Connor  j. 
respondents,  how  can  you  read  in  the  words  that  the  legisla- 
ture have  used,  any  intention  to  confer  upon  the  Court  this 
power  to  direct  a  notice  to  be  given  to  the  union  ?  It  is  said 
that  this  is  one  of  those  cases  in  which  the  right  given  cannot 
be  exercised  adequately  and  effectively  without  this  further  right 
to  enforce  a  notification  to  the  union.  Now  one  must  be  very 
careful,  in  extending  the  meaning  of  the  words  actually  used, 
to  see  that  the  Court  Is  not  departing  from  the  function  of  the 
Judge  in  interpreting  the  law  and  enacting  something  which  the 
legislature,  for  whatever  reason,  has  omitted  to  enact.  It  appears 
to  me  that  if  you  seek  to  go  beyond  that  stage  of  the  employment 
to  which  I  have  already  referred,  namely,  when  the  employ^  is 
offering  his  labour,  you  restrict  the  liberty  of  the  employer  to  a 
very  serious  degree,  and  not  only  that,  but  as  was  pointed  out  by 
my  learned  brother,  Mr.  Justice  Barton,  you  are  giving  an  undue 
preference  to  the  unionist  in  offering  his  labour. 

The  principle  upon  which  the  appellant  union  endeavours  to 
support  its  contention  is  dealt  with  in  Broo7n*8  Legal  Maxima,  viz., 
"Quando  lex  aliquid  alicitl  concedit,  concedere  videtur  et  illud 
sine  quo  res  ipsa  esse  non2)ote,st"  Its  full  and  true  import  is  set  out 
in  the  judgment  in  the  case  of  Fenton  v.  Hampton  (1)  as  follows  : 
"  Whenever  anything  is  authorized,  and  especially  if,  as  matter  of 
duty,  required  to  be  done  by  law,  and  it  is  found  impossible  to  do 
that  thing  unless  something  else  not  authorized  in  express  terms 
be  also  done,  then  that  something  else  will  be  supplied  by  neces- 
sary intendment.  But,  if,  when  the  maxim  comes  to  be  applied 
adversely  to  the  liberties  or  interests  of  others,  it  be  found  that 

(1)  11  Moo.  P.C.C,  347,  at  p.  360. 
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H.  C.  OF  A.    no  such   impossibility  exists,  that  the  power  may   be  legally 

^^^*        exercised  without  the  doing  that  something  else,  or  even  going  a 

The  Trolly,  ^tep  farther,  that  it  is   only   in   some  particular  instances,   aa 

^Draymen    opposed  to  its  general  operation,  that  the  law  fails  in  its  intention. 

Union  of     unless  the  enforcing  poWer  be  supplied,  then,  in  any  such  case, 
Sydney  and  j  i         r  .  .  ,  i      .  i.      »_ 

Suburbs     the  soundest  rules  or  construction  point  to  the  exclusion  of   the 

The  Master  ™8^3tim,  and  regard  the  absence  of  the  power  which  it  would 

Carriers     supply  by  implication  as  a  caauua  omissus."    . 
Association       rr  ^     ^        r 

OF  N.S.W.  Every  word  of  that  applies  here.  There  are  many  instances 
under  this  Act  in  which  the  intention  of  the  legislature  can  be 
carried  out,  without  any  direction  as  to  notification  of  the  union, 
though  there  may  be  cases  in  which  it  cannot.  But,  whether  few^ 
or  many,  it  appears  that  the  legislature  has  not  thought  fit  to 
enact  that  there  shall  be  a  preference  to  unionists,  in  giving  them 
a  greater  opportunity  of  ofiering  their  labour  than  is  given  to  other 
persons  not  members  of  the  union  when  seeking  employment. 

Under  these  circumstances,  I  think  it  is  impossible  to  hold  that 
there  is  implied  here  any  such  power  as  that  which  it  is  sought 
to  read  into  the  terms  of  the  section,  and  if  we  look  at  the  plain 
words  as  they  stand,  clearly  no  such  power  is  given. 

I  therefore  am  of  opinion  that  the  decision  of  the  majority  of 
the  Supreme  Court  was  right,  and  that  the  appeal  should  be 
dismissed. 

Appeal  dismissed  with  costs. 

Solicitors,  for  the  appellant  union,  Broicn  &  Beeby. 

Solicitors,  for  the  respondent  association,  Mackenzie  tfc  Mac- 
kenzie. 

C.  A.  W. 
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FERRIS 


Appellant  ; 


Defendant, 


AND 


MARTIN 


Respondent. 


Plaintiff, 


ON  appeal  from  the  supreme  court  of 

NEW  SOUTH  wales. 


Arrul — Ca.  sa. — Judgment  against  d^endant  in  action  for  d^amatum—Drfendant 
made  hanhrupt  on  petition  of  jdaintiff^Election  of  remedy  against  goods  of 
debtor — Joinder  of  other  causes  of  action  with  one  for  defamation — Consolidation 
of  Stat^Ues^Bankruptcy  Act  {N,S,W,),  {No.  25  o/1898),«ec.  10  (3)*— /)c/ama- 
tion  Act  {N.S.  IT.),  {No.  22  o/1901),  see.  24t. 

Sec.  24,  sab-Bee.  (1)  of  the  Defamation  Act  (N.S.W.)  1901,  which  provides 
[inter  cUia)  that  '*  no  law  now  or  hereafter  in  force  for  the  relief  of  insolvent 
debtors  .  .  .  shall  be  construed  to  extend  to  affect  or  discharge  from  his 
liability  any  defendant  Indebted  "  for  any  damages  in  an  action  for  publishing 
defamatory  words,  refers  to  Statute  law  only.  The  common  law  doctrine,  that 
a  judgment  creditor  may  be  concluded  by  his  election  as  to  the  method  of 
execution  to  which  he  will  have  recourse  for  the  satisfaction  of  his  judgment, 
is  not  affected  by  that  section.  * 

The  respondent,  who  had  obtained  a  verdict  against  the  appellant  in  an 
action  for  defamation  and  breach  of  contract  and,  had  signed  judgment  for  the 


H.  C.  OF  A. 
1905. 

Stdnst, 

June  22, 23, 
27. 


Griffith  a  J., 
Bftrton  and 
O'Connor  J  J. 


•Sec.  10,  sub-sec.  (3)  of  the  Bank- 
ryptcy  Act  (N.S.W.),  No.  25 of  1898,  is 
as  follows  : — 

'*  **  (3)  After  a  sequestration  order  has 
been  made,  except  as  directed  by  this 
Act,  no  creditor  to  whom  the  debtor  is 
indebted  in  respect  of  any  debt  provable 
in  bankruptcy  shall  have  any  remedy 
against  the  property  or  person  of  the 
debtor  in  respect  of  the  aebt,  or  shall 
commence  or  take  any  fresh  step  in  any 
action  or  other  legal  proceedings  unless 
with  the  leave  of  the  Court  and  on  such 
terms  as  the  Court  may  impose.*' 


tSec.  24,  sub-sec.  (1)  of  the  Defama- 
tion Act  (N.S.W.),  No.  22  of  1901,  is 
as  follows  : — 

*  *  ( 1 )  No  law  now^  or  hereafter  in  force 
for  the  relief  of  insolvent  debtors,  or  for 
the  abolition  of  imprisonment  for  debt, 
shall  be  construed  to  extend  to  affect 
or  discharge  from  his  liability  any  de- 
fendant indebted  for  any  penalty,  dam- 
ages, or  costs  adjudged  against  him  in 
any  proceeding,  either  civil  or  criminal, 
for  the  printing  or  publishing;  of  any 
blasphemous,  sraitious,  or  delamatory 
words  or  libel." 
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1905. 

Ferris 

V. 

Martin. 


amount  of  the  damages  and  costs,  presented  a  petition  in  bankruptcy  for  the 
sequestration  of  the  appellant's  estate,  and,  an  order  having  been  made  for 
sequestration,  proved  as  a  creditor  for  the  fall  amount  of  the  judgment.  She 
then  procured  the  arrest  of  the  appellant  on  a  writ  of  capias  ad  satisfaciendum 
for  the  amount  of  the  damages  recovered  on  the  count  for  defamation. 

Ildd,  that  the  proceedings  in  bankruptcy  were  in  the  nature  of  an  execution 
against  the  goods  of  the  judgment  debtor,  and  that  the  respondent  had 
thereby  irrevocably  determined  her  election  aa  to  the  form  of  remedy 
for  the  satisfaction  of  the  judgment  debt,  and  was  therefore  debarred  from 
afterwards,  while  the  bankruptcy  was  still  pending,  having  recourse  to 
execution  against  the  body  of  the  debtor. 

Ex  parte,  Wilson^  1  Atk.,  152 ;  and  Miller  v.  Parmell,  6  Taunt.,  370,  followed. 

Xicholls  V.  Roficvfdd,  7  N.S.W.  L.R.,  322,  distinguished. 

Per  Griffith  C.J. —Sec.  10,  sub-sec.  (3)  of  the  Bankruptcy  Act  1898,  which 
provides  that  no  creditor  to  whom  a  bankrupt  is  indebted  in  respect  of  a  debt 
provable  in  bankruptcy  shall  have  any  remedy  against  the  property  or  person 
of  the  bankrupt  in  respect  of  the  debt  unless  with  the  leave  of  the  Bankruptcy 
Court,  is  not  necessarily  inconsistent  with  sec.  14  of  11  Vict.  No.  13,  but  may 
be  read  as  not  extending  to  the  case  of  a  defendant  indebted  for  damages  in 
an  action  for  defamation,  and  therefore  is  not  necessarily  repealed  by  the 
re-enactment  of  the  latter  section  in  sec.  24  of  the  Defamation  Act  1901. 

Quaere,  whether  see.  44  (3)  of  the  Bankruptcy  Act,  which  deals  specifically 
with  the  case  of  bankruptcy  of  defendants  in  actions  for  defamation,  is  not 
necessarily  a  limitation  or  qualification  of  the  general  provisions  of  sec.  14  of 
11  Vict.  No.  13,  and  therefore  impliedly  repealed  by  sec.  24  of  the  Defama- 
tion Act  1901. 

Per  O'Connor  3. — After  the  release  of  the  bankrupt  defendant's  estate,  if 
the  judgment  debt  in  respect  of  the  damages  for  defamation  has  not  been 
wholly  satisfied,  the  liability  of  the  defendant  for  the  balance  continues 
by  virtue  of  sec.  24  of  the  Defamation  Act  1901,  and  the  judgment  creditor 
has  the  same  choice  of  methods  £>f  execution  as  before  the  bankruptcy. 

Decision  of  the  Full  Court  of  New  South  Wales  (1905)  5  S.R.  (N.S.W.), 
287;  22  N.S.W.  W.N.,  90,  reversed,  and  decision  of  .4.  H.  Simpson  J.  22 
N.S.W.  W.N.,  52,  restored,  but  on  a  different  ground. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales  :  Martin  v.  Ferris,  (1905)  5  S.R.  (N.S.W.),  287 ;  22  N.S.W. 
W.N.,  90. 

The  respondent  in  September,  1904,  brought  an  action  against 
the  appellant  for  slander  and  wrongful  dismissal,  and  obtained  a 
verdict  on  both  counts,  £500  on  the  first,  and  £30  on  the  second. 
The  costs  were  taxed  and  judgment  signed  by  the  respondent  for 
the  amount  of  verdict  and  costs.     In  November  of  the  same  year 
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the  respondent  issued  a  bankruptev  notice  calling  on  the  appellant  H.  C  of  A. 

to  pay  the  amount  of  the  judgment.     The  notice  was  not  com-       ^ ] 

plied    with,  and  the  respondent   thereupon   filed    a   petition    in       Ferris 
bankruptcj^  against  the  appellant,  alleging  as  the  act  of  bankruptcy     ^Ij^^^in 

non-compliance  with  the   notice   referred   to.     A    sequestration        

order  ^'as  made  against  the  appellant,  and  the  respondent  proved 
as  a  creditor  in  the  bankruptcy  for  the  full  amount  of  the  judg- 
ment with  interest.  In  April,  1905,  the  respondent  sued  out  a 
writ  of  capias  ad  satisfaciendam  in  respect  of  the  judgment  on 
the  slander  count  for  £500,  and  the  appellant  was  arrested  under 
the  writ. 

On  April  10th,  1905,  the  appellant  took  out  a  summons  to  set 
aside  the  writ  of  capias  on  the  grounds  : — That  the  leave  of  the 
Judge  in  Bankruptcy  had  not  been  obtained  before  the  issuing  of 
the  writ  as  required  by  sec.  10,  sub-sec.  (3)  of  the  Barihriipicu 
Act  (N.S.W.)  (No.  25  of  1898);  and  that,  by  taking  the  proceed- 
ings to  have  the  estate  of  the  appellant  sequestrated  in  Imnkruptcy , 
and  by  proving  in  the  estate  for  her  judgment  debt,  the  respondent 
had  elected  to  rank  with  the  other  creditors  and  to  satisfy  her 
judgment  debt  in  that  manner,  and  could  not  lawfully  thereafter 
sue  out  a  writ  of  cai^ias  ad  satisfacienduTn  nor  aiTest  the  appel- 
lant under  such  writ.     The  summons  was  dealt  with  by  A.  H. 
Sinqyson  J.,  sitting  in  Chambers,  who  held  that  the  writ  had  been 
irregularly  issued,  inasmuch  as  the  leave  of  the  Judge  in  Bank- 
ruptcy had  not  been  obtained,  and  ordered  that  it  be  set  aside 
and  the  appellant  discharged  from  custody :  Martin  v.  Ferris  (1). 
From  this  decision  the  respondent  appealed  to  the  Full  Court 
to  have  the  order  ot  A.H.  Simpson  J.,  set  aside,  on  the  ground 
that  His  Honor  was  in  error  in  holding  that  the  leave  of  the 
Judge  in  Bankruptcy  was  necessary,  and  in  setting  aside  the  writ 
on  that  ground.     The  Full  Court  granted  the  application  and  set 
aside  the  order  appealed  from.     They  were  of  opinion  that  sec. 
24  of  the  Defamation  Act  (N.S.W.),  (No.  22  of  1901),  was  incon- 
sistent with  the  provisions  of  sec.  10  of  the  Banlcruptcy  Act  1898, 
and  operated  as  a  repeal  of  them  to  the  extent  of  the  inconsist- 
ency, and  that  therefore  the  proceedings  in  bankruptcy  did  not 
debar   the  respondent  from  exercising  her  remedy  against  the 

(1)  (1905)  5  S.R.  (N.S.W.),  287  ;  22  N.S.W.  W.N.,  52. 
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H.  C.  OF  A.  person  of  the  judgment  debtor :  Martin  v.  Ferris  (1). 

From  this  decision  the  present  appeal  was  brought. 

Ferris 

Martin  Amnstrong,  for  the  appellant.     Sec.  24  of  the  Defamation  Act, 

1901,  should  not  be  construed  as  a  total  repeal  of  sec.  10  (3)  of  the 

Bankruptcy  Act,  1898,  if  any  other  construction  is  possible.  If 
it  is  a  repeal  it  is  only  by  implication,  and  therefore  the  Court 
should  endeavour,  if  possible,  to  read  the  two  Acts  in  such  a  way 
as  to  give  effect  to  both.  The  Bankruptcy  Acts  were  pa<ssed  in 
1887,  1896  and  1898,  after  the  date  of  the  original  Defaniaium 
Act  (11  Vict.,  No.  13),  and  were  intended,  inter  alia,  to  make 
special  provision  for  the  case  of  all  defendants  indebted  for 
damages,  who  became  bankrupt.  The  words  "  now  or  hereafter 
in  force,"  in  the  Act  11  Vict.,  No.  13,  s.  14,  could  not  affect  the 
validity  of  special  provisions  in  the  later  Bankruptcy  Acts,  The 
Bankruptcy  Acts  left  the  Defamation  Act  in  force,  subject  to 
limitations.  Sec.  44  (3)  of  the  Act  of  1898,  dealing  specifically 
with  the  case  of  defendants  indebted  for  damages  in  actions  of 
libel  and  slander,  shows  that  it  was  the  intention  of  the  legisla- 
ture that  that  Act  should  be  read  as  a  qualification  or  limitation  of 
the  Act  11  Vict.,  No.  13.  The  two  Acts  then  could  be  read  together 
without  inconsistency,  one  being  a  proviso  to  the  other.  The  fact 
of  the  Defamation  Act  being  consolidated  after  the  Bankruptcy 
Acts  should  not  afford  a  presumption  that  the  legislature  intended 
to  alter  the  law.  The  w^ords  "  shall  be  construed  to  extend  to 
affect  or  discharge  from  his  liability  "  are  capable  of  a  construc- 
tion consistent  with  sec.  10  (3)  of  the  Bankruptcy  Act  The 
latter  section  does  not  purport  to  discharge  from  liability.  It 
merely  places  the  bankrupt  defendant  under  the  control  of  the 
Judge  in  Bankruptcy.  Sec.  24  of  the  Defamation  Act  1901  can- 
not be  intended  to  take  such  a  defendant  altogether  out  of  the 
operation  of  the  Bankruptcy  Acts,  which  would  be  the  conse- 
quence of  a  literal  construction  of  the  word  "  affect."  As  a  limited 
construction  must  be  adopted,  that  construction  is  the  proper  one 
which  leaves  the  section  of  the  Bankruptcy  Act  1898  some  force; 
though  a  different  conclusion  might  possibly  have  been  arrived  at, 
if  the  Defamation  Act  1901  had  been  a  new  enactment,  and  not  a 

(1)  (1905)  r>  S.R.  (N.S.W.),  287  ;  22  N.S.  W.  W.N.,  90. 
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mere  re-enactment  of  older  provisions,  made  presumably  with  the   H.  C.  of  A. 
intention  of  leaving  unaltered  the  law  as  it  stood  at  the  date  of      ^__^ 
the  consolidation.     Such  a  construction  is  to  be  found  by  reading      Ferris 
the  Defamation  Act  1901,  sec.  24,  as  a  provision  that,  notwith-     i^^^tin 

standing   bankruptcy,   the   liability   of   the   defendant  remains 

unaffected,  but  during  the  bankruptcy,  the  terms  of  the  Bank- 
ruptcy Act  1898  are  to  apply,  and  the  judgment  creditor  must 
do  nothing  in  execution  of  his  judgment  except  under  the 
direction  and  with  the  leave  of  the  Judge  in  Bankruptcy. 
The  Court  may  take  cognizance  of  the  fact  that  the  Defamation 
Act  1901  is  a  consolidation,  and  therefore  not  to  be  presumed  to 
alter  the  law,  especially  in  its  general  provisions :  Williams  v. 
Pritchard  (1). 

Apart  from  the  question  of  repeal,  the  words  "  law  for  the 
relief  of  insolvent  debtors  "  do  not  include  a  law  which  enables 
a  petitioning  creditor  to  make  his  debtor  bankrupt. 

The  action  in  the  present  case  was  not  within  the  meaning  of 
the  words  a  "proceeding,  either  civil  or  criminal  .  .  .  for  the 
publishing  .  .  .  of  .  .  .  defamatory  words  or  libel."  The 
declaration  contained  a  count  for  breach  of  contract  in  addition 
to  that  for  slander.  Though  the  verdict  distinguished  between 
the  connts,  one  jud^ent  was  signed  for  the  whole  amoxmt,  and 
the  respondent  proved  for  the  judgment  and  costs  in  the  bank- 
ruptcy. The  arrest  was  for  the  £500  damages  for  slander  only, 
but  the  foundation  was  wanting,  that  they  should  have  been 
recovered  in  an  action  for  slander  or  libel.  A  person  exercising 
a  common  law  remedy  against  the  person  must  strictly  follow 
the  course  appropriate  to  the  remedy  when  the  right  was  given, 
and  it  has  always  been  held  that  in  such  cases  the  writ  must 
agree  with  the  judgment :  Chitty's  Archboldy  12th  ed.,  p.  606 ; 
Smith  V.  Knapp  (2) ;  Amer.  Encyc.  of  Prac.  and  Pldg.,  vol. 
viiL,  p.  645. 

[Pickbium,  for  the  respondent. — This  point  was  not  taken  in 
the  grounds  of  appeal.] 

I  ask  leave  to  take  the  ground  now.  It  was  not  argued  before 
the  Full  Court  because  that  Court  had  decided  in  Nicholls  v. 

(1)  4  T.R.,  2.  (2)  30  N.Y.R.,  5S1. 
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H.  C.  OF  A.   Rosevfeld  (1)  that  the  objection  that  the  writ  did  not  agree  with 
1905.        the  judgment  wa^s  not  a  valid  one.     Where  there  are  two  counts 
Sr^        the  judgment  is  one  and  indivisible.     They  cannot  be  separated 
r.  for  the  purpose  of  arresting  upon  one. 

'  1 ! '  The   right   to  arrest  is  based   upon  common  law,  the  Courts 

having  allowed  a  writ  of  ca.  sa.  in  every  case  in  which  the  creditor 
would  have  been  entitled  to  a  ca.  re. 

Assuming  this  to  have  been  an  action  for  defamatory  words 
within  the  meaning  of   sec.   24   of   the  Vefaviation  Act  1901, 
the  respondent  had  two  methods  of  execution  open  to  her,  one 
against  the  person  of  the  debtor,  the  other  against  his  good.s.     It 
has  alwajT^  been  held  in  England  that  the  two  remedies  cannot  be 
pursued  concurrently.     If  the  creditor  elects  to  proceed  against  the 
goods,  she  may,  by  withdrawing  the  execution,  have  recoui^se  to 
execution  against  the  person,  but,  if  she  elects  to  proceed  in  bank- 
ruptcy, and  the  debtor  is  made  a  bankrupt,  she  has  determined  her 
election  in-evocably,  because  the  status  of  the  debtor  is  changed 
by  tlie  bankruptcy,  and  the  interests  of  other  creditoi*s  are  affected. 
The  remedies  are  inconsistent,  and  the  creditor  must  make  an 
election  between  them :  Ex  j^avte  Wilmn  (2);  Exi^arte  Ward  (3) ; 
Ex  "parte  Lewes  (4);    Cohen  v.   CiLnnhiyhavi   (5);    ^Vatifon   v. 
Hnmphery  ((>);  and  cases  cit^d  in  Chlttys  Archhold,  12th  ed., 
vol.  I.,  p.  708  ;  and  Chittys  Equity  Index ^  2nd  ed.  under  Bank- 
ruptcy— Proof;   Ex  parte   Cator  (7);    Ex   parte    Warder   (8). 
So  long  as  tlie  creditor  has  one  execution  in  force  against   the 
debtor's  property,  he  cannot  have  another  against  the  person. 

[Grifb^ith  C.J.  referred  to  Miller  v.  Parnell  (9);  Dicas  v. 
Warne  (10) ;  and  Andreivs  v.  Saunderson  (11).] 

Miller  v.  Parnell  (9)  was  approved  in  In  re  A  Debtor; 
Ex  parte  Smith  (12).  In  several  cases  the  Supreme  Court  of  New 
South  Wales  has  expressed  its  opinion  that  the  rule  as  to  election 
does  not  apply  here,  on  the  ground  that  in  England  the  decisions 
depend  upon  English  Statutes.     In  that  the  Supreme  Court  has 

(1)  7  N.S.W.  L.R.,  322.  (S)  3  Bro.  C.C,  191. 

(2)  1  Atk.,  152.  (9)  6  Taunt.,  .370. 

(3)  1  Atk.,  153.  (10)  10Bing.,341;2Dowl.  P.R.,762. 

(4)  1  Atk.,  154.  .     (11)  26L.J.,  Ex.,  208;  1  H.  &  N., 

(5)  ST.R.,  123.  725,  728. 

(6)  24  L  J.,  Ex.,  190.  (12)  (1902)  2K.B.,  260. 

(7)  3  Bro.  C.C,  216. 


2  C.L.R.]  OF   AUSTRALIA.  531 

been  in  error.    49  Geo.  III.,  c.  121,  s.  13,  was  the  earliest  of  those   ^  C.  of  a. 
which  provided  that  a  creditor  must  be  bound  by  his  election ;  ^ 

and  it  merely  declared  the  law  which  had  been  in  existence  for      Ferris 
many  years  before.     The  rule  as  to  election  is  one  of  common      ^^Iartin 

law,  and  is  of  very  early  date ;  there  were  many  cases  decided        

l>efore  the  date  of  any  Act  dealing  with  election,  all  supporting 
the  i-ule.  They  were  not  cited  to  the  Supreme  Court.  In 
Ex  parte  Gee  (1);  Webbw,  Humphrey  (2) \  and  Wehhv.  Wilton 
(3),  the  question  of  election  was  not  expressly  raised,  but  the 
Court  s  decisions  must  have  proceeded  upon  the  assumption  that 
the  rule  was  not  in  force.  In  In  re  G.  R.  Dibhs  (4),  the  question 
was  raised,  and  the  Court  decided  against  the  contention  that  by 
taking  the  body  of  the  debtor  under  ca.  sa.  the  creditor  had  deter- 
mined his  election.  The  same  point  arose  in  Nichhlls  v.  Rosenfeld 
{b\  and  the  Court  again  decided  that  the  rule  as  to  election  did 
not  apply.  But  the  judgment  creditor  in  that  case  was  not  the 
petitioning  creditor  in  the  bankruptcy  ;  he  merely  proved  his  debt 
against  the  estate.  The  case  may  be  distinguishable  on  that 
ground.  There  is  nothing  in  the  Defamation  Act  1901  to  do 
away  with  the  general  rules  of  common  law  as  to  election  of 
remedy,  and,  therefore,  that  case  should,  if  necessary,  be  over- 
ruled. 

The  Defamation  Act  (11  Vict.  No.  10)  gave  no  new  remedy  to 
the  creditor,  it  merely  suspended  the  effect  of  the  relieving  laws 
in  certain  cases. 

[Griffith  C.J.  referred  to  Gohhold  v.  Chilver  (6).] 

[He  referred  also  to  Wilson  v.  Mcintosh  (7).] 

Pickburn  for  the  respondent.  The  point  as  to  the  form  of  the 
judgment,  and  the  discrepancy  between  the  writ  and  the  judg- 
ment was  not  raised  before  the  Courts  below.  The  appellant  has 
by  his  action  practically  abandoned  the  point,  and  should  not  be 
allowed  to  raise  it  in  a  Court  of  Appeal. 

[Griffith  C.J. — The  appellant  is  not  limited  to  the  grounds 

(1)  6  aCR.  (N.S.W.),  3oo.  (5)  7  N.S.W.  L.R..  322. 

(2)  6  S.C.R.  (N.S.  W.),  361.  (6)  4  Man.  &  G.,  62. 

(3)  6  S.C.R.  (N.S.VV.),  374.  (7)  (1894)  A.C.,  129. 

(4)  2  N.S.W.  L.R,,  10. 
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^       judiced.] 

Ferbis  The  respondent  is  prejudiced  because  this  is  a  mere  irregularity. 
Mabtin      ^^  ^^®  ^^^  ^^  hQQn  set  aside  on  this  ground  the  Judge  would 
have  imposed  terms  upon  the  appellant. 

[Griffith  C. J. — This  is  not  a  mere  irregularity,  but  a  defect  in 
substance.  If  the  point  is  a  good  one,  the  ca.  sa,  could  not  have 
been  issued  in  any  circumstances.  The  point  appears  on  the  face 
of  the  proceedings.  (He  referred  to  Mdcleodv,  Attorney-General 
for  New  South  Wales  (1).)] 

If  there  is  a  defect  in  the  judgment  roll  an  amendment  should 
be  allowed. 

By  the  Comvion  Law  Procedure  Act  1899,  sec.  49,  a  plaintiff 
may  join  several  counts  and  have  judgment  on  them  all.  The 
writ  is  not  issued  for  the  whole  judgment  commingled,  but  only 
for  the  £500,  which  is  one  independent  judgment.  There  is  power 
to  do  this  under  sec.  131  of  the  Common  Law  Procedure  Act  The 
appellant  is  not  in  any  way  prejudiced,  if  the  respondent  is  willing 
to  abandon  her  judgment  on  the  other  count  and  the  costs.  The 
respondent  followed  the  case  of  Nicholla  v.  Rosenfeld  (2),  which 
covered  this  very  point,  and,  if  that  case  is  now  over-ruled,  no 
costs  should  be  allowed  the  appellant,  or,  if  costs  are  allowed,  the 
respondent  should  be  allowed  to  set  them  off  against  her  verdict. 

[Griffith  C.J. — If  the  Supreme  Court  of  New  South  Wales 
holds  that  it  is  the  practice  of  the  Court  to  issue  execution  in 
that  way  we  cannot  say  that  they  are  wrong.] 

As  to  the  effect  of  the  Defamation  Act  upon  the  BanJcruptcy 
Acts,  the  Supreme  Court  held  in  1886  that,  as  the  law  then  stood,  a 
defendant  indebted  for  damages  in  an  action  for  defamation  was 
still  liable  to  imprisonment.  The  legislature  having  afterwards 
re-enacted  in  identical  terms  the  earlier  Statutes,  it  must  be  taken 
that  the  Supreme  Court  rightly  interpreted  them,  and  that  the 
intention  of  the  legislature  was  that  the  law  should  remain  as 
interpreted:  Saunders  v.  Borthistle  (3);  Nolan  v.  Clifford  (4), 
The  old  Insolvency  Act  5  Vict.  No.  17,  by  sees.  30  and  32,  in  effect 
provided  that  if  a  man,  who  was  in  gaol  under  a  writ  of  capias 

(1)  (1891)  A.C.,  455.  (3)  1  C.L.R.,  379,  at  p.  «90. 

(2)  7  N.S.W.  L.K.,  322.  (4)  I  C.L  R.,  429. 
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in  respect  of  a  tort  to  which  the  laws  for  the  abolition  of  imprison 

ment  for  debt  did  not  apply,  sequestrated  his  estate,  he  was  entitled 

to  his   discharge   from  custody.     If  he  so  escaped,  no   fuither      Ferrts 

proceedings  could  be  taken  under  the  writ.     Then  the  Defama-     j^j^j^^jj,. 

Hon  Act  (11  Vict.  No.  1 3)  by  sec.  14,  altered  the  law  by  providing,        

intei'  alia,  that  defendants  indebted  for  damages  in  an  action  for 
defamation  should  not  have  the  benefit  of  the  Insolvency  Act 
amongst  others.     It  was  so  decided  by  the  Supreme  Court  in  the 
cases  cited.     Sec.  4  of  37  Vict.  No.  11  allowed  such  defendants  to 
have  the  benefit  of  the  Insolvency  laws  after  twelve  months  in 
custody.      The   Bankruptcy   Acts,  finally  consolidated  in  1898, 
possibly  restored  the  law  to  the  condition  in  which  it  was  before 
the  Defamation  Act  (11   Vict.   No.   13),  though  that  has  been 
doubted  :  (per  Manning  J.  in  lie  Goode  (1),)  and  later  still,  in 
1901,  the  Defamation  Act  1901  repeated  the  process  and  restored 
to  force  the  law  as  it  existed  immediately  after  the   11  Vict. 
Xo.  13.      This   is   the   clearest   indication   of   the   intention   of 
the  legislature.     Sec.  24  of  the  Defamation  Act  1901  must  be 
taken  to   have   impliedly   repealed   sees.    10   (3)  and  44  (3)   of 
the  Bankruptcy  Act  1898.     The  words  are  plain.     The    words 
*'now    or   hereafter   in   force"   must   mean   in   or    after    1901. 
They  cannot  be  dated  back  to  1848  as  w^as  contended  below. 
The  use  of  the  word  "  hereafter "  may  possibly  be  beyond  the 
power  of  the  enacting  body,  and  may  only  have  effect  as  pre- 
venting any  subsequent  repeal  by  implication,  but  that  does  not 
weaken  the  meaning  of  "now."     Sec.  10  (3)  is  a  law  for  the 
reUef  of  insolvent  debtors,  tending  to  interfere  with  the  common 
law  right  of  execution  against  the  debtor's  body.     Sec.  24  says 
that  such  a  law  "  shall  not  be  construed  to  extend  to  affect  or 
discharge  from  "  liabilitj\     The  only  possible  construction  of  that 
is  an  implied  repeal  of  sec.  10  (3)  of  the  Bankruptcy  Act,  if  the 
latter  section  is  capable  of  being  applied  to  the  case  of  a  defendant 
in  an  action  for  defamation.     If  the  legislature  had  intended  that 
the  Defamation  Act  should  not  operate  as  a  repeal  of  the  Bank- 
ruptcy Act,  so  far  as  the  two  were  in  conflict,  it  could  have  been 
80  provided,  as  in  the  consolidated  Matrimonial  Causes  Act  1899, 
which  Act,  by  sec.  88,  sub-sec.  (3),  provides  that  the  Act  should  not 

(1)  1  B.C.  (N.S.W.),  9. 
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H.  0.  OF  A.  be  taken  to  repeal  or  aiFect  the  operation  of  the  Bankruptcy  Act 
1898,  and  should  be  construed  as  if  passed  immediately  before  itw 

The  doctrine  of  election  has  no  application.  It  is  part  of  the 
"  law  for  the  relief  of  insolvent  debtors,"  within  the  meaning  of 
sec.  24  of  the  Defamation  Act  "  Law  "  includes  the  common 
law. 

[O'Connor  J. — Supposing  it  is  part  of  the  general  law,  which 
may  have  a  particular  application  to  the  relief  of  bankrupts,  surely 
that  would  not  bring  it  within  sec.  24. 

Griffith  C. J. — It  is  not  a  law  for  their  relief,  though  it  operates 
for  their  benefit.  "  Law  "  in  this  Statute  must  surely  mean  Statute 
law.] 

The  section  is  equally  applicable  to  common  law.  NichoUs  v. 
Roaenfeld  (1)  was  right  on  this  point.  The  fact  that  the  judg- 
ment creditor  was  herself  the  petitioning  creditor  does  not  alter 
the  position. 

[Griffith  C.J.  referred  to  Gassidy  v.  Stevurt  (2)]. 

Annatrongf  in  reply,  referred  to  Re  Martin  ;  Ex  parte  The 
Commissioners  of  Taxation  (3) ;  Clarke  v.  Clarke  (4) ;  Re 
Goode  (5). 

Car.  adv.  vvdt. 


June  27. 


Griffith  C.J.  This  is  an  appeal  from  an  order  of  the  Supreme 
Court  of  New  South  Wales,  discharging  an  order  made  hy  A.  H. 
Simpson  J.,  by  which  he  directed  that  a  writ  of  capias  ad 
satisfaciendum,  sued  out  by  the  respondent  against  the  appellant, 
should  be  set  aside,  and  the  appellant  discharged  from  custody. 
The  writ  of  ca.  sa.  was  issued  in  an  action  in  which  the  respond- 
ent had  recovered  against  the  appellant  a  verdict  of  £500  damages 
for  slander  and  £30  for  breach  of  contract.  The  application  to  set 
aside  the  writ  was  made  on  several  grounds,  of  which  I  propose 
to  notice  two  only.  The  first  was  that  the  writ  was  issued 
and  the  appellant  arrested  without  the  leave  of  the  Supreme 
Court  in  its  Bankruptcy  jurisdiction,  and  the  second  that  the 
respondent  had  procured  the  sequestration  of  the  appellant  s  estate 
in  bankruptcy  upon  her  judgment  debt. 


(1)  7N.S.W.  L.R.,  322. 

(2)  2  Man.  &G.,  437. 

(3)  (1905)  5  S.R.  (N.S.W.),  181. 


(4)  7  B.C.  (N.S.W.),58;  13N.S.W, 
W.N.,  188. 

(5)  1  B.C.  (N.S.W.),  9. 


Griffith  G.J. 
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As  I  iinderstand  it,  the  learned  Judge  of  first  instance  set  aside   ^I-  C.  of  A. 
the  widt  on  the  first  ground.   The  Full  Court  was  of  opinion  that        ^^^ 
that  ground  was  not  tenable,  having  regard  to  the  Statute  law  as      Ferbis 
it  now  exists,  and  that  the  objection  with  respect  to  the  Bank-     martin. 
Tuptcy  Act  was  invalid.     I  will  deal  briefly  with  the  question  as 
to  the  failure  to  obtain  the  leave  of  the  Bankruptcy  Court  before 
issuing  the  writ  of  capias.     That  turns  upon  Statute  law.     By 
the  Act  11  Vict.,  No.  13,  usually  called  the  Defamation  Act,  it  was 
provided  in  sec.  14  that  from  and  after  the  passing  of  that  Act, 
"  no  law  which  is  now  or  may  hereafter  be  in  force  "  in  New 
South  Wales  for  the  relief  of  insolvent  debtors  "  or  for  the  abolition 
of  imprisonment  for  debt  shall  extend  or  be  construed  to  extend 
to  aflect  or  discharge  from  his  liability  any  person  who  shall  be 
indebted  for  any  penalty  damages  or  costs  adjudged  against  him 
in    any   proceeding    either  civil   or  criminal    for  the   printing 
or  publishing  of  any     .     .     .     defamatory  words."      Those  are 
the  material  words  of  the  section.     It  applied  to  future  as  well  as 
to  existing  law.     I  think  that  the  word  "law"  in  this  section  must 
be  read  to  mean  Statute  law.     It  in  effect  amounted  to  a  limited 
Interpretation  Act,  to  affect  all  existing  as  well  as  future  legislation. 
The  existing  Statute  to  which  it  was  intended  to  apply  was  the 
Insolvency  Act  (5  Vict.  No.  17),  but  in  its  terms  it  was  applicable 
to  all  Statutes  "now  or  hereafter  to  be  in  force."     Like  all  Inter- 
pretation  Acts,  however,  it  mast  be  read  subject  to  the  proviso 
"  unless  the  context  otherwise  requires."     Reading  it  in  that  way, 
no  real  difficulty  can  arise,  at  any  rate  as  to  sec.  10  (3)  of  the 
Bankruptcy  Act  1898,  upon  which  the  objection  with  which  I 
am  now  dealing  was  founded.     That  section  provides  as  follows  : 
— [His  Honor  read  the  section  and  continued.]     Reading  these 
two   sections   together  the  effect   will   be   that  sec.   10   of   the 
Bankruptcy  Act  must  be  read  as  not  extending  to  the  case  of 
a  defendant  indebted   for  damages  in  an  action  for  publishing 
defamatory  words.     Thus  read,  there  is  no  inconsistency  between 
the  two  Acts.  It  seems  to  have  been  assumed  that  the  Bankruptcy 
Act  was  in   effect  a  repeal  of  sec.   14  of  the  Defamation  Act 
(11  Vict.  No.  13),  but  for  the  reasons  I  have  given  I  do  not  think 
it  necessary  to  come  to  that  conclusion.     Later,  in  1901,  the 
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H.  C.  OF  A.  Defamation  Act  (11  Vict.  No.  13)  was  repealed  and  re-enacted, 
the  provisions  contained  in  sec.  14  being  re-enacted  in  sec.  24  of 
the  Defamation  Act  1901,  in  that  respect  leaving  the  law  as  it 
was  before.  A  greater  difficulty  would  arise  under  sec.  44  (3)  of 
the  Baiikviq^tcy  Act  1898,  which  expressly  deals  wnth  the  case  of 
debtors  of  this  kind,  and  if  a  question  arose  under  that  section,  it 
might  be  contended  with  great  force  that  the  legislature,  having 
applied  its  mind  to  that  particular  subject,  must  be  taken  to  have 
excluded  the  application  of  the  general  provision  contained  in 
sec.  14  of  the  then  existing  Defamation  Act.  Whether  under 
those  circumstances,  the  Defamation  Act  being  re-enacted  at  a 
date  later  than  that  of  the  Bankruj^tcy  Act  1898,  it  would  l^e  held 
that  the  consolidation  had  or  had  not  effected  a  change  in  the 
law,  is  a  matter  which  does  not  arise  in  this  application.  It  is 
therefore  not  necessary  to  consider  it.  But  there  is  a  serious 
difficulty,  and  it  would  be  much  more  satisfactory  if  the  legisla- 
ture would  solve  it.  For  these  reasons  I  do  not  feel  at  all  pressed 
by  the  contention  that  the  respondent  should  have  obtained  the 
leave  of  the  Bankruptcy  Court  before  suing  out  the  writ  of 
cajyias, 

I  pass  now  to  the  other  objection,  that  the  plaintiff  was  not 
entitled  to  issue  a  writ  of  ca.  sa.  because  she  had  already  made 
the  appellant  bankrupt.  Now,  the  respondent  is  standing  upon 
her  common  law  rights.  She  claims  that  the  Statute  law  of  New 
South  Wales  does  not  affect  the  case  at  all.  I  assume  that  there 
is  no  other  Statute  law  than  that  quoted  to  us  which  affects  it. 
That  is  a  matter  which  may  some  day  be  argued.  For  the 
purposes  of  this  case  I  assume  that  the  ^supposed  common  law 
right  to  issue  a  writ  of  cainaa  is  part  of  the  law  of  New  South 
Wales,  except  so  far  as  it  has  been  taken  away  by  the  Acts  for 
the  abolition  of  imprisonment  for  debt,  which  do  not  extend 
to  cases  of  defamation.  But  if  the  respondent  relies  upon 
her  common  law  right  she  must  take  that  right  with  all  the 
common  law  incidents  that  attach  to  it.  Now  those  incidents 
are  well  known.  They  are  nowhere  more  clearly  stated  than 
in  the  case  of  Miller  v.  Paimell  (1)  decided  in  1815  by  the 
Court   of   Common   Pleas.       In   that    case   the   defendant   had 

(I)  6  Taunt,  370. 
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been  ta,ken  in  execution  under  a  writ  of  capiaSy  and  an  applica-   ^-  C.  op  a. 

tion  Ava8  made  for  his  discharge  on  the  ground  that  the  plaintiff 

had  previously  sued  out  a  writ  of  JieH  facias  which  had  not  yet 

been  returned.     The  contention  was  that  it  was  a  well-known 

rule  that  a  plaintiff  had  the  option  of   execution   against  the 

person  or  against  the  property  of  the  debtor,  but  could  not  have 

both.      If  he  took  the  first,  execution  against  the  debtor *s  person, 

the  debtor  was  discharged  as  far  as  his  goods  were  concerned, 

with  certain  exceptions  to  which  it  is  not  necessary   to   refer. 

If  he  took  out  execution  against  the  goods  of  the  debtor,  he 

was    not   debarred  from  afterwards   levying   execution   against 

the  person,  but  he  must  first  have   completely  got  rid  of  the 

execution  against  the  goods.     I  will  read  the  statement  of  the 

decision  in  that  case,  because  it  very  clearly  states  the  principle 

and  the  reason  for  it  (1).     "  No  doubt,  a  plaintiff  having  sued  out 

a  writ  oi  fieri  facias y  may,  if  he  pleases,  omit  to  execute  the  fieri 

fa^iaSy  and  take  out  a  writ  of  capias  ad  satisfaciendum,  and 

execute  that  before  the  fieri  facias  is  returned  or  returnable.  But 

there  is  also  no  doubt  that  if  the  plaintiff  does  execute  his  fieri 

facias,  he  cannot  have  a  writ  of  capias  ad  satisfaciendum  till  the 

fieri  facias  is  completely  executed  and  returned.     This  is  a  middle 

case.     So   far  as  the  defendant  is  concerned,  the  goods,  to  the 

extent  of    their  value,  have    been  levied;    and  the  question  is, 

whether  the  plaintiff,  after  tiiking  them,  may  change  his  mind, 

and  sue  out  a  writ  of  capias  ad  satisfaciendum  without  returning 

his  former  writ.     If  this  might  be,  it  would  confer  a  power  that 

might  be  much  abused.     If  the  fieri  facias  be  returned,  there  is 

something  to  bind  the  plaintiff,  and  to  limit  for  how  much  he 

shall  have  the  body,  by  showing  how  much  he  has  already  gotten. 

If  a  plaintiff  might  take  goods  under  a^eri  facias,  and  hold  them 

a  month,  or  the  greater  part  of  the  long  vacation,  and  then  change 

his  mind,  and  say,  *  I  will  not  sell,  but  will  take  the  body  of  the 

defendant  under  a  capias  ad  satisfaciendum,'  it  might  be  the 

engine  of  very   great   oppression.     The   plaintiff  may,    by   the 

practice  of  the  Court,  sue  out  both  these  processes  together,  if  he 

vniR,  and  may  use  either  the  one  or  the  other,  as  he  sees  advisable, 

but  by  using  the  ^ri  facias  first,  he  makes  his  election,  and  after 

(1)  6  Taunt.,  370,  at  p.  371. 
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having  so  elected,  he  cannot  use  the  other  process,  till  after  the 
return  of  the  first.  We  therefore  think,  that  this  writ  of  capias 
ad  satisfaciendum,  being  sued  out  after  th^jiefin,  facias  had  issued, 
and  after  the  sheriff  had  taken  the  goods  under  it,  and  before  its 
return,  cannot  be  supported."     The  writ  was  therefore  set  aside. 

That  was  no  new  doctrine.     It  merely  stated  the  recognized 
rule  governing  the  plaintiff's  right  to  levy  execution  against  the 
body  of  his  debtor.     The  authority  of  that  case  was  distinctly 
affirmed  by  the  Court  of  Appeal  in  In  re  A  Debtoi' ;  Ex  parte 
Smith  (1).     That,  then,  is  the  law  to  which  the  respondent  has 
sought  recourse.     Now  that  decision  applies  in  terms  only  to  a 
writ  oi  fieri  faciaSy  but  long  before  that,  the  effect  of  taking  the 
goods  by  a  petition  in  bankruptcy  by  a  judgment  creditor  had 
come  up  for  consideration  before  Lord  Hardwicke  L.C.    The  first 
case  reported  on  the  point  was  in  1743:  Ex  parte   Wilson  (2). 
In  that  case  the  judgment  creditor  had  first  of  all  presented  a 
petition,  procured  a  commission,  as  it  was  then  called,  in  bank- 
ruptcy, against  the  debtor,  and  then  he  took  his  body  in  execution. 
The  Lord  Chancellor  said  (2):   "This   Court  will    not   suffer  a 
petitioning   creditor  to  an-est  a  bankrupt,  and  for  this  reason, 
because  that  a  commission  of  bankruptcy  is  considered  both  as  an 
action   and   an   execution   in   the   first  instance ;  and  after  the 
petitioning  creditor  has  laid  hold  of  all  the  bankrupt's  effects, 
it  would  be  a  great  absurdity  for  the  same  pei-son  to  be  permitted 
to  arrest  him  likewise."     Tliat  is  simply  applying  the  principle 
clearly  stated  in  Miller  v.  Pari\ell{2),     Another  case  was  decided 
in   the   same   j^ear   by   the   same   Lord   Chancellor  :   Ex  parte 
Ward  (4).     There  the  bankrupt  was  in  custody  at  the  suit  of  the 
petitioning  creditor  and  the  assignees  of  the  estate.     The  objec- 
tion was  that  they  could  not  take  him  after  determining  their 
election  by  coming  under  the  commission.     The  assignees  insisted 
that  they  were  not  so  bound  because  they  had  not  proved  any 
debt  under  the  commission.     The  Lord  Chancellor  said  (4) :  "  The 
petition  must  be  allowed  as  against  the  petitioning  creditor,  for 
he  has  determined  his  election  by  taking  out  the  commission, 
.     .     .     .      but,"  he  continued  "  there  is  no  foundation  to  grant 


(1)  (1902)2K.B.,260. 

(2)  1  Atk.,  152. 


(X)  6  Taunt.,  370. 
(4)  1  Atk.,  153. 
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what  the  petition  prays  with  regard  to  the  assignees ;  for  not-    ^-  ^-  of  a. 
withstanding  they  are  creditors  of  the  bankrupt,  yet  as  they 
refused  to  prove  their  debts  under  the  commission,  the  barely 
being  assignees     .     .     .     will  not  determine  their  election;  for 
they  can  only  be  considered  as  creditors  at  large,  since  they  have 
not  proved  any  debt."     Then  three  years  later,  in  the  case  of  Ex 
parte  Lewes  (1),  the  same  Lord  Chancellor  said  :  "  A  petitioning 
creditor   cannot  keep  the  bankrupt  in  gaol,  because  he  has  no 
election  as  a  common  creditor  has ;  for  if  he  was  to  elect  to  pro- 
ceed at  law,  the  commission  must  of  course  be  superseded,  which 
would  affect  those  creditors  who  have  proved  under  the  commis- 
sion."    That  is  to  say,  treating  a  petition  in  bankruptcy  as  in 
the  nature  of  an  execution  at  common  law,  the  creditor  could 
elect    to   abandon   the   execution  against   the  goods  and   have 
his  execution  against  the  body,  but  he  could  not  do  so  in  the 
case    of    bankruptcy,  because    other   persons    were   interested, 
and  therefore  he  was  held  to  have  irrevocably  determined  his 
election.      These  principles  are  illustrated  in  authorities  extend- 
ing over  one  hundred  and  fifty  years,  and  from  them  it  follows 
that  a  petitioning  creditor,  having  irrevocably  elected  to  have 
recourse  to  the  goods  of  the  debtor,  cannot  afterwards  take  the 
debtor's  body  in  execution.     The  case  in  the  New  South  Wales 
Ck)urt  which  was  relied  upon  by  the  respondent,  NicholU  v.  Rosen* 
feld  (2),  is  not  in  any  way  inconsistent  with  this  decision.     In 
that  case  the  plaintiff,  the  judgment  creditor,  was  not  the  petition- 
ing creditor,  but  had  proved  in  the  estate.     It  is  not  necessary  to 
say  whether  that  would  or  would  not  be  sufficient  to  show  that 
he  had  determined  his  election.     That  is  not  this  case.     In  this 
case  the  respondent,  by  obtaining  the  order  of  sequestration  has 
irrevocably  elected  to  have  recourse  to  the  debtor's  goods,  and  she 
cannot  now,  according  to  the  practice  of  the  common  law  to  which 
she  has  resorted,  claim  to  have  recourse  also  to  execution  against 
his  body. 

For  these  reasons  I  think  the  order  of  Simpson  J.  was  right, 
though  not  on  the  same  grounds,  and  that  the  order  of  the  Full 
C!ourt  discharging  it  should  be  set  aside,  and  that  of  Simpson  J. 
restored. 

(1)  1  Atk.,  164.  (2)  7  N.S.W.  L.R.,  322. 


Barton  J. 
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H.  C.  OF  A.  Barton  J.  I  concur  in  the  opinion  that  the  order  of  Siiniyson 
J.  should  be  restored,  and  on  the  ground  upon  which  the  Chief 
Ferris  Justice  has  put  it,  namely,  that  the  doctrine  of  election  applies  to 
Martin.  ^^^®  QBJS^^  After  the  exhaustive  way  in  which  His  Honour  has 
gone  into  the  matter,  tliere  is  no  necessity  for  me  to  say  naore 
than  this,  that  the  case  of  Miller  v.  Parnell  (1)  has  been  recog- 
nized as  good  law  to  the  present  day,  and  is  to  my  mind  a  con- 
clusive authority  for  the  position  taken  up  by  the  appellant. 

It  has  been  argued  that  sec.  24  of  the  Defaviatian  A  ct  affects 
the  case,  on  the  ground  that  the  doctrine  of  election  comes  within 
the  meaning  of  the  words  "  law  now  or  hereafter  in  force  for  the 
relief  of  insolvent  debtors."     I  cannot  accede  to  that  argument- 
It  does  not  appear  to  me  that  the  doctrine  of  election  can  be  classed 
as  a  law  for  the  relief  of  insolvent  debtors,  because  it  is  a  part  of 
the  common  law  of  England  dependent  upon  principles  applicable 
to  the  whole  range  of  the  common  law,  and  not  simply  to  the  case 
of  insolvent  debtors,  and  therefore  it  does  not  seem  to  me  to  be  a 
matter  intended  to  be  dealt  with  by  sec.  24  of  the  Defamation 
Act.     Holding  that  opinion,  and  that  being,  so  far  as  I  can  see, 
the  main  argument  advanced  by  the  respondent  on  this  point,  I 
agree  with  His  Honor  the  Chief  Justice  that  that  doctrine  applies 
to  this  case ;  and  that  therefore  there  is  no  necessity  for  us  to 
consider  the  question  as  to  the  form  of  the  writ,  or  whether  the 
leave  of  the  Bankruptcy  Court  should  have  been  obtained  before 
issuing  it.     But  it  is  as  well  to  mention  the  difficulty  as  to  the 
consolidation  of  the  Acts,  which  has  arisen  from  the  fact  that  the 
Bankruptcy  Acts  were  consolidated  before  the  Defamation  Acta 
I  cannot  help  saying  that  it  would  be  much  more  satisfactory  to 
the  Courts  and  the  public  if  this  matter  were  cleared  up  by  some 
legislation  declaratory  or  otherwise,  so  that  in  any  future  proceed- 
ings a  conclusion,  which  a  large  part  of  the  community  might 
think  undesirable,  might   be   avoided.     It   is   quite   possible, — 
I  cannot  say  more  than  that — that  owing  to  the  transposition 
of   these   two   branches   of   the   Statute   law  which  have  been 
consolidated,  the  Court   may   come  to  some  conclusion,  which, 
though  clearly  founded  upon  legal  principles,  may  not  be  at  all 
acceptable  to  laymen,  because  there  are  cases  in  which  the  inten- 

(1)  6  Taunt.,  370. 
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tion  of  the  legislature  has  to  be  decided  according  to  principles  H.  C.  of  A, 

which   bind  the  Courts  in   the   interpretation   of   Statute  law, 

while  they  may  be  aware  that  it  is  very  improbable  that  the 

intentions  to  be  deduced  from  the  words  used  were  those  which 

the  legislature  entertained  when  it  adopted  the  course  it  did.     I 

throw  out  these  observations  because  it  is  well  that  attention  should 

be  called  to  this  state  of  the  law,  in  order  that  there  may  be 

an  opportunity  of   preventing  the   rights   of   parties  becoming 

the  sport  of  legal  principle  in  opposition  to  the  real  intention  of 

those  who  framed  the  law. 

I  do  not  go  into  the  question  of  the  form  of  the  judgment  or 
of  the  necessity  for  obtaining  the  leave  of  the  Bankruptcy  Court. 
because,  in  my  opinion,  the  doctrine  of  election  solves  the  whole 
case.  I  agree  that  the  appeal  should  be  allowed,  and  the  order 
of  Simpson  J.  restored. 


O'Connor  J.  In  the  view  I  take  of  this  case  it  is  only  necessary 
to  consider  one  of  the  grounds  urged  by  Mr.  Armstrong  on 
behalf  of  the  appellant,  namely,  that  the  respondent,  having  made 
use  of  her  judgment  to  petition  for  an  order  for  sequestration  in 
bankruptcy  against  the  appellant,  having  proved  in  his  estate 
and  been  classed  as  a  creditor,  cannot,  while  the  bankruptcy  is 
pending,  exercise  this  remedy  of  capias  ad  satisfacieTiduin.  The 
Defamation  Act  gives  no  new  remedy.  It  simply  preserves  the 
remedies  which  existed  at  the  time  of  the  passing  of  the  Act 
10  Vict.  No.  7,  which,  speaking  generally,  abolished  imprisonment 
for  debt.  The  plaintiffs  remedies  in  an  action  for  slander  are  the 
same  as  they  were  nearly  tifty  years  ago,  and  the  law  regulating 
them  is  to  be  found  in  the  old  books  dealing  with  the  exercise  of 
rights  and  remedies  against  property  and  person  commonly  exer- 
cised in  such  cases.  Now  the  rule  of  law  as  to  election  is  a  very  old 
one  and  arises  out  of  the  very  nature  of  the  remedies  themselves. 
In  Bacon's  AbHdgement,  7th  ed.,  vol.  ill.,  p.  393,  it  is  put  in  this 
way :  "  When  the  plaintiff  has  judgment,  he  has  it  in  his  election  to 
sue  out  what  kind  of  execution  he  pleases;  but  he  cannot  regularly 
take  out  two  different  executions  on  the  same  judgment  nor 
a  second  of  the  same  nature,  unless  -upon  failure  of  satis- 
faction on   the   first."      Then  in   a   note   reference   is   made  to 
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H.  C.  OF  A.  Miller  v.  Pamelly  as  reported  in  2  Marsh.,  78,  and  the  writer 
continues  :  "  Therefore,  if  the  plaintiff,  upon  a  judgment  or  recog- 
Ferris      nizance  at  common  law,  sues  out  an  elegit,  he  can  have  no  capias 
ad  satisfacieyidum  afterwards  to  take  the  body,  because  he  hath 
determined  his  choice  by  that  writ  to  the  goods  and  chattels,  and 
a  moiety  of  the  land,  which  being  entered  upon  the  record,  he   is 
thereby  estopped ;  and  though  he  takes  but  an  acre  of  land  in 
execution,  yet  it  is  held  a  satisfaction  of  the  debt,  be  it  never  so 
great,  because  in  time  it  may  come  out  of  it."   In  regard  therefore 
to  the  remedy  of  eleyit  or  taking  the  land,  it  has  always  been  the 
law  that  where  a  plaintiff  elects  to  use  that  remedy,  he  cannot  be 
allowed  to  exercise  the  other  remedy  against  the  person.     The 
same  principle  of  election  has  also  obtained  with  regard  to  the 
use  of  the  other  remedy  oi  fieri  facias.     In  the  case  of  Miller  v. 
Pamell  (1)  to  which  my  learned  brother  the  Chief  Justice  has 
referred,  it  was  pointed  out  that  the  remedy  of  taking  the  debtor's 
goods  in  execution  must  be  finally  dealt  with  before  the  remedy 
on  the  writ  to  take  the  body  can  be  exercised.     From  the  very 
nature  of  the  writ  of  capiat  ad  satisfaciendum  it  is  apparent 
that  the  Courts  in  order  to  guard  against  abuse  of  process  must 
exercise  some  control  over  those  who  seek  to  use  it  in  satisfaction 
of  a  judgment.      The  writ  is  thus  described  in  another  passage 
in  Bacon's  Ahridgementy  7th  ed.,  vol.  III.,  p.  395,  note  (a)  :    "  The 
Statute  of  James    .     .     .     treats  this  however  only  as  a  doubt ; " 
(referring  to  a  decision  that  if  a  person  taken  on  a  capiat  ad 
satisfaciendum  died   in   execution,   a  plaintiff  had   no   further 
remedy)  "  for  the  body  is  merely  a  pledge  for  the  debt ;  it  is  taken 
not  in  satisfaction,  but  ad  8atisfa.ciendnm,     The  debtor  is  pre- 
sumed solvent,  and  is  therefore  coerced  of  his  liberty  until  he 
makes  payment.  His  imprisonment  is  not  a  punishment,  but  merely 
a  means  of  getting  at  that  property  which  he  is  supposed  to  possess, 
and  fraudulently  withhold.     If  he  dies  in  prison  without  having 
surrendered  his  property,  it  is  perfectly  content  with  this  proceed- 
ing that  a  new  writ  should  issue  attaching  immediately  upon  the 
property.     The  judgment  of  the  Court,  that  he  shall  pay,  is  still 
unexecuted." 


(1)  6  Taunt.,  370. 
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Now  it  has  always  been  the  law  that  when  a  creditor  takes  the   H.  C.  of  A. 

body  of  the  debtor  that  is  deemed  a  satisffujtion  of  the  debt,  and 

for  this  reason,  that  if  he  voluntarily  releases  him  he  slmll  have 

no  further  remedy.     Of  course  if  he  is  released  by  operation  of 

law,  the  plaintiiF  still  has  a  remedy.     That  was  the  case  in  In  re 

G.  R.  Dihhs  (1),  in  which  it  was  held  that,  notwithstanding  that 

the  body  of  the  debtor  had  been  taken  and  held  for  the  period 

prescribed  by  Statute,  there  was  no  satisfaction  of   the    debt, 

becau.se  the  release  was  by  operation  of  law,  and  not  by  the  act 

of  the  parties.   The  doctrine  of  election  has  been  similarly  applied 

in  the  case  where  the  creditor  has  taken  goods  in  execution.     His 

Honor  the  Chief  Justice  has  referred  to  Miller  v.  Pamell(2),  and 

the  cases  which  follow  it.   They  all  proceed  upon  the  principle  that, 

where  the  remedy  of  execution  against  the  goods  has  been  exer- 

eified,  until  the  T^Tit  has  been  completely  returned  there  cannot  be 

any  remedy  exercised  against  the  person  of  the  debtor.   A  plaintiff 

cannot  have  two  remedies  going  on  at  the  same  time.     The  same 

principle  was  applied  in  Cohen  v.  Cunningham  (3),  on  the  ground 

that  the  remedy  by  enforcement  of  bankruptcy  is  really  in  the 

nature  of  an  execution  against  the  debtor's  goods.      That  is  the 

principle  upon  which  the  cases,  in  1  Atkyns  referred  to  by  the 

Chief  Justice,  proceeded.     In  his  judgment  in  the  case  Ex  parte 

Wilscni  (4),  Lord  Hardivicke  L.C.,  says,  "This  Court  will  not 

suffer  a  petitioning  creditor  to  arrest  a  bankrupt,  and  for  this 

reason,  because  that  a  commission  of  bankruptcy  is  considered 

both  as  an  action  and  an  execution  in  the  first  instance." 

It  would  seem  therefore  to  be  a  well  established  principle  that 
where  a  judgment  creditor  has  pursued  his  remedy  against 
property,  whether  hy  fieri  fcLcias  directly  levying  upon  the  goods, 
or  by  way  of  a  proceeding  in  bankruptcy,  which  brings  the  whole 
of  the  property  of  the  debtor  into  Court  for  the  purpose  of  satis- 
fying this  and  other  debts,  he  cannot,  until  that  remedy  h«ts  been 
followed  out  and  determined,  exercise  any  other  remedy  against 
the  person  of  the  debtor.  Now  those  being  the  common  law  rights 
of  the  respondent  and  appellant  in  this  respect,  does  the  Defaina' 
tion  Act  in  any  way  alter  them  ?     I  will  assume  for  the  purpose 


(1)  2N.S.VV.L.R.,  10. 

(2)  6  Taunt.,  370. 


(3)  8  T.R.,  123. 

(4)  1  Atk.,  152. 
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H.  C.  OF  A.  of  the  observations  which  I  am  about  to  make  that  sec.  24  of  the 
Defamation  Act  1901  has  repealed,  so  far  as  may  be  necessary, 
the  provisions  of  the  Bankruptcy  Act  1898.      It  provides:  [His 
Honor  then  read  sec.  24,  sub-sec.  (1)  of  the  Defamation  Act  1901.] 
Xow  the  law  which  puts  the  respondent  to  her  election  in  this  case 
is  not  a  law  for  the  relief  of  insolvent  debtors.     It  is  part  of  the 
general  common  law,  which  arises  from  the  very  nature  of  these 
remedies,  and  it  would  be  stretching  the  Statute  a  long  way  to  say- 
that  a  branch  of  the  common  law,  because  it  is  applied  in  relation 
to  a  case  where  a  plaintiff  seeks  a  remedy  in  the  Insolvency  Court, 
comes  within  the  words  "  a  law  .     .     •   for  the  relief  of  insolvent 
debtora"     The  matter  appears  to  me  to  depend  entirely  on  the 
common  law  rights  of  the  parties,  and  the  words  of  sec  24  do  not 
in  any  way  affect  those  rights.     I  agree  with  their  Honors,  that 
under  sec.  24  the  common  law  rights  of  the  parties  are  preserved 
just  as  they  stand.      When  the  estate  of  the  debtor  is  released 
from  bankruptcy,  the  same  remedies  that   existed   before  will 
revive.   The  bankruptcy  is  merely  an  interlude.   If  the  respondent 
has  not  recovered  the  whole  amount  of  the  judgment,  the  debtor's 
liability  for  the  balance  remains,  and  may  be  enforced,  to  the 
extent  of  the  debt  remaining  unsatisfied  when  the  bankruptcy  is 
at  an  end,  as  if  the  bankruptcy  had  never  taken  place.      In  that 
way  the  intention  of  the  legislature,  which  was  to  preserve  the 
remedies  wliich  a  plaintiff  had  under  the  Defamation  Act,  apart 
altogether  from  the  Bankruptcy  law,  as  they  existed  before,  is 
carried  out. 

I  am  of  opinion  therefore,  that  the  writ  of  ca,  sa.  was  rightly  set 
aside. 

Appeal  allowed  with  coats.  Order  appealed 
from  discharged  with  costs  of  appeal 
to  Supreme  Court.  Order  of  A,  H, 
Si'iupson  J.  restored. 

On  the  application  of  Armstrong,  the  Court,  for  special  reasons, 
ordered  the  amount  of  security  to  be  paid  out  to  the  appellant's 
solicitor. 


Broynfieldy  for  the  respondent,  asked  to  be  allowed  to  set-off  the 
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costs  of  the  appeal  against  the  verdict.  That  cannot  be  done 
without  an  order.  A,  H,  Simpson  J,  refused  to  make  such  an 
order,  and  if  his  order  is  restored  that  part  of  it  will  stand.     *  1'erkis 

He  also  asked  the  Court  to  stay  an  action  which  was  being     Martin. 
brought  against  the  respondent  and  her  solicitor,  claiming  damages 
for  false  imprisonment,  &c. 

Griffith  C.J.  This  Court  cannot  stay  another  action.  The 
appellant  is  not  receiving  any  favour  from  the  Court.  We  cannot 
impose  upon  him  a  condition  upon  which  he  may  enjoy  his  right. 

Brorafield.  The  Court  can  make  the  costs  conditional  upon 
the  withdrawal  of  the  action. 

Armxstrong,  It  is  a  universal  rule  that,  where  the  setting  aside 
of  a  writ  is  a  matter  of  discretion,  the  Court  will  not  set  it  aside 
except  upon  reasonable  terms,  but  here  there  has  been  no  exercise 
of  discretion.  The  appellant  has  shown  a  right,  not  appealed  for 
a  favour. 

Privy  Council  costs  cannot  be  set  off,  whateNer  the  circumstances 
may  be :  Adams  v.  Young  (5),  These  costs  are  on  the  same 
footing. 

Per  curiam.  Substantially  the  same  relief  can  be  given  in 
another  form. 

Order  that  costs  of  the  m,otion  in  the  Supreme 
Court  be  set  off  against  the  respondent's 
judgment  Execution  for  costs  of  the 
appeal  to  the  High  Court  not  to  issue  if 
the  respondent  executes  a  release  of  a 
corresponding  amount  of  her  j udgmenf 
debt. 

Solicitors  for  appellant,  Levy  &  Fulton. 

Solicitors  for  respondent,  Lambton,  Milford,  &  Abbott. 

C.  A.  W. 

(I)  15N.S.W.  VV.N.,  269. 
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Barton  and 

O'Connor  J  J. 


ON   APPEAL  FROM  THE  SUPREME  COURT  OF 

NEW   SOUTH  WALES. 

H   C.  OF  A.    Larceny  hy  bailee— Bailment — Beceipt  of  money  (w  a^ent — Failure  to  accom\i  for 

balance — Fraudultnt  ajypropriation  by  agent — Crimes  Act  (N.S.  W.),  {No.  A^qf 
1900),  sec.  125.* 

An  agent  having  general  authority  tinder  power  of  attorney  to  act  for  his 
principal,  and,  amongst  other  things,  to  collect  rents  from  time  to  time,  as 
they  became  due,  with  instructions  to  make  certain  payments  on  behalf  of 
his  principal,  out  of  the  mone^^s  received,  and  account  for  the  balance  every 
three  months,  continued  for  a  period  of  several  years  to  receive  the  rents  and 
to  make  payments  from  time  to  time  on  his  principal's  behalf,  but  neglected 
altogether  to  comply  with  the  instructions  as  to  accounting,  and  fraudulently 
appropriated  to  his  own  use  the  balances  which  should  have  been  paid  over  to 
his  principal. 

Htldy  that  he  was  not  liable  under  sec.  125  of  the  Grimes  Act  1900,  to  be 
convicted  of  larceny  as  a  bailee  of  the  sum  of  money  representing  the  balance 
due  from  him  to  his  principal. 

R.  v.  Brodie,  15  N.S.W.  L.R.,  436  ;  /?.  v.  Amora,  18  N.S.W.  L.R.,  114; 
and  /?.  V.  Pritchard,  (1901)  1  S.R,  (N.S.W.),  364,  distmguished. 

Decision  of  the  Supreme  Court,  B.  v.  Slattery,  (19a5)  5  S.R.  (N.S.W.),  294 ; 
22  N.S.W.  W.N.,  92,  reversed. 


*Sec.  125  of  the  Grimes  Act  (No.  40 
of  19fX)),  is  as  follows  : — 

"125.  Whosoever  being  a  bailee  of 
any  property  fraudulently  takes  or  con- 
verts the  same,  or  any  part  tbereof  or 
any  property  into  or  for  which  it  has 
been  converted  or  exchanged,  to  his 
own  use,  or  the  use  of  any  person  other 
than  the  qwner  thereof,  although  he 
does  not  break  bulk,  or  otherwise 
determine  the  bailment,  shall  be  deemed 


to  be  guilty  of  larceny,  and  may  be  con- 
victed thereof  upon  an  indictment  for 
simple  larceny. 

*'  The  accused  shall  be  taken  to  be  a 
bailee  within  the  meaning  of  this  sec- 
tion, although  he  may  not  have  con- 
tracted to  restore,  or  deliver,  the  specific 
property  received  by  him,  or  may  only 
have  contracted  to  restore,  or  deliver, 
the  property  specifically. " 
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Appeal    from  a  decision  of  the  Supreme  Court  of  New  South   H.  C.  of  a. 

Wales,  on  a  special  case  stated  by  Pring  J.  ^ ^ 

The  following  statement  of  the  facts  is  taken  from  the  special    slattkky 
case,  and  the  learned  Judge's  notes  of  the  evidence,  which  were    r^^^  Kino. 

annexed  to  the  special  case.  

The  appellant  was  convicted  before  Pring  J.,  at  the  Central 
Criminal  Court,  Sydney,  on  a  charge  of  stealing  £6,958  18s.  lOd., 
the  property  of  Mrs.  Scanlon. 

The  appellant  had  been  employed  by  her  as  her  agent  to  collect 
the  rents  of  certain  house  property  belonging  to  her.     Accounts 
between   them  appear  to  have  been  satisfactorily  settled  up  to 
October,  1901.     In  April  or  May,  1902,  Mrs.  Scanlon  left  Sydney 
for  Europe,  and  did  not  return  until  January,  1905.  Before  leaving 
she  executed  a  power  of  attorney  in  favour  of  the  appellant,  by 
which  she  conferred  on  him  very  full  authority  to  act  for  her, 
and  amongst  other  things  to  collect  her  rents.     In  her  evidence 
she  stated  that  it  was  arranged  between  her  and  the  appellant  that 
he  was  to  collect  the  rents,  pay  them  into  his  own  bank,  and,  after 
payment  thereout  of  rates,  taxes,  and  expenses  of  repair,  pay  the 
balance  every  three  months  to  the  credit  of  her  account  with  the 
Commercial  Bank.     The  appellant  denied  that  any  such  arrange- 
ment was  made.    It  was  proved  that  during  Mrs.  Scanlon's  absence 
the  prisoner,  at  her  request,  paid  some  debts  of  hers,  and  also 
distributed  money  for  her  by  way  of  charity. 

After  October,  1901,  the  appellant  collected  large  sums  of  money 
on  behalf  of  Mrs.  Scanlon,  which  amounted  in  all  to  over  £11,000, 
his  books  showing  that,  after  all  deductions  for  payments  made  on 
her  behalf,  there  was  due  from  him  to  her  the  sum  of£6,958  18s.l0d. 
The  amount  alleged  to  have  been  stolen  was  this  balance  of  the 
£11,000.  No  part  of  this  sum  was  ever  paid  to  Mrs.  Scanlon,  and 
there  was  ample  evidence  that  the  appellant  had  fraudulently 
appropriated  it  to  his  own  use.  The  appellant  kept  two  banking 
accounts,  one  at  the  head  office  of  the  Bank  of  New  South  Wales, 
his  "  business  "  account,  the  other  at  a  branch  of  the  same  bank, 
his  "  private  "  account.  He  paid  the  rents  received  on  behalf  of 
his  principal  into  his  "  business  "  account,  and  from  time  to  time 
drew  out  moneys  from  this  account  and  paid  them  into  his 
"  private  "  account.   All  these  moneys  he  used  for  his  own  private 
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H.  C.  OF  A.   purposes.     Mrs.  Scanlon  said  in  her  evidence  that  she  had  never 

IQfiK 

authorized  the  appellant  to  use  her  money  for  his  own  purposes, 

Slattery    or  to  retain  money  beyond  three  months,  and  that  the  arrangement. 

The  KiN<;     ^^  ®^^®  understood  it,  was  that  he  should  pay  the  moneys  received 

on  her  behalf  into  a  separate  account,  and  account  to  her  for  the 

balance.  Proceedings  were  taken  in  Equity  by  Mrs.  Scanlon 's 
solicitors,  in  her  absence,  against  the  appellant,  who  finally  con- 
sented to  a  decree  for  the  amount  of  the  deficiency.  A  writ  was 
issued  against  him  for  this  amount  and  judgment  signed.  After- 
wards the  criminal  proceedings  were  instituted.  The  learned 
Judge  at  the  trial  directed  the  jury  that  the  appellant  had  in  the 
first  instance  received  the  money  rightfully,  but  that  if  he  sub- 
sequently fraudulently  appropriated  it  to  his  own  use  he  was 
guilty  of  larceny.  His  Honor  was  asked  to  direct  the  jury  that, 
even  if  the  appellant  had  fraudulently  appropriated  the  money  to 
his  own  use,  he  was  not  guilty  of  larceny,  inasmuch  as  he  had  in 
the  first  instance  received  it  rightfully,  but  refused  to  so  direct 
them.  There  were  also  other  directions  asked  for  but  refused, 
which  are  not  now  material.  The  Full  Court  held  that  the  learned 
Judge's  direction  was  right,  and  that  the  appellant  had  been  rightly 
convicted  of  larceny  as  a  bailee  under  sec.  125  of  the  Crimes  Act 
(N.S.  W.)  (No.  40  of  1900) :  K  v.  Slattery  (1). 

^Vant  K.C.,  and  Lamb,  (with  them  Kelynack),  for  the  appellant 
Before  there  can  be  a  conviction  under  this  section  there  must  be  a 
bailment  in  the  first  instance.  The  first  words,  "  whosoever  being 
a  bailee  "  &c.,  must  control  the  whole  of  the  rest  of  the  section.  The 
last  part  must  be  read,  not  as  an  independent  enactment,  but  as  a 
proviso  to  the  first.  The  Court  below  must  have  read  it  as  if  it 
wholly  removed  the  necessity,  which  existed  under  the  first  part 
of  the  section,  for  a  bailment  to  have  been  made  originally.  The 
proviso  was  inserted  to  meet  the  diflSculty  that  had  arisen  in  R.  v. 
Hassall  (2),  in  which  it  was  held  that  a  person  was  not  guilty  of 
larceny  as  a  bailee  of  the  article  misappropriated,  unless  he  was 
under  an  obligation  to  restore  or  deliver  the  specific  thing 
entrusted  to  him.   It  merely  declares  the  law  as  it  was  declared  in 

(1)  (1905)  5  S.R.  (N.S.W.),  294  ;  22  N.S.W.  W.N„  92. 
(2)  8  Cox  Cr.  Ca.,  491 ;   30  L.J.  M.C.,  175. 


2C.L.R.]  OF    AUSTRALIA.  549 

thAfe  case  by  Cockbum  C.J.     In  JR.  v.  Bunkall  (l)]  R,v,De  Banks  H.  C.  or  A. 
(2),  and  jR.  v.  HoUoway  (Govem&i*),  Ex  parte  Oeorge  (3),  the       ^^^' 
property  bailed  had  been  converted,  and  the  Court  held  that  there    slattery 
was  evidence  that  the  thing  into  which  it  had  been  converted  was   thk  King 

the  subject  of  a  bailment.  

If  the  latter  part  of  the  section  is  ambiguous  it  should   be 
construed  consistently  with  the  earlier  part,  not  in  such  a  way 
as  to  contradict  it.     If  the  legislature  intended  to  make  such 
a  change  in  the  definition  of  bailment  as  is  necessary  to  support 
a  conviction  in  this  case,  it  would  have  done  so  by  clear  words. 
Bailment  is  defined  in  Pollock  a.nd  Wright  on  Possession  in  the 
CoTmnon  Law,  p.  163,  as  the  delivery  of  a  specific  thing  to  some 
person  under  a  promise  by  him  to  restore  or  deliver  that  thing, 
or  the  thing  into  which  it  has  been  converted,  to  the  bailor  or  to 
someone  for  him.     That  definition  is  in  accordance  with  that  of 
Sir  WHliam  Jones,  as  stated  in   Wyatt  Paine  on  Bailments, 
p.  2,  and  in  R.  v.  McDonald  (4),  and  adopted  by  the  Privy  Council, 
in  Sowth  AvMralian  Insurance  Co,  v.  RandeU  (5).  There  are  three 
essentials  in  a  bailment,  (i.)  the  delivery  of  a  specific  thing  by  the 
bailor  to  the  bailee ;  (il.)  that  the  property  in  the  thing  does  not 
pass  from  the  bailor  to  the  bailee ;  (ill.)  a  promise  on  the  part  of 
the  bailee  to  return  or  deliver  a  specific  thing.     The  absence  of 
any  one  essential  makes  a  bailment  impossible  in  law.     In  this 
case  the  subject-matter  of  the  alleged  larceny  was  money.     Before 
a  man  can  be  found  guilty  of  larceny  of  money  as  a  bailee  it  is 
necessary  to  prove  the  identity  of  the  money  which  is  the  subject 
of  the  charge  with  that  which  was  the  subject  of  the  bailment : 
R,  v.  HenTieUy  (6).     Again,  a  bailment  must  be  distinguished 
from  a  sale.     The  delivery  of  wheat  to  a  miller,  in  order  to  be 
ground  into  flour,  under  a  promise  to  deliver  to  the  customer 
flour  the  equivalent  of  the  wheat,  is  not  a  bailment:    South 
Australian  Insurance  Co.   v.  RandeU  (5).     In  this  case  there 
was  no  delivery  of  a  specific  article  by  the  bailor  or  his  agent  to 
the  bailee.     Moreover,  what  was  delivered  by  the  tenants  to  the 
appellant,  assuming  it  was  a  specific  article  or  articles,  became  the 

(1)  1  Le.  k  Ca.,  371.  (4)  15  Q.B.D.  323,  at  p.  328. 

(2)  13  Q.B.D.,  29.  (6)  L.R.  3  P.C,  101. 

(3)  66  L.J.Q.B.,  830.  (6)  14  V.L.R.,  69. 
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H.  C.  OF  A.  property  of  the  appellant.     His  contract  was  to  account  to  the 

,_^       prosecutrix  every  three  months  for  the  balance,   after  making 

Slattery    certain  payments.     That  would  have  been  satisfied  by  the  payment 

The  King.    ^^  ^^Y  money,  equal  in  value  to  the  actual  coins   taken  out 

of  the  appellant's  own  bank.     The  whole  of  the  three  essentials  of 

bailment  were  therefore  absent.  Where  a  person,  who  is  entrusted 
with  moneys  under  instructions  to  act  generally  for  his  principal, 
fails  to  account,  he  is  not  liable  to  conviction  for  larceny.  If  he 
were  treated  as  a  bailee,  he  would  be  liable  for  not  returning  the 
actual  coins  received,  even  though  he  were  prepared  to  pay  the 
principal  immediately  with  other  moneys  equivalent  in  value 
to  the  moneys  delivered  to  him.  Under  the  power  of  attorney 
in  this  case  the  appellant  had  the  widest  powers  of  an  agent;  the 
relationship,  as  regards  the  power  of  dealing  with  the  moneys, 
was  rather  that  of  banker  and  customer.  JR.  v.  Pritchard  (1), 
which  was  followed  by  Pring  J.,  is  distinguishable.  In  that  case 
there  was  evidence  of  a  bailment  of  the  moneys  appropriated. 
The  same  is  true  of  R,  v.  Brodie  (2)  and  jR.  v.  Amora  (3),  both 
of  which  were  cases  of  agents,  who  were  held  liable  to  be  con- 
victed of  larceny  as  bailees  under  sec.  125.  Those  cases  must 
all  have  proceeded  upon  that  ground.  They  are  not  authorities 
for  the  contention  that  there  can  be  a  conviction  for  larceny  under 
this  section  in  the  absence  of  bailment  in  the  first  instance. 

Sly  K.C.  and  Hamilton,  for  the  respondent.  Sec.  125  enlarges 
the  definition  of  bailment  at  common  law,  and  this  case  comes 
within  its  meaning.  If  there  had  only  been  the  first  limb  of  the 
section,  then  it  would  have  been  necessary  to  prove  a  bailment  at 
common  law.  The  words  "  or  any  property  into  or  for  which 
it  has  been  converted "  are  not  in  the  English  Acta,  but  were 
inserted  to  get  rid  of  any  difliculty  as  to  the  conversion  of  the 
thing  bailed,  whether  with  or  without  the  authority  of  the  bailor. 
The  second  part  of  the  sentence  is  useless  if  it  leaves  "  bailee  " 
with  its  common  law  meaning.  The  words  "  shall  be  taken  to 
be  a  bailee  "  themselves  point  to  an  intention  to  extend  the  com- 
mon law  meaning.     Otherwise  the  first  part  covers  everything 

(1)  (1901)  1  S.R.  (N.S.W.),  364.  (2)  15  N.S.W.  L.R.,  436. 

(3)  18N.S.W.  L.R.,  114. 
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and  requires  no  assistance   from   the   proviso.      The   law   was   H.  C.  of  A, 

1  QAR 

altered  because  of  the  decisions  in  R,  v.  Hassall  (1)  and  R.  v.       s._\ 

Righey  (2),  in  which  the  Court  had  held  that  there  must  be  a  con-  slattery 

tract   to  restore  or  deliver  the  specific  coins.     [See  also   R.  v.  jh^  j^^ing. 
Oarrett  (3)  and  R,  v.  Home  (4).]  - — 

[Griffith  C.J. — Is  the  result  then  that  every  debt  becomes  a 
bailment  ?] 

It  may  be  so.  The  debtor  would  not  be  liable  under  this 
section  unless  he  fraudulently  misappropriated  the  property. 
"  Debt "  is  defined  as  included  in  "  property  "  by  this  Act  (sec.  4). 
These  words  of  the  proviso,  if  added  to  the  definition  of  bailment 
by  Sir  William  Jones,  in  the  authorities  referred  to,  supply  a  new 
definition  for  the  purposes  of  this  Act.  That  is  the  only  reason- 
able construction  of  the  proviso.  The  words  are  "  bailee  within 
the  meaning  of  this  section,"  not  "  at  common  law." 

[Griffith  C.J. — But  it  is  contended  that  this  particular  money 
was  not  Mrs.  Scanlon's  property.] 

The  rents  are  her  property.  The  agent  was  to  collect  them, 
and  pay  them  to  her  credit.  Even  if,  under  sec.  125,  the  identity 
of  the  property  subject  to  the  bailment  must  be  preserved,  there 
was  evidence  that  he  had  no  authority  to  mix  those  moneys  with 
his  own,  and  the  jury  must  be  taken  to  have  found  on  that  point 
against  him.  When  he  drew  the  money  out  of  the  Commercial 
Bank  it  became  impressed  with  her  instructions  and  was  her 
property,  and  he  misappropriated  it.  The  specific  coins  were  not 
to  be  returned  to  her,  but  their  equivalent,  the  thing  into  which 
he  converted  them,  at  some  stage  or  other  became  her  property. 
This  was  not  a  general  collection,  but  a  collection  of  definite  sums 
as  rents.  That  is  sufficient  identification.  The  payment  of  the 
money  into  the  bank,  being  in  accordance  with  the  instructions, 
did  not  afiect  the  ultimate  mandate,  to  pay  the  balance  to  the 
prosecutrix.  The  number  of  conversions  or  exchanges  did  not 
make  any  diflTerence.  He  was  not  entitled  to  say  that,  because  he 
withheld  the  money  and  did  not  carry  out  her  instructions,  it 
ceased  to  be  his  principal's  property, 

(1)  8  CoxCr.  Ca.,  491 ;  30  L.J.  M.C.,  (3)  2  F.  &  F.,  14. 

175.  (4)  2N.S.W.  L.R.,  187. 

(2)  2N.S.W.  S.C.R.,  176. 
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H.  0.  OF  A.       [Griffith  C.J. — Larceny  is  of  a  particular  thing.    There  are 
two  meanings  of  "  property,"  one  beneficial  ownership,  and  the 

Slatteey    other  the  technical  one  lying  at  the  root  of  the  law  as  to  larceny. 

The  King     ^^  ^^  ^^®  latter  to  which  we  must  look  now.] 

The  possession  was  in  the  appellant,  but  the  property,  in  the 

strict  sense,  modified  by  the  new  definition  in  the  section,  was  in 
Mrs.  Scanlon.  If  not,  the  case  R,  v.  De  Banks  (1),  was  wrongly 
decided.     The  facts  in  the  present  case  are  similar. 

[Griffith  C.J. — If  the  money  had  been  sovereigns,  could  a  thief, 
who  took  them  from  the  agent,  have  been  charged  with  stealing 
the  property  of  the  principal  ?] 

Not  at  common  law,  unless  there  was  a  contract  to  restore  or 
deliver  the  specific  coins,  but  under  this  section  that  is  no  longer 
necessary.  Assuming,  but  not  admitting,  that  there  was  only  an 
obligation  to  account  for  the  balance,  that  means  that  a  sum 
equivalent  to  the  balance  was  to  be  paid.  The  last  part  of  the 
section  must  be  construed  as  if  it  read :  ''  The  accused  shall  be 
deemed  a  bailee  of  the  substituted  article  when  he  has  contracted 
only  to  restore  or  deliver  any  equivalent  of  the  property  received, 
equally  as  in  the  c6U3e  where  he  has  contracted  to  restore  or  deliver 
the  specific  property  received."  The  property  is  thus  always  in 
the  bailor.  The  offence  is  just  as  complete  if  only  a  part  of  the 
property  bailed  is  fraudulently  converted.  The  fact  that  the  con- 
tract would  be  performed  by  the  rendering  of  equivalent  moneys 
does  not  take  the  case  out  of  the  section,  though  it  would  have 
excluded  the  case  from  the  head  of  larceny  as  a  bailee  under  the 
law  before  1883,  the  date  of  the  CriTninal  Law  ATneTidment  Act, 
46  Vict.  No.  17.  The  efiect  of  the  section,  though  the  provision  is 
not  scientifically  drawn,  is  to  take  away  the  third  requirement  of 
bailment,  that  the  specific  thing  the  subject-matter  of  the  trans- 
action is  to  be  restored  or  delivered.  By  logical  deduction  from 
that  provision  it  is  no  longer  necessary  that  the  article  into  which 
the  original  article  has  been  converted,  nor  the  original  article 
itself,  should  remain  the  property  of  the  bailor,  in  the  common 
law  acceptation  of  the  term  in  relation  to  larceny.  A  thing  which 
may  be  returned  either  itself  or  in  the  form  of  an  equivalent 
cannot  any  longer  be  the  specific  property  of  the  bailor  in  the 

(I)  13  Q.B.D.,  29. 


V. 

The  Kino. 
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common  law  sense.     The  common  law  incidents  depending  upon   H.  C.  of  A. 
that   formerly   distinctive   feature   of   bailment,   viz.,   that   the      ^__* 
property  to  be  restored  or  delivered  must  be  a  specific  thing,  no    slattery 
longer   attach  to  the  term  bailment.     In  this  case   the  specific 
things  bailed  were  coins,  cheques  and  other  things  received  from 
the  tenants.   The  contract  as  to  their  disposal  by  Slattery  satisfies 
in  every  requirement  the  definition  of  bailment  under  the  section. 

The  receipt  of  rents  may  be  a  form  of  bailment  at  common 
law:  Coggs  v.  Bernard  (1). 

In  1871  a  Royal  Commission  sat  to  consider  the  state  of  the 
law  in  New  South  Wales,  and  their  finding  states  that  the  evil 
to  be  remedied  by  legislation  was  that  under  the  existing  law 
there  was  no  offence  in  cases  where  the  thing  bailed  was  not  to 
be  returned.  That  is  a  matter  which  this  Court  may  consider 
as  an  indication  of  the  intention  of  the  legislature  in  the  enact- 
ments dealing  with  that  particular  subject:  Eastman  Photo- 
graphic Materials  Co.  v.  Comptroller-General  of  Patents^  Designs 
and  Trade  Marks  (2). 

Knowing  that  there  was  this  evil,  and  that  the  legislature 
proposed  to  remedy  it,  and  that  there  are  no  other  sections  in  the 
Act  which  would  give  a  remedy  in  the  particular  circumstances 
of  this  case,  the  section  should,  if  capable  of  it,  receive  that 
construction  which  will  provide  a  remedy.  This  is  a  general 
section  imposing  a  lighter  punishment  designed  to  cover  cases 
that  are  not  specially  provided  for  in  the  following  sections 
relating  to  frauds  by  agents,  which  impose  severe  punishments 
for  certain  specified  offences  of  a  more  serious  nature.  The  mere 
fact  of  possible  overlapping  is  no  argument  against  a  particular 
construction.  It  is  a  common  thing  in  our  law  for  special  enact- 
ments and  general  provisions  to  overlap.  The  history  of  the 
legislation  on  the  subject  supports  the  argument  for  the  respon- 
dent. All  the  Statutes  up  to  1881  left  this  class  of  case  unprovided 
for.  [They  referred  to  the  Acts  14  Vict.  No.  6,  and  22  Vict.  No. 
9,]  There  was  a  series  of  cases  ending  in  R.  v.  Home  (3),  which 
80  decided.  Then  in  1883  the  Act  46  Vict.  No.  17,  by  sec.  71 
dealt  with  this  matter,  adding  to  the  former  sections,  which  were 

(1)  2  Ld.  Raym.,  909,  at  p.  918.  (2)  (1898)  A.C.,  671. 

(3)  2N.S.W.  L.R.,  187. 
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I  H.  C.  OF  A.  in   eiFect  the   same  as  in  the  English   Acts,  the  words  already 

referred  to.  Since  that  date  the  Supreme  Court  in  J?,  v.  Bix^die 
SiiATTERY  (1)»  ^^^  ^^  R*  V.  AtYwra  (2),  has  decided  that  persons  convicted 
The  King     ^^^®^  circumstances  similar  to  those  of  the  present  case  were 

rightly  convicted,  being  bailees  within  the  meaning  of  sec.  71  of 

46  Vict.  No.  17.  In  1900  the  legislature  consolidated  the  criminal 
Statutes,  and  re-enacted  sec.  71  of  46  Vict.  No.  17  in  identical 
terms  in  sec.  125  of  the  CHmes  Act  1900.  Since  that  the  Supreme 
Court  in  R.  v.  Pritchard  (3)  has  followed  its  previous  decisions, 
and  in  this  case  has  interpreted  those  decisions  as  being  founded 
upon  the  extended  definition  of  bailment  now  contended  for.  This 
Court  should  therefore  follow  those  cases. 

They  referred  also  to  Pollock  and  Wright  on  Possession  in  the 
Co^nmon  Law,  pp.  161,  163 ;  and  Stephens  v.  Badcock  (4). 

Want  K.C.,  in  reply,  referred  to  Orton  v.  Butler  (5). 

The  judgment  of  the  Court  was  delivered  by : — 
Griffith  C.J.     [His  Honor  having  shortly  referred  to  the  facts 
as  already  set  out,  continued:] 

The  question  is  not  whether  the  appellant  was  guilty  of  fraudu- 
lent misappropriation,  but  whether  he  was  properly  convicted  of 
larceny.  That  is  a  dry  technical  question,  and  in  order  to  answer 
it  we  must  deal  with  the  Statutes  as  we  find  them. 

It  is  clear  that  at  common  law  the  prisoner  could  not  have  been 
charged  with  larceny.  Larceny  under  the  English  law  was  subject 
to  many  peculiar  rules.  It  was  necessary  first  of  all  that  the  charge 
should  have  reference  to  some  specific  thing.  It  must  also  be 
alleged  and  proved  that  the  thing  said  to  have  been  stolen, 
whether  it  was  a  sum  of  money,  coin,  or  something  representing 
money,  or  anything  else,  was  the  property  of  the  person  prosecut- 
ing. It  was  necessary  also  to  prove  what  was  called  a  taking  and 
carrying  away,  and  the  taking  must  be  from  the  prosecutor  or 
from  someone  whose  possession  was  the  possession  of  the  prosecu- 
tor. Any  defect  in  this  proof  was  fatal  to  the  charge.  One  result  of 
these  rules  was  that  a  person  entrusted  with  property  to  hold  for 

(1)  15  N.S.W.  L.R.,  436.  (4)  3  B.  &  Ad.,  354. 

(2)  18  N.S.W.  L.R.,.ll4.  (6)  5  B.  &  Aid..  652. 

(3)  (1901)  1  S.R.  (N.S.W.),  364. 
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another,  who  converted  that  property  to  his  own  use,  could  not  be   ^-  C.  op  A. 

charged  with  larceny,  because  he  did  not  wrongfully  take  it  away,       ^ '^ 

having  had  it  lawfully  in  his  possession.     It  was  held  by  the  Star    slattery 
Chamber  in  the  15th  century  that  if  a  bailee  broke  bulk,  as  it  was    xhe  King 

said,  and  took  away  part  of  the  goods  fraudulently,  he  might  be       

convicted,  because  by  doing  so  he  took  that  part  of  the  goods  out  of 
the  possession  of  the  owner,  and  so  had  been  guilty  of  a  felonious 
taking  and  carrying  away.  Up  to  1857  the  law  remained  that, 
as  a  general  rule,  a  bailee  of  goods  could  not  be  convicted  of 
larceny  of  the  thing  bailed.  Shortly  before  that,  in  New  South 
Wales,  a  law  dealing  with  what  was  called  larceny  by  carriers 
had  been  passed.  But  in  England  the  general  rule  was,  as  stated 
by  Sir  Jamea  Stephen  in  his  General  View  of  the  Criminal  Law 
of  England,  pp.  51,  52,  53,  that  fraudulent  misappropriation  of 
property  was  not  a  criminal  offence  if  the  possession  of  it  was 
originally  honestly  obtained.  That  is  still  the  law  in  England  and 
New  South  Wales,  except  so  far  as  it  has  been  altered  by  Statute. 
The  exceptions  made  in  England,  which  were  made  here  at  a 
later  period,  were  as  follows :  First,  servants  embezzling  their 
masters'  money  were  excepted  in  1799  from  the  protection  of  this 
rule ;  secondly,  in  1812,  bankers,  partners,  merchants,  attorneys 
and  other  agents  misappropriating  money  entrusted  to  them  were 
excepted  ;  thirdly,  in  1827,  factors  and  others  fraudulently  pledg- 
ing goods;  and  in  1857,  trustees  under  express  trusts  fraudulently 
disposing  of  trust  funds;  and  in  the  same  year  bailees  fraudulently 
misappropriating  goods  bailed  to  them  were  made  liable  for 
larceny. 

Now,  the  Statute  of  1857  (20  &  21  Vict.  c.  54),  which  was 
referred  to  by  Owen  J.  in  his  judgment,  was  entitled  "  An  Act 
for  the  punishment  of  frauds  committed  by  trustees,  bankers,  and 
other  persons  entrusted  with  property." 

The  fourth  section  provided  that  any  person  who,  being  a  bailee 
of  property,  should  fraudulently  take  or  convert  the  same  to  his 
own  use  or  the  use  of  any  person  other  than  the  owner  thereof, 
although  he  should  not  break  bulk  or  otherwise  determine  the 
bailment,  should  be  guilty  of  larceny.  The  same  Act  contained 
provisions  relating  to  trustees,  bankers  and  other  fiduciary  agents. 
The  term  "property"  in  that  Act  did  not  include  money  or  valuable 
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H.  C.  OF  A.   securities.     The  Act  22  Vict.  No.  9,  which  waa  passed  in  New 

South  Wales  about  the  same  time,  contained  practically  the  same 

Slattbry    provisions.     Then  in  one  of  the  Criminal  Law  Consolidation  Acts 

The  Kino    ^^  England,  24  &  25  Vict,  a  96,  called  the  Larceny  Act,  that  «oc- 

tion  was  re-enacted  in  these  words :  "  Whosoever  being  a  bailee 

of  any  chattels  money   or  valuable  security,  shall  fraudulently 
take  or  convert  the  same  to  his  own  use,  or  the  use  of  any  person 
other  than  the  owner  thereof,  although  he  shall  not  break  bulk  or 
otherwise  determine  the  bailment,  shall  be  guilty  of  larceny,  and 
may  be  convicted  upon  an  indictment  for  larceny."     That  is  the 
history   of  the  legislation  in  England.     Under  those  Statutes, 
applying  the  old  law  as  far  as  it  had  not  been  altered,  it  was 
necessary  to  prove  that  the  property  fraudulently  converted  was 
the  property  of  the  bailor.     That  was  an  essential  condition.     If 
that  proof  was  wanting  there  could  be  no  conviction.   It  was  held 
in  i2.  V.  Haasall  (1)  that  there  could  not  be  a  conviction  of  a  man 
who  had  misappropriated  part  of  the  funds  entrusted  to  him. 
Although  he  had  received  them  for  a  specific  purpose,  he  could 
not  be  convicted  of  larceny  as  a  bailee  of  any  specific  sum  of  the 
money  received,  because  he  was  not  a  bailee  of  that  specific  sum. 
It  becomes  necessary,  therefore,  in  order  to  construe  the  section 
now  before  us,  to  consider  what  a  bailee  is. 

A  definition  was  read  during  the  argument  from  Pollock  and 
Wright  on  Possession  in  the  Common  Law,  which  we  are  pre- 
pared to  SiCcept  as  a  correct  definition.  It  occurs  at  page  163, 
and  is  as  follows :  "  Upon  the  whole,  it  is  conceived  that  in  general 
any  person  is  to  be  considered  as  a  bailee  who  otherwise  than  as 
a  servant  either  receives  possession  of  a  thing  from  another  or 
conseats  to  receive  or  hold  possession  of  a  thing  for  another  upon 
an  undertaking  with  the  other  person  either  to  keep  and  return 
or  deliver  to  him  the  specific  thing  or  to  (convey  and)  apply  the 
specific  thing  according  to  the  directions  antecedent  or  future  of 
the  other  person." 

Mr.  Hamilton  in  his  very  able  argument  admitted  that  bail- 
ment implies  three  things:  first  the  delivery  of  some  specific 
article  by  one  person  to  another;  second,  that  the  thing  delivered 
should  remain  the  general  property  of  the  bailor;  and  third,  that  it, 

(1)  8  Cox  Cr.  Ca.,  491  ;  30  L.J.  M.O.,  175. 
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or  some  specific  thing  into  which  it  is  converted  under  the  terms  of  ^-  ^-  ^^  ^• 
the  bailment,  is  to  be  returned  to  the  bailor  or  delivered  to  some       _1 
person  for  him.     That  is  substantially  correct.     There  are  then    slattery 
three  elements — a  specific  thing  is  delivered,  the  thing  delivered    xhe  Kino. 

remains  the  property  of  the  bailor,  or  at  least  does  not  become       

the  property  of  the  bailee,  and  the  thing  itself  or  something  for 

which  it  has  been  exchanged  under  the  contract  of  bailment  is  to 

be  restored   or  delivered.     If   the  thing  is   applied   under  the 

instructions  given  by  the  bailor,  as  for  instance,  if  an  animal  is 

entrusted  to  another  to  be  sold  and  the  proceeds  applied  in  a 

particular  way,  the  question  whether  the  proceeds  are  or  are  not  at 

common  law  the  subject  of  a  bailment,  is  a  question  of  evidence, 

as  appears  from  the  case  of  R.  v.  De  Banks  (1).     The  evidence 

might  show  that  under  the  terms  of  the  contract,  the  thing  into 

which  the  original  article  was  to  be  converted  was  to  become  the 

property  of  the  bailor  or  the  contrary.     If  the  contract  showed 

that  the  specific  thing  was  to  become  the  property  of  the  bailor 

then  there  was  a  bailment  of  that  thing,  otherwise  not.     That 

being  the  common  law,  the  decision  in  the  last  case  cited  to  us, 

R.  V.  HoUoway  (Oovemor),  Ex  parte  George  (2),  was  to  the  same 

effect  There  securities  had  been  delivered  by  the  bailor  to  another 

for  the  purpose  of  raising  a  loan  upon  them.     The  question  was 

whether, under  the  terms  of  the  original  delivery, the  specific  money 

which  the  bailee  was  to  receive  by  way  of  loan,  was  to  remain 

the  property  of  the  bailor  or  become  the  property  of  the  bailee. 

That  was  under  the  common  law.     It  was  conceded  here  that 

under  the  common  law  this  prosecution  could  not  be  maintained 

for  the  deficiency  resulting  from  two  or  three  years'  transactions 

by  the  prisoner  as  agent  for  Mrs.  Scanlon,  because  in  such  a  case 

there  was  not  at  common  law  a  bailment.    It  was  not  consistent 

with  the  terms  of  his  employment  as  agent,as  stated  in  herevidence, 

that  he  was  to  treat  all  the  sovereigns,  cheques,  and   bank  notes 

which  he  received  as  her  specific  property.     If,  for  instance,  this  • 

property  had  been  picked  out  of  his  pocket  while  he  was  carrying 

it  about,  the  thief  could  not  have  been  charged  with  stealing  Mrs- 

Scanlon's  money.     It  is  clear  from  her  instructions  and  the  course 

of  dealing  between  the  parties  that  the  property  was  to  be  dealt 

(1)  13  Q.B.D.,  29.  (2)  66  L.  J.Q.B.,  830. 
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H.  C.  OF  A.  with  as  a  mixed  fund,  out  of  which  he  was  to  make  payments  on 

her  behalf,  and  account  to  her  for  the  balance.     At  common  law 

Slaitkby    that  was  not  a  bailment,  because  the  money  was  received  under 

The  Kino     ®^^^  circumstances  that  the  specific  money  received  was  not  to 

be  handed  over  to  her. 

But  it  is  said  that  the  case  is  different  under  the  Statute  law 
of  New  South  Wales.  The  amendment  of  the  law  relied  upon 
was  first  introduced  in  New  South  Wales  in  the  CriTninal  Lau} 
AmeTidment  Act  of  1883.  Sec.  71  of  that  Act  provides  that 
"  Whosoever  being  a  bailee  of  any  property  fraudulently  takes 
or  converts  the  same  or  any  part  thereof — or  any  property  into 
or  for  which  it  has  been  converted  or  exchanged — to  his  own  use 
or  the  use  of  any  person  other  than  the  owner  thereof — although 
he  shall  not  break  bulk  or  otherwise  determine  the  bailment — 
shall  be  guilty  of  larceny  and  may  be  convicted  thereof  upon  an 
indictment  for  larceny."  Now,  stopping  there,  a  change  was 
introduced  into  the  law  by  the  use  of  the  words  "  or  any  property 
into  or  for  which  it  has  been  converted  or  exchanged."  That  is 
to  say  that,  if  a  bailee,  according  to  the  definition  I  have  read, 
having  received  property,  whether  it  was  to  be  returned  in  specie 
or  to  be  disposed  of  under  the  instructions  of  the  bailor,  converted 
it  into  something  else,  and  then  fraudulently  converted  that 
substituted  property  to  his  own  use,  or  the  use  of  any  other 
person  than  the  owner,  he  should  be  guilty  of  larceny.  That 
clearly  made  this  change  in  the  law,  that,  whether  the  conversion 
of  the  article  bailed  was  authorized  by  the  bailor  or  not,  the 
bailee  was  equally  guilty  of  larceny  if  he  made  away  with  the 
substituted  property.  But  these  words,  as  to  which  the  difficulty 
arises,  were  added  to  the  section :  ''  And  the  accused  shall  be  taken 
to  be  a  bailee  within  this  section  although  he  may  not  have 
contracted  to  restore  or  deliver  the  specific  property  received  by 
him  or  may  only  have  contracted  to  restore  or  deliver  the 
property  specifically."  What  we  have  to  do  is  to  construe  these 
words.  It  is  said  that  they  have  entirely  altered  the  law  of 
bailment  so  far  as  regards  larceny.  The  first  observation  that 
suggests  itself  is  that  there  is  nothing  to  show  an  intention  to 
alter  the  law  of  bailment  in  general.  The  legislature  merely 
provides  that  certain  cases  shall  fall  within  the  section  which 
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would  not  otherwise  have  done  so.    They  altered  the  law  in  some      *    ' 

respects.     But  in  what?     It  must  be  borne  in  mind  that  from  1857,        y.^^ 

when  the  first  English  Statute  was  passed,  and  thenceforward,    Slattery 

the  books  had  spoken  of  a  new  offence,  that  of  larceny  as  a  bailee.    The  Kino. 

In  truth  it  was  only  a  particular  form  of  larceny,  but  that  was 

the  term  commonly  used.     The  old  rule  was  that  a  bailee  could 

not  be  guilty  of  larceny.     This  Statute  said  that  he  might  be, 

and  so  altered  the  law.    We  must  consider  the  legislature  to  have 

had  that  in  their  mind.     And   in   construing   these  words   we 

should,  if  possible,  give  them  some  sensible  meaning  as  altering 

the   la^v,  and   not  as    being  futile.     The  first  point  arises  on 

the  words :  "  The  accused  shall  be  taken  to  be  a  bailee  within 

this  section."     Of  what  is  he  to  be  taken  to  be  a  bailee  ?     It 

must  be  of  something.     You  cannot  have  a  bailee  in  the  abstract, 

any    more   than   you  can  have,  for  instance,  a  husband  in  the 

abstract.     There  must  be  some  property  of  which  he  is  a  bailee. 

It  must  mean   therefore  one  of  two  things,  either  a  bailee  of 

the  specific  property  received  by  him  from  the  bailor,  or  of  the 

property  which  was  substituted  for  it.     Let  us  see  which  of  these 

constructions  will  give  a  sensible  meaning  to  the  words.     Take 

the  first.     There  the  provision  is  that  the  accused  shall  be  taken 

to  be  a  bailee  of  the  property  received  by  him,  although  he  may 

not  have  contracted  to  restore  or  deliver  it,  or  may  only  have 

contracted  to  restore  or  deliver  it.     But  both  these  conditions 

may  be  absolutely  irrelevant  to  the  question  whether  he  was  a 

bailee  or  not.     A  man  is  not  necessarily  any  the  less  a  bailee 

because  he  has  not  contracted  to  restore  or  deliver  the  specific 

property  received  by  him.     If  the  terms  of  the  bailment  were 

that  he  should  sell  the  articles  he  is  no  less  a  bailee,  and  if  he 

contracted  to  give  it  back  to  the  bailor,  and  converted  it,  he 

would  be  none  the  less  a  bailee.     So  that  on  that  construction 

the  legislature  have  declared  that  he  is  a  bailee  notwithstanding 

the  existence  of  circumstances  which  have   nothing  whatever 

to  do  with  the  case.     On  that  construction  therefore  the  words 

have  no  sensible  meaning.     Such  a  construction  should  not  be 

resorted  to  unless  we  can  find  no  other  one  which  will  give  a 

sensible  meaning  to  the  words.     Let  us  turn  now  to  the  second 

possible  construction ;  the  accused  shall  be  taken  to  be  a  bailee 
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^^^       (and  bear  in  mind  that  the  legislature  had  in  its  mind  that  they 

Slattery    were  dealing  with  bailees  of  goods,  and  larceny  by  such  persons 

The  Kino.    ^^  those  goods),  although  he  may  not  have  contracted  to  restore 

or  deliver  the  specific  property,  that  is,  the  original  property, 

received  by  him. 

Now  that  would  make  a  material  change  in  the  law,  because 
under  the  common  law,  if  the  bailee  had  not  contracted  to  restore 
or  deliver  the  specific  thing  received  by  him,  it  might  be  that  he 
would  not  be  a  bailee  of  the  goods  substituted  for  them,  for  the 
reasons  already  pointed  out.  The  property  in  those  goods  could 
not  then  have  been  laid  in  the  bailor,  and  under  these  circumstances 
the  words  in  the  first  part  of  the  section  would  be  inapplicable, 
because  the  ofience  is  converting  property  "to  the  use  of  any 
person  other  than  the  owner  thereof;*'  and,  as  there  would  in  that 
case  be  no  bailment  of  the  particular  goods  in  question,  and 
consequently  no  bailee,  the  person  who  converted  them  would  be 
the  only  owner  known  to  the  law.  If  the  bailment  was  on  the  terms 
that  he  was  to  give  the  property  back  to  the  bailor,  and  he 
did  not  do  so,  but  wrongfully  converted  it  to  or  exchanged  it 
for  something  else,  he  might  not  at  common  law  be  a  bailee  of  the 
property  put  in  its  place.  Hence  arose  a  difficulty  in  laying  the 
property  in  the  thing  substituted.  That  difficulty  is  removed  by 
the  second  construction  of  the  words  of  the  section,  and  a  full  mean- 
ing is  thereby  given  to  them.  In  that  sense  it  relates  only  to  the 
ownership  of  the  substituted  article,  and  in  that  respect  alters  the 
third  condition  or  element  referred  to  by  Mr.  Lamb  and  Mr. 
Hamilton,  that  the  thing,  or  some  specific  thing  into  which  the 
thing  bailed  has  been  converted  or  exchanged  under  the  terms  of 
the  bailment,  is  to  be  returned  to  or  applied  under  the  directions 
of  the  bailor.  It  becomes  no  longer  material  to  consider  whether 
the  thing  into  or  for  which  the  original  article  was  converted  or 
exchanged  was  so  converted  or  exchanged  under  the  terms  of  the 
contra<;t  or  not.  But  in  all  other  respects  the  Statute  leaves  the 
law  unaltered.  An  essential  condition  in  all  cases  is  that  the 
thing  first  delivered  remained  the  general  property  of  the  bailor. 
So  that  really  the  section  has  no  application  to  such  a  c£ise  as  the 
present. 
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The  qaestioD  still  remains  to  be  considered,  whether,  where  the   H.  0.  of  A. 
property  is  received  under  the  circumstances  disclosed  in   this       ^^^ 
case,  it  remains  the  property  of  the  bailor  or  becomes  the  property    slattery 
of  the  agent.     I  will  deal  with  that  presently.  Thk^King. 

Reliance  was  placed  by  the  respondent   upon   several   cases       

decided  by  the  Supreme  Court  of  New  South  Wales,  some  before 
the  Crimea  Act  1900,  under  sec.  125  of  which  this  charge  is  laid, 
which  takes  the  place  of  sec.  71  of  the  Act  46  Vict.  No.  17.  The 
first  was  R.  v.  Brodie  (1),  and  the  second  iJ.  v.  Amora  (2). 
The  conclusions  arrived  at  by  the  learned  Judges  in  those  cases 
are  entirely  consistent  with  all  that  I  have  stated.  They  treated 
the  terms  of  this  part  of  the  section  as  relating  to  the  substituted 
property  only.  They  pointed  out  that  under  the  old  law  the 
property  in  the  substituted  article  would  not  be  in  the  bailor,  and 
that  the  effect  of  this  section  was  that  the  substituted  thing 
became  the  property  of  the  bailor,  and  that  therefore  the  bailee 
could  be  guilty  of  larceny  of  that  thing.  A  careful  consideration 
of  the  judgments  shows  that  that  was  the  reason  of  the  decisions. 
And,  if  I  may  say  so,  I  think  that  they  were  right.  The  founda- 
tion of  both  decisions  was  that  there  was  an  original  bailment. 
Whether  there  was  an  original  bailment  in  those  cases  may  be 
open  to  question,  but  we  are  not  now  called  upon  to  inquire  into 
or  criticise  the  reasons  for  which  in  those  cases  the  Court  thought 
that  there  had  been  a  bailment  in  the  first  instance.  But,  if  they 
were  right  in  thinking  so,  then  the  consequence  that  the  prisoners 
were  properly  convicted  necessarily  followed  upon  their  construc- 
tion of  these  words  of  the  section.  As  regards  that  question  each 
case  must  stand  upon  its  own  merits. 

Now,  can  it  be  said  in  this  case  that  there  was  an  original 
bailment?  Mr.  Want  referred  us  to  a  case  in  which  it  was  held 
that  you  cannot  bring  an  action  for  trover  for  money,  because 
there  is  in  the  case  of  money  no  obligation  to  restore  or  deliver 
the  specific  coins.  There  must  be  a  bailment  of  some  specific 
money,  cheques,  or  sovereigns  in  a  bag,  or  indeed  out  of  a  bag. 
But  under  ordinary  circumstances  when  money  is  given  by  one 
person  to  another  with  instructions  to  deal  with  it  in  a  specific 
way,  that  is  not  a   case   of  bailment,  but  of  debt.     That  dis- 

(1)  15  N.S.W.  L.R,,  436.  (2)  18  N.S.W.  L.R.,114. 
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H.  C.  OP  A.  tinction  was  clearly  pointed  out  by  the  Privy  Council  in  the  case 
,^\       of  South  Australian  Insurance  Co.  v,  Randell  (1),    "A  bail- 


Slattery    ment  on  trust  implies  that  there  is  reserved  to  the  bailor  the 
The  Kino.    ^*g^^  ^  claim  a  re-delivery  of  the  property  deposited  in  bailment/' 

but,  "  whenever  there  is  a  delivery  of  property  on  a  contract  for 

an  equivalent  in  money,  or  some  other  valuable  commodity,  and 
not  for  the  return  of  the  identical  subject-matter  in  its  original 
or  an  altered  form,  this  is  a  transfer  of  property  for  value — it  is 
a  sale  and  not  a  bailment."      So,  if  there  is  a  receipt  of  money 
under  a  contract,  not  to  hand  over  the  money  received,  but  to 
account  for  it  by  paying  a  balance  that  may  remain  after  carrying 
out  the  instructions  of  the  principal  with  regard  to  the  money, 
that  creates  a  debt  and  not  a  bailment.     That  principle  appears 
to  be  perfectly  clear.     It  follows  that  in  this  case  the  relationship 
between  Mrs.  Scanlon  and  the  prisoner  was  that  of  principal  and 
agent,  or  creditor  and  debtor,  not  bailor  and  bailee.     That  is  at 
common  law.    The  Statute  does  not,  in  our  opinion,  aifect  the  case 
in  any  way.     The  case  of  -K.  v.  Pritcliard  (2),  decided  in  1901, 
was  also  founded  upon  the  assumption  made  by  the  Court  that 
there  was  an  original  bailment.     It  is  not  necessary  for  us  to  say 
whether  we  think  chat  there  was  such  a  bailment  or  not.     The 
learned  Judges  who  decided  it  thought  that  there  was,  and  that 
the  case  was  covered  by  the  case  of  jB.  v.  Ainora  (3).     It  was,  if 
there  was  an  original  bailment,  but  in  the  absence  of  a  bailment 
the  whole  foundation  of  the  structure  is  gone. 

In  the  present  case  the  learned  Judges  thought  that  the  rule 
laid  down  in  the  earlier  cases  to  which  I  have  referred,  applied. 
We  cannot  see  that  it  has  any  application,  because  the  question 
here  is  whether  there  was  an  original  bailment  or  not.  If  there 
was  not,  the  whole  basis  is  gone. 

There  is  another  consideration  with  respect  to  the  construction 
of  sec.  125,  which  would  be  very  weighty,  if  the  reasons  already 
given,  viz.,  that  the  construction  which  we  adopt  is  the  only  one 
which  gives  an  intelligible  meaning  to  the  words,  or  makes  any 
sensible  alteration  in  the  law,  were  not  conclusive.  Bearing  in 
mind  that  at  common  law  a  person  fraudulently  appropriating 

(1)  L.R.  3  P.C,  101,  at  p.  108.  (2)  (1901)  1  S.R.  (N.S.W.),  364. 

(3)  18  N.S.W.  L.R.,  114. 
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raoney  entrusted  to  him  was  not  guilty  of  a  criminal  offence,  and   H.  C.  of  a, 

.  .  1905 

that  he  is  only  guilty  of  an  offence  when  his  acts  are  made  punish-        ^^^ 
able  by  some  Statute,  we  start  with  the  proposition  that  fraudulent    slatteby 
appropriation  of  property  is  not  an  offence.     We  find  that  in  this   xheKino. 

Statute  the  legislature   has  adopted   from  the   Criminal  Law 

A  mendmfient  Act,  which  had  itself  adopted  them  from  the  English 
Act  of  1861,  the  Larceny  Act,  which  re-enacted  the  Act  of  1857,  a 
series  of  careful  provisions  dealing  with  fraudulent  appropriation 
of  moneys  by  persons  holding  fiduciarj^  positions.  These  provisions 
begin  at  sec.  165,  which  deals  with  the  case  of  an  agent  misappro- 
priating money,  who  is  made  liable  only  when  there  are  instruc- 
tions in  writing.  Sec.  166  deals  with  the  case  of  an  agent  entrusted 
with  any   chattel   or   valuable  security   for  safe  custody,  who 
misappropriates  it  m  any  manner.     Sec.  168  deals  with  the  case  of 
an  agent  entrusted  with  property  for  safe  custody  who  fraudulently 
sells  or  in  any  other  way  misappropriates  it.     Sec.  169  makes  it  an 
offence  for  a  person  entrusted  with  a  power  of  attorney  for  sale 
or  transfer  of  property,  to  fraudulently  sell  or  misappropriate  the 
same.     Sec.  170  deals  with  the  case  of  an  agent  fraudulently 
pledging  or  obtaining  advances  on  property  entrusted  to  him. 
Sec  172  deals  with  trustees  of  property  fraudulently  misappro- 
priating it  to  their  own  use,  and  sec.  173  with  directors  who 
fraudulently  apply  to  their  own  use  the  property  of  the  com- 
pany.    Sec.  177  contains  a  safeguard  as  to  all  these  sections,  that 
no  person  shall  be  convicted  of  any  offence  under  the  last  preced- 
ing twelve  sections  in  respect  of  any  act  or  omission  by  him,  if 
before  being  charged  with  the  offence,  he  first  disclosed  the  act 
or  omission  on  oath,  under  compulsory  process  or  compulsory 
examination   in   bankruptcy.      So  that,  when  a  prosecution  is 
instituted  under  any  of  these  sections,  it  is  a  complete  defence  to 
show  that  the  accused  had  disclosed  the  fact  on  oath.     Whether 
that  section  would  apply  in  this  case  is  immaterial. 

W^e  find  then  that  the  legislature  carefully  considered  the  whole 
question  of  fraudulent  misappropriation  by  agents  and  trustees, 
and  made  specific  provision  with  regard  to  it  in  different  cases. 
If  sec.  125  is  construed  so  as  to  make  every  agent  who  misappro- 
priates money  guilty  of  larceny,  all  these  elaborate  provisions 
would  have  been  futile.     According  then  to  the  ordinary  rule. 
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1905.  directed  to  be  set  aside  were  charged  upon  the  corpus  of  the  real  estate. 

Judgment  of  Hodges  J.  on  this  point  reversed. 

X  ARK  IN 

James.       APPEAL  from  the  Supreme  Court  of  Victoria. 

Charles  Lister,  deceased,  made  his  will  on  the  15th  October,  1890, 
the  material  portions  of  which  were  as  follow: — "I  give  devise 
and  bequeath  unto  my  said  executor  executrix  and  trustees  all  my 
real  and  personal  estate  and  effects  whatsoever  and  wheresoever 
situate  upon  the  trusts  hereinafter  declared  of  and  concerning 
the  same  that  is  to  say  upon  trust  that  my  said  executor  executrix 
and  trustees  shall  as  soon  as  conveniently  can  be  after  my  decease 
pay  all  my  just  debts  funeral  and  testamentary  expenses  I  be- 
queath the  household  furniture  plate  linen  china  glass  books  fuel 
and  housekeeping  stores  horses  carts  carriages  vehicles  pictures 
prints  and  other  household  effects  of  which  I  shall  die  posse&sed 
to  my  wife  absolutely  I  direct  my  said  executor  executrix  and 
trustees  to  pay  to  my  daughter  Annie  Lister  for  her  life  or  to 
such  time  as  the  payment  of  the  said  annuity  shall  be  determined 
as  hereinafter  mentioned  an  annuity  of  One  hundred  pounds  per 
annum  by  equal  quarterly  payments  commencing  from  the  date 
of  my  death  for  her  sole  and  separate  use  free  from  all  legacy 
duty  Also  to  pay  to  my  daughter  May  Lister  for  her  life  or  to 
such  time  as  the  payment  of  the  annuity  shall  bet  determined  as 
hereinafter  mentioned  an  annuity  of  One  hundred  pounds  per 
annum  by  equal  quarterly  payments  to  commence  from  the  date  of 
my  decease  for  her  sole  and  separate  use  free  from  all  legacy  duty 
Also  to  pay  to  my  son  Harold  Lister  for  his  life  or  to  such  time 
as  the  payment  of  the  annuity  shall  be  determined  as  hereinafter 
mentioned  an  annuity  of  One  hundred  pounds  by  equal  quarterly 
payments  commencing  from  the  date  of  my  decease  free  of  all 
legacy  duty  I  direct  my  said  executor  executrix  and  trustees  to  set 
aside  a  sum  of  One  thousand  pounds  free  of  all  legacy  duty  and 
invest  the  same  upon  Government  or  real  securities  or  by  depositing 
the  same  at  interest  in  any  of  the  associated  banks  in  Melbourne 
and  to  pay  the  income  arising  therefrom  to  Elizabeth  Parkin  wife 
of  John  Arthur  Parkin  for  her  sole  and  separate  use  so  long  as  she 
shall  live  and  after  her  decease  to  pay  the  income  arising  from 
the  aforesaid  investment  to  the  said  John  Arthur  Parkin  for  his 
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life  and  after  his  death  I  direct  my  said  executor  executrix  and    ^-  C.  of  A. 
trustees  to  divide  the  principal  sum  of  one  thousand  pounds  equally       ^_^ 
between  and  amongst  such  of  the  children  of  her  the  said  Elizabeth      Parkin 
Parkin  as  shall  be  living  at  the-  date  of  the  decease  of  the  survivor      j^mes. 

of  them  the  said  Elizabeth  Parkin  and  John'AtthUr  Parkin     I       

direct  my  said  executor  executrix  and  trustees  to  set  aside  the  sum 
of  £1000  free  of  all  legacy  duty  and  invest  the  same  upon  Govern- 
ment or  real  securities  or  by  depositing  the  same  at  interest  in 
any  of  the  associated  banks  in  Melbourne  and  to  pay  the  income 
arising  therefrom  to  William  Cowper  for  his  life  and  after  his 
decease  to  divide  the  said  principal  sum  of  one  thousand  pounds 
e(iually  between  and  amongst  such  of  his  children  as  shall  be 
living  at  the  date  of  his  death     I  direct  my  executor  executrix 
and  trustees  to  set  aside  a  sum  of  five  hundred  pounds  free  of  all 
legacy  duty  and   invest  the   same   upon   Government   or   real 
securities  or  by  depositing  the  same  at  interest  in  any  of  the 
associated  banks  in  Melbourne  and  to  pay  the  income  arising 
therefrom  to  Emma  Burton  now  the  wife  of  John  Burton  for  her 
life  and  after  her  decease  to  divide  the  said  principal  sum  of  five 
hundred   pounds   equally   between   and  amongst    such   of    the 
children  of  the  said  Emma  Burton  born  of  her  previous  marriage 
with  one  Obadiah  Booth  as  shall  be  living  at  the  date  of  her 
decease     I  give  devise   and   bequeath  to  my  solicitor  the  said 
Arthur  Henry  Man  ton  the  sum  of  two  hundred  and  fifty  pounds 
free  of  all  legacy  duty.     As  to  the  rest  and  residue  of  the  income 
of  my  trust  estate  after  making  the  payments  hereinbefore  set 
forth  I  direct  my  said  executor  executrix  and  trustees  of  this  my 
will  to  pay  the  same  to  my  dear  wife  Annie  Lister  for  her  life  if 
she  shall  so  long  continue  my  widow  and  from  and  after  her 
death  or  mairiage  again  whichever  event  shall  first  happen  I 
direct  my  said  executor  executrix  and  trustees  to  convert  the 
whole  of  my  estate  whether  real  or  personal  into  money  and  to 
divide  the  same  between  and  amongst  my  five  children  that  is  to 
say  George  Lister  Frank  Lister  Annie  Lister  May  Lister  and 
Harold  Lister     ...     I  declare  it  shall  be  lawful  for  my  said 
executor  executrix  and  trustees  of  this  my  will  in  their  discretion 
to  raise  and  apply  in  or  towards  the  advancement  in  life  of  each 
of   my  children   Annie   Lister   May   Lister   and  Harold  Lister 
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H.  C.  OF  A.   a  sum  of  two  thousand  pounds  each  but  so  soon  as  such  advance- 

"        ment  has  been  made  to  all  or  any  of  my  said  children  the  annuity 

Parkin      ^f  ^^^  hundred  pounds  hereinbefore  directed  to  be  paid  to  tliem 

James        ^^  ^^^  ^^  ^^^  ^^  ^^®  ^^^^^  ^^^^  ^  shall  thereupon  cease  and   be 

determined I  also  empower   and    authorize    my 

executor  executrix  and  trustees  notwithstanding  anything  here- 
inbefore contained  to  the  contrary  to  sell  all  or  any  part  of  my 
real  estate     .     .     ,     .     upon  trust  to  invest  the  money  arising* 
from  the  sale  in  the  names  of  my  said  executor  executrix  and 
trustees  upon  Government  or  real  securities  or  by  depositing  the 
same  at  interest  in  any  of  the  associated  banks  in  Melbourne  and 
to  pay   and  apply  the  income  arising  therefrom  in  the  same 
manner  as  if  my  said  real  estate  had  not  been  sold  as  herein- 
before appearing." 

The  testator  died  on  23rd  Feb.,  1892,  and  probate  of  his  will 
was  granted  on  31st  March,  1892,  to  Arthur  Henry  Manton  and 
Annie  Lister  the  executor  and  executrix  appointed  by  the  will. 
Manton  having  died  on  23rd  May,  1896,  Alfred  Ernest  Jamas  was, 
on  Ist  October,  1903,  appointed  by  Annie  Lister  to  be  co-trustee 
with  her,  and  Annie  Lister  having  died  on  29th  April,  1904,  her 
daughter  Annie  Watson  Lister  was  by  Alfred  Ernest  James 
appointed  to  be  his  co-trustee. 

The  personal  estate  was  insufficient  to  pay  the  debts  and 
legacies. 

An  originating  summons  was  taken  out  by  Alfred  Ernest 
James,  one  of  the  trustees  of  the  will,  to  determine  the  following 
questions  {inter  alia)  arising  in  the  administration  of  such  will 
and  the  execution  of  the  trusts  thereof: — 

1.  According  to  the  true  interpretation  of  the  will  was  the  real 
estate  of  the  testator  applicable  for  the  payment  of: — 
(a)  The  three  annuities  given  by  the  will. 
(6)  The  three  sums  of  £1000,  £1000  and  £500  directed  by 
the  will  to  be  set  aside  and  invested  either  in  aid  of  the 
income  of  the  estate  and  the  general  personalty  or  other- 
wise and  if  so  how  otherwise. 

3.  How  and  out  of  what  funds  or  properties  were  the  said 
annuities  and  the  said  sums  payable  and  in  what  order  of 
liability  ? 
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4.  Is  interest  payable  on  the  arrears  of  the  said  annuities  and 
on  the  said  sums  ?  If  yea  at  what  rate  and  as  from  what  time 
and  out  of  what  fund  ?  Parkin 

The  summons  coming  on  for  hearing  before   Hodgen  J.,  he      James. 
answered  the  questions  above  set  out  as  follows  : —  

1.  That,  according  to  the  true  interpretation  of  the  said  will, 
the  corpus  of  the  real  estate  of  the  testator  was  not  applicable  for 
the  payment  of  the  three  annuities  given  by  the  will,  or  of  the 
three  sums  of  £1000,  £1000  and  £500  directed  therein  to  be  set 
aside  and  invested  or  of  any  of  them,  and  the  said  annuities  and 
the  said  sums  of  £1000,  £1000  and  £500  were  to  be  paid  only  out 
of  the  income  of  the  trust  property. 

3.  That  the  said  annuities  and  sums  were  payable  out  of  the 
income  of  the  trust  estate,  and  that  none  of  the  said  annuities  or 
sums  was  entitled  to  any  preference  over  any  other  part  of  the 
said  annuities  or  sums. 

4.  That  no  interest  is  payable  on  the  arrears  of  the  said 
annuities,  but  that  interest  at  the  rate  of  four  pounds  per  cent, 
per  annum  is  payable  out  of  the  income  only  on  the  said  sums, 
such  interest  to  commence  to  run  from  the  time  there  was  or 
ought  to  have  been  a  fund  available  out  of  which  these  moneys  or 
any  part  thereof  should  have  been  paid,  provided  that,  if  and  so 
far  as  such  fund  would  only  provide  for  part  of  such  sums, 
interest  should  only  be  calculated  on  such  part. 

From  the  order  so  made  by  Hodges  J.,  the  plaintiffs  now 
appealed  to  the  High  Court  asking  that  the  order  might  be 
varied,  and  that  an  order  be  made  that  the  sums  of  £1000,  £1000 
and  £500  directs  by  the  will  of  the  testator  to  be  set  aside  and 
invested  were  to  be  and  should  be  set  aside  out  of  the  corpus 
of  the  testator's  estate,  and  that  interest  thereon  at  four  per  cent, 
per  annum  should  be  paid  as  from  the  testator  s  death  or 
within  twelve  months  afterwards. 

Mc Arthur  (with  him  Cussen)  for  the  appellants.  It  is  admitted 
that  legacies  are  not  charged  on  the  real  estate  unless  there  are 
words  in  the  will  which  show  an  intention  on  the  part  of  the 
testator  that  they  shall  be  so  charged.  If  the  testator  deals 
with  his  whole  estate  real  and  personal  as  a  blended  mass  and 
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H.  C.  OF  A.    gives  to  xjertain  persons  the  residue  of  that  blended  maas,  and  out 

^^'        of  that  mass  gives  certain  legacies,  then  the  effect  is  to  charge 

Fabkin      the  legacies  upon  the  real  estate :  Greville  v.  Brown  (1).     It  is 

James.       ^^^  necessary  to  use  the  specific  words  "  rest  and  residue  "  in  order 

that  this  result  may  be  brought  about  as  long  as  it  can  be  gathered 

from  the  will  that  the  testator  intends  to  dispose  of  the  blended 
mass :  In  re  Bawden  (2).  The  clauses  of  this  will  from  which 
that  intention  is  to  be  gathered  are  the  gift  of  the  whole  of  the 
estate  real  and  personal  to  the  trustees  "  upon  the  trusts  herein- 
after declared  of  and  concerning  the  same" ;  the  direction  to  set 
aside  the  several  sums  of  £1000,  £1000  and  £500;  and  the  direc- 
tion after  the  death  or  re-marriage  of  his  widow  to  convert  "  the 
whole  of  my  estate  real  and  personal,"  &c.  There  must  be  inserted 
into  the  latter  direction,  after  the  words  "  my  estate  real  and 
personal,"  the  words  "not  otherwise  disposed  of."  He  also 
referred  to  Theobald  on  WiUa,  6th  ed.,  p.  797. 

Hofjan  for  the  trustees.  There  is  evidence  that,  at  the  time  the 
will  was  made,  there  was  ample  income  from  the  estate  out  of 
which  to  pay  the  legacy  to  the  solicitor  and  to  set  aside  the  three 
sums  mentioned.  That  evidence  may  be  taken  into  consideration 
in  interpreting  the  will.     Goi^don  v.  Gordon  (3). 

Higgins  K.C.  and  It^vine  for  the  respondents  Annie  Watson 
Lister,  May  Lister  and  Harold  Lister.  The  onus  is  on  the  appel- 
lants of  showing  that  there  is  a  charge  express  or  by  implication 
upon  the  coi-pus  of  the  real  estate.  They  have  not  discharged 
that  onus.  As  to  the  clause  giving  all  the  property  real  and 
personal  "  upon  the  trusts  hereinafter  declared  of  and  concerning 
the  same"  it  must  be  interpreted  reddendo  singula  singidis]  it 
does  not  mean  that  all  the  property  is  given  on  all  the  trusts : 
In  re  Cameron  (4).  There  is  no  doubt  that  the  rule  is  that 
legacies  are  to  be  paid  out  of  personalty  unless  there  are  words 
charging  the  real  estate:  Inchiquin  v.  French  (5);  Parker  v. 
Feamley  (6).     There  is  no  distinction  for  this  purpose  between  a 

(J)  7  H.L.C.,  689.  (4)  26  Ch.  D.,  19,  at  p.  25. 

(2)  (1894)  1  Ch.,  693.  (5)  1  Amb.,  37. 

(3)  L.R.  5  H.L.,  254,  at  pp.  268,  273.  (6)  2  Sim.  &  St.,  692. 
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legacy  and  an  annuity,  which  is  a  series  of  legacies  contingent  on  ^'  C.  of  A. 
the  life  of  the  annuitant :  Miller  v.  Huddlestone  (1)*;   Ward  v. 
Grey  (2).     The  idea  of  the  testator  is  that  he  will  have  plenty      Parkin 
of  assets  out  of  which  to  pay  all  his  gifts,  and  that  the  income      j^^es 

of  the  estate  will  provide  for  the  legacies.     He  then  tells  the       

trustees  that,  when  they  have  paid  the  legacies,  they  are  to  pay 
the  rest  of  the  income  to  the  widow.  It  is  not  disputed  that  the 
legacies  are  charged  on  the  income  of  the  real  estate  by  reason  of 
the  gift  of  the  residue  of  income.  In  order  to  apply  the  words  of 
tlie  will,  one  must  know  the  subject-matter  to  which  they  can 
apply.  The  Court  will  presume  that  the  testator,  when  he  made 
his  will,  thought  he  had  enough  to  provide  for  all  his  bequests. 
The  direction  to  set  aside  a  sum  does  not  create  a  charge :  Gee  v. 
Mahood  (3).  The  respondents  are  entitled  to  call  in  aid  the 
principle  of  administration  that  annuities  and  legacies  are  payable 
out  of  personalty  and  abate  rateably  unless  a  contrary  intention 
is  expressed.  There  is  another  principle,  which  is  one  of  construc- 
tion, that  sums  of  money  are  charged  upon  the  real  estate  if  the 
real  estate  is  given  subject  to  payment  of  these  sums.  There  is 
nothing  in  this  will  which  indicates  an  intention  to  postpone 
annuities  to  legacies,  or  to  charge  either  upon  the  real  estate. 
The  natural  meaning  should  be  given  to  the  words  "  the  rest  and 
residue  of  the  income  of  my  trust  estate  "  unless  some  repugnancy 
with  other  parts  of  the  will  is  thereby  created.  The  natural 
meaning  is  the  income  of  the  trust  estate  after  paying  out  of  that 
income  the  various  sums  before  mentioned.  The  words  do  not 
mean  the  reduced  income  after  payment  out  of  the  corpus  of 
tiiose  various  sums.  An  annuity  is  as  much  a  charge  on  the 
coi-pus  as  is  a  legacy/:   WrougJdcyii  v.  Colqichoun  (4). 

[Griffith  C.J. — Have  the  annuitants  any  right  to  ask  for  an 
alteration  of  the  answers  in  their  favoui*  ?] 

This  Court  will  give  the  answers  that  ought  to  have  been  made 
below. 

[Griffith  C.J. — That  is  only  as  to  the  subject-matter  of  the 
appeal,] 

(1)  3  Mac.  k  G.,  513,  at  p.  523.  (4)  IJl  Jurist,  536,  940;  1  DeO.  &  S., 

(2)  26  Beav.,  485,  at  p.  491.  36,  357. 

(3)  11  Ch.  D.,  891,  at  pp.  894,  897. 
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H.  C.  OF  A.       I  ast^  formally  for  leave  to  appeal  if  it  is  necessary.     The  words 

"  set  aside  "  have  no  greater  effect  than  the  word  "  pay."    The  po-wer 

Parkin      of  sale  of  the  real  estate  given  by  the  will  shows  that  the  testator 

James.       ^^^  ^^^  mean  that  the  real  estate  should  be  applied  to  payment  of 

legacies.     The  general   power  of  sale  and   mortgage  does  not 

protect  the  executor  unless  he  sells  or  mortgages  for  a  proper 
purpose. 

They  also  referred  to  Administration  and  Probate  Act  1S90, 
(Vict.),  sec.  7  :  Boughton  v.  Boughton  (1);  Groly  v.  Weld  (2). 

Cuasen  in  reply.  While  the  Court  is  at  liberty  to  look  at  the 
condition  of  the  testator's  estate  when  he  made  the  will  for  the 
purpose  of  identifying  particular  subject-matters  therein  referred 
to,  it  may  not  do  so  in  order  to  find  out  what  was  the  testator  s 
intention  in  making  the  dispositions  contained  in  the  will. 
Higgins  v.  Dawson  (3).  There  is  no  conflict  as  to  the  rule  of 
law,  viz.,  that  legacies  are  a  charge  on  personalty  and  are  payable 
only  out  of  it  unless  by  express  words  or  by  implication  an  inten- 
tion is  shown  to  charge  them  on  the  real  estate.  There  is  an  ex- 
press direction  to  charge  these  sums  on  the  real  estate  in  the  gift 
to  the  trustees  of  the  whole  estate  real  and  personal  upon  the 
trusts  of  the  will,  and  in  the  direction  to  set  aside  these  sums, 
and  there  is  an  implied  charge  of  them  upon  the  real  estate  in  the 
direction  as  to  the  rest  and  residue  of  the  income.  It  is  beside 
the  question  to  show  that  the  personalty  is  the  primary  fund  out 
of  which  these  sums  should  be  paid.  Examining  the  last 
mentioned  clause,  if  the  word  "payments"  includes  the  three 
sums  directed  to  be  set  aside,  then  having  regard  to  the  nature 
of  these  sums  and  the  direction  to  set  them  aside,  it  is  quite  clear 
the  words  "  after  making  the  payments  hereinbefore  set  forth  " 
attach  themselves  to  the  words  "  trust  estate."  If  so,  the  case  is 
within  the  rule  in  Greville  v.  Brown  (4).  If  the  word  "payment" 
does  not  include  these  three  sums,  but  is  confined  to  the  debts, 
annuities  and  the  income  of  the  sums  to  be  set  aside,  this  par- 
ticular clause  does  not  show  one  way  or  the  other  what  the 
testator  intended.     The  words  "  trust  estate  "  clearly  mean  the 

(1)  1  H.L.C.,  406,  at  p.  435.  (3)  (1902)  A.C.,  at  pp.  6,  7. 

(2)  3  DeG.  M.  &  G.,  993.  (4)  7  H.L.C.,  689. 
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whole  estate  real  and  personal,  and  that  gets  over  any  argument 
which  can  be  drawn  from  In  re  Cwmeron  (1),  in  which  the  Court 
came  to  the  conclusion  that  the  real  estate  was  not  dealt  with  at  Pakkijn 
all  by  the  will  The  meaning  of  "the  rest  and  residue  of  the  James. 
income"  will  depend  on  the  meaning  of  "payments."  These 
words  suggest  that  the  testator  thought  that  the  payments 
of  income  of  the  sums  to  be  set  aside,  would  be  payments 
out  of  the  income  of  his  estate,  and  that  the  sums  themselves, 
being  still  under  the  control  of  his  trustees,  were  part  of  his 
estate.  In  this  view  these  words  qualify  the  words  "trust 
estate."  The  principle  reddendo  singula  singvlia  does  not  apply 
to  the  particular  clause  by  which  the  testator  gives  all  the  real 
and  personal  property  to  his  ti-ustees.  That  clause  is  an  express 
direction  charging  the  real  estate  with  all  and  each  of  the  five 
payments  thereafter  mentioned. 
He  also  referred  to  In  re  Smith  (2);  Theobald  on  Wills,  6th  ed., 

■ 

p.  804;  Meierhauae  v.  Scaife  (3);  Robertson  v.  Broadbent  (4). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  read  by 

Griffith  C.J.  The  testator  by  his  will  appointed  his  wife  and 
A.  H.  Manton  to  be  executor,  executrix  and  trustees  of  his  will, 
and  in  the  event  of  the  death  of  either  appointed  his  son  George 
to  be  executor  and  trustee  with  the  survivor.  He  then  gave, 
devised  and  bequeathed  to  his  "  said  executor  executrix  and 
trustees  "  all  his  real  and  personal  estate  whatsoever  "  upon  the 
trusts  hereinafter  declared  of  and  concerning  the  same,  that  is  to 
say,  upon  trust  that  my  said  executor  executrix  and  trustees  shall 
as  soon  as  conveniently  may  be  after  my  death  pay  all  my  just 
debts  and  funeral  and  testamentary  expenses  I  bequeath  "  (then 
followed  a  specific  bequest  to  his  wife).  The  will  proceeded  :  "  I 
direct  my  said  executor  executrix  and  trustees  to  pay  to  my 
daughter  Annie  for  her  life  or  to  such  time  as  the  payment  of  the 
said  annuity  shall  be  determined  as  hereinafter  mentioned  an 
annuity  of  £100  per  annum  by  equal  quarterly  payments  com- 

(1)  26  Ch.  D.,  19.  (3)  2  My.  &  C,  605,  at  p.  707. 

(2)  (1899)  1  Ch.,  365.  (4)  8  App.  Cas.,  112. 


I 


674  HIGH  COURT  [1905. 

H.  C.  OF  A.  mencing  from  the  date  of  my  death  for  her  sole  and  separate  use 

free  from  all  legacy  duty."     Then,  followed  gifts  of  annuities  of 

Parkin      £100  each  to  his  daughter  May  and  his  son  Harold,  expressed  in 

Jambs       ^^^^  same  terms  as  the  gift  to  Annie.     The  will  then  went  on :  "I 

direct  my  said  executor  executrix  and  trustees  to  set  aside  a  sum 

of  £1000  free  from  .legacy  duty  and  invest  the  same"  in  certain 
specified  securities  "  and  to  pay  the  income  arising  therefrom  to 
Elizabeth  Parkin  wife  of  John  Arthur  Parkin  for  her  sole  and 
separate  use  as  long  as  she  shall  live,"  and  after  her  decease  to 
pay  the  income  to  her  husband  for  his  life,  "and  after  his  death  I 
direct  my  said  executor  executrix  and  trustees  to  divide  the  said 
principal. sum  of  £1000  equally"  amongst  such  of  their  children 
as  should  be  living  at  the  death  of  the  survivor.     Then  followed 
directions  to  set  aside  and  invest  another  sum  of  £1000  and  a  sum 
of  £500,  and  to  pay  the  income  of  the  investments  to  named  persons 
for  life  and  after  their  death  to  divide  the  corpus.     These  gifts  are 
in  identical  language,  so  far  as  material  upon  the  question  of  con- 
struction, with  the  gift  of  the  £1000  for  the  benefit  of  Mrs. 
Parkin  and  her  children.     The  next  clause  in  the  will  is  in  these 
terms:    "  I   give  and  bequeath  to  my  solicitor  the  said  A.  H. 
Manton  the  sum  of  £250  free  of  legacy  duty,"  after  which  the 
will  proceeds:  "As  to  the  rest  and  residue  of  the  income  of  my 
trust  estate  after  making  the  payments  hereinbefore  set  forth 
I  direct  my  executor  executrix  and  trustees  of  this  my  will  to 
pay  the  same  to  my  wife  for  her  life  if  she  shall  so  long  continue 
my   widow  and  from  and  after  her   death   or  marriage  again 
.     .     .     I  direct  my  said  executor  executrix  and  trustees  to  con- 
vert the  whole  of  my  estate  whether  real  or  pei'sonal  into  money 
and  to  divide  the  same  amongst  my  five  children,"  naming  them, 
with  a  direction  to  deduct  from  the  shares  of  two  of  his  sons 
advances  which  he  had  made  to  them  in  his  lifetime.     The  testator 
then  declared  that  it  should  be  lawful  for  his  executor  executrix 
and  trustees  in  their  discretion  to  raise  and  apply  in  or  towards 
the  advancement  in  life  of  each  of  his  children  Annie,  May,  and 
Harold,  the  annuitants,  a  sum  of  £2000  each,  and  that  upon  such 
advancements   being   made   their  respective  annuities   of  £100 
should  cease.     He  also  empowered  his  executor  executrix  and 
trustees  "  notwithstanding  anything  hereinbefore  contained  to  the 
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contrary  "  to  sell  any  of  his  real  estate  and  invest  the  proceeds   H.  C.  or  A. 
and  "  pay  and  apply  the  income  arising  therefrom  in  the  same 
manner  as  if  my  said  real  estate  had  not  been  sold  as  herein-      Parkin 
before  appearing."  ^J^^   ^ 

The  personal  estate  having  proved  insufficient  for  the  payment       

of  debts  and  legacies,  an  originating  summons  was  taken  out  for 
the  determination  (inter  alia)  of  the  question  whether  the  corpus 
of  the  real  estate  was  applicable  to  the  payment  of  the  three 
annuities  of  £100  and  the  three  sums  of  £1000,  £1000,  and  £500, 
^nth  other  incidental  questions  which  would  arise  if  that  question 
were  answered  in  the  affirmative.  The  summons  was  heard  by 
HiKlgeti  J.,  who  decided  that  the  corpus  of  the  real  estate  was  not 
applicable  for  the  payment  of  the  annuities  and  sums  m  question, 
and  that  they  were  to  be  paid  only  out  of  the  income  of  the 
trust  property.  From  this  decision  the  pjersons  entitled  in  respect 
of  the  sums  of  £1000,  £1000,  and  £500  have  appealed  to  this 
Court.  The  annuitants  are  respondents  to  the  appeal,  and  have 
asked  to  be  allowed  to  become  themselves  appellants  if  the  Court 
should  be  of  opinion  that  the  annuities  are  cliarged  on  the  corpus 
of  the  real  estate. 

In  the  reasons  for  the  learned  Judge's  decision  furnished  to  us, 
after  referring  to  the  residuary  gift  of  income  to  the  testator's 
wife,  he  points  out  that  in  order  that  there  may  be  a  residue  of 
income  there  must  have  been  a  disposition  of  a  portion  of  it,  and 
the  testator  must  be  dealing  with  the  remainder.  From  this  he 
concludes  that  the  testator  meant  the  sums  previously  mentioned 
to  be  paid  out  of  the  income  of  his  trust  estate,  and  thinks  that 
this  provision  and  the  direction  to  convert  the  whole  of  the  estate 
at  his  wife's  death  taken  together  show  that  it  was  to  remain 
intact  until  the  death  of  his  wife,  and  that  those  payments  were 
consequently  to  be  made  out  of  the  income,  and  that  the  corpus 
for  that  purpose  was  not  to  be  touched.  The  view  that  the 
annuities  and  sums  in  question  were  only  charged  upon  the  income, 
and  not  upon  the  corpus,  of  the  personal  estate  was  not  presented 
to  us.  Such  a  view  would  be  quite  inconsistent  with  the  expressed 
intention  of  the  testator  that  the  beneficiaries  should  enjoy  the 
income  given  to  them  for  their  lives.  The  residue  of  the  income 
is  only  given  to  the  widow  during  widowhood,  and  is  followed  by 
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H.  C.  OF  A.  a,  direction  for  conversion  and  distribution  of  the  whole  corpus 

,^\       upon  her  death  or  marriage,  so  that  on  such  a  construction  the 

Parkin      continuance  of  the  income  of  these  beneficiaries  would  depend 

.  James.       ^V^n  the  continuance  of  her  life  interest.     The  language  of  the 

residuary  gift  of  income,  upon  which  the  learned  Judge  mainly 

based  his  decision,  appears  to  be  susceptible,  grammatically,  of 
two  constructions.  The  phrase  "after  making  the  payments 
hereinbefore  set  forth  "  is  an  adjectival  expression  which  may  be 
read  as  qualifying  either  the  word  "income"  or  the  words  "trust 
estate."  If  read  in  the  latter  sense,  it  is  clear  that  the  rule  finally- 
established  by  Greville  v.  Brown  (1),  that  when,  after  a  gift  of 
legacies,  there  is  a  gift  of  the  residue  of  real  and  personal  estate 
the  legacies  are  charged  on  the  realty,  would  apply.  Having 
regard  to  the  whole  scheme  of  the  will  there  is,  in  our  opinion, 
much  to  be  said  in  favour  of  this  construction.  A  more  purely 
verbal  criticism  of  the  language  of  the  will,  however,  tends  rather 
to  favour  the  former  construction,  which  was  adopted  by  the 
learned  Judge.  The  words  "  after  making  the  payments  herein- 
before set  forth"  obviously  refer  to  some  preceding  provisions 
of  the  will  relating  to  payments.  ^Now  we  find  that  all  the  pre- 
ceding gifts,  except  the  specific  bequest  to  the  testator's  wife  and 
the  gift  of  the  legacy  of  £250  to  his  executor,  are  expressed  in 
directions  to  "  pay."  In  the  case  of  the  gifts  of  the  annuities  the 
gifts  are  introduced  by  the  words  "I  direct  my  executor  executrix 
and  trustees  to  pay."  In  the  case  of  the  gift  of  the  three  sums 
claimed  by  the  appellants  the  direction  to  the  same  persons  is  to 
"  set  aside  "  and  invest  the  sums  and  "to  pay  the  income."  Taking, 
then,  the  word  "payments"  in  the  residuary  gift  to  refer  to  the 
antecedent  directions  "  to  pay,"  it  would  appear  that  the  testator 
regarded  the  payments  as  payments  made  out  of  the  income  of 
his  trust  esta-te,  and  consequently  that  the  estate,  from  the  income 
whereof  they  were  to  be  paid,  would  continue  to  be  part  of  his 
trust  estate.  This  view  is  quite  consistent  with  the  direction  to 
"  set  aside  "  the  specific  sums  mentioned,  instead  of  paying  them 
to  new  trustees  for  the  beneficiaries. 

It  seems  to  have  been  assumed  by  the  learned  Judge  that  the 
word  "  payments  "  included  the  setting  aside  of  the  capital  sums 

(1)  7  H.L.C.,  689. 
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now  in  question.     If  this  were  so,  it  would  be  a  strong  reason  for   H.  O.  of  a. 

holding  that  the  adjectival  expression  "after  payment  &e."  qualifies       ^ '^ 

"trust  estate"  and  not  "income."     For  otherwise  no  provision      Parkin 
would  have  been  made  for  the  widow  until  these  sums,  amounting      j^^ks. 

together  to  £2500,  had  been  set  aside  out  of  income,  besides  provid-       

ing  £300  a  year  for   the  annuities.     In  our  opinion  the  better 
construction  is  that  the  word  "  payments  "  does  not  include  these 
capital  sums,  but  refers  only  to  the  income  of  them.     On  this 
construction,  the  rule  in  Greville  v.  Brown  (1),  does  not  govern  the 
case,  and  it  is  necessary  to  have  recourse  to  other  considerations. 
The  duty  of  the  Court  is  to  ascertain  and  declare  the  intention 
of  the  testator  as  expressed  in  the  whole  will.     Now  the  scheme 
of  the  will  is  to  create  a  common  trust  estate  comprising  the  whole 
of  the  testator's  real  and  personal  property  except  the  specific 
bequest,  and  to  constitute  one  body  of  persons  as  his  executors  and 
trustees,  to  whom  he  confides  the  duty  of  carrying  out  all  the  direc- 
tions in  the  will  in  favour  of  the  objects  of  his  bounty  without 
distinction.     There  is  nothing  to  suggest  that  one  class  was  to  be 
favoured  rather  than  another.     He  hoped  that  it  would  not  be 
necessary   to  convert   the  real  estate  until  his  wife's   death  or 
marriage,  but  provided  for  the  contingency  of  such  a  necessity, 
adding  a  direction  that  the  income  of  the  proceeds  of  conversion 
should  be  applied  as  if  the  land  had  not  been  sold  "as  hereinbefore 
appearing,"  words  which  we  construe  as  meaning  "  by  applying  it 
in  making  the  payments  hereinbefore  directed."     Those  payments 
exhausted  the  whole  income.     Having  regard  to  these  intentions 
of  the  testator  to  be  collected  from  the  will,  we  proceed  to  refer 
to  some   cases   which   appear  to  supply  a  rule  of  construction 
sufficient  to  dispose  of  the  question  now  before  us. 

In  Nymen  v.  Oretton  (2),  Lord  Ahinger  C.B.,  after  remarking 
that  it  had  always  appeared  to  him  very  idle  to  look  at  cases 
upon  the  construction  of  wills  for  the  purpose  of  finding  a  precise 
precedent  for  that  under  discussion,  and  that  all  that  can  be  done 
is  to  find  what  general  principle  of  law  is  applicable,  and  then  to 
debermine  how  far  that  principle  is  to  be  illustrated  in  the  par- 
ticular case,  went  on  to  say  (3) :  "  I  have  looked  at  the  several 

(1)  7  H.L.C.,  689.  (2)  2  Y.  &  C,  222, 

(.?)  2  Y.  &  C,  222,  at  p.  231. 
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H.  C.  OF  A.  cases,  and  I  find  only  two  rules  which  govern  them  which  are  not 

rules  of  construction,  but  of  law.     One  is  (what  is  familiar  to  evei^v 

Parkin      one),  that,  primd  facie,  all  legacies  are  paid  out  of  the  personal 

Jamks       estate ;  the  other  is,  that  if  it  appears  to  be  the  intention  of  the 

testator,  as  collected  from  his  will,  that  the  legacies  should  be 

charged  on  real  estate,  then  they  should  be  charged  on  real  estate. 
Whether  the  testator  so  intended  depends  on  particular  expres- 
sions of  doubtful  character  appearing  in  the  will,  and  the  Judge 
determines  the  point  according  to  the  language  of  the  will ;  not 
according  to  any  rule  of  law,  but  as  he  would  construe  the  inten- 
tions of  the  party  from  any  other  document  laid  before  him." 
And,  after  referring  to  the  instances  of  a  gift  of  the  real  and 
personal  estate  of  a  testator  to  one  individual  subject  to  the  pay- 
ment of  legacies,  and  of  a  bequest  of  legacies  followed  by  a  devise 
of  the  residue  of  the  testator's  real  estate  after  payment  of  debts 
and  legacies,  in  which  case  it  is  reasonable  to  suppose  that  the 
testator  intended  to  give  his  real  estate  subject  to  the  payment  of 
legacies,  he  said  (1)  :  "  If  a  man  left  legacies  generally,  and  then 
left  his  real  and  personal  property  to  one  individual,  it  would  not 
from  thence  be  inferred  that  he  meant  to  chai:ge  them  on  his  real 
estate ;  but  if  he  left  legacies,  and  devised  his  real  and  pereonal 
estate  to  his  executor,  and  directed  his  executor  to  see  the  legacies 
paid,  you  would  infer  from  that  direction  given  to  the  pei-son  to 
whom  he  left  all  the  real  estate,  that  he  meant  to  charge  them  on 
the  real  estate."  The  circumstance  that  the  land  is  devised  to 
the  executor  in  trust  for  other  persons  does  not  make  any  differ- 
ence:  Bormay  v.  Ban^adaile  (2);  In  re  Tanqiieray-WiUaaine & 
Landau  (3). 

In  Preston  v.  Preston  (4),  Stuart  V.C.  said  that  it  had  repeatedly 
been  decided  that  where  there  was  a  mandatory  direction  that 
the  executor,  who  was  also  a  devisee  of  the  real  estate,  should 
pay  a  sum  of  money,  everything  which  he  took  under  the  will 
was  subject  to  such  direction.  The  doctrine,  he  said,  had  been 
esta-blished  by  a  long  line  of  cases  commencing  with  A  Icock  v. 
Sparhawk  (5),  and  the  only  case  not  reconcilable  with  it  was 

(1)  2  Y.  &  C,  222,  at  p.  232.  (4)  2  Jur.  N.S.,  1040. 

(2)  10  Beav.,  263.  {o)  2  Vern.,  228. 

(3)  20  Ch.  D.,465. 
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Parker  v.  Fearnley  (1),  which,  he  said,  was  overruled  by  Henvell  ^-  ^'  ^^  ^• 

V.  Wltitaker  (2),  which  was  a  decision  of  the  same  Judge,  Sir  J.       ^ '^ 

Leach  V.C.,  when  Master  of  the  Rolls.  Parkin 

In  Galleinore  v.  Gill  (3),  decided  by  the  Court  of  Appeal  in  Jamks. 
Chancery  in  the  same  year  1856,  a  testatrix  had  by  her  will  given 
two  specific  bequests,  and  given  all  her  real  and  personal  estate  to 
trustees  upon  trust  to  get  in  the  personal  estate,  and  out  of  it  to 
pay  a  legacy  of  £10,  and  stand  possessed  of  the  residue  of  the  pro- 
ceeds and  of  all  the  real  estate  upon  specified  trusts.  By  a  codicil 
.she  directed  the  trustees  to  pay  to  the  legatee  an  additional  sum  of 
£40,  and  to  pay  an  annuity  of  £100  to  one  of  the  specific  legatees. 
Taimer  L.J.,  who  delivered  the  judgment  of  the  Court,  said  that 
they  entertained  no  doubt  on  the  question  (whether  the  additional 
legacy  and  the  annuity  was  charged  on  the  real  estate).  After 
quoting  the  codicil,  he  said  (4):  "It  is  necessary,  therefore,  to 
revert  to  the  will  to  see  how  and  from  what  source  the  trustees 
were  to  make  these  payments.  The  will  vested  in  the  trustees 
the  residue  of  the  personal  estate  and  the  whole  of  the  freehold 
and  leasehold  estates,  and  the  presumption  is  that  it  was  out  of 
the  funds  thus  vested  in  the  trustees  that  the  payments  directed 
by  the  codicil  were  to  be  made  ;  privid  facie,  therefore,  they  must 
be  considered  as  charged  upon  the  real  estate."  He  then  dealt 
with  the  argument  that  this  presumption  wa.s  rebutted  by  the 
circumstance  that  the  legacy  of  £10  and  the  specific  bequest 
came  out  of  the  personal  estate  only,  and  that  it  must  be  taken 
that  the  additional  gifts  must  come  out  of  the  same  funds,  and 
said  that  a  codicil  might  not  only  add  to  a  legacy  but  also  extend 
the  fund  out  of  which  it  was  to  be  paid,  and  added  (5) :  "  In  this 
will  and  codicil  I  think  that  there  is  no  doubt  that  that  is  the  case. 
The  codicil  contains  a  direction  that  the  trustees  shall  pay  the 
legacy,  and  the  testatrix  by  her  will  has  blended  real  and  personal 
funds  in  the  hands  of  the  trustees  for  the  payment." 

In  Peacock  v.  Peacock  (6),  Wood  V.C.  said:  "All  the  other 
cases  "  {Le.y  the  cases  on  the  question  whether  legacies  are  charged 
on  the  real  estate)  "  depended  on  two  principles  :    first,  that  when 

(1)  2  Sim.  k  St.,  592.  (4)  8  De(l.  M.  &  G.,  567,  at  p.  oTO. 

(2)  3  Rum.,  343.  (5)  8  DeG.  M.  &  G.,  567.  nt  p.  571. 

(3)  8  DeG.  M.  &  G.,  567.  (6)  34  L.J.  Ch.,  315,  at  p.  316. 
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H.  C.  OP  A.   there  was  a  direction  to  an  executor  to  pay  debts  or  legacies, 

followed  by  a  devise  to  the  executor,  the  legacies  were  held  to  be 

Pabkin      charged  on  the  real  estate,  because  some  force  must  be  given  to 

Jam£s.       ^^^  direction  to  pay,  and  it  was  unnecessary  for  any  purpose 

except  to  charge  the  debts  or  legacies  on  the  real  estate."     He 

then  mentioned  the  second  principle,  which  is  that  shortly  after- 
wards definitely  established  by  the  House  of  Lords  in  GrevilU 
V.  Brown  (1). 

We  are  quite  unable  to  see  any  distinction  in  principle  between 
a  direction  to  an  executor  to  whom  real  estate  is  devised  that  he 
shall  pay  a  legacy,  and  a  direction  to  such  an  executor  that  he 
shall  set  aside  and  invest  a  sum  of  money  and  pay  the  income  of 
it  until  the  happening  of  a  specified  event,  and  then  divide  the 
capital.  In  our  judgment,  therefore,  applying  what  appear  to  us 
to  be  settled  rules  of  construction,  the  testator  in  the  present  case 
has  expressed  the  intention  that  the  real  and  personal  estate 
shall  form  a  blended  fund  from  which  the  legacies  in  question 
were  to  be  paid.  Apart  altogether  from  the  authorities  to  which 
we  have  referred,  we  should  come  to  the  same  conclusion.  We  can 
see  no  reason  for  thinking  that  the  testator  intended  to  make  any 
distinction  so  far  as  regards  recourse  to  his  real  estate  between 
the  several  objects  of  his  bounty.  And  the  rule  that  a  legacy  is 
prima  facie  payable  out  of  personalty  has,  in  our  opinion,  no 
application  to  a  will  such  as  that  which  we  are  called  upon  to 
construe. 

The  direction  to  convert  the  whole  of  his  estate  after  the  death 
of  the  testator  s  widow  and  divide  it  amongst  his  children  cannot, 
of  course,  be  literally  carried  out  without  rejecting  the  directions 
to  set  aside  the  several  sums  in  question.  We  construe  these 
latter  directions  as  intended  to  be  carried  into  effect  immediately. 
It  follows  that,  if  these  sums  are  charged  on  the  real  estate,  the 
expression  "the  whole  of  my  estate"  in  the  direction  for  conversion 
must  be  read  either  as  excluding  the  parts  of  the  estate  otherwise 
disposed  of  by  the  will,  or  as  including  them  on  the  assumption 
that  the  testator  still  regarded  them  as  parts  of  the  trust  estate 
until  actual  distribution.  The  result  in  either  view  will  be  the 
same.     We  are  therefore  of  opinion  that  the  legacies  in  question 

(1)  7  H.L.C.,  689. 
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were  charged  upon  the  corpus  of  the  real  estate.     It  follows  that  R-  ^*  <>'  ^- 

the  annuities,   which  are   in   the   view  of  the   Court  legacies       ^ ^ 

{Camnichael  v.  Gee  (1)  )  are  equally  charged  upon  it.     The  pay-      Pakkin 
ments  of  the  annuities  were  direct»ed  to  begin  from  the  testator's      j^^us 

death  and  to  be  paid  quarterly.   We  think  that  interest  upon  them       

should  be  computed  from  the  date  when  the  first  payment  was 
due,  i.e.,  three  months  after  his  death.  Interest  on  the  capital 
sums  should  be  computed  from  the  end  of  one  year  from  bis 
death. 

The  result  is  that  the  order  of  Hodges  J.  must  be  varied  by 
omitting  the  order  and  declarations  appealed  from,  and  sub- 
stituting a  declaration  that  the  real  estate  of  the  testator  was 
applicable  for  the  payment  of  the  annuities  and  the  three  sums 
of  £1000,  £1000,  and  £500  in  aid  of  the  income  of  the  general 
estate,  and  of  the  personalty  not  specifically  bequeathed,  with 
interest  at  the  rate  of  4  per  cent,  per  annum  from  the  respective 
dates  above  stated.  The  costs  of  all  parties  to  this  appeal  (on  the 
same  basis  as  in  the  Supreme  Court)  should  be  paid  out  of  the 
estate. 

Formal  leave  to  appeal  will  be  given  to  the  annuitants,  and  the 
judgment  should  be  drawn  up  on  that  basia 

Appeal  aUowed,     Order  varied  (iccordingly. 

Solicitors  for  appellants,  Maddock  &  Jamieaon,  Melbourne. 

Solicitors  for  respondents,  E,  E.  Dillon;  Crawford,  Ussher  <t 
ThoTiipaon,  Melbourne, 

B.   L. 

(1)5  App.  Cas.,  588. 
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BEETHAM 

Plaintiff, 


Appellant  ; 


AND 


TREMEARNE    . 
Defendant, 


Respondent. 


ON  appeal  from  the  supreme  court  of 

QUEENSLAND. 
H.  C  OF  A.    Local  aiUhority— By -lato—Unreasonableiiesa — Tick  pett — Xotice  to  dip — Permit  to 


1905. 

V , ' 

Brisbane, 
June  2,  5. 


Griffith  C. J., 

Barton  and 

O'Connor  J  J. 


travel — Co«ts, 

Respondent  was  prosecuted  under  a  by-law  made  under  the  Local  Authorities 
Act  1902  (Queensland).  By  clause  2  of  the  by-law,  it  was  provided  that  **  no 
owner  of  stock  shall  commence  to  travel  the  same  into,  out  of,  or  through  the 
shire  unless  he  has  obtained  from  an  inspector  a  permit  authorizing  him  so  to 
do."  Before  commencing  to  travel  stock,  the. owner  was  required  to  give 
to  the  inspector  seven  days'  notice  in  writing  of  his  intention.  Respondent 
received  notice  from  the  inspector,  given  under  another  clause  of  the  by-law, 
requiring  him  to  dip  certain  of  his  cattle  within  seven  days.  He  thereupon, 
without  any  permit,  but  intending  to  comply  with  the  notice,  took  the  cattle 
out  of  the  shire  to  a  dip  in  another  shire. 

Heldy  that  the  notice  to  dip  did  not  amount  to  a  permit  to  travel  out  of  the 
shire,  and  that  the  respondent  having  taken  the  cattle  out  of  the  shire  without 
a  permit  was  guilty  of  an  offence  under  the  by-law. 

Decision  of  the  Supreme  Court  of  Queensland :  Beetham  v.  Tremtfimet 
(1905)  St.  R.  Qd.,  99,  reversed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  Queensland,  (1905) 
St.  R.  Qd.,  99. 

A  complaint  was  laid  under  By-law  No.  7*  of  the  Shire  Council 


*  By -law  No.  7,  clause  2  :— *'  No 
owner  of  stock  shall  commence  to  travel 
the  same  into,  out  of,  or  through  the 
Shire  unless  he  has  obtained  from  an 
Inspector  a  permit  authorizing  him  so 
to  do. 

Every  owner  of  stock  shall,  before 
commencing  to   travel  the  same  into. 


out  of,  or  through  the  Shire  give  seven 
days'  notice  in  writing  to  an  Inspector 
of  his  intention  so  to  do. 

On  receipt  of  such  notice,  the  Inspec- 
tor may  issue  to  such  owner  a  permit 
to  travel  such  stock  into,  out  of,  or 
through  the  Shire  as  the  case  may  be ; 
or  if  in  the  opinion  of  the  Inspector 
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of  Southport  by  appellant  against  respondent,  that  he,  "  being  the   H.  C.  of  A 
owner  of  stock,  travelled  the  said  stock  out  of  the  Shire  of  South- 
port  without  obtaining  from  the  Inspector  a  permit  authorizing     bkktham 
him  to  do  so  as  provided  by  clause  2,  By-law  7."      The  by-law  xrej^,karnb. 

was  made  under  the  Local  Authcyi^ities  Act  1902.     The  magistrate        

having  dismissed  the  complaint,  stated  the  following  case  for  the 
opinion  of  the  Supreme  Court : — 

The  appellant,  an  Inspector  under  the  by-law,  caused  the  respon- 
dent to  be  served  with  the  following  notice : — "  Dear  Sir,  I  have 
inspected  your  cattle  in  the  paddock  opposite  the  Sugar  Mill, 
and  find  them  badly  infested  with  ticks.  If  you  do  not  dip  them 
within  seven  days,  I  shall  take  action  at  once."  The  respondent 
after  the  receipt  of  the  notice  and  in  consequence  thereof  caused 
the  cattle  to  be  taken  out  of  the  Shire  to  a  dip  known  as 
"  Stephen's  Dip,"  and  there  duly  and  properly  dipped  the  cattle. 
The  respondent  bond  fide  believed  that  he  was  complying  w4th 
the  notice  and  that  the  said  notice  amounted  to  a  permit  to 
take  the  cattle  out  of  the  Shire  to  the  dip.  There  was  a  dip  at 
which  the  stock  could  have  been  dipped  within  the  boundaries 
of  the  Shire,  but  Stephen's  dip  was  the  nearest  and  most  con- 
venient. The  question  of  law  for  the  decision  of  the  Supreme 
Court  was  whether  the  magistrate  was  right  in  dismissing  the 
complaint. 

The  Full  Court  {Cooper  C.J.  and  Power  J.)  dismissed  the  appeal 
with  costs. 

Feez,  (with  him  Stumm)  for  respondent,  moved  to  rescind  the 
order  for  special  leave  to  appeal,  on  an  affidavit  that  a  resolution 
was  passed  by  the  Southport  Shire  Council  that  appellant's 
solicitors  be  instructed  to  discontinue  the  proceedings. 

Other  affidavits  on  the  point  were  read. 

Lukin,  for  appellant.  There  has  been  no  withdrawal  of  our 
instructions  to  proceed. 

Feez  in  reply 

sach  stock  are  affected  by  the  pest,  he        and  until  such  stock  shall  to  bis  satis- 
\n%y  refuse  to  issue  such  permit  unless        faction  be  dipped  &c*' 
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Per  Curiam, — Leave  to  appeal  was  granted  on  the  application 
of  a  duly  authorized  officer  of  the  Council.  The  appeal  is  being 
stiU  prosecuted  in  the  name  of  that  officer.  It  is  alleged  that  his 
authority  has  since  been  withdrawn,  but  we  think  that  the  fact  is 
not  established. 


LukiUy  for  appellant.  The  Full  Court  judgment  proceeded 
mainly  on  the  construction  of  the  word  "  through  "  in  the  by-law. 
Here  the  cattle  were  taken  "  out  of  "  the  Shire.  The  effect  of  the 
decision  is  that  immediately  notice  to  dip  is  given  the  cattle  may 
be  taken  out  of  the  Shire.  Under  those  circumstances,  the  by-law 
would  be  useless. 

[Babton  J. — Seven  days*  notice  is  required  when  a  permit  is 
asked  to  travel  stock  out  of  the  Shire.  The  notice  to  dip  was  & 
seven  days'  notice.  Before  obtaining  the  permit  to  travel,  the 
time  for  dipping  might  have  expired.] 

If  it  were  thought  proper  to  dip  within  the  Shire,  the  permit 
to  go  outside  for  the  purpose  of  dipping  would  be  refused. 

Where  a  by-law  is  capable  of  two  possible  constructions,  that 
construction  should  be  given  which  will  support  it  and  not  that 
which  will  render  it  void :  Curtis  v.  Stovin  (1) ;  and  although 
one  portion  of  a  by-law  may  be  void,  the  remaining  portion  may 
be  enforceable :  Dyson  v.  London  and  North  Western  Railway 
Company  (2) ;  Metropolitan  Transit  Commissioners  v.  Berry 
(3). 

[Barton  J.  referred  to  Slattery  v.  Naylor  (4).] 

Where  a  by-law  is  within  the  scope  of  the  legislative  powers  of 
a  local  authority,  the  Court  will  be  slow  to  avoid  it  on  the 
ground  of  unreasonableness :  Browne  v.  Cowley  (5) ;  SanJcey  v. 
Plover  (6) ;  Colder  v.  Lewis  (7).  Mens  rea  is  not  an  essential 
ingredient  in  offences  of  this  kind  :  Tlie  Queen  v.  Prince  (8). 

Feez  (with  him  Stumvi),  for  respoudent.  No  question  of  the 
reasonableness   of  the  by-law  was  ever  raised,  nor  is  it  raised 


(1)  22Q.B.D.,  513. 

(2)  7Q.B.1).,32 

(3)  9Q.L.J.,  117. 

(4)  13  App.  Cas.,  446,  at  p.  453. 

(5)  6  Q.L.J.,  234. 


(6)  (1903)  St.  R.  Qd,  63. 

(7)  7  Q.L.J.,  150,  per  OHfith  C.J., 
at  p.  160. 

(8)  44  L.  J.  M.C..  122. 
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now.     The  by-law  placed  the  respondent  in  a  dilemma,  imless  the   I^-  ^-  ^^  -^• 
order  to  dip  is  construed  to  amount  to  a  permit  to  travel  the  stock  J 

to  the  dip.     The  appellant  contends  that  the  respondent  committed     beetham 
an  offence  against  the  by-law  by  moving  without  a  permit.     This  trkmeabkb. 

he  could  not  obtain  till  after  seven  days — the  period  within  which       

he  was  ordered  to  dip.  If  the  Court  was  wrong,  it  was  on  the 
question  of  the  construction  of  the  by-law  ;  it  did  not  decide  on 
the  ground  that  the  by-law  was  unreasonable.  The  Court  held 
that  the  order  to  dip  was  in  effect  a  permit  to  travel.  The  mere 
taking  of  stock  to  a  dip  is  not  a  "  travelling  "  of  stock  within  the 
meaning  of  the  by-law.     [He  cited  Heaslop  v.  Burton  (1).] 

The  Queensland  Criminal  Code  provides  (sec.  24)  that  "  a  person 
who  does  or  omits  to  do  an  act  under  an  honest  and  reasonable 
but  mistaken  belief  in  the  existence  of  any  state  of  things  is  not 
criminally  responsible  for  the  act  or  omission  to  any  greater  extent 
than  if  the  real  state  of  things  had  been  such  as  he  believed  to 
exist.  The  operation  of  this  rule  may  be  excluded  by  the  express 
or  implied  provisions  of  the  law  relating  to  the  subject."  Here 
the  respondent  believed  he  was  ordered  to  go  to  the  dip,  and  that 
such  order  amounted  to  a  permit  to  travel :  Sherraa  v.  de  Rutzen 

(2). 
[Griffith  C.J. — That  was  not  a  mistake  of  fact,  but  as  to  the 

effect  of  the  document.] 

Whatever  the  decision  of  the  Court  may  be,  respondent  could 

only  have  been  guilty  of  a  mere  technical  offence,  and  should  not 

be  deprived  of  his  costs :  Forget  v.  Ostigny  (3). 

Lukin  in  reply. 

Cur,  adv,  vult. 

Griffith  C.J.  This  is  an  appeal  from  the  Supreme  Court  of  Jwn«  6- 
Queensland  dismissing  an  appeal  from  justices  who  had  refused 
to  convict  the  respondent  upon  a  charge  of  a  breacli  of  a  by-law, 
the  charge  being  that  he  had  travelled  stock  out  of  the  Shire  of 
Southport  without  having  obtained  a  permit  authorizing  him  to 
do  so.     The  by-law  was  made  by  the  Coimcil  of  the  Shire  under 

(1)  (1902)  St.  R.  Qd..  259.  (2)  (1895)  1  Q.B.,  918. 

(3)  (1895)  A.G.,  318. 
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H.  C.  OF  A.  the  authority    of   the   Local    Government  Act  1902.      Towards 
the  end  of  the  nineties  what  was  called  the  tick  pest  had  become  a 

*        r        ' 

Beetham     very  serious  thing  in  Queensland,  and  provision  was  made  by  the 
TREMEARnE   '^gi'^l^^^^re  in  the  year  1898  by  which  large  powers  were  con- 
ferred  upon   the  Diseases  of  Stock  Board   for   preventing  the 
travelling  of  animals  infected  with  ticks  from  one  part  of  the 
State  to  another.     We  know  that  a  fence  was  actually  erected 
between  parts  of  the  Colony  of  New  South  Wales  and  the  Colony 
of  Queensland,  and  Queensland  was  divided  into  several  different 
areas,  and  the  moving  of  cattle  from  one  area  to  any  other  area 
was  prohibited  under  a  heavy  penalty.     In  1902  the   legislature 
conferred  powers  to  deal  with  this  pest  upon  local  authorities, 
authorizing  them  to  exercise  those  powers  by  by-laws.    Amongst 
the  subjects  on  which  they  were  authorized  to  make  by-laws 
was   "  Regulating  or   prohibiting   the   introduction  into    or  the 
removal  from  the  area  or  part  thereof  of  any  pest"  (No.   41  of 
Schedule  to  Local  Authoi^ities  Act),  and  in  the   same  number 
they  are  empowered  to  make  regulations  "  Prescribing  methods 
and   appliances   for   the   effectual   destruction   of   pests,"       The 
term  pest  is  defined  by  the  Act  as  meaning  "  any  animal  or  bird 
infesting   or   devouring   any  tree,  plant,   vegetable,  or  product 
thereof,"  and  it  includes  "  any  insect  matter  or  thing  infesting  or 
causing   disease   in   any   animal   which  in  each  case  has   been 
declared  a  pest  under  the  Act."      The  pest  dealt  with  by  the 
by-law  in  question  was  the  insect  known  as  the  cattle  tick  ("  Ixodes 
bovis"),  which  had   been  duly  declared   a  pest  under  the  Act. 
The  second  clause  of  the  by-law  provides  that  no  owner  of  stock 
shall  commence  to  travel  the  same  into,  out  of,  or  through  the 
Shire  unless  he  has  obtained  from  the  Inspector  a  permit  author- 
izing  him  to  do  so.     It   goes  on   to  provide  that  every  owner 
of   stock   shall   before   commencing   to   travel   into,   out  of,   or 
til  rough  the  Shire  give  seven  days'  notice  of  his  intention  so  to  do. 
On  receipt  of  tlie  notice  the  Inspector  may  issue  a  permit  to  travel 
the  stock  into,  out  of,  or  through  the  Sliire  as  the  case  may  be ;  or 
if  in  the  opinion  of  the  Inspector  the  stock  are  affected  by  the  pest, 
he  may  refuse  to  issue  a  permit  unless  and  until  they  are  dipped 
in  a  dip  as  prescribed,  or  dressed  or  treated  with  certain  prescribed 
medicaments.     Now,  in  construing  the  by-law  regaixi  must  be 
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bad  to  the  nature  of  the  evil  intended  to  be  dealt  with.      These  ^-  ^*  ^^  ^• 
ticks  are  small  insects,  infesting  animals  sometimes  in  very  large 
numbers,  and  when  stock  travel  the  insects  are  apt  to  drop  off,  and     Beetuam 
may  so  infect  the  whole  of  the  neighbourhood  through  which  the  I'^g^iKARyK 
animals  pass.     Danger,  therefore,  is  incurred  by  moving  stock. 
There  are  other  dangers,  for  the  insects  can  be  carried  by  birds,  but 
that  cannot  be  avoided.  The  danger  the  by-law  seeks  to  avoid  is  the 
transmission  of  the  pest  by  travelling  animals,  and  the  legisla- 
ture authorized  the  local  authority  not  only  to  protect  the  Shire 
itself,    but   to   protect   other  parts   of   the  State,   for   they  are 
authorized  to  prohibit  the  removal  of  stock  from  the  Shire  as 
well  as  its  introduction.     Stopping  at  clause  2  for  a  moment,  there 
is  no  doubt  as  to  the  meaning  of  the  words  "  no  owner  shall 
commence  to  travel   stock  out  of  the  Shire  without  a  permit." 
That  is  a  positive  prohibition.     If  the  owner  of  stock  desires  to 
take  his  stock  out  of  the  Shire  he  must  give  notice  to  the  Inspector, 
and  ask  for  a  permit,  but  the  Inspector  is  not  bound  to  grant  it. 
On  inspection  he  may  think  that  the  stock  are  in  such  a  condition 
that   to    move  them  would  impose   a  danger  of  infection  upon 
the   stock   in  the   paddocks  or  in  the   country  through  which 
they  would  pass  to  get  out  of  the  Shire.     He  may,  therefore,  in 
hLs  discretion,  for  the  protection  of  other  stock  in  the  Sliire  itself, 
and  for  the  protection  of  stock  out  of  the  Shire,  require  that, 
before  they  are  moved,  they  shall  be  dipped  or  treated  so  as 
to  avoid  that  danger.     And  it  is  quite  clear  that  the  intention  of 
the  owner  cannot  make  any  difference.     The  danger  is  just  as 
great  when  the  intention  is  to  go  to  the  nearest  dip  as  it  is 
when  it  is  to  take  the  stock  to  the  slaughter  yard.      Clause 
5  of  the  By-laws  provides  :    "  When  any  stock  are,  in  the  opinion 
of  an  Inspector,  affected  by  the  pest  he  may,  by  notice  in  writing 
signed  by  him  and  given  to  or  served  on  the  owner  of  such 
stock,  order  that,  before  the  expiration  of  seven  days  from  the 
day  on  which  such  notice  is  given  to  or  served  on  such  owner," 
the  stock  shall  be  dipped  or  treated  in  the  prescribed  manner.     If 
the  order  is  to  dip  them,  the  owner  has  three  courses  open.     He 
may  dip  them  on  his  own  premises  if  he  can.     If  he  has  not  a  dip 
on  his  own  premises,  he  may  propose  to  dip  them  somewhere  else, 
and  the  other  place  may  be  within  the  Shire,  or  outside  of  the 
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H.  C.  oj  A.   Shire.     If  he  desires  to  take  them  out  of  the  Shire,  the  provision 
,^*,       of  clause  2  of  the  by-laws  applies,  which  says  that  he  must  obtain 
Beetham     a  permit  before  he  does  so.     All  that  seems  perfectly  plain  ;  there 
Trxmkaknb.  '^^  ^^  inconsistency  between  the  two  provisions. 

I  pass  now  to  the  facts  of  the  case.     It  is  admitted  that  the 

Griffith  O.J.  ^ 

respondent  had  received  a  notice  from  the  Inspector  of  the  Shire 
requiring  him  to  dip  his  cattle.  He  thereupon  proceeded  to  take 
them  out  of  the  Shire  without  asking  for  a^rmit,  and  thereupon 
he  was  charged  with  a  breach  of  the  by-law.  Obviously  he  had 
transgressed  the  by-law.  The  defence  set  up  was  that  the  order 
to  dip  the  stock  amounted  of  itself  to  a  permit  to  take  them  out 
of  the  Shire.  The  reasoning  upon  which  that  contention  is  based 
is  not  very  clear,  but  it  was  put  in  this  way :  The  notice  to  dip  is 
a  notice  to  do  so  within  seven  days  ;  and,  as  an  owner  desiring  to 
take  stock  out  of  the  Shire  must  give  seven  days*  notice  before  he 
does  it,  the  two  periods  conflict  with  one  another.  He  is  required 
to  get  them  dipped  within  seven  days ;  he  proposes  to  take  them 
out  of  the  Shire  to  get  them  dipped ;  and  he  must  give  seven  days' 
notice  of  his  intention  to  take  them  out :  therefore  it  would  be 
unreasonable  under  these  circumstances  to  require  him  to  get  a 
permit  before  taking  them  out  of  the  Shire.  Why  ?  He  need  not 
take  them  out  of  the  Shire  imless  he  likes.  If  he  prefers  to  take 
them  out  he  must  obey  the  law,  that  is  to  say,  he  must  not  expose 
his  neighbours  to  the  danger  of  infection  without  getting  a  permit, 
which  will  only  be  granted  after  proper  precautions  to  avoid 
danger  of  infection  to  the  intervening  roads.  The  learned  Chief 
Justice,  who  delivered  the  judgment  of  the  Supreme  Court,  spoke 
of  the  two  clauses  as  incompatible.  I  have  endeavoured  to  show 
that  they  are  not.  He  said  it  would  be  unreasonable  to  expect 
a  compliance  with  clause  2,  which  says  that  the  owner  must  not 
take  stock  out  of  the  Shire  without  a  permit,  from  an  owner  who 
had  received  a  notice  under  clause  5.  If  the  order  to  dip  stock 
could  be  construed  as  operating  in  itself  as  an  order  requiring 
the  owner  to  take  them  out  of  the  Shire  for  the  purpose,  possibly 
the  absolute  prohibition  contained  in  by-law  No.  2  might,  as 
applied  to  such  a  case,  be  unreasonable.  But  the  order  cannot,  as 
I  have  shown,  be  so  construed.  On  the  plain  construction  of 
by-law  2  the  defendant  has  committed  a  breach  of  it,  and  there 
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is  nothing  unreasonable  in  reading  it  as  a  positive  prohibition   ^-  C-  ^'  ^' 
against  removing  stock  without  a  permit.     That  the  enforcement 
of  the  by-law  under  particular  circumstances  might  be  considered     Bektham 
hard   does  not  make  the  by-law  itself  unreasonable.     We  have  tremearne. 
nothinfi:  to  do  with  the  harshness  of  the  proceeding.     We  allowed       

111  1.  Ti  Griffith  c.  J. 

this  appeal  to  be  brought,  because  the  question  whether  clause  2 
if  construed  in  such  a  case  as  an  absolute  prohibition — as  it  is  in 
plain  terms — was  reasonable  seemed  to  be  a  matter  of  consider- 
able public  importance.     I  cannot  therefore  see  my  way  to  any 
other  conclusion  than  that  the  defendant  committed  a  breach  of 
a  valid  by-law  for  which  he  should  have  been  convicted.     Some 
difficulty  appears  to  have  been  created  in  the  minds  of  the  learned 
Judges  from  the  use  of  the  word  "  through  "  in  clause  2  which 
says :  "  No  owner  of  stock  shall  commence  to  travel  the  same, 
into,  out  of,  or  through  the  Shire."     It  was  contended  that  the 
word  "  through  "  refers  only  to  stock  passing  through  the  Shire 
from  end  to  end,  in  at  one  boundary  and  out  at  another.    In  answer 
to  that  it  was  said  that,  as  both  going  into  and  going  out  of  the 
Shire  are  expressly  prohibited,  the  word  if  so  construed  would  be 
unnecessary  and  meaningless.     And  it  was  pointed  out  that  there 
ma}*  be  as  much  danger  in  stock  travelling  from  one  end  of  the 
Shire  to  the  other,  although  all  the  time  within  its  boundaries,  as 
there  would  be  in  taking  them  out  of  it.     But  these  are  matters 
with  which  we  ar6  not  concerned.     We  are  dealing  only  with  the 
by-law  so  far  as  it  prohibits  the  taking  of  stock  out  of  the  Shire. 
I  express  no  opinion  as  to  the  meaning  of  the  word  "  through," 
nor  do  I  express  any  dissent  from  the  opinion  of  the  learned 
Judges  as  to  its  meaning,  which  is  certainly  the  most  convenient 
and  beneficial  construction  to  be  put  upon  it.     It  will  be  time 
enough  to  deal  with  that  when  the  question  arises  before  us,  but 
upon  the  meaning  of  the  provision  that  an  owner  shall  not  com- 
mence to  travel  stock  out  of  the  Shire,  without  a  permit,  I  cannot 
entertain  any  doubt.     For  these  reasons  I  think  that  the  appeal 
from   the  justices  ought  to  have  been  allowed;   but  under  the 
<5ircum8tances  of  the  case,  as   it  appeared  that   the   respondent 
bond  fide  believed  that  he  was  authorized  in  doing  what  he  did,  I 
think  the  appeal  might  very  properly  have  been  allowed  without 
<K)8ts.     In  my  opinion  this  appeal  should  be  allowed  with  costs, 
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1905  . 

^_^_^       but  without  costs,  and  that  that  order  should  be  substituted  for 
Bkjktham     the  order  made. 

V. 

Tremkarni:. 

Barton  J.     I  am  entirely  of  the  same  opinion,  and  I  thinlc 
there  is  no  necessity  to  add  anything. 


Griffith  C.J. 


O'Connor  J.     The  defence  was  put  upon  two  grounds  by   Mr. 
Feez.     The  first  was  that  the  document,  which  is  called  a  notice^ 
really  amounted  to  a  pennit  enabling  the  stock  to  be  travelled  out 
of  the  Shire.     The  words  of  the  notice  on  the  face  of  them  cannot 
bear  that  interpretation.     There  are  no  words  of  permit.     It  is 
a  notice  that  if  the  stock  are  not  dipped  within  seven  days,  the 
Inspector,  the  Chairman,  will  take  action  at  once.     It  is  said  that 
the  notice  ought  to  be  interpreted  as  a  permit,  because  it  is  un- 
reasonable that  any  further  permit  should  be  required  under  the 
circumstances.     Now,  if  one  looks  at  the  by-laws  it  seems  plain 
that  a  permit  is  required  before  stock  are  allowed  to  travel,  if  the 
regulations  are  to  be  interpreted  so  as  to  effect  the  object  which  the 
whole  of  these  regulations  aim  at.     When  once  stock  have  been 
adjudged  by  the  Inspector  to  be  infected,  these  regulations  put  the 
stock  in  a  certain  sense  under  the  control  of  the  law.  The  Inspector, 
knowing  that  the  stock  are  infected,  has  certain  duties  cast  upon 
him.     The  first  of  these  duties  is  that  he  himself  has  to  see,  under 
regulation  5,  that   the   stock   are  dipped.      The   words   of   the 
regulation  are :  "  Such  dipping,  dressing,  or  treatment  shall  in 
every  case  be  carried  out  under  the  superintendence  and  to  tlie 
satisfaction  of  an  inspector."     The  Inspector  therefore  must  be 
present   while   the   dipping  is  going  on.      Now  it   is  essential 
to  enable  that  duty  to  be  carried  out — it  is  absolutely  essential 
— that  the  dipping  should  take   place  within   his  jurisdiction. 
The  regulations  give  him  no  jurisdiction  outside  his  own  Shire, 
and  to  say  that  this  notice  to  dip    is   a   permit   to   take  the 
stock  out  of  the  Shire  would  imply  that  he  has  given  a  permit  to 
take  those  stock  somewhere  out  of  his  jurisdiction,  to  be  dipped 
at  a  place  in  which  he  could  not  insist  that  the  dipping  should  be 
carried  out  under  his  superintendence.    It  appears  to  me  therefore 
impossible  on  the  words  of  this  notice  and  in  the  circumstances 
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that    have   arisen,   to   interpret  this  notice  as  a  permit.     It  is   H.  C.  of  a. 
indeed    very   reasonable   that  a   permit   should  be  required  in  ^' 

addition  to  a  notice  of  this  kind.     What  took  place  in  this  case     Bektham 
was  an  indication  of  that  necessity.    The  stock  were  not  travelled  xremearnb 

very  far.     They  were  travelled  something  like  three  miles  from 

the  place  in  which  they  were  inspected  and  declared  infected. 
Some  of  them  were  taken  over  the  river  in  a  public  punt,  and 
some  of  them  travelled  in  a  cart,  and  one  can  easily  understand 
that  it  might  be  a  matter  of  very  great  importance  that  the 
Inspector  should  have  some  knowledge  of  the  route  that  these 
infected  stock  were  to  take  to  the  dip,  or  the  dip  to  which  they  were 
to  be  taken.  Now  the  law  contemplates  that  this  permit  shall  be 
given  in  every  case  as  soon  as  cattle  are  found  infected,  and  before 
they  can  be  moved.  That  enables  the  Inspector  to  have  some  con- 
trol over  where  the  cattle  are  to  be  taken.  It  may  be,  in  the 
interests  of  the  stock  in  the  district,  altogether  a  wrong  thing  to 
take  them  to  a  particular  dip.  It  may  be  convenient  in  the  public 
interest  to  take  them  to  some  other  dip,  or  it  may  be  found  impos- 
sible to  take  them  to  any  dip,  and  then  the  provision  for  treating 
stock  on  the  spot  will  be  carried  out.  It  appears  to  me  that  the 
control  of  these  matters  must  be  in  the  hands  of  the  Inspector, 
which  would  be  impoasible  if  his  notice  to  dip  cattle  which  he 
has  found  to  be  infected  is  to  be  interpreted  as  a  permit  to  take 
them  to  be  dipped  wherever  the  owner  thinks  fit.  If  it  is  a  per- 
mit to  take  stock  to  this  dipping  place,  then  equally  it  would  be 
a  permit  to  take  them  50  miles  away  into  the  next  Shire,  if  that 
happened  to  be  the  nearest  dipping  place.  An  argument  has  also 
been  urged  by  Mr.  Feez,  which  certainly  impressed  me  at  first, 
and  that  was  that  you  could  not  interpret  the  word  "  travel "  in 
sec.  2  of  the  by-law  so  as  to  apply  to  a  case  of  this  kind.  As  is 
well  known   the  word   "travel"   in  connection  with  stock  has 

■ 

different  meanings  in  the  different  States.  The  word  "  travel " 
in  many  of  the  Stock  Act«,  and  I  think  in  some  of  those  in  this 
State,  has  a  special  meaning,  but  under  these  by-laws  and  in 
connection  with  this  subject  "travel"  has  no  special  meaning. 
Therefore  we  must  interpret  the  word  in  its  ordinary  sense, 
having  regard  to  the  objects  of  the  Statute.  It  is  said  that  if  we 
interpret  the  word  "  travel "  in  the  sense  applicable  to  the  circum- 
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1905.        given,  then  we  are  putting  the  owner  of  stock  in  the  position  of 

Bbbtham     having  to  comply  with  the  impossible,  but  I  do  not  think  that  is 

Trbmearnb   ^*   ^^^^  ^®  ^^®  ^^^^  ^^P  which  the  owner  must  take  according  to 

these  by-laws  after  he  has  had  notice  served  upon  him  ?    The  first 

step  is  to  get  a  permit.     That  permit  need  not  be  delayed  for  seven 
days.    It  probably  would  be  given  at  once,  because  the  cattle  can- 
not move  until  the  permit  is  given.     As  soon  as  that  permit  is 
given  the  cattle  may  be  moved.    But  it  is  said  that  the  second  part 
of  the  by-law  would  come  into  operation — that  before  commencing 
to  travel  the  stock  the  owner  must  give  seven  days'  notice  to  the 
Inspector  of  his  intention  so  to  do.     I  think  it  is  very  clear  that 
under  these  circumstances  that  regulation  would  not  be  applicable, 
and  if  it  could  be  applied,  the  Inspector,  who  himself  had  adjudged 
the  stock  to  be  infected,  and  who  himself  had  given  the  permit, 
could  not  be  permitted  in  any  Court  to  say  that  there  was  a  breach 
of  the  law  in  the  owner  not  having  given  seven  days'  notice  in 
writing  to  tlie  Inspector  of  his  intention  to  travel.     I  can  see 
no  inconsistency,  and  I  see  nothing  unreasonable  in  the  work- 
ing of  these  regulations  as  to  dipping.     I  think,  therefore,  that 
the  word  "  travel "  must  be  used  in  a  sense  which  will  give  effect 
to  the  Act.     The  same  considerations  apply  on  that  point,  as  on 
the   other  point  I  dealt  with,  that  is  to  say,   stock  when  once 
they  have  been  adjudged  to  be  infected,  must  be  dipped  under 
the  control  of  the  Inspector,  and  thus  the  interpretation  of  the  law 
which  gives  the  word  "  travel "  its  ordinary  meaning,  that  is  to  say, 
the   moving  cattle   from   the   place   where   they  are   inspected 
anywhere,  in  any  direction,  is  that  which  best  carries  out  the 
intention  of  the  Act.      It  is  not   necessary  to  decide   whether 
moving  cattle  from  one  property  to  another  belonging  to  the  same 
owner  would  be  travelling  them.     A  question  of  that  sort  may 
arise,  and  it  may  cause  some  difficulty  in  the  interpretation  of  the 
word,  but  in  this  case  there  is  no  doubt  whatever  that  there  was  "  a 
travelling,"  because  the  stock  were  removed  from  the  place  where 
they  were  inspected  to  a  place  out  of  the  Shire,  and  they  have 
never  returned.     For  these  reasons  I  entirely  concur  in  the  judg- 
ment of  His  Honor  the  Chief  Justice  on  the  case  generally,  and 
as  to  the  costs. 
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Appeal  allowed.     Order  appealed  from  did-  ^-  ^-  ^'  -^• 
charged,  case  remitted  to  justices  with      s^\ 
directions  to  convict.  The  respondent  to    Beetham 
pay  the  costs  of  this  appeal.  Trrmearnk. 


Solicitors  for  appellant,  TvZly  &  McCowan. 
Solicitors  for  respondent,  Stephens  &  Tozer. 
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Defendant, 

AKD 
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Informant, 

ON  APPEAL  from  COURT  OF  GENERAL  SESSIONS  OF 

THE  STATE  OF  VICTORIA. 

The  CoMtUtUwn  (63  db  64  Viet.,  e.  12),  sees.  71,  73,  75,  76, 17— The  Judiciary  Act    H.  C.  op  A. 
1903  (No.  6  of  1903),  sees.  30,  33, 34,  39,  68,  79,  SO^Justices  Act  ISW)(  Victoria)         1905. 
{No.  1 1 05),  sec.  127 — A  uthority  of  Parliament  to  confer  appeUate/ederai  juriadic-        ' — • — ' 
tion  OH  other  Court  than  High  Court — Whether  appellate  jurisdiction  con/erred  Melbourmb, 
on  State  Courts— Offence  against  Commonwealth  Law— Summary  Conviction —  Augusts,  3,  /. 
Appeal  to  State  Court — Remedy  where  Court  denies  jurisdiction^  Mandamus —  orifflth  C  J  and 
Appeal.  B»'W>n  J- 

Where  a  Court  of  a  State  declines  juriadictlon  in  a  matter  as  to  which  it  is 
invested  with  federal  jurisdiction,  the  remedy  is  by  recourse  to  the  appellate 
jurisdiction  of  the  High  Court. 

The  federal  jurisdiction  which  Parliament  is  by  sec.  77  of  the  Constitution 
authorized  to  confer  upon  the  Courts  of  the  several  States,  and  upon  federal 
Courts  other  than  the  High  Court,  includes  both  original  and  appellate 
jurisdiction. 
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H.  C.  OF  A.  Sec.  3d  of  the  Judiciary  Act  1903  is  a  valid  exercise  of  the  authority  so 

1905.  conferred,  and  under  it  the  Courts  of  the  several.States  have  federal  appellate 

"^^ —  jurisdiction,  as  regards  the  matters  enumerated  in  sees.   75  and  76  of  the 

AH  YiCK  Constitution,  to  the  same  extent  that,  and  subject  to  the  same  conditions  as, 

Lehmert.  under  the  State  laws  they  have  appellate  jurisdiction  in  matters  to  which  the 

State  laws  apply. 

Hddf  therefore,  that  a  person  being  convicted  in  Victoria  by  a  Police 
Magistrate  of  an  offence  under  sec.  7  of  the  ImmigrcUian  Hestriction  Act  1901, 
and  by  sec.  127  of  the  Justices  Act  1890  (Vict.),  an  appeal  lying  from  a 
conviction  by  a  Police  Magistrate  to  a  Court  of  General  Sessions,  such  person 
ma}'  appeal  to  a  Court  of  General  Sessions. 

Mandamus. 

Before  James  Anderson  Panton,  Esq.,  a  Police  Magistrate,  one 
Ah  Yick  was,  on  the  information  of  Albert  Lehmert,  charged  with 
an  offence  against  sec.  7  of  the  Immigration  Restriction  Act  1901, 
and  being  convicted,  was  ordered  to  be  imprisoned  for  fourteen 
days.     The  defendant  gave  notice  of  appeal  against  this  convic- 
tion to  the  Court  of  General  Sessions  under  the  provisions  of  the 
Justices  Act  1890  (Victoria).     The  appeal  coming  on  for  hearing 
before  His  Honor  Judge  Johnston,  Chairman  of  the  Court  of 
General  Sessions,  objection  was  taken  that  the  Court  had  no 
jurisdiction  to  entertain  the  appeal,  inasmuch  as  the  matter  being 
one  of  federal  jurisdiction,  an  appeal  could  only  be  had  to  the 
High  Court.     On  this  ground  the  learned  Judge  held  that  he 
had  no  jurisdiction.     An  order  nisi  was  then  obtained  from  the 
High  Court  calling  upon  the  learned  Judge  and  the  informant  to 
show  cause  why  a  writ  of  mandamus  should  not  issue  to  compel 
the  learned  Judge  to  hear  and  determine  the  appeal. 

Coldham  (with  him  Ah  Ket),  for  the  defendant,  moved  the  order 
absolute. 

Harrison  Moore,  for  His  Honor  Judge  Johnston.  The  jurisdic- 
tion under  which  the  Police  Magistrate  acted  is  [conferred  by  sec. 
68  of  the  Judiciary  Act  1903.  Two  questions  arise,  whether 
any  right  of  appeal  was  given  by  that  Act,  and  if  so,  had  the 
Court  of  General  Sessions  jurisdiction  to  entertain  the  appeal. 
Sec.  68  deals  exclusively  with  original  jurisdiction,  and  not  with 
appellate  jurisdiction.     Sub-sec  (3)  of  that  section  is  definite  on 


V. 

Lehmkrt. 


2  C.L.R.]  OF  AUSTRALIA.  595 

that  point,  using  emphatic  negative  words,  and  providing  that   ^-  C.  of  a. 
the  only  person  who  can  deal  with  such  a  matter  as  the  present, 
is  one  of  the  persons  i^herein  described.     Sec.  72  of  the  Judiciary     ah  Yick 
Act  1908  deals  with  appeals  in  cases  of  indictment,  but  if  sec.  68 
gives  an  appellate  jurisdiction,  it  would  by  sub-sec.  (2)  (c)  bring 
in  the  appellate  jurisdiction  of  the  State  Courts  as  to  indictments, 
in  spite  of  sec.  72.     By  sec.  4  of  the  Punishment  of  Offences  Act 
1901,   which  was  passed  as   a  temporary   measure  until    the 
establishment  of  the  High  Court,  an  appellate  jurisdiction  was 
given  to  the  Courts  of  the  States  in  such  a  matter  as  the  present. 
It  is  impossible  to  suppose  that  the  legislature  intended  the  same 
result   to  follow   from   the  totally  different  provisions  of  the 
Jvjdiciary  Act  1903.     If  sec.  68  has  nothing  to  do  with  appeals, 
the  appellate  jurisdiction  of  the  Court  of  General  Sessions  and 
the  right  to  appeal  must  be  sought  elsewhere.     Sec.  39  of  the 
Judiciary  Act  1903  confers  certain  federal  jurisdiction  on  the 
several  State  Courts.     It  is  in  a  Part  of  the  Act  distinct  from  that 
in  which  sec.  68  is.     Part  X.,  in  which  sec.  68  occurs,  deals  through- 
out with  matters  which  are  made  offences  by  the  laws  of  the  Com- 
monwealth, and  deals  with  them  exclusively  and  exhaustively. 
Sec.  39  deals  with  civil  jurisdiction,  and  with  certain  criminal  juris- 
diction in  matters  as  to  which  the  State  Courts  would  ordinarily 
have  jurisdiction,  but  in  which  some  federal  matter  intervenes 
which  transfers  the  case  to  federal  jurisdiction.  The  present  offence 
is  wholly  a  creature  of  federal  Statute,  and  any  jurisdiction  as  to 
it  is  given  by  sec.  68  and  not  by  sea  39.     If  sec.  39  did  include 
ca^es  like  the  present,  it  might  bring  into  operation  the  whole  of 
the  State  laws  respecting  appeals  in  cases  of  indictment,  although 
the   appellate  jurisdiction  in   criminal   matters   is    dealt    with 
exhaustively  by  sec.  72.     There  is  no  doubt  that  the  appellate 
jurisdiction  contended  for  in  the  present  case  is  within  the  words 
of  sec.  39,  but  a  consideration  of  other  parts  of  the  Judiciary 
Act  shows  that  that  section  is  not  to  have  such  a  wide  meaning. 
Sea  39  merely  deals  with  the  transformation  of  State  jurisdiction 
into  federal  jurisdiction ;  if  it  was  intended  to  have  the  wider 
meaning  contended  for,  sec.  68  would  be  superfluous.     Even  if 
sea  39  gives  this  appellate  jurisdiction,  ik)  right  of  appeal  is  given 
by  it    Sec.  4  of  the  Punishment  of  Offences  Act  1901  did  give 


596  HIGH   COURT  [1905. 

H.  0.  or  A.    that  right  in  definite  words.     Unless  it  is  given  by  Statute  in 

'^       plain  words  no  right  of  appeal  exists ;  its  existence  will  not  be 

Ah  Yick     presumed :    iJ.  v.  Justices  of  Surrey  (1).     Sec.  39  confers  ori^nal 

Lehmbrt     jurisdiction  only,  and  not  appellate  jurisdiction.     It  is  one  of  a 

set  of  sections  dealing  with  original  jurisdiction  only,  the  appellate 

jurisdiction  of  the  High  Court  being  dealt  with  elsewhere. 
Assuming  that  sec.  39  is  eifective  to  incorporate  the  appellate 
provisions  of  the  State  laws  and  also  the  provisions  of  the  State 
laws  giving  the  right  of  appeal, — in  this  case  sec  127  of  the 
Justices  Act  1890  (Vict.) — the  penalty  imposed  by  sec.  7  of  the 
Immigration  Restriction  Act  1901  is  of  such  a  peculiar  nature 
that  it  does  not  fall  within  sec  127  of  the  former  Act  It  is  more 
nearly  like  the  penalty  referred  to  in  the  proviso  to  that  section. 
As  to  the  power  of  this  Court  to  issue  a  prerogative  writ  of  man- 
damus, it  may  be  that  under  sec  75  (v.)  of  the  Constitution  that 
power  only  exists  where  the  writ  is  sought  against  an  officer  of 
the  Commonwealth.  [He  also  referred  to  Curti$*s  Jurisdiction 
of  Courts  of  United  States,  pp.  67,  68.] 

Cussen  (with  him  Power),  for  the  respondent  Lehmert.  An 
appellate  jurisdiction  is  not  conferred  on  a  Court  of  General 
Sessions  by  sec  39  of  the  Judiciary  Act  1903,  and  if  it  is  pur- 
ported to  be  conferred.  Parliament  has  gone  beyond  its  powers 
under  the  Constitution.  The  Customs  Act  1901,  the  Excise  Act 
1901,  and  the  Distillation  Act  1901,  all  contained  special  provi- 
sions for  appeals  to  the  Courts  of  the  States.  Then  the  Punish- 
ment of  Offences  Act  1901  by  sec.  4  gave  an  appeal  to  the  Courts 
of  the  States  as  to  ofiences  against  laws  of  the  Commonwealth 
at  a  time  when  Parliament  was  contemplating  the  creation  of  the 
High  Court.  It  is  a  reasonable  inference  from  prior  legislation, 
and  from  the  terms  of  the  Judiciary  Act  1903,  that  the  intention 
of  the  legislation  was  that  the  High  Court  should  be  the  only 
Court  of  Appeal  for  offences  against  the  Commonwealth  laws. 
That  inference  should  be  drawn  even  though  the  terms  of 
sec  39  (2)  of  the  Judiciary  Act  1903  when  read  by  themselves 
appear  to  give  an  appellate  jurisdiction  to  the  Courts  of  the 
States.     Sees.  68  to  72  of  the  Judiciary  Act  1903  support  this 

(1)  2  T.R.,  604. 
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view.    A  right  of   appeal   must   be   given   by   something   like  H«  ^-  ^'  ^• 
express  words.     Looking  at  sees.  75,  76  and  77  of  the  Constitu-       ^^^ 
tion,  forming  a  group  of   sections  apart  from   sec.   73,  which     AhYick 
deals  with   appellate  jurisdiction,   no  authority  is  by   sec.   77     lbhmkrt. 

given  to   Parliament   to   invest   the   Courts    of   the   States,  or  ,     

the  Courts  created  by  Parliament,  with  appellate  jurisdiction. 
The  use  of  the  words  "  with  respect  to  any  of  the  matters  men- 
tioned in  the  last  two  sections,"  i.e,  with  respect  to  the  matters 
in  which  the  High  Court  is  given  original  jurisdiction,  shows  that 
clearly.  The  meaning  of  those  words  is  that  Parliament  may 
create  Courts  and  give  them  power,  or  may  invest  the  State 
Courts  with  power,  to  do  what  the  High  Court  can  do  under  sees. 
75  and  76. 

[Griffith  C.J. — Sec.  71  seems  opposed  to  that  view.  It  says 
that  the  judicial  power  of  the  Commonwealth,  which  must  include 
appellate  as  well  as  original  jurisdiction,  shall  be  vested  in  the 
High  Court  and  "in  such  federal  Courts  as  the  Parliament 
creates  and  in  such  other  Courts  as  it  invests  with  federal  juris- 
diction."] 

That  section  must  be  controlled  by  the  subsequent  sections. 
Sec.  71  onlv  deals  with  the  creation  of  Courts  other  than  the 
High  Court,  while  sec.  77  provides  for  the  matters  with  which 
those  Courts  are  to  deal.  The  Judiciary  Act  1903  carries  out 
that  view.  Part  IV.  deals  with  original  jurisdiction  of  the  High 
Court,  Part  V.  with  its  appellate  jurisdiction,  and  Part  VI.  deals 
with  exclusive  and  with  invested  jurisdiction.  The  exclusive 
jurisdiction  must  be  original  jurisdiction  only,  and  invested  juris- 
diction was  also  intended  to  be  original  jurisdiction  only.  In 
Quick  Jk  Garran'a  Australian  Constitution^  at  p.  802,  the  view 
is  taken  that  the  invested  jurisdiction  includes  both  original  and 
appellate  jurisdiction,  and  Martin  v.  Hunter's  Lessee  (1)  is  cited  in 
support  of  it.  So  also  in  Clark's  Constitutional  Law,  2nd  ed.,  p.  168, 
citing  Bors  v.  Preston  (2).  The  views  of  these  writers  are  based 
on  American  cases.  No  doubt  under  the  United  States  Constitu- 
tion a  heirachy  of  Courts  having  appellate  jurisdiction  has  been 
created.     The  language  of  that  Constitution,  however,  as  to  the 

(1)  1  Wheat,  304.  (2)  111  U.S.,  262. 
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H.  0.  OP  A.  granting  of  judicial  power  is  very  different  from  that  in  the  Aus- 
^^^       tralian  Constitution.      [He  also  referred  to   Holfa   Concurrent 
Ah  Yiok     Jurisdiction^  pp.  8,  156.] 

Lkhmebt.  [Harrison  Moore. — What  has  been  decided  in  the  United  States, 
notably  in  Osbom  v.  Bank  of  the  United  States  (1\  is  that  in 
those  matters  in  which  the  Supreme  Court  has  original  jurisdic- 
tion under  the  Constitution,  appellate  jurisdiction  cannot  be  con- 
ferred upon  it.  But  if  the  case  be  one  which,  though  in  one  aspect 
— from  the  character  of  the  parties — within  the  original  jurisdic- 
tion, is  in  another  aspect — as  arising  under  the  Constitution  or 
some  law  of  Congress — within  the  appellate  jurisdiction,  the 
Supreme  Court  will  not  be  prevented  from  exercising  appellate 
jurisdiction  merely  because  it  would  have  original  jurisdiction 
over  the  parties.  That  was  the  case  in  Cohens  v.  Virginia  (2). 
Put  shortly,  the  decisions  are  to  this  effect — Where  original  juris- 
diction is  granted  to  the  Supreme  Court,  that  Court  may  exercise 
original  jurisdiction  only  unless  there  is  an  appellate  jurisdiction 
aliunde.] 

If  Parliament  has  power  to  create  a  hierarchy  of  Courts,  it  does 
not  follow  that  it  will  take  the  hierarchies  of  Courts  existing  in 
the  several  States.  It  may  choose  to  give  a  right  of  appeal  from 
a  federal  Court  to  a  State  Court.  Without  the  Judicial^  Act  1903 
this  Court  could,  under  the  Constitution,  entertain  this  appeal. 
Sec.  39  (2)  (b)  of  the  Judiciary  Act  1903,  therefore,  seems  to  be 
unnecessary,  but  if  any  conclusion  is  to  be  drawn  from  it,  it  sup- 
ports the  view  that  it  was  intended  to  confer  only  original  jurisdic- 
tion. It  was  intended  to  cover  appeals  from  decisions,  not  of  Judges 
of  the  Supreme  Court,  but  of  Courts  outside  the  Supreme  Court.  It 
was  never  intended  by  sec.  73  of  the  Constitution  that  Parliament 
might  take  away  the  appellate  jurisdiction  of  the  High  Court,  and 
give  it  to  some  other  Court.  That  undoubtedly  might  be  the  result 
if  the  contention  for  the  appellant  were  correct.  Parliament  might 
take  away  the  whole  appellate  power  of  the  High  Court,  except 
as  to  appeals  from  the  Supreme  Courts  of  the  States,  and  might 
give  that  appellate  power  to  a  State  Court.  By  sec.  39  (2)  (d) 
of  the  Judiciary  Act  1903  the  persons  therein  mentioned  are 

(1)9  Wheat.,  738,  at  p.  820  (2)  6  Wheat.,  264. 
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personce  designatce,  and  coine  within  the  principle  that  they  are  ^  ^'  ^^  ^• 
not  subject  to  ordinary  appeals. 

Ah  Yick 

Coldlia-ni  in  reply.   Parliament  has  power  to  confer  an  appellate    l^hmert 

jurisdiction  upon  the  Courts  of  the  States.     The  construction  put       ^ 

by  the  respondent  upon  sec.  77  of  the  Constitution  is  too  narrow. 
It  requires  the  insertion  of  the  word  "  original  "  before  the  word 
'*  jurisdiction"  wherever  it  occurs  in  that  section.  Where  it  was 
intended  to  distinguish  between  appellate  and  original  jurisdiction 
it  has  been  done  in  specific  language.  The  judicial  power  of  the 
Commonwealth — and  that  includes  appellate  as  well  as  original 
power — is  by  sec.  71  vested  not  only  in  the  High  Court,  but  also 
in  such  other  Courts  as  Parliament  creates,  and  such  other  Courts 
as  Parliament  invests  with  federal  jurisdiction.  If  the  respondent's 
view  is  correct,  Parliament  cannot  invest  either  State  Courts,  or 
federal  Courts  of  its  own  creation,  with  appellate  jurisdiction. 
By  sec.  71  of  the  Constitution  nothing  is  created  or  done ;  the 
section  is  merely  matter  declaratory.  Sec.  51  (xxxix.)  gives  Par- 
liament authority  to  make  laws  as  to  matters  incidental  to  the 
execution  of  any  power  vested  by  the  Constitution  in  the  federal 
judicature.  The  determination  as  to  which  of  the  Courtsr  created 
by  Parliament,  or  invested  by  it  with  federal  jurisdiction,  shall 
exercise  original  jurisdiction,  and  which  appellate  jurisdiction,  is 
a  matter  incidental  to  the  execution  of  a  power  vested  by  the 
Constitution  in  the  federal  judicature.  Sec.  77  was  intended  to 
get  over  the  difficulties  which  arose  in  the  United  States.  The 
Parliament  has  effectively  given  an  appellate  jurisdiction  in  this 
matter  to  the  Court  of  General  Sessions  of  Victoria.  The  words 
"  federal  jurisdiction  "  in  sec.  39  of  the  Jvdiciary  Act  1903  are 
used  in  the  same  sense  as  they  are  used  in  sec.  77  of  the  Constitu- 
tion. The  intention  of  Parliament  was  that  the  several  Courts  of 
the  States  should  hear  and  determine  matters  as  to  which  they 
were  given  federal  jurisdiction  in  the  same  way  as  they  would 
hear  and  determine  matters  as  to  which,  as  State  Courts,  they  had 
jurisdiction.  The  words  in  sec.  39  (2)  of  the  Judiciary  Act  1903 
"  within  the  limits  of  their  several  jurisdictions  "  mean  within 
the  limits  of  their  jurisdictions  as  to  State  mattera  The  word 
'^  several  "  is  applied  both  to  Courts  and  jurisdictions,  and  indicates 
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Lkhmert. 


H.  C.  OF  A.  the  several  jurisdictions  of  each  CJourt  There  is  nothing  in  the 
section  itself  which  suggests  a  limitation  to  original  jurisdiction. 
It  is  said  that  sec.  39  must  be  limited  to  original  jurisdiction, 
because  sees.  34  and  35  deal  with  appellate  jurisdiction.  But  those 
sections  do  not  confer  jurisdiction,  but  limit  the  jurisdiction  con- 
ferred by  the  Constitution,  sec.  73.  The  only  conclusion  to  be 
drawn  from  Part  V.  of  the  Judiciary  Act  1903  is  in  the  appel- 
lant's favour.  A  jurisdiction  to  hear  the  appeal  is  conferred  in 
this  case  on  the  Court  of  General  Sessions.  The  argument  that 
there  is  a  presumption  that  no  right  of  appeal  exists  unless  it  is 
given  in  express  terms  has  been  pushed  too  far. 

Whether  the  appellant  has  gone  to  the  right  Court  or  not,  he 
is  a  person  who  has  a  right  to  appeal :    The  Constitution,  sec.  73. 
If  he  is  such  a  person,  why  should  he  not  go  to  the  Court  which 
has  jurisdiction  to  entertain  this  particular  class  of  appeals  ?      If 
Parliament  intended  by  the  Judiciary  Act  1903  to  do  away  with 
the  right  of  appeals  to  the  State  Courts  in  federal  matters,  it  is 
curious  that  it  should  have  left  unrepealed  those  sections  of  the 
Customs  Act  1901,  the  Beer  Excise  Act  1901,  the  Distillation  Act 
1901,  and  the  Excise  Act  1901,  which  give  a  right  of  appeal  in 
certain  matters  to  the  State  Courts.     By  sec.  79  of  the  Judiciary 
Act  1903  it  was  intended  not  only  that  the  laws  of  procedure  of 
each  State,  but  also  those  laws  giving  substantive  rights,  should 
apply  to  Courts  exercising  federal  jurisdiction.   The  nature  of  the 
penalty  imposed  by  sec.  7  of  the  Immigration  Restriction  Act 
1901  does  not  bring  the  case  within  the  proviso  to  sec.  127  of  the 
Justices  Act  1890  (Vict.).     The  imprisonment  is  absolute  in  the 
first  instance,  and  there  is  no  order  to  find  security.     Mandamus 
is  the  proper  remedy  in  this  case.     Sec  80  of  the  Judiciary  Act 
1903,  which  directs  that,  so  far  as  the  provisions  of  the  laws  of 
the  Commonwealth  are  inadequate  to  provide  adequate  remedies, 
the  common  law  of  England  shall  govern  all  Courts  exercising 
federal  jurisdiction,  was  intended  for  this   very  class   of  casea 
Mandamus  is  under  the  common  law  the  proper  remedy  in  a 

case  like  this. 

Cur,  adv,  volt 


August  7th. 


Griffith  C.J.     This  is  in  form  a  motion  to  make  absolute  an 
order   for  mandamus  directing  the  Chairman   of  the  Court  of 
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General  Sessions  in  Melbourne  to  hear  an  appeal  from  a  convic- 
tion by  a  Police  Magistrate.     It  is  in  reality  an  invocation  of  the 
appellate  jurisdiction  of  this  Court.     The  granting  of  writs  of     Ah  Yick 
mandamus,  prohibition,  and  habeas  corpus  at  common  law  may  be    Lehmert. 
regarded  as  in  one  sense  an  exercise  of  original  jurisdiction,  and 
in    another   as   the   exercise   of  appellate  jurisdiction.      When 
there  is  a  general  appeal  from  an  inferior  Court  to  another  Court, 
the  Cou>t  of  Appeal  can  entertain  any  matter,  however  arising, 
which  shows  that  the  decision  of  the  Court  appealed  from  is 
erroneous.     The  error  may  consist  in  a  wrong  determination  of  a 
matter  properly  before  the  Court  for  its  decision,  or  it  may  con- 
sist in  an  assertion  by  that  Court  of  a  jurisdiction  which  it  does 
not  possess,  or  it  may  consist  in  a  refusal  of  that  Court  to  exercise 
a  jurisdiction  which  it  possesses.     In  all  these  cases  the  Court  of 
Appeal  can  exercise  its  appellate  jurisdiction  in  order  to  set  the 
error  right.     For  instance,  if  the  Court  of  Appeal  in  England 
were  to  hear  an  appeal  from  the  King  s  Bench  Division  in  a  case 
in  which  no  appeal  lay,  the  remedy  would  be  by  appeal  to  the 
House  of  Lords,  and  that  tribunal,  as  it  has,  I  think,  done  in  some 
instances,  would  allow  the  appeal  and  reverse  the  decision  of  the 
Court  of  Appeal,  on  the  ground  that  it  had  sought  to  exercise  a 
jurisdiction  which  it  did  not  possess.     In  the  same  way  if  the 
Court  of  Appeal  declined  to  entertain  an  appeal  from  the  King's 
Bench  Division  in  a  case  in  which  it  could  entertain  an  appeal, 
the  House  of  Lords,  as  an  appellate  tribunal,  would  set  it  right. 
These  considerations  show  that  this  is  really  an  invocation  of  the 
appellate  jurisdiction  of  this  Court.     It  was  so  held  in  the  United 
States  in  1803  in  Marhury  v.  Madison  (] ).     No  question  there- 
fore arises  as  to  the  validity  of  sec.  33  of  the  Judiciary  Act  1903, 
which  provides  that  "  The  High  Court  may  make  orders  or  direct 
the  issue  of  writs — (a)  commanding  the  performance  by  any 
Court  invested  with  federal  jurisdiction,  of  any  duty  relating  to 
the  exercise  of  its  federal  jurisdiction  ;  or  (6)  requiring  any  Court 
to  abstain  from  the  exercise  of  any  federal  jurisdiction  which  it 
does  not  possess ;  or    .    .    •    {e)  of  mandamus."    It  was  pointed 
out  in  Parkin  v.  James  (2)  that  the  jurisdiction  of  the  High 

(1)  1  Cranch.,  137.  (2)  2  C.L.R.,  315. 
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Act  1903,  and  sec.  33  therefore  ou^ht  not  to  be  construed  as  con- 
Ah  Yick  ferring  a  new  jurisdiction  on  this  Court,  but  merely  as  a  direction 
Leh'mert  *^  ^^  ^^®  manner  in  which  its  jurisdiction  may  be  exercised. 
This  is  sufficient  to  show  that  no  difficulty  exists  as  to  the  juris- 
dicton  of  this  Court  to  entertain  an  appeal  in  the  present  case, 
and  that  it  is  quite  immaterial  whether  this  motion  is  regarded  as 
an  application  for  a  mandamus,  or  as  an  application  for^n  order 
to  the  Court  of  General  Sessions  to  hear  the  case,  or  as  an  appeal 
from  a  decision  of  that  Court  refusing  to  entertain  the  case.  It 
follows  incidentally  from  what  I  have  said,  that  in  this  case  an 
appeal  lies  as  of  right,  and  therefore  that  it  was  not  strictly- 
necessary  to  move  for  an  order  nisi  for  a  mandamus,  and  that 
the  proper  title  of  the  matter  is  Ah  Yick  v.  Lehviei^t 

I  pass  now  to  the  main  question  raised  before  us,  which  is 
whether  the  Courts  of  General  Sessions  of  Victoria  have  appellate 
federal  jurisdiction  conferred  upon  them  by  Statute.  It  is  not 
»  seriously  in  controversy  that,  if  the  offence  charged  in  the  case 
before  us  had  been  an  offence  created  by  State  law,  an  appeal 
would  lie  to  the  Court  of  General  Sessions.  By  that  law  an 
appeal  to  the  Court  of  General  Sessions  is  given  from  a  conviction 
of  a  Court  of  Petty  Sessions  imposing  a  penalty  exceeding  £5 
or  a  term  of  imprisonment,  with  a  proviso  that  an  appeal  does 
not  lie  where  imprisonment  is  adjudged  for  failure  to  comply 
with  an  order  for  the  finding  of  sureties  or  for  the  giving  of  any 
security.  The  appellant  in  the  present  case  was  sentenced  to  a 
term  of  imprisonment.  A  point  was  made  that,  owing  to  the 
peculiar  language  of  sec.  7  of  the  Immigration  Restriction  Act 
1901,  an  appeal  might  not  lie  from  a  conviction  under  it  to  a 
Court  of  General  Sessions.  However,  the  argument  was  not 
seriously  pressed,  and  I  do  not  think  there  is  anything  in  it. 

Whether  the  Court  of  General  Sessions  had  jurisdiction  to 
entertain  this  appeal  depends  upon  the  terms  of  the  Constitution 
and  of  the  Jvdiciary  Act  1903.  The  Constitution  (sec  71), 
provides  that:  "The  judicial  power  of  the  Commonwealth  shall 
be  vested  in  a  Federal  Supreme  Court,  to  be  called  the  High 
Court  of  Australia,  and  in  such  other  federal  Courts  as  the  Parlia- 
ment creates,  and  in  such  other  Courts  as  it  invests  with  federal 
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jurisdiction."  I  pause  there  to  remark  that  judicial  power  is  an  H-  C.  of  a. 
attribute  of  sovereignty  which  must  of  necessity  be  exercised  by 
some  tribunal,  that  that  tribunal  must  be  constituted  by  the  ah  Yick 
sovereign  power,  and  that  the  limits  within  which  the  judicial  lehJ^^'ej^t 
pK)wer  is  to  be  exercised  by  the  tribunal  must  be  defined.  In  the 
case  of  the  High  Court,  the  extent  to  which  that  Court  may  exer- 
cise judicial  power  is  defined  by  the  Constitution ;  in  the  case  of 
other  Courts  it  is  not  defined  by  the  Constitution,  and  must,  again 
of  necessity,  be  defined  by  the  Commonwealth  law  which  creates 
those  Courts  or  invests  them  with  federal  jurisdiction.  The  term  / 
"  federal  jurisdiction  "  means  authority  to  exercise  the  judicial 
power  of  the  Commonwealth,  and  again  that  must  be  within  limits 
prescribed.  Then  "federal  jurisdiction"  must  include  appellate 
jurisdiction  as  well  as  original  jurisdiction.  The  whole  scheme  of 
the  Constitution  assumes  that  the  judicial  power  includes  both  in 
the  case  of  the  High  Court,  and  from  the  history  of  the  Constitu- 
tion and  the  practice  in  English-speaking  countries,  it  must  be 
taken  for  granted  that  the  judicial  power  was  known  by  the 
framers  of  the  Constitution  to  include  both,  and  that  those  framers 
intended  that  the  judicial  power  might  be  exercised  by  Courts  of 
original  jurisdiction  or  by  Courts  of  appellate  jurisdiction.  Then 
sec.  73  of  the  Constitution  defines  the  appellate  jurisdiction  of  the 
High  Court.  Amongst  other  matters  of  appellate  jurisdiction  the 
High  Court  is  authorized  to  hear  appeals  from  all  Courts  having 
federal  jurisdiction,  "with  such  exceptions  and  subject  to  such 
regulations  as  the  Parliament  prescribes,"  and  none  have  been  pre- 
scribed which  aflfect  the  present  case.  Sec.  75  defines  and  enumer- 
ates five  classes  of  cases  in  which  the  High  Court  has  original 
jurisdiction,  and  sec.  76  four  others  in  which  Parliament  may 
confer  original  jurisdiction  upon  the  High  Court.  In  all  other 
matters,  as  at  present  advised,  I  think  the  High  Court  has  no 
original  jurisdiction,  and  cannot,  qud  High  Court,  have  it.  Then 
sec.  77  provides  that  Parliament  may  make  laws — *'  (i.)  Defining 
the  jurisdiction  of  any  federal  Court  other  than  the  High  Court," 
and  "  (ill.)  Investing  any  Court  of  a  State  with  federal  jurisdic- 
tion." Now,  the  power  to  create  a  federal  Court  depends  upon 
sec  71.  The  judicial  power  exists  as  an  attribute  of  sovereignty, 
and,  so  far  as  it  is  not  left  to  the  High  Court,  it  is  for  the  Parlia- 
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H.  C.  OF  A.  ment  to  say  what  jurisdiction  each  Court  shall  have.     Taking 
j  ,^^       sec.  71  into  consideration,  sec  77  (i.)  means  that  the  Parliament 

Ah  Yick  may  establish  any  Court  to  be  called  a  federal  Court,  and  may 
Lehmbbt.  S^^®  ^^  jurisdiction  to  exercise  any  judicial  power  of  the  Common- 
wealth, which  the  Parliament  may  think  fit  to  confer  upon  it, 
either  by  way  of  appellate  or  original  jurisdiction.  Sub-sec.  (m.) 
must  receive  a  precisely  similar  interpretation.  Parliament  may 
invest  any  Court  of  a  State  with  authority  to  exercise  federal 
judicial  power,  again  to  the  extent  prescribed  by  the  Statute. 
There  is  nothing  to  restrict  that  judicial  power  to  original  juris- 
diction any  more  than  to  appellate  jurisdiction,  and  there  is  no 
reason  why  there  should  be  a  restriction.  There  can  be  no  doubt 
that  Parliament  might  think  fit  to  invest  one  Court  exclusively 
with  original  jurisdiction,  another  with  appellate  jurisdiction, 
and  another  with  both.  There  is  nothing  to  limit  that  power. 
Any  power  that  falls  within  the  words  "federal  jurisdiction" 
may  be  conferred  on  any  Court  which  Parliament  thinks  fit  to 
invest  with  federal  jurisdiction. 

Those  being  the  powers  of  Parliament,  we  come  next  to  sec  39 
of  the  Judiciary  Act  1903,  in  which  Parliament  attempted  to 
exercise  its  powers,  and  the  question  is,  what  is  the  effect  of  that 
enactment?  There  is  no  doubt  that  sec.  39  is  fi-amed  for  the 
purpose  of  exercising  the  powers  conferred  by  sec.  77  of  the 
Constitution.  The  words  of  sec  39  (2)  are  : — "  The  several 
Courts  of  the  States  shall  within  the  limits  of  their  several  juris- 
dictions, whether  such  limits  are  as  to  locality,  subject-matter,  or 
otherwise,  be  invested  with  federal  jurisdiction,  in  all  matters  in 
which  the  High  Court  has  original  jurisdiction,  or  in  which  orig- 
inal jurisdiction  can  be  conferred  upon  it,  except  as  provided  in 
the  last  preceding  section,  and  subject  to  the  following  conditions 
and  restrictions."  In  the  first  place  it  is  to  be  remarked  that  the 
words  ''  in  all  matters  in  which  the  High  Court  has  original  juris- 
diction, or  in  which  original  jurisdiction  can  be  conferred  upon  it," 
are  mere  words  of  reference  to  the  matters  enumerated  in  sees.  75 
and  76  of  the  Constitution.  With  respect  to  those  matters,  and 
those  only,  the  several  Courts  are  invested  with  federal  jurisdic- 
tion. The  circumstance  that  the  words  "  original  jurisdiction  "  are 
used  twice  in  sec.  39  of  the  Judiciary  Act  does  not  in  any  way 
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limit  the  subject  of  the  power — the  words  are  mere  words  of  refer-   H-  C-  ^'  '^• 
enca    We  start  then  with  this, — as  to  the  nine  classes  of  cases      ^^] 
enumerated  in  sees.  75  and  76  of  the  Constitution  the  several     ah  Yiok 
Courts  of  the  States  are  invested  with  federal  jurisdiction.   I  have    l^hmert. 

already  pointed  out  what  "  federal  jurisdiction  "  means.     But  the       

jurisdiction  with  which  those  Courts  are  invested  js  qualified  by 
the  words  "  within  the  limits  of  tlieir  several  jurisdictions."  The 
enactment  is  general  and  applies  to  all  the  Courts  of  all  the  States. 
Some  of  the  Courts  of  the  States  have  original  jurisdiction  only. 
Two  at  least  of  those  Courts  have  appellate  jurisdiction  only.  A 
great  many  have  both  original  and  appellate  jurisdiction.  This 
enactment  relates  to  all  the  Courts  of  the  States,  and  may  be  read 
as  if  all  those  Courts  were  enumerated.  Let  us  take  the  Court 
of  General  Sessions  of  Victoria  and  apply  the  section  to  this  Court, 
and  it  will  read  thus : — "  Courts  of  General  Sessions  of  the  State 
of  Victoria  shall  within  the  limits  of  their  jurisdiction  be  invested 
with  federal  jurisdiction  in  all  matters  enumerated  in  sees.  75  and 
76  of  the  Constitution."  Then  we  have  to  inquire  what  is  the  juris- 
diction of  Courts  of  General  Sessions  in  Victoria  ?  On  that  inquiry 
we  find  that  they  have  both  original  and  appellate  jurisdiction. 
Why  should  it  be  said,  when  those  Courts  can  exercise  the  judicial 
power  of  the  Commonwealth  within  the  limits  of  their  jurisdiction, 
that  it  is  to  be  limited  to  original  jurisdiction,  and  is  not  to  include 
appellate  jurisdiction  ?  I  can  see  no  sufficient  reason  for  so  limit- 
ing the  words.  In  my  judgment,  sec.  39  confers  authority  on  each 
State  Court  to  exercise  the  judicial  power  of  the  Commonwealth  ^ 
in  the  enumerated  classes  of  cases,  as  to  all  such  matters  as  are 
in  other  respects  within  the  limits  of  its  jurisdiction  a.s  defined 
by  the  State  laws  by  which  it  is  established.  And  I  think  that 
that  authority  is  conferred  to  the  same  extent,  and  for  the  same 
purposes,  and  is  to  be  exercised  in  the  same  manner,  as  if  the 
Court  had  been  established  as  a  federal  Court  with  jurisdiction  to 
exercise  the  federal  judicial  power  to  the  extent,  and  for  the 
purposes,  for  which  it  was  actually  established.  That  being  so, 
it  appears  to  me  that,  on  the  plain  words  of  sec  39,  the  Court  of 
General  Sessions  had  authority  to  exercise  its  appellate  jurisdic- 
tion, and  to  hear  the  appeal  from  a  Police  Magistrate,  with  regard 
to  an  offence  against  the  Immigration  Restriction  Act  1901.   That 
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H.  C.  OF  A.  appears  to  me  the  literal  construction  of  sec.  39,  and  it  is  impos- 
sible to  arrive  at  any  other  conclusion  without  imposing  a  limit 

Ah  Yick     upon  the  words  which  is  not  to  be  found  within  the  section  itself. 

Lbhmbrt  Reliance,  however,  has  been  placed  upon  previous  legislation.  An 
Act  called  the  Punishment  of  Offences  Act  1901,  passed  in  December 
1901,  and  which  was  a  temporary  Act,  contained  a  provision  in 
sec.  2  that : — "  The  law  in  each  State  respecting  the  arrest  and 
custody  of  offenders,  and  the  procedure  for  their  summary  con- 
viction or  for  their  examination  and  commitment  for  trial  on 
indictment  or  information  and  for  holding  accused  persons  to  bail, 
shall  apply  and  be  applied  so  far  as  they  are  applicable  to  per- 
sons who  are  charged  with  offences  against  the  laws  of  the 
Commonwealth  committed  within  the  State."  It  further  pro- 
vided by  sec.  3  that  the  several  Courts  and  magistrates  of  each 
State,  exercising  jurisdiction  as  to  the  matters  mentioned  in  sec.  2, 
should  have  the  like  jurisdiction  with  respect  to  persons  charged 
with  offences  against  the  laws  of  the  Commonwealth,  with  a  pro- 
viso that  such  jurisdiction  should  only  be  exercised  with  respect 
to  summary  conviction  or  examination  and  commitment  for  trial 
"  by  a  Stipendiary,  Police,  or  Special  Magistrate,  or  some  Magis- 
trate of  the  State  who  is  specially  authorized  by  the  Governor- 
General  to  exercise  such  jurisdiction."  Sec.  4  of  the  Act  expressly 
gave  an  appeal  from  any  Court  of  a  State  exercising  jurisdiction 
under  the  Act  "  to  the  Court  and  in  the  manner  provided  by  the 
law  of  that  State  for  appeal  from  the  like  convictions  judgments 
sentences  or  orders  in  respect  of  persons  charged  with  offences 
against  the  laws  of  that  State."  That  Act  was  a  temporary  one, 
to  cease  to  have  effect  upon  the  establishment  of  the  High  Court. 
It  was  therefore  conferring  federal  jurisdiction  of  a  certain  class 
upon  Courts  of  the  States,  and,  as  by  the  Constitution  an 
appeal  from  the  decisions  of  such  Courts  lay  to  the  High 
Court,  there  being  no  High  Court  then  constituted,  the 
result  would  have  been  that,  if  sec  4  had  not  existed,  there 
would  have  been  no  practicable  appeal — ^it  would  have  been  an 
appeal  in  name,  but  to  a  non-existent  Court*.  It  was  necessary, 
therefore,  to  make  provision  for  some  appeal,  and  it  was  also 
natural  that  that  provision  should  be  temporary,  because,  as  soon 
as  the  High  Court  was  established,  it  became  an  appellate  Court 
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in  all  these  cases.     Now,  the  Jvdiciary  Act  1903  and  the  consti-  H-  ^  ^^  A. 

tntion  of  the  High  Court  were  contemplated  and  proposed  before       ^ 

December  1901.  When  the  Judiciary  Act  came  to  be  passed  in  ah  Vick 
1903,  it  was  no  longer  necessary  to  provide  special  Courts  of  lph^ert 
Ap|>eal  from  summary  convictions  by  State  Courts.  Whether 
other  Courts  of  Appeal  should  be  created  or  not  was  a  matter  for 
the  consideration  of  Parliament.  It  might  have  been  contented 
to  leave  appeals  to  the  High  Court,  or  it  might  have  created  other 
intermediate  appeal  Courts. 

If  the  construction  of  sec.  39  of  the  Judiciary  Act  1903  which 
I  have  given  be  correct,  the  Parliament  has  adopted  the  latter 
course,  and  has  conferred  upon  State  Courts  which  have  appellate 
jurisdiction  similar  appellate  federal  jurisdiction  in  the  enumerated 
classes  of  cases.  So  that  no  inference  can  be  drawn  from  the 
existence  of  the  appellate  jurisdiction  created  by  the  Punishment 
of  Offenders  Act  1901,  and  the  fact  that  the  language  creating 
that  jurisdiction  is  not  repeated  in  terms  in  the  Judicially  Act 
1903. 

A  stronger  argument  was  drawn  from  sec.  68  of  the  Judiciat^ 
Act  1903,  which,  in  eflFect,  repeats  the  provisions  of  sees.  2  and 
3  of  the  Punishment  of  O^enders  Act  1901,  but  does  not  repeat 
those  of  sec.  4  of  that  Act.  Now,  if  sees.  68  and  39  of  the 
Judiciary  Act  1903  covered  precisely  the  same  ground,  there 
might  be  some  force  in  that  argument,  though  it  would  still  be 
contrary  to  the  accepted  canons  of  construction  to  hold  that,  where 
there  are  two  affirmative  enactments  in  the  same  Act  each  dealing 
with  the  same  matter,  one  is  to  be  taken  as  negativing  the  other. 
But  on  examination  it  will  be  seen  that  sees.  68  and  39  probably 
do  not  cover  the  same  ground.  Sec.  39  applies  only  to  the  nine 
classes  of  cases  enumerated  in  sees.  75  and  76  of  the  Constitution. 
Sec.  68  applies  to  all  persons  charged  with  offences  against  the 
laws  of  the  Commonwealth.  Now,  unless  it  can  be  asserted  that 
there  can  be  no  offence  against  the  laws  of  the  Commonwealth 
which  does  not  fall  within  one  of  the  nine  classes  of  cases 
enumerated  in  sees.  75  and  76  of  the  Constitution,  sec.  68  of  the 
Judiciary  Act  1903  was  necessary.  I  should  be  very  sorry  to 
affirm  that  sees,  75  and  76  of  the  Constitution  do  cover  every 
possible  case  of  offences  against  the  laws  of  the  Commonwealth. 
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They  cover  every  offence  against  the  Statutes  of  the  CoDamon- 
wealth  as  they  at  present  exist,  so  far  as  I  know,  but  I  apprehend 
that  many  cases  may  arise  in  which  it  will  be  at  least  doubtful 
whether  those  sections  cover  them.  At  any  rate  that  point  is 
not  so  clear  as  not  to  admit  of  argument.  In  that  view  sec  68, 
if  it  was  not  a  necessary  provision,  was  a  very  wise  one,  in  order 
to  deal  with  any  case  which  did  not  fall  within  the  original 
jurisdiction  of  the  High  Court. 

For  these  reasons  I  am  of  opinion  that  the  Court  of  General 
Sessions  had  jurisdiction  to  hear  and  determine  the  appeal  from 
the  Police  Magistrate,  and  ought  to  have  entertained  it,  and 
therefore  that  this  appeal  should  be  allowed. 


Barton  J.  I  am  of  the  same  opinion.  His  Honor  the  Chief 
Justice  has  said  that  this  is  a  case  of  the  exercise  of  appellate 
rather  than  of  original  jurisdiction.  While  agreeing  with  him, 
I  do  not  for  a  moment  say  that  this  is  not  a  case  in  which  a 
mandamus  could  issue  from  this  Court.  I  am  not  sure  it  was 
actually  necessary  to  make  the  special  provision  contained  in  sec. 
33  of  the  Jiodiciary  Act  1903  authorizing  the  issue  of  writs  of 
mandamus.  It  is  established  in  the  case  of  Marbwry  v.  Madison 
(1),  that,  if  a  mandamus  is  sought  from  a  Court  of  appellate 
jurisdiction,  it  must  be  shown  that  its  grant  is  an  exercise  of 
appellate  jurisdiction.  The  position  is  clearly  stated  in  Quick 
aiid  Gai^ans  Constitution  of  the  Australian  Covimomvealth,  at 
p.  779.  It  is  as  follows: — "The  principles  established  in  Marburg 
v.  Madison  are  very  clear.  Where  a  writ  of  mandamus  is  sought, 
the  first  question  is  whether  *  the  principles  and  usages  of  law' 
warrant  the  issue  of  a  mandamus  as  the  proper  remedy  in  the  case; 
and  if  that  question  is  answered  in  the  affirmative,  the  question 
remains  whether  the  Supreme  Court  has  jurisdiction  over  the 
parties  or  the  subject-matter.  If  the  mandamus  is  sought  against 
a  non-judicial  officer,  it  is  an  exercise  of  original  jurisdiction, 
and  the  Court  can  only  act  if  the  matter  comes  within  the 
scope  of  its  original  jurisdiction."  (That  is  the  mandamus 
provided  for  by  sub-sec.  (v.)  of  sec.  75  of  the  Australian  Con- 
stitution.)    ''  If  the  mandamus  is  sought  against  a  Court  it  is 

(1)  1  Crancb.»  137. 
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an  exercise  of  appellate  jurisdiction,  and  the  Court  can  only  act  H.  C.  of.a. 
if  the  matter  comes  within  the  scope  of  its  appellate  jurisdiction."  ^  ^ 
That  represents  the  law  as  laid  down  in  Marbury  v.  Madison  (1).  ah  Yiok 
Of  course  it  is  well  known  that  there  is  a  difference  between  our  l^hmebt 
Constitution  and  that  of  the  United  States,  because  in  the 
former,  original  jurisdiction  is  by  sec.  75  (v.)  given  to  the  High 
Court  in  matters  in  which  mandamus  is  sought  against  a  non- 
judicial officer  of  the  Commonwealth.  That  case  was  not  provided 
for  in  the  United  States  Constitution,  and  hence  the  decision  in 
Marbit/ry  v.  Madison  that  mandamus  to  a  non-judicial  officer 
was  outside  the  powers  of  the  Constitution,  and  that  therefore 
the  Act  of  Congress  purporting  to  authorize  the  grant  of  such 
a  mandamus  was  not  valid.  That  additional  jurisdiction,  how- 
ever, being  given  by  our  Constitution,  it  seems  to  me  that  there  is 
nothing  in  the  contention  that,  as  sub-sec.  (v.)  of  sec.  75  gives 
original  jurisdiction  to  the  High  Court  in  that  particular  class  of 
mandamus,  it  has  an  exclusive  effect  as  to  other  cases  of  mandamus. 
In  my  opinion  it  is  clear  that  sec.  75  (v.)  was  inserted  to  prevent 
doubts  from  arising  by  reason  of  the  decision  to  which  I  have 
referred,  and  that  it  has  no  other  effect  than  to  add  a  new  and 
distinct  power  to  the  powers  which  the  High  Court  inherently 
possesses — I  mean  those  which  are  necessary  to  secure  that  any 
other  Court  created  or  invested  with  federal  jurisdiction  by  the 
Parliament  does  not  either  exceed,  or  deny  the  exercise  of,  its 
jurisdiction. 

Passing  to  the  main  contentions  in  the  case,  it  is  argued  on 
behalf  of  the  respondent  that  sec.  68  of  the  Judiciary  Act 
deals  exclusively  with  original  jurisdiction,  and  not  with  any 
appellate  jurisdiction,  and  that  sub-sec.  (3)  of  that  section  in  par- 
ticular deals  exclusively  and  exhaustively  with  the  jurisdiction 
of  the  enumerated  persons  in  respect  of  summary  convictions,  &c., 
80  telling  us  that  it  is  dealing  with  original  jurisdiction  only. 
The  w^ords  of  the  sub-section  seem  strongly  to  support  that 
contention.  After  the  provisions  of  sub-sees,  (l)and  (2)  applying 
State  laws  respecting  the  arrest  and  custody  of  offenders,  their 
summary  conviction,  their  examination  and  commitment  for  trial, 
and  their  trial  and  conviction  on  indictment,  to  persons  charged 

(1)1  Cranoh.,  137. 
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with  oflfences  against  the  laws  of  the  Commonwealth,  and  con- 
ferring upon  the  several  Courts  of  the  States,  exercising  juris- 
diction in  respect  of  those  matters,  a  like  jurisdiction  in  respect 
of  offences  against  the  laws  of  the  Commonwealth,  sub-sec.  (3) 
provides  that  "  such  jurisdiction  shall  not  be  judicially  exercised 
with  respect  to  the  summary  conviction  or  examination  and 
commitment  for  trial  of  any  person  except  by  a  Stipendiary  or 
Police  or  Special  Magistrate,"  &c.  The  authorities  indicated  in 
that  sub-section  are  clearly  such  authorities  as  do  exercise  original 
jurisdiction,  and  do  not  include  chairmen  of  General  Sessions, 
nor  does  their  enumeration  include  the  name  of  any  judicial 
authority  upon  whom  it  might  be  expected  that  appellate  juris- 
diction would  be  conferred.  That  being  so,  it  seems  clear  the 
respondent  has  adopted  the  right  construction  of  sec.  68.  But  I 
think  that  one  strong  difference  between  sees.  68  and  39  is  that 
sec.  68  does  deal  with  matters  of  original  jurisdiction,  not  neces- 
sarily only  with  those  enumerated  in  sees.  75  and  76  of  the 
Constitution,  while  sec  39  goes  far  beyond  that  purpose. 

The  next  matter  to  which  the  respondent's  counsel  refers  is  the 
Punishment  of  Offences  Act,  passed  in  1901  and  to  cease  to 
have  effect  upon  the  establishment  of  the  High  Court,  and  there- 
fore now  spent.  It  is  pointed  out  that  sees.  2  and  3  of  that  Act 
deal  with  the  same  matters  as  are  subsequently  dealt  with  by  sec. 
68  of  the  Judiciary  Act,  and  in  almost  the  same  words.  But 
sec.  4  of  the  Punishment  of  Offences  Act  1901  clearly  conferred  an 
appellate  jurisdiction  on  State  Courts,  and  it  is  argued  that  the 
absence  of  such  a  section  from  the  Judiciary  Act  leads  to  the 
implication  that  no  appellate  jurisdiction  is  in  such  matters  con- 
ferred by  the  latter  Act.  But  I  am  of  opinion,  as  will  be  seen, 
that  sec.  39  of  the  Judiciary  Act  was  designedly  passed  to  cover 
the  entire  ground  of  sec,  4  of  the  Punishment  of  Offences  Act, 
which  it  was  therefore  unnecessary  to  repeat. 

Coming  then  to  sec.  39  of  the  Judiciary  Act,  the  main  subject 
of  contest  in  this  case,  it  is  contended  that  it  does  not  deal  with 
the  same  subject-matter  as  sec.  68  of  the  same  Act,  The  offence, 
it  was  said,  was  created  by  a  Commonwealth  Statute,  and,  even 
if  sec.  39  deals  with  original  as  well  as  appellate  jurisdic- 
tion, it  is  said   that  it  does  not  give  any  right  of  appeal  in 
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such  a  case  as   this,  which   has   nothing   to  do   with   sees.   75 
and   76  of   the  Constitution,  and  that,  assuming  sec.  39  (2)  to 
embrace  all  the  matters  as  to  which  an  appellate  jurisdiction  is 
given  to  State  Courts,  it  cannot  be  shown  that  there  was  any 
intention  to  confer  this  right  of  appeal.     Let  us  turn  to  the  mode 
in    which  sec.  39  is  expressed.     The  second  sub-section,  which 
is  in  question  here,  provides:   [His  Honor  read  the  sub-section 
and  continued.]     Let  us  consider  from  what  source  sec.  39  (2) 
originates.     It  is  an  exercise  of  the  power  given  by  sec.  77  of  the 
Constitution.     In  sec.  75  of  the  Constitution  there  are  enumerated 
the  matters  in  which  the  High  Court  is,  as  soon  as  constituted,  to 
have  original  jurisdiction.    In  sec.  76  there  are  enumerated  other 
mattei-s  in  which  Parliament  is  given  power  to  legislate  so  as  to 
confer  original  jurisdiction  upon  the  High  Court.     Then  sec  77, 
the  obvious  source  of  sec.  39  of  the  Judiciary  Act,  is  as  follows : 
[His  Honor  read  the  section  and  continued].     Sec.  39  (2)  of  the 
Judiciary  Act  is  unquestionably,  and  upon  the  very  face  of  it,  an 
exercise  of  the  power  given  by  sec.  77  (3)  of  the  Constitution  to 
the  Parliament  to  make  laws  investing  the  Courts  of  the  States 
with  federal  jurisdiction.     The  expression  of  sec.  39  (2)  which 
chiefly  calls  for  examination  is  the  term  "  federal  jurisdiction," 
and  in  the  absence  of  any  context  in  t\iQ  Jwliciary  Act  or  in  the 
Constitution  to  explain  its  meaning,  and,  in  the  absence  of  any 
argument  to  the  contrary,  one  may  take  it  that  it  is  used  in  that 
section  in  the  same  sense  as  in  the  Constitution.     What  does  it 
mean  in  the  Constitution  ?   It  is  rightly  pointed  out  that,  where 
the  United  States  Constitution  gave,  in  Article  III.,  sec.  2  (2), 
original  jurisdiction  in  some  matters  and  appellate  jurisdiction  in 
others,  a  grant  of  appellate  jurisdiction  in  those  matters  as  to 
which  original  jurisdiction  was  conferred  could  not  be  implied,  and 
that  original  jurisdiction  could  not  be  implied  as  to  those  matters 
in  which  appellate  jurisdiction  was  given.     As  to  that  there  is  no 
doubt.     I  do  not  from  that  derive — and  I  do  not  think  counsel 
asked  us  to  derive — any  argument  in  favour  of  the  view  that  the 
expression   "  federal  jurisdiction "   was   limited    exclusively    co 
original  jurisdiction.     That  expression  must  include  priTod  facie 
all  jurisdiction  within  the  limits  of  the  judicial  power.     There 
may  be  a  context  in  various  cases  of  the  use  of  that  term  which 
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always  be  exercised.     But  judicial  power  itself,  apart  from   sjiy 
Ah  Yick     limits  imposed  on  its  application  by  Acts  of  Parliament,  must  be 
Lehmkrt.     understood  as  including  original  and  appellate  jurisdiction,  and 
the  words  "federal  jurisdiction/*  used  without  qualification,  cannot 
be  limited  to  original  or  appellate  jurisdiction.     The  context,  no 
doubt,  may  furnish  us  with  means  of  determining  whether  the 
federal  jurisdiction  granted  is  original,  or  appellate,  or  both,  as  it 
may  be.     Now,  how  is  it  in  the  case  of  sec.  39  of  the  Jwdiciary 
Actl    It  has  been  argued  that  the  federal  jurisdiction  is  in  that 
section,  so  to  say,  cut  down,  so  as  to  mean  original  jurisdiction 
only,  by  the  operation  of  the  words  which  follow  the  term,  viz., 
"in  all  matters  in  which  the  High  Court  has  original  jurisdiction 
or  in  which  original  jurisdiction  can  be  conferred  upon  it."     I  am 
unable  to  see  that  federal  jurisdiction, given  in  matters  in  which  the 
High  Court  has  original  jurisdiction,  is  necessarily  limited  in  its 
exercise  to  original  jurisdiction.     These  words  of  reference  do  not 
appear  to  do  more  than  define  the  subject  matters — the  classes  of 
ca8cs, — and  to  hold  that  they  confine  the  federal  jurisdiction  to 
cases  of  original  jurisdiction  would  not  be  a  reasonable  interpreta- 
tion, unless  we  found  something  in  the  context  which  tends   to 
show  that  the  words  are  not  used  merely  in  reference  to  subject- 
matter,  but  also  for  the  purpose  of  limiting  the  jurisdiction  itself, 
and  I  do  not  find  anything  in   the  language  that  carries  that 
implication.     If  we  look  at  sec.  77  of  the  Constitution,  we  find 
some  light  thrown  upon  the  matter.     In  that  section,  under  which 
sec.  39  of  the  Judiciary  Act  is  enacted,  the  opening  words  con- 
ferring power  upon  the  Parliament,  are,  "  with  respect  to  any  of 
the  matters  mentioned  in  the  last  two  sections."     Now,  there   is 
no  doubt  that,  with  respect  to  the  matters  referred  to  in  those 
two  sections,  the  High  Court  has  or  can  have  original  juris- 
diction only,  and  it  is  only  by  virtue  of  sec.  73  that  appellate 
jurisdiction  over  the  original  jurisdiction  exists  in  the  High  Court 
in  those  matters.     But,  looking  at  the  plain  language  of  sec.  77, 
it  deals  with  matters  enumerated  in  sees.  75  and  76,  matters  arising 
under  any  treaty  and  so  on  right  down  the  category  of  them. 
Sec.  77  does  not  therefore  limit  the  power  of  Parliament  to  make 
laws  to  the  power  of  conferring  original  jurisdiction,  but  it  limits 
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that  power  to  the  subject-matters  mentioDed  in  these  two  sections,  R*  C-  o'  ^' 
75  and  76,  which  is  an  entirely  different  thing.  That  being  the 
scope  of  the  authority  conferred  by  sec.  77  for  sec.  39  of  the  ah  Yick 
Judiciary  Act,  we  have  to  look  at  the  meaning  of  the  words  "  in  LgHMERx 
all  matters  in  which  the  High  Court  has  original  jurisdiction, 
or  in  which  original  jurisdiction  can  be  conferred  upon  it."  If 
the  limitation  contended  for  does  not  exist  as  to  sec.  77  of  the 
Constitution,  was  it  intended  to  do  any  more  in  sec  39  of  the 
Judiciary  Act,  by  the  words  of  reference  I  have  last  read,  than  to 
de&I  with  the  matters  mentioned  as  subject-matters  in  sees.  75 
and  76  of  the  Constitution  ?  The  words  at  the  beginning  of  see. 
77  are  a  short  form  to  indicate  all  these  subject-matters,  and  that 
is  also  the  sense  of  the  expression  used  in  sec.  39  of  the  Judiciary 
Act.  It  is  difficult  to  contend  that,  in  the  words  in  sec.  39  used  by 
way  of  description,  there  is  any  effective  limitation  upon  the 
words  **  federal  jurisdiction  "  in  that  section  which  is  not  imposed 
on  the  same  words  by  the  equivalent  expression  at  the  outset  of 
sec.  77  of  the  Constitution.  Pursuing  the  question  of  the  effect  of 
sec.  39,  is  there  anything  else  in  the  terminology  of  it  which 
gives  force  to  the  construction  on  one  side  or  the  other  ?  It 
is  urged  on  the  part  of  the  appellant  that  the  earlier  words  of 
sub-sec.  (2)  of  that  section  give  considerable  force  to  his  conten- 
tion. They  are  these : — "  The  several  Courts  of  the  States  shall 
within  the  limits  of  their  several  jurisdictions,  whether  such  limits 
are  as  to  locality,  subject-matter  or  otherwise,  be  invested  with 
federal  jurisdiction."  We  asked  some  questions  during  argument 
with  a  view  to  obtain  the  assistance  of  the  bar  as  to  the  sense  in 
which  the  words  "  whether  such  limits  are  as  to  locality,  subject- 
matter  or  otherwise,"  are  used,  and  we  received  assistance.  It 
may  be  conceded  that  the  limits  "  as  to  locality  "  refer  to  the 
territorial  limits  of  the  jurisdiction  of  the  several  Courts  of  the 
States,  and  that  the  limits  as  to  ''subject-matter"  may  refer  to  such 
matters  as  pecuniary  limits,  and  do  refer  generally  to  what  is  else- 
where usually  denoted  by  the  word  "subject-matter"  in  relation  to 
jurisdiction.  But  I  do  not  find  that,on  the  part  of  the  respondent, the 
words  "or  otherwise"  are  given  any  effective  construction.  Having 
applied  the  meaning  of  jurisdiction  as  to  locality  and  jurisdiction 

as  to  subject-matter,  we  are  bound  to  give  some  meaning  to  the 
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I90o.  these  words  ?    As  far  as  I  can  see  there  is  only  one  conclusion  left, 

Ah  Yick  ^^^  ^^^^  ^8  t^^s>  ^^^^  ^^  using  the  words  "  or  otherwise  "   it  was 

J     ^'-  intended  to  apply  to  the  purposes  of  the  section  the  whole  State 
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jurisdiction  not  already  mentioned — the  whole  of  the  jurisdiction 
possessed  by  any  Court  of  a  State,  whether  that  jurisdiction  was 
civil  or  criminal,  original  or  appellate.  Unless  we  come  to  some 
such  conclusion  I  am  unable  to  see  how  effect  is  to  be  given  to 
the  whole  of  the  phraseology  of  the  section.  Therefore,  I  con- 
clude that  it  was  the  intention  of  sec  39  (2)  to  invest  the  State 
Courts  with  federal  jurisdiction,  not  only  as  to  locality  and 
subject-matter,  but  also  as  to  quality.  I  am  of  opinion  that  the 
words  "federal  jurisdiction"  as  there  used  include  appellate  or 
\  original  jurisdiction  or  both,  as  the  case  may  be,  wherever,  under 

the  laws  of  the  State,  such  jurisdiction  is  already  exercised  by 
any  of  the  State  Courts.  Therefore,  I  am  of  opinion  that  the 
contention  on  behalf  of  the  appellant  is  right  in  this  case,  and 
that  the  Chairman  of  General  Sessions, — who  no  doubt  had  a 
very  difficult  question  to  deal  with — should  have  exercised  juris- 
diction, and  entertained  the  appeal. 

I  wish  to  add  that  I  am  in  agreement  with  the  Chief  Justice  as 
to  the  probable  reason  why  sec  68  of  the  Judiciary  Act,  as  well 
as  sec.  89,  finds  a  place  in  that  Act.  There  was  ground  to  be 
covered  by  the  passage  of  sec  68,  not  covered  by  sec  39. 

Griffith  C.J.  It  is  not  necessary  to  issue  a  writ  of  mandamus. 
The  case  will  be  remitted  to  the  Chairman  of  General  Sessions  to 
hear  and  determine.  The  respondent  Lehmert  ought  to  pay  the 
appellant's  costs. 

Case  remitted  for  re-hearing  with  costs. 

Solicitors,  for  appellant,  WoUastmi  &  McComas,  Melbourne 

Solicitor,  for  His  Honor  the  Judge  of  the  County  Court» 
Guinness,  Crown  Solicitor  for  Victoria, 

Solicitor,  for  respondent,  Powers,  Commonwealth  Crown 
Solicitor. 

B.  L. 
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PATERSON Appellant; 

Defendant, 

AND 

McNAGHTEN  .        .        .      Respondent. 

Plaintiff, 

ON  appeal  from  the  supreme  court  of 
new  south  wales. 

Husband  and  wife  Separation  deed — Retlraint  on  antici^xition — Effect  0/ clatise    H.  C.  OF  A. 
an  revocahilily  of  contract — Waiver  of  condition  precedent — Equitalie  plea —  1905. 

Accwd  and  satisfaction.  ""    »  "^ 

Sydney 
The  respondent,  as  trustee  of  a  chose  in  action  vested  in  him  by  an  order  of     _  \^ 

^  ,  ,  .       .  f  y  11  Jmie  14,  lo, 

the  Supreme  Court,  brought  an  action  to  recover  from  the  appellant  arrears  |q   19  20  30. 

alleged  to  be  due  under  a  covenant  in  a  deed  of  separation  by  which  the         

appellant  covenautied  to  pay  to  a  trustee  a  certain  sum  per  annum  by  quarterly  u*^?!^  ^'^'* 
instalments,  upon  trust  for  his  wife  for  her  separate  use  without  power  of  O'Connor  JJ. 
anticipation.  The  appellant  pleaded  inter  alia,  an  equitable  plea  alleging  that  by 
a  clause  of  the  deed  it  was  provided  that  under  certain  circumstances,  upon  the 
performance  by  the  appellant  of  certain  conditions  as  to  giving  notice,  the  deed 
should  be  considered  as  at  an  end  and  its  covenants  void.  The  plea  alleged 
further  that  the  circumstances  contemplated  in  the  said  clause  had  arisen,  that 
the  wife  had  waived  the  performance  of  the  condition  as  to  notice,  and  that 
the  deed  was  therefore  at  an  end,  and  its  covenants  void  ;  and  that  the 
appellant,  before  any  of  the  moneys  claimed  became  due,  ceased  to  pay  the 
eum  covenanted  to  be  paid,  and  paid  other  sums  to  the  wife  and  entered  into 
other  arrangements  with  her  from  time  to  time,  and  that  these  moneys  were 
so  paid  and  arrangements  entered  into  by  the  appellant  on  the  faith  and  under- 
standing that  the  arrangement  in  the  deed  was  at  an  end  and  the  covenants 
void,  and  his  wife  accepted  these  moneys  and  entered  into  these  arrangements 
on  the  same  faith  and  understanding,  and  by  her  conduct  both  she  and  the 
respondent  were  estopped  from  setting  up  and  suing  upon  the  deed.  Issue 
was  joined  upon  the  pleas. 

It  appeared  at  the  trial  that  at  the  date  of  the  alleged  notice,  one  quarterly 
instalment  was  due  and  unpaid.     The  jury  found  specially  that  the  wife  had 
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waived  the  performance  of  the  condition  as  to  notice,  and  also  that  she 
accepted  the  moneys  paid  and  the  other  arrangements  made  after  the  date 
of  the  waiver,  as  alleged  in  the  plea. 

Held,  that  the  plea  must  be  construed  not  as  merely  setting  up  a  waiver 
by  the  wife  of  the  condition  as  to  notice,  but  as  further  alleging  that  on  each 
occasion  when  a  payment  was  made  under  the  substituted  arrangement,  the 
wife  accepted  the  payment  and  the  fresh  arrangement  as  a  satisfaction  of  all 
instalments  then  due,  and  agreed  not  to  insist  upon  the  stipulation  as  to 
notice  or  to  set  up  the  deed  as  creating  a  subsisting  obligation  ;  and 

That,  inasmuch  as  a  restraint  on  anticipation  imposes  no  restriction  upon  a 
wife  with  respect  to  income  actually  accrued  due,  the  plea  disclosed  a  good 
defence  in  Equity  as  to  all  the  instalments  sued  for  except  the  first ;  and 

That,  upon  the  findings  of  the  jury,  the  defence  had  been  substantially 
proved. 

Hood  Barra  v.  Htriot,  (1896)  A.C.,  174,  followed. 

SemMe,  that  but  for  the  equitable  nature  of  the  interests  involved,  this 
would  also  have  been  a  good  defence  at  common  law,  by  way  of  accord  and 
satisfaction. 

An  executory  contract  to  which  a  married  woman  is  a  party,  and  which 
does  not  amount  to  a  complete  gift  of  property,  is  not  made  irrevocable  by 
the  mere  fact  that  it  contains  a  clause  in  restraint  of  anticipation  with  regard 
to  her  rights  under  the  contract. 

SembUf  therefore,  that  in  a  separation  deed  by  which  no  property  is  assigned 
such  a  clause  would  not  prevent  the  wife  from  rescinding  or  releasing  the  deed, 
or  waiving  her  rights  under  it. 

Decision  of  the  Supreme  Court,  McNaghten  v.  Pater$on,  (1905)  5  S.R. 
(N.S. W.),  00,  reversed,  and  judgment  of  Darley  C.J.  restored. 


Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 

Wales. 

The  following  statement  of  the  facts  is  taken  from  the  judgment 
of  Griffi^th  C.J.  :— 

This  action  was  brought  by  the  respondent  as  trustee  of  a  chose 
in  action  which  had  been  vested  in  him  by  an  order  of  the  Supreme 
Court  under  the  Trustee  Act  (N.S.W.)  1898,  to  recover  arrears  of 
money  covenanted  to  be  paid  by  the  appellant  under  a  deed  of 
separation,  dated  2nd  April,  1894,  and  made  between  the  appellant 
of  the  first  part,  M.  S.  Paterson,  his  wife,  of  the  second  part,  and 
J.  S.  Gill,  who  resided  out  of  New  South  Wales,  of  the  third  part. 
The  respondent,  as  assignee  of  the  chose  in  action,  took  it,  of 
course,  with  all  its  equities.      The  deed,  after  stipulations  that  it 
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should  be  lawful  for  the  wife  to  live  apart  from  her  husband  and   H-  C.  of  A. 
to  choose  her  residence  wherever  she  might  think  fit,  provided 
that  such  residence  did  not  prevent  her  compliance  with  clause  6    Patkrson 
of  the  deed,  and  that  neither  should  molest  the  other  or  take  any  i^icNaghten. 

steps  to  compel  a  return  to  cohabitation,  contained  in  clause  3  a       

covenant  by  the  appellant  to  pay  to  Gill  during  the  joint  lives  of 
himself  and  his  wife,  subject  to  clause  4,  the  sum  of  £400,  payable 
quarterly  on  the  first  days  of  January,  April,  July,  and  October, 
in  each  year,  "  upon  trust  for  the  said  M.  S.  Paterson  for  her 
separate  use  and  she  shall  not  have  power  to  anticipate  the  same." 
Clause  4  of  the  deed  is  as  follows  ; — "  In  the  event  of  the  said 
H.  Paterson,"  (the  appellant)  "  at  any  time  after  the  expiration  of 
twelve  months  from  the  date  hereof  considering  that  the  said 
amount  in  the  third  clause  mentioned  should  by  reason  of  the 
diminution  of  his  income  or  otherwise  be  reduced,  he  shall  give 
notice  thereof  to  the  said  J.  S.  Gill  and  in  the  event  of  no  agree- 
ment being  arrived  at  between  all  the  parties  as  to  the  amount  to 
be  thereafter  paid  by  the  said  H.  Paterson  to  the  said  J.  S. 
Gill  within  one  month  after  notice  of  his  intention  to  pay  such 
reduced  amount  has  been  received  by  the  said  J.  S.  Gill  from  the 
said  H.  Paterson  then  the  arrangement  herein  contained  shall 
be  considered  as  at  an  end  and  the  covenants  and  agreement 
herein  contained  shall  become  void  and  not  hereafter  binding 
upon  the  parties." 

Clauses  6  and  7  stipulated  that  the  wife  should  have  sole 
custody  and  control  of  the  child  of  the  marriage,  and  of  his 
education  and  bringing  up  till  he  attained  21,  without  any  inter- 
ference on  the  part  of  the  husband,  with  a  proviso  that  the  child 
should  spend  every  alternate  Sunday  with  his  father  in  Sydney 
except  on  two  occasions  in  the  year,  when  his  mother  was  to  be 
at  liberty  to  take  the  child  away  from  Sydney  for  periods  not 
exceeding  six  weeks.  By  clause  8  Gill  covenanted  to  indemnify 
the  appellant  against  any  claims  for  his  wife's  debts. 

The  instalment  of  £100  payable  on  1st  April,  1895,  was  not 
paid  by  the  appellant.  On  26th  March  his  solicitors  had  written 
to  a  Mr.  Hamilton,  a  solicitor  who  had  acted  as  Gill's  agent  to 
receive  the  money  payable  under  the  deed  of  separation,  to  ask 
if  he  was  prepared  to  accept  service  of  a  notice  in  terms  of  clause 
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H.  C.  OP  A.  4  of  the  deed  and  to  waive  the  necessity  of  a  notice  being  sent  to 

1906.        Qjjj      Qjj  gj,j  April  an  interview  took  place  between  Hamilton 

Paterscn    ^^^  ^^^  appellant's  solicitor,  at  which  Hamilton,  actincr,  as  he 

%^  -sx^'      ^  deposed,  on  the  authority  of  Mrs.  Paterson,  agreed  to  waive  the 

question  of  notice  to  the  trustee.     Negotiations  then  took  place 

between  them  as  to  the  reduced  amount  to  be  paid  to  her,  but 
they  failed  to  come  to  an  agreement.  These  negotiations  had,  of 
course,  no  effect  upon  the  claim  for  the  £100  which  had  already 
accrued  due.  Mrs.  Paterson  then  instituted  a  suit  for  judicial 
separation  and  obtained  an  order  for  alimony  pendente  lite.  The 
suit  was  dismissed  on  the  merits  in  November,  1895. 

In  January,  189G,  she  applied  for  an  order  for  maintenance 
under  the  Deserted  Wives  and  Children s  Act,  but  her  complaint 
was  dismissed.  Further  negotiations  then  took  place  between 
the  husband  and  wife  through  their  respective  solicitors,  with  the 
result  that  fresh  arrangements  were  made  from  time  to  time  as 
to  the  allowance  to  be  paid  to  her  by  the  appellant,  and  as  to  the 
custody  of  the  child,  and  the  moneys  payable  under  the  fresh 
arrangements  were  from  time  to  time  paid  to  and  accepted  by 
the  wife. 

On  5th  March,  1897,  an  order  was  made  by  the  Supreme  Court, 
by  consent,  upon  an  application  by  the  appellant  for  a  writ  of 
habeas  coipus  against  the  wife  in  respect  of  the  child,  by  which 
the  conditions  of  the  deed  as  to  the  access  of  the  appellant  to  the 
child  were  materially  varied,  and  it  was  ordered  that  the  appellant 
should  pay  the  wife  £15  a  month  by  way  of  maintenance  for 
the  wife  and  child  (subject  to  diminution  in  certain  events),  and 
should  also  pay  the  child's  scliool  fees  at  a  rate  to  be  agreed 
upon  between  the  parties'  solicitors.  This  order  was  to  be  in 
force  for  two  years  from  its  date. 

On  3rd  May,  1899,  another  order  was  made  by  Cohen  J.,  also 
upon  an  application  for  a  writ  of  habeas  corpus  by  the  appellant, 
whereby  the  custody  of  the  child  was  given  to  the  appellant  with 
full  directions  as  to  his  future  education  at  the  appellant's  expense. 
The  child  was  to  spend  the  first  half  of  his  vacations  with  hia 
father,  and  the  second  half  with  his  mother.  No  limit  was 
assigned  to  the  duration  of  this  order,  and  it  is  still  in  force. 

The  plaintiffs  declaration  in  the  action  alleged  that  the  appel- 


2    C.L.R.]  OF   AUSTRALIA.  619 

lant  by  deed  of  2nd  April,  1894,  covenanted  to  pay  Gill  the  sum  of  H-  C.  of  a. 
£400  per  annum  by  quarterly  instalments,  but  did  not  do  so,  that 
the  balance  of  £1879  9s.  4d.  remained  due,  and  that  the  right  to    Paterson 
sue  for  and  recover  that  sum  had  been  vested  in  the  plaintiff.  mcNaghtes 

Credit  was  given  for  the  sums  actually  paid  by  the  appellant.  

The  appellant  pleaded  denying  the  existence  of  the  alleged 
debt,  and  also  pleaded  an  equitable  plea,  alleging  that  the  deed 
sued  upon  was  a  deed  of  separation,  Gill  being  a  trustee  as  therein 
mentioned.  The  plea  then  set  out  the  fourth  clause  of  the  deed 
and  proceeded : — 

''  And  the  appellant  says  that,  after  the  expiration  of  the  said 
twelve  months  from  the  date  of  the  said  deed,  and  before  any 
portion  of  the  said  sum  of  £1879  93.  4d.,  herein  sued  for  became 
due  under  the  said  covenant  of  the  said   deed,  the  defendant 
considered  that  the  said  amount  in   the  said   third   clause  of 
the  said  deed  mentioned,  should,  by  reason  of  the  diminution  of 
his  income  and  otherwise,  be  reduced,  and  the  defendant  says 
that  the  said  J.  S.  Gill  was  a  trustee  under  the  said  deed  for  the 
said  M.  S.  Paterson,  and  was  by  the  said  deed  to  receive  the  said 
moneys  for  her  the  said  M.  S.  Paterson,  and  the  said  M.  S.  Pater- 
son was  and  is  solely  entitled  to  the  said  moneys  to  be  paid  under 
the  covenant  in  the  said  deed  in  the  declaration  mentioned  and 
sued  upon,  and  this  action  is  now  brought  by  the  plaintiff  as 
trustee  for  and  for  the  sole  benefit  of  the  said  M.  S.  Paterson ;  and 
the  defendant  says  that  he  gave  notice  of  the  fact  that  he  con- 
sidered that  the  said  amount  in  the  said  third  clause  of  the  said 
deed  mentioned  should  for  the  reason  aforesaid  be  reduced  to  the 
solicitor  acting  for  the  said  M.  S.  Paterson  and  for  the  said  J.  S. 
Gill;  and  the  said  M.  S.  Paterson  accepted  the  said  notice  in  lieu 
of  and  as  a  good  and  valid  notice  under  the  said  clause  of  the 
said  deed,  and  exonerated  and  discharged  the  defendant  from 
giving  such  notice  to  the  said  J.  S.  Gill ;  and  the  defendant  says 
that  no  agreement  was  arrived  at  between  the  said  parties  the 
defendant  and  the  said  J.  S.  Gill  and  the  said  M.  S.  Paterson  as 
to  the  amount  to  be  thereafter  paid  by  the  defendant  to  the  said 
J.  S.  Gill  within  one  month  after  such  notice  had  been  given  to 
the  said  solicitor  or  at  all,  and  thereupon  the  said  arrangement  in 
the  said  deed  contained  was  considered  as  at  an  end,  and  the 
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covenant   in   the  declaration  mentioned,  became   void  and  not 

Paterson    thereafter  binding  on  the  defendant,  and  the  said  J.  S.  Gill   and 

McNaghten  ^^®  ^^  ^'  ^'  Pfi'tierson  ;  and  the  defendant  thereupon  and  before 

any  of  the  said  moneys  in  the  declaration  claimed  became  due 

ceased  to  pay  the  said  moneys  by  the  said  deed  covenanted  to  be 
paid,  which  is  the  alleged  breach ;  and  the  defendant  paid  other 
moneys  to  the  said  M.  S.  Paterson,  and  entered  into  other  arrange- 
ments with  her  from  time  to  time,  and  the  said  moneys  were  so 
paid,  and  the  said  arrangements  entered  into  by  the  defendant  on 
the  faith  and  understanding  that  the  arrangement  in  the  said  deed 
was  at  an  end,  and  the  said  covenant  void  ;  and  the  said  M.  S. 
Paterson  accepted  the  said  moneys  and  entered  into  the  said  other 
arrangements  upon  the  same  faith  and  understanding,  and  is 
now  estopped  by  her  said  conduct,  and  the  plaintiff  is  estopped 
by  her  conduct  from  now  setting  up  and  suing  upon  the  said 
deed." 

On  these  pleas  issue  was  joined.  It  did  not  appear  on  the 
pleadings  that  the  money  was  to  be  paid  to  Gill  for  the  separate 
use  of  the  wife  without  power  of  anticipation. 

At  the  trial  the  jury,  in  answer  to  questions  left  to  them  by 
the  learned  Chief  Justice,  found  that  Mrs.  Paterson  had  accepted 
notice  to  Hamilton  as  a  good  notice  under  clause  4,  and  had 
exonerated  the  appellant  from  giving  notice  to  Gill.  They  also 
found  that  she  "  accepted  the  moneys  paid  and  other  arrange- 
ments made  since  April,  1895,  on  the  faith  and  understanding 
that  the  arrangement  in  the  deed  was  at  an  end  and  the  covenant 
therein  contained  void." 

On  these  findings  the  learned  Chief  Justice  directed  a  verdict 
for  the  plaintiff  for  £100,  reserving  leave  to  the  plaintiff  to  move 
to  increase  the  verdict  to  £1879  9s.  4d.  A  rule  to  increase  the 
verdict  accordingly  was  afterwards  made  absolute  by  the  Full 
Court:  McNaghten  v.  Paterson  (1).     The  appeal  was  from  this 

rule. 

Gordon  KC.  and  Rolin,  for  the  appellant.  The  orders  of  the 
Supreme  Court  under  which  the  respondent  was  appointed  to 

(1)  (1905)  5  S.R.  (N.S.W.),  90. 
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receive  the  moneys  and  to  sue  for  them  are  invalid,  and  he  is  not   H.  C.  of  a. 
the  proper  party  to  sue.     Sec.  38,  sub-sees,  (c)  and  (/)  of  the        *®^' 
Trustee  Act  1898  applies  only  to  the  case  of  a  bare  trustee.     Gill     Patbhso^t 
was  not  a  bare  trustee,  but  was  bound  to  indemnify.   McNaghten  vj  >t  ^' 

could  not  be  sued  upon  the  covenant  by  Gill  to  indemnify.  

[Griffith  C.J. — As  the  pleadings  stand,  if  the  orders  could  be 
made  at  all,  they  must  be  taken  to  be  good.  The  section  seems 
to  apply  to  this  case.] 

The  principle  oiJorden  v.  Money  (1)  upon  which  the  Supreme 
Court  relied,  does  not  apply.     Here  a  waiver  is  alleged.     The 
wife  had  power  to  waive  the  notice.     Even  rights  given  by  Act 
of  Parliament  may  be  waived.     The  deed  here  contains  no  pro- 
vision as  to  any  particular  form  of  notice,  and 'the  notice  neces- 
sary under  clause  4  was  waived.    If  the  notice  had  been  given  as 
required  by  that  clause,  the  deed  would  have  been  at  an  end.     The 
acts  of  the  wife  amounted  to  a  representation  that  the  deed  was 
at  an  end.     She  treated  notice  to  herself  as  notice  to  Gill.     The 
jury  have  found  both  waiver  and  estoppel  against  the  wife.     All 
the  allegations  in  the  equitable  plea   have  been   found  in  the 
appellant's  favour.     The  evidence  shows  that  arrangements  were 
made  and  proceedings  taken  by  both  parties  inconsistent  with 
their  rights  under  the  deed.     It  is  not  open  to  the  wife  or  the 
respondent  to  contend  now  that  the  rights  of  the  wife  under  the 
deed  remain  unchanged.     [He  referred  to  Chadioick  v.  Manning 
(2) ;  Earl  Beauchamp  v.  Wynn  (3) ;  Sehvyn  v.  Garjit  (4) ;  In  re 
Thompson  and  Holt  (5) ;  Watts  v.  Hyde  (6) ;  Caincross  v.  Lorivier 
(7);  Agra  and  Masterihan^s  Banlcw  Leighton  (S);  Cochrane  v. 
Green  (9) ;  Encyclopcedia  of  the  Laws  of  England,  sub.   Waiver 
and  Acquiescevce.] 

The  doctrine  of  restraint  on  anticipation  cannot  be  applied  to 
such  a  deed  as  this.  The  authority  of  Bateman  v.  Faber  (10),  is 
not  disputed,  but  it  applies  only  to  separate  property  settled  on  a 
married  woman.  The  separation  deed  constitutes  the  wife  a 
feme  sole  as  regards  the  benefits  under  it :  Cahill  v.  Cahill  (11) ; 

(1)  5  H.L.C.,  185.  (7)  3  Macq.  H  L.  Caa.,  829. 

(2)  (1896)  A.C.,  231.  (8)  L.R.,  2  Kx.,  66. 

(3)  L.R  6  H.L.,  223.  (9)  9  C.B.N.S.,  448. 

(4)  38  Ch.  D.,  273.  (10)  (1898)  1  Ch.,  144. 

(5)  44  Ch.  D.,  492.  (11)8  App.  Caa.,  420. 

(6)  17  L.J.  Ch.,  409. 
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H.  C.  OF  A.    Macqueen  on  Hiusband  and  Wife,  3rd  ed.,  p.  338.     The  respon- 

dent's  argument  must  go  so  far  as  to  contend  that  the  presence  of 

Paterson    the  words  "  restraint  on  anticipation  "  in  the  deed  make  it  irre- 

M  Naghtkn  vocable,   and   incapable   of   modification   in   any   particular   by 

agreement  on  the  wife's  part.     That  is  to  say  that,  even  though 

in  the  wife  s  suit  for  judicial  separation  the  Court  had  made  a 
consent  decree,  it  would  have  had  no  power  to  order  the  payment 
of  alimony,  in  any  way  inconsistent  with  the  deed,  or  to  give  any 
directions  as  to  custody  of  the  child.  NichoU  v.  Jones  (1),  which 
was  relied  upon  by  A,  H,  Simpson  J.,  does  not  apply,  because 
there  is  here  no  settled  fund  of  personalty.  The  words  in  the 
deed  have  no  meaning  to  which  effect  can  be  given.  [He  referred 
to  Bolitho  (fc  Co.  Ltd,  v.  Gidley  (2)  and  Hood  Barrs  v.  Heriot  (3).] 

Delohery  and  Mason,  for  the  respondent  The  equitable  plear 
does  not  disclose  facts  upon  which  a  Court  of  Equity  would  grant 
an  unconditional  and  perpetual  injunction.  Justice  could  not  be 
done  without  bringing  before  the  Court  a  third  party.  Mrs. 
Paterson,  the  person  responsible  for  the  alleged  waiver,  is  not  a 
party. 

A  restraint  on  anticipation  prevents  a  married  woman  from 
affecting  the  property  settled  upon  her,  whether  by  fraud,  estoppel, 
or  release,  whatever  the  nature  of  the  property.  A  covenant  to 
pay  money  is  included  in  the  meaning  of  property :  Jackson  v, 
Hobhoitse  (4) ;  Stanley  v.  Stanley  (5) ;  Thomas  v.  Price  (6).  The 
rule  applies  to  rents,  which  are  analogous  to  the  right  to  income 
under  this  deed.  It  applies  to  a  covenant  to  pay  certain  monthly 
sums:  Birmingham  Excehdm^  Money  Society  v.  Lan^  (7).  The 
Married  Women^s  Property  Act  1901,  includes  a  chose  in  action 
under  the  term  "  property,"  sec.  28.  Nothing  that  the  wife  could 
do,  even  for  her  advantage,  could  put  an  end  to  the  deed :  Robin- 
son V.  Wheelright  (8).  An  agreement  under  seal  made  by  all 
the  parties  would  be  ineffective  to  remove  the  restraint :  Batem>an 
V.  Faber  (9) ;  Clive  v.  Carew  (10).    The  restraint  cannot  be  evaded 

(1)  L.R.  3  Eq.,  696.  (7)  (1904)  1  K.B.,  35. 

(2)  (1905)  A.C.,  98.  (8)  25  L.J.  Ch.,  335  ;  21  Bcav.,  214  ; 

(3)  (1896)  A.C.,  174.  6  De  G.  M.  ft  G.,  535. 

(4)  2  Mer.,  483.  (9)  (1897)  2  Ch.,  223  ;  (1898)  1  Ch., 

(5)  7  Ch.  D.,  589.  144,  at  pp.  149,  150. 

(6)  46  L.J.  Ch.,  761.  (10)  1  John.  &  H.,  199. 
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Patebson 

V. 


by  any  document  however  formal :  Sluifto  v^lButler  (1) ;    In  re   H-  C.  of  A. 

1906 

Glaiivill ;  Ellis  v.  Johnson  (2) ;  Stogdon  v.  Zee  (3). 

[Griffith  C.J. — Then  do  you  contend  that  by  means  of  the 
words  "  without  restraint  on  anticipation  "  a  married  woman's  mcNaohten. 
contract  may  be  made  unalterable  ?] 

Yes,  so  far  as  the  contract  is  executory,  and  relates  to  future 
pajTnents;  relief  -can  only  be  obtained  through  the  Court  of 
Equity :  Bateman  v.  Faher  (4). 

[Griffith  C.J. — The  law  as  you  state  it,  is  not  disputed.  The 
question  is  whether  it  applies  to  rights  under  an  executory  con- 
tract to  which  the  married  woman  is  herself  a  party.] 

Some  meaning  must  be  given  to  the  words.  They  are  of  a 
technical  character,  and  have  always  been  given  a  definite 
meaning.  This  is  an  instance  of  the  very  case  which  the  doctrine 
was  intended  to  meet,  viz.,  to  protect  the  wife  against  the  influ- 
ence of  her  husband :  In  re  Ridley  ;  Buckton  v.  Hay  (5) ;  In  re 
Vardon's  Trusts  (6).  Heath  v.  Wickham  (7)  is  a  direct  authority 
as  to  the  ability  of  a  wife  to  vary  a  separation  deed  containing 
such  a  clause.  The  doctrine  has  been  applied  to  a  debt  on  a  bond  : 
In  re  Brettle ;  JoUands  v.  Bnrdett  (8) ;  to  a  mortgage  debt  in 
Willett  V.  Finlay  (9).  The  facts  of  the  present  case  may  be 
new,  but  there  is  nothing  in  them  to  take  the  case  out  of  the 
old  rule.     [He  referred  to  Bolitho  &  Co,  Ltd,  v.  Gidley  (10).] 

Assuming  that  the  wife  could  release  the  appellant,  the  equitable 
plea  is  bad.  There  is  no  sufficient  allegation  of  authority,  and  no 
estoppel  shown  which  will  prevent  the  trustee  from  setting  up 
the  deed.  There  is  a  mere  allegation  of  a  voluntary  promise,  or 
statement  of  intention  not  to  take  advantage  of  the  omission  to 
give  notice.  The  "  faith  and  understanding "  mentioned  in  the 
jury  s  finding  must  be  referred  only  to  that  set  out  in  the  plea. 
There  can  be  no  estoppel  by  representation  except  by  representa- 
tion of  an  existing  fact.  A  mere  promise  will  not  estop  :  Joi^den  v. 
Money  (11).   There  was  here  a  bare  promise  without  consideration. 


(1)  40L.J.  Ch.,  308. 

(2)  31  Ch.  D. ,  532,  at  p.  637. 

(3)  (1891)  1  Q.B.,  661. 

(4)  (1898)  1  Ch.,  144. 

(5)  11  Ch.  D.,645. 

(6)  31  Ch.  D.,  276,  at  p.  280. 


(7)  3  L.R.   Ir.,  Ch.,    376;    5  L.R. 
Ir.,  Ch.,  285. 

(8)  2DeG.,  J.  &S.,  79. 

(9)  29L.R.  Ir.,Ch.,  156. 

(10)  (1905)  A.C.,  98. 

(11)  6H.L.C.,  185. 
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H.  C.  OF  A.  [Griffith  C.J. — Was  not  the  appellant  induced  by  the  repre- 
sentation to  refrain  from  giving  formal  notice  ?  Nash  v. 
Paterson    Armstrong  ( 1).] 

McNaohten.      "^^^  ^^®  ^^  ^^  authority  to  waive  notice,  or  to  make  any 

representation  binding  the  trustee  :  George  Whitechurch  Limited 

V.  Cavanagh  (2).  The  provision  as  to  reducing  the  amount  was 
for  the  husband's  benefit  and  must  be  strictly  performed  ;  Brootn's 
Maxima,  7th  ed.,  p.  531 ;  Williavis  v.  Stem  (3).  The  trustee  is  not 
a  mere  dry  trustee  without  rights  under  the  deed.  He  is  entitled 
to  insist  that  notice  be  given  to  him  in  accordance  with  the  deed, 
and  no  substituted  arrangement  can  be  made  by  the  other  parties 
to  the  deed  without  making  him  a  party  to  the  arrangement.  The 
deed  could  not  be  altered  or  rescinded  except  in  the  way  pointed 
out  by  the  terms  of  the  deed ;  even  re-cohabitation  will  not  avoid 
a  separation  deed,  if  the  deed  itself  provides  that  it  is  to  be 
avoided  only  in  some  particular  manner,  e.g.,  by  agreement  in 
writing:  Handle  v.  Oouuld  (4).  The  Court  will  look  jealously 
upon  any  transaction  between  the  ceatxii  que  trust  and  the  person 
who  is  liable  under  the  deed  :  Doe  d.  Rowlandson  v.  Waimvright 
(5).  No  case  has  been  cited  in  which  the  rights  of  a  cestui  que 
trust  have  been  deemed  to  be  waived  by  statements  made  by  him 
to  the  person  liable  without  the  sanction  of  the  trustee.  It  is  to 
prevent  such  abandonment  of  rights  that  the  trustee  is  appointed. 

Gordon  K.C.,  in  reply.  Tlie  dictum  of  Lord  Campbell  C.J.  in 
Handle  v.  Gould  (4)  was  questioned  in  Nicol  v.  Nicol  {6)  by 
Cotton  L. J.  and  Bowen  L. J.  In  the  latter  case  it  was  held  that 
the  former  must  be  regarded  as  a  decision  merely  upon  the 
construction  of  the  deed  then  in  question,  and  not  as  laying  down 
any  general  rule. 

As  to  waiver,  the  contention  of  the  respondent  would  do  away 
with  the  law  of  waiver  altogether.  The  authority  of  Jorden  v. 
Money  (7)  is  not  disputed,  but  in  this  case  the  waiver  was  not 
a  mere  representation  of  intention  but  a  definite  contract  for 
consideration. 

(1)  10  C.B.N.S.,  259.  (5)  8  A.  &  E..  691. 

(2)  (1902)  A.C.,  117.  (6)  31  Ch.  D,,  624. 

(3)  6  Q.B.D.,  409.  (7)  6  H.L.C.,  186. 

(4)  8  K.  &  B.,  457  ;  27  L.J.Q.B.,  57. 
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[He  was  stopped  on  this  point.]  H.  C.  of  A. 

1906. 

The  restraint  on  anticipation  does  not  prevent  a  married  woman  s^.^^ 
from  rescinding  a  contract.  It  only  applies  to  money  payable  to  Patkbson 
her  under  it.  She  cannot  forestall  it,  but  she  may  re-contract.  McNaohtek. 
There  is  no  case  in  which  the  restraint  has  been  applied  to  any- 
thing  which  was  not  in  the  nature  of  property.  It  is  to  protect 
the  property  of  the  separate  estate.  But  it  does  not  apply  to  a 
mere  contract,  like  a  separation  deed,  which  the  wife  has  clearly 
power  to  break  in  one  way,  i.e.,  by  re-cohabitation.  Birmingham 
Excelsior  Money  Society  v.  Lane  (1),  only  applies  where  the  deed 
admittedly  subsists,  it  is  no  authority  for  the  contention  that  the 
deed  is  irrevocable.  Heath  v.  Wickham  (2)  is  fatal  to  the 
respondent's  contention  on  this  point.  He  is  not  enforcing  the 
covenant,  but  is  suing  as  trustee  for  past  income  already  due  to 
the  wife.  The  restraint  ceases  immediately  the  moneys  become 
payable :  Hood  Barra  v.  Heriot  (3).  For  these  sums,  as  they 
became  due,  there  has  been  an  accord  and  satisfaction  from  time 
to  time.  The  wife  aonreed  on  each  occasion  in  return  for  further 
advantages  to  forego  the  amounts  not  paid,  and  the  provisions 
of  the  deed,  and  accepted  the  smaller  sum.  Different  arrange- 
ments were  made  on  many  matters,  altogether  inconsistent  with 
the  deed,  and  both  parties  accepted  them  as  part  of  the  considera- 
tion for  the  new  arrangement.  • 

[Griffith  C.J.  referred  to  Goddard  v.  O'Brien  (4)]. 

That  is  the  gist  of  the  plea,  and  the  third  finding  of  the  jury  is 
substantially  a  finding  that  the  plea  has  been  made  out.  The 
wife,  having  allowed  the  appellant  all  these  years  to  pay  moneys 
and  to  alter  his  position  on  the  footing  that  the  deed  was  at 
an  end,  is  now  debari'ed  by  her  lacJies  and  acquiescence  from 
setting  it  up.  There  were,  therefore,  facts  alleged  and  proved 
which  amount  to  an  abvsolute  discharge  of  the  liability  under  the 
deed.  Even  if  the  plea  is  informal,  any  defects  would  be  cured 
by  amendment,  which  the  Court  would  be  bound  to  allow  after 
such  a  finding  of  the  jury.  A  new  trial  would  be  futile,  as  all 
the  material  facts  have  already  been  found  in  the  appellant's 

(1)  (1904)  1  K.B..  35.  (.3)  (1896)  A.C.,  185. 

(2)  3  L.R.  Ir.  Ch.,  376  ;  5  L.R.  Ir.  (;h.,  285.       (4)  9  Q.B.D.,  37. 
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H.  C.  OF  A.   favour.     Under  such  circumstances  a  new  trial  will  not  be  ordered: 
^ '^       Deane  v.  City  Bank  of  Sydney  (1). 

Paterson 
McNaohten       Deloheryj  on  the  question  of  accord   and  satisfaction.      The 

third  finding  of  the  jury  must  be  looked  at  in  connection  with 

the  question  left  to  them,  the  plea  and  the  directions  of  the 
Judge.  A  consideration  of  these  will  show  that  the  attention  of 
the  jury  was  directed  solely  to  the  time  when  the  notice  was 
given.  The  question  of  accord  and  satisfaction  as  now  raised  was 
never  presented  to  them.  They  found,  not  that  the  new  arrange- 
ments were  accepted  from  time  to  time  in  place  of  the  rights 
under  a  then  existing  deed,  but  on  the  faith  and  understanding 
that  the  deed  was  at  an  end  in  1895.  That  contradicts  the 
defence  of  accord  and  satisfaction,  which  is  in  its  essence  a  con- 
fession and  avoidance,  on  the  basis  of  the  continued  existence  of 
the  deed.  On  such  a  finding  the  Court  cannot  hold  that  there 
was  a  fresh  accord  and  satisfaction  as  each  payment  fell  due.  In 
1895  there  could  not  be  an  accord  with  respect  to  future  breaches : 
No  evidence  was  given  by  the  plaintiff  to  controvert  the  plea  in 
this  aspect.  It  was  treated  as  applying  only  to  what  took  place 
in  1895. 

[Griffith  C.J.  referred  to  Hobaon  v.  Cowley  (2).] 
That  was  a  case  of  substituted  agreement,  not  of  accord  and 
satisfaction.   A  defence  of  accord  before  breach  would  be  met  by 
the  restraint  on  anticipation. 

If  the  Court  decides  in  favour  of  the  appellant  on  this  point, 
no  costs  should  be  allowed,  as  the  point  was  never  raised  before. 
[He  referred  also  to  Barclay  v.  Bank  of  New  South  Wales  (3) ; 
Day  V.  McLea  (4).] 

Cur,  adv,  vult 

June  30.  Griffith  C.J.     [His  Honor,  having  stated  the  facts  as  already 

set  out,  continued] :  Owen  J.  in  his  judgment  referred  to  the  well 
known  rule  laid  down  in  Jovden  v.  Money  (5) ;  and  Chadtvick  v. 
Manning  (6),  that  in  order  to  create  an  estoppel  a  representation 

(1)  2  C.L.R.,  I9S.  (4)  22  Q.B.D.,  610. 

(2)  27  L.J.,  Ex.,  205.  (5)  5  H.L.C.,  185. 

(3)  5  App.  Ca.,  374.  (6)  (1896)  A.C.,  231. 


2  C.L.R.]  OF    AUSTRALIA.  627 

must  be  of  an  existing  fact  and  not  of  a  mere  intention  ;  and  he   H-  ^-  ^^  ^' 

thought   that  the   waiver  of  notice   set  up   by   the   appellant       ^ '^ 

amounted  to  no  more  than  an  expression  of  intention  by  the  wife    Paterson 
not  to  avail  herself  of  the  failure  to  give  notice  and  not  to  set  up  mcNaohtbn 

the  deed  as  valid.     If  this  were  the  true  effect  of  a  waiver  this       

reasoning  would  be  conclusive.  But,  as  I  will  presently  show,  the 
doctrine  of  waiver  rests  on  other  grounds.  The  learned  Judge 
then  dealt  with  the  power  of  the  wife  to  waive  the  notice,  and 
thought  that  she  had  no  such  power  by  reason  of  the  restraint  on 
anticipation,  referring  to  the  case  of  Bateman  v.  Fuber  (1)  in 
which  Lindley  M.R.  said  :  *'  A  married  woman  cannot  by  hook  or 
by  crook — by  any  device,  even  by  her  own  fraud  (the  cases  go 
that  length) — deprive  herself  of  the  protection  which  the  restraint 
on  anticipation  throws  around  her."  If  the  doctrine  of  restraint 
on  anticipation  applies  to  this  case,  this  reasoning  is  also  unanswer- 
able. The  learned  Judge  also  thought  that  the  wife's  waiver 
could  not  in  any  case  bind  the  trustee. 

A.  H.  Simpson  J.  came  to  the  same  conclusion,  but  with  reluct- 
ance. He  rested  his  judgment  entirely  on  the  doctrine  of  restraint 
on  anticipation. 

Pring  J.  thought  that  the  trustee  himself  could  not  have 
waived  the  notice. 

I  will  deal  first  with  the  question  of  restraint  on  anticipation. 
In  In  re  Ridley,  Bvxikton  v.  Hay  (2)  the  doctrine  was  considered 
and  expounded  by  Jesael  M.R.  He  said :  "  Now,  it  is  necessary 
to  consider  what  the  meaning  of  a  restraint  on  anticipation  is,  for 
with  the  exception  of  a  single  observation  in  one  of  the  authori- 
ties, to  which  I  will  refer  presently,  the  point  does  not  seem  to 
have  been  discussed  at  all. 

"In  the  first  place,  the  law  of  this  country  says  that  all  property 
shall  be  alienable ;  but  there  has  been  one  exception  to  that 
general  law,  for  restraint  on  anticipation  or  alienation  was  allowed 
in  the  case  of  a  married  woman.  That  was  purely  an  equity 
doctrine,  the  invention  of  the  Chancellors,  and  is,  as  I  have  said, 
an  exception  to  the  general  law  which  says  that  property  shall 
not  be  inalienable.  That  exception  was  justified  on  the  ground 
that  it  was  the  only  way,  or  at  least  the  best  way,  of  giving 

(I)  (1898)  1  Ch.,  144,  at  p.  149.  (2)  11  Cb.  D.,  845,  at  p.  648. 
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H.  C.  OF  A.  property  to  a  married  woman.     It  was  considered  that  tp  give  it 

her  without  such  a  restraint  would  be,  practically,  to  give  it  to 

Patemon    her  husband,  and  therefore,  to  prevent  this,  a  condition  was 

McNaghtev  ^'ll^wed  to  be  imposed  restraining  her  from  anticipating  her  income, 

and  thus  fettering  the  free  alienation  of  her  property. 

Griffith  O.J.  ___,  .  ^  _  rni  ^  ^ 

"  That  ground  I  must  assume  to  be  correct.  The  result,  there- 
fore, was  that  the  exception  to  the  general  law  was  in  favour  of 
married  women,  to  enable  them  to  enjoy  their  property. 

"  Then  there  was  another  rule,  also  invented  by  the  Chancellors, 
in  analogy  to  the  common  law.     That   was  an  invention  of  a 
different  kind  from  the  other,  and  was  this  time  in  favour  of 
alienation  and  not  against  it.     The  law  does  not  recognize  dis- 
positions which  would  practically  make  property  inalienable  for 
ever.     Contingent  remainders  were  introduced,  which  had  the 
effect  of  rendering  property  inalienable.     The  doctrine  of  con- 
tingent remainders  was  discussed  by  the  Chancellors,  who  held 
that  a  remainder  depending  upon  what  was  called  a  possibility 
on  a  possibility  was  contrary  to  the  common  law.      That  was  a 
wholesome  rule,  only  it  was  considered  that  it  did  not  go  far 
enough.      The  result  was  that  the  Chancellors  established  this 
rule  in  favour  of  alienation,  that  property  could  not  be  tied  up 
longer  than  for  a  life  in  being  and  twenty-one  years  after.    That 
is  called  the  rule  against  perpetuities.     This  rule,  therefore,  was 
established  directly  in  favour  of  alienation ;  it  merely  carried  out 
the  principle  of  law  that  property  is  alienable.     Similarly  in  the 
case  of  executory  interests,  the  law  put  a  limit  or  fetter  upon  the 
testamentary  power.     The  theory  of  both  rules  is,  however,  the 
same,  namely,  that  property  is  alienable,  though  it  may  be  made 
inalienable  to  a  certain  extent  and  in  a  peculiar  way. 

"  The  question  is,  whether  the  restraint  on  alienation  should  not 
be  allowed  within  certain  limits  under  the  one  rule  as  well  as 
under  the  other.  The  first  exception  is  a  clear  and  manifest 
exception  to  the  general  law,  which  says  that  property  shall  be 
alienable ;  the  question  is,  whether  there  should  not  be  a  similar 
exception  to  that  branch  of  the  general  law  which  says  that 
property  shall  not  be  inalienable  beyond  a  life  in  being  and 
twenty-one  years  after.  But  this  question  does  not  appear  to  me 
to  have  been  well  weighed  or  considered."     The  learned  Master 
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of   the  Rolls  then  gave  his  reasons  for  holding  that  the  rule   ^-  ^'  ®'  '^• 
against  perpetuities  must  prevail  against  the  rule  of  restraint  on        ^^^ 
anticipation.  Patebson 

Similar  considerations  arise  when  the  rule  that  a  person  aui  moNaghten. 
juris  may  rescind   or  release   an  executory  contract   comes  in       

.  .  .         "^  Grifflth  O.J. 

conflict  with  the  rule  of  restraint  on  anticipation.  It  is  clear  that 
the  doctrine  by  which  the  separate  estate  of  a  married  woman 
could  be  made  inalienable  was,  when  first  invented  by  Lord 
Thurlow  [See  note  to  Pybus  v.  Smith  (1)],  a  rule  attaching  an 
incident  to  property,  i.c.,  to  property  of  a  specific  kind,  namely, 
separate  estate  already  existing.  It  could  not,  at  that  time,  have 
extended  to  make  an  executory  contract  by  a  married  woman  not 
relating  to  existing  separate  estate  irrevocable,  because  at  that  time 
she  could  not  make  any  such  contract  at  all.  The  proposal,  there- 
fore, to  apply  the  doctrine  to  the  case  of  an  executory  contract 
of  a  married  woman  not  relating  to  existing  property,  and  not 
relating  to  property  at  all,  except  so  far  as  the  chose  in  action 
created  by  the  contract  itself  is  property,  is  an  extension  of  the 
original  doctrine  to  a  case  which  it  was  not  originally  intended 
to  cover.  Now,  it  is,  in  general,  as  much  an  incident  of  a  contract 
between  persons  aui  juris  that  it  may  be  rescinded  or  released  as 
it  is  an  incident  of  property  that  it  may  be  alienated,  and  under 
the  Married  Women's  Property  Act  married  women  are  persons 
sui  juris  for  all  purposes  except  as  to  separate  estate  subject  to 
restraint  on  anticipation.  Two  cases  were  cited  to  us  in  which, 
as  against  judgment  creditors,  moneys  payable  under  a  deed  of 
separation  to  a  trustee  for  the  benefit  of  the  wife  with  restraint 
on  anticipation  were  assumed  to  be  within  the  doctrine.  The 
point  was  not  raised  in  either  case.  But  it  does  not  follow 
that,  because  the  doctrine  should  be  held  to  apply  to  such  a  case, 
the  power  of  a  married  woman  to  rescind  an  existing  contract 
may  be  destroyed  by  a  stipulation  in  the  contract  that  it  shall 
be  for  her  benefit  without  power  of  anticipation.  The  distinc- 
tion between  a  completed  gift  of  property  and  a  gift  which  is 
only  complete  by  way  of  contract  was  adverted  to  by  Cotton  L. J. 
in  Nicol  v.  Nicol  (2).     No  authority  was  cited  to  us  to  show  that 

(1)  3  Bro.  C.C,  340 ;  and  nee  1  Ves.,  189. 

(2)  31  Ch.  D.,  524,  at  p.  527. 
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H.  C.  OF  A.  aji  executory  contract  to  which  a  married  woman  is  a  party,  and 

^^^        which  does  not  amount  to  a  complete  gift  of  existing  property, 

Patekson    can  be  made  irrevocable  by  the  use  of  the  magic  formula  "  with- 

McNaohten  ^^^  power  of  anticipation"  with  regard  to  her  rights  under  the 

contract.      Very   singular   consequences   would    follow  from  so 

holding.  The  suggested  doctrine  is  clearly  not  part  of  the  original 
doctrine  as  laid  down  by  Lord  Tkurlow  and  as  expounded  in 
TvUett  V.  Ami8tr(yi}g{\)  and  Hood  Barra  v.  Heriot  (2).  No  trace 
of  it  is  to  be  found  in  any  book  with  which  I  am  acquainted,  and 
I  should  hesitate  a  long  time  before  laying  down  such  a  rule. 

But,  even  supposing  the  existence  of  such  a  rule  in  general, 
regard  must  be  had  in  every  case  to  the  terms  of  the  instrument 
under  which  the  claim  is  set  up.  The  words  "  with  restraint  on 
anticipation  "  or  analogous  words  have,  it  is  true,  a  definite  mean- 
ing as  applied  to  property  assigned  or  created  as  separate  estate ; 
but,  if  the  words  are  used  with  reference  to  a  different  subject- 
matter,  or  if  the  context  is  inconsistent  with  that  meaning,  I  do 
not  think  that  we  are  necessarily  bound  to  give  them  the  usual 
meaning.  The  deed  now  in  question  is  a  deed  of  separation. 
Now,  it  is,  in  general,  an  incident  of  such  a  deed  that  it  may  be 
put  an  end  to  by  resumption  of  cohabitation.  Bowen  L.J.,  in 
Nicol  V.  Nicol  (3),  stated  the  rule  thus : — "  I  think  that  the  true 
principle  is  that  a  renewal  of  cohabitation  will  put  an  end  to  all 
or  any  of  the  provisions  of  a  separation  deed,  so  far  as  the 
language  of  the  deed,  properly  construed  by  the  light  of  surround- 
ing circumstances,  shows  that  its  provisions  were  only  intended 
to  take  effect  whilst  the  separation  lasted,"  adding  that  Lord 
Eldon  in  Bateman  v.  Countess  of  Iloss  (4)  had  suggested  that 
there  is  a  presumption  that  the  separation  deed  is  intended  to  end 
on  a  reconciliation. 

In  the  present  case  it  is  expressly  pro\'ided  that  the  deed  shall 
end  in  that  event.  But,  I  cannot  think  that  in  the  absence  of 
this  express  stipulation  the  deed  would  not  have  come  to  an  end 
on  reconciliation.  The  separate  use  is  a  necessary  incident  of 
such  a  deed.  If  this  is  the  correct  view,  a  stipulation  in  such  a 
deed   as   to   restraint   on   anticipation   would   not  prevent  the 

(1)  1  Beav.,  1  ;  4  My.  &  C.   390.  (3)  31  Oh.  D.,  624,  at  p.  529 

(2)  (1896)  A.C.,  174.  (4)  1  Dow.,  235. 
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married  woman  from  rescinding  the  deed  in  one  manner,  namely   H.  C.  of  a. 
by  returning  to  cohabitation.     It  is  further  provided  by  the  deed 
now  under  consideration  that  the  husband  may  at  any  time  put    paterson 
an  end  to  it  of  his  own  motion,  unless  his  wife  and  the  trustee  ^  ^  '^"htkn 


and  he  mutually  agree  to  modify  it.     I  have  great  dilKculty  in       

thinking  that  the  words  "  she  shall  not  have  power  to  anticipate 
the  same "  in  such  a  context  were  intended  to  make  the  deed 
irrevocable  by  any  action  on  the  part  of  the  ^viie  short  of  recon- 
ciliation. 

It  appears  to  me,  as  at  present  advised,  that  the  question  of  the 
revocability  of  a  contract  is  an  entirely  different  question  from 
that  of  the  incidents  attaching  to  the  rights  arising  from  it  while 
it  subsists  in  full  force,  and  that  the  latter  question  does  not 
govern  the  former.  I  know  of  no  reason  why  imder  a  power 
authorizing  a  married  woman  to  make  an  appointment  with 
power  of  revocation  she  should  not  make  a  revocable  appoint- 
ment in  her  own  favour  for  her  separate  use  without  power  of 
anticipation.  The  case  of  an  executory  contract  seems  the  same 
in  principle. 

If,  therefore,  it  were  necessary  to  decide  the  case  on  this  ground, 
I  should  be  strongly  disposed  to  hold  that  the  wife  had  power  to 
rescind  or  release  this  deed  at  any  time,  before  as  well  as  after 
the  times  appointed  for  payment.  It  was  suggested  that  the 
covenant  by  the  trustee  to  indemnify  the  husband  would  prevent 
the  wife  from  releasing  or  otherwise  putting  an  end  to  the  deed 
without  his  consent.  But  what  I  have  already  said  is  a  sufficient 
answer  to  this  argument.  It  is  obvious  that  the  incidental 
liability  of  the  trustee  under  his  covenant  would  come  to  an  end 
-with  the  rest  of  the  deed.  Moreover  a  cestui  que  trust  if  sui  juris, 
can  ordinarily  bind  the  trustee  by  his  contract  as  to  the  trust. 

It  is  not,  however,  in  the  view  which  I  take  of  the  pleadings 
and  findings  of  the  jury,  necessary  to  rest  my  decision  on  this 
ground.  If,  indeed,  the  equitable  plea  is  regarded  merely  as  a 
plea  of  waiver  of  a  condition  precedent,  the  difficulty,  if  it  be 
one,  arising  from  the  inability  of  the  wife  to  rescind  the  contract 
would  be  fatal.  For,  as  Sir  W.  Grant  M.R.  said  in  Stackhouse  v. 
Barnsion  (1): — "  A  waiver  is  nothing;   unless  it  amount  to  a 

(1)  10  Ves.,  453,  at  p.  466. 
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H.  C.  OF  A.  release.     It  is  by  a  release,  or  something  equivalent,  only,  that  an 
equitable  demand  can  be  given  away.     A  mere  waiver  signifies 
Patekson    nothing  more  than  an  expression  of  intention  not  to  insist  upon 
McNaohten  ^^®  right ;  which  in  equity  will  not  without  consideration  bar  the 
— '—       right  any  more  than  at  law  accord  without  satisfaction  would  be 
a  plea."     But,  if  there  is  a  consideration,  the  waiver  is  good  in 
equity  as  well  as  at  law.     In  every  case  of  waiver  of  a  condition 
precedent  there  is  consideration.      When  the  party  entitled  to  a 
right  upon  the  performance  of  a  condition  refrains   from  per- 
forming it  at  the  request  of  the  other  party,  he  would  alter  his 
position  for  the  worse  unless  the  request  were  held  to  imply  a 
promise  not  to  take  advantage  of  his  inaction.   The  consideration 
is  that  at  the  request  of  the  other  party  he  refrained  from  doing 
the  act  which  would  have  been  a  performance  of  the  condition, 
and  w^ould  have  perfected  his  right.     In  Selwyn  v.  Gar  jit  (1), 

Bowen  L. J.  said  : — "  What  is  a  waiver  ? W^aiver 

is  consent  to  dispense  with  the  notice.  If  it  could  be  shewn  that 
the  mortgagor  had  power  to  waive  the  notice,  and  that  he  knew 
that  the  notice  had  not  been  served,  but  said  nothing  before  the 
sale  and  nothing  after  it,  although  this  would  not  be  conclusive, 
there  would  be  a  case  which  required  to  be  answered."  In  In  re 
ThoTupaon  and  Holt  (2),  Kekewich  J.  gave  effect  to  this  doctrine, 
and  held  that  a  mortgagor  had  waived  the  notice  required  by  the 
Conveyancing  -4 c^  to  be  given  before  the  sale  by  the  mortgagee 
and  could  not  take  advantage  of  its  absence.  A  good  illustration 
is  afforded  by  the  case  of  Wing  v.  Harvey  (3)  in  which  it  was 
held  that  the  receipt  by  an  insurance  company  of  premiums  upon 
a  policy  of  insurance  with  knowledge  of  the  failure  of  the  insured 
to  comply  with  a  condition,  non-performance  of  which  rendered 
the  policy  void,  prevented  the  company  from  setting  up  the 
condition. 

In  the  present  case,  however,  it  is  not  necessary  to  have  recourse 
to  this  principle.  For  there  is  no  doubt  that  a  restraint  on  antici- 
pation imposes  no  restriction  upon  a  married  woman  with  respect 
to  income  already  accrued  due  :  Hood  Barra  v.  Hei^t  (4).  The 
concluding  averments   of  the   equitable  plea  set  out   that  the 

(1)  38  Ch.  D.,  273,  at  p.  284.  (3)  5  De  G.  M.  &  G.,  265. 

(2)  44  Ch.  IX,  492.  (4)  (1896)  A.C.,  174. 
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appellant  paid  other  moneys  to  his  wife  ai^d  entered  into  other   H.  C.  of  A. 

arrangements  with  her  "from  time  to  time,"  that  the  said  moneys       ^ '^ 

were  so  paid  and  the  said  arrangements  entered  into  by  him  "  on     patkbson 
the  faith  and  understanding  that  the  arrangement  in  the  deed  mcNaghtbh 

was  at  an  end  and  the  covenant  void,"  and  that  she  "accepted  the       

said  moneys  and  entered  into  the  said  other  arrangements  on  the 
same  faith  and  understanding."  I  read  this  as  an  allegation  that 
each  payment,  including  the  last,  was  made  and  accepted  on  these 
terms.  This  amounts,  in  effect,  to  a  statement  that  Mrs.  Paterson 
(on  whose  behalf  the  plaintiff  is  suing),  on  every  occasion  on 
which  a  payment  was  made  to  her  under  the  substituted  arrange- 
ments, agreed  to  accept  the  payment  on  the  terms  of  those 
substituted  arrangements,  including  those  set  out  in  the  orders  of 
the  Court,  in  satisfaction  of  all  instalments  then  due,  and  further 
agreed  not  to  set  up  the  failure  to  give  notice  under  clause  4  of 
the  deed,  and  not  to  set  up  the  deed  a.s  creating  a  subsisting 
obligation.  This  is  clearly  a  good  discharge  in  equity  of  all 
instalments  then  accrued  due,  and  in  my  opinion  would  also  be  a 
good  discharge  at  common  law  by  way  of  accord  and  satisfaction, 
but  for  the  equitable  considerations  involved  by  reason  of  the 
nature  of  the  plaintiff  s  claim,  and  the  fact  that  Mrs.  Paterson's 
right  to  the  chose  in  action  vested  in  the  plaintiff  is  equitable 
only. 

"If  accord  is  a  question  of  agreement,  there  must  be  either  two 
minds  agreeing,  or  one  of  the  two  persons  acting  in  such  a  way 
as  to  induce  the  other  to  think  that  the  monev  is  taken  in  satis- 
faction  of  the  claim,  and  to  cause  him  to  act  upon  this  view  " : 
'per  Bowen  L.J.,  in  Day  v.  McLea  (1).  The  defence  in  the  present 
case  is  not  open  to  the  objection  founded  on  the  doctrine  that 
mere  payment  of  a  smaller  sum  cannot  be  a  satisfaction  of  a 
larger  sum  already  due,  for  the  altered  arrangements  as  to  the 
custody  of  the  child  and  the  appellant's  altered  responsibility  as 
to  him  were  an  additional  consideration  sufficient  to  exclude  the 
application  of  that  rule. 

I  read  the  finding  of  the  jury  as  a  finding  that  this  part  of  the 
plea  was  substantially  proved,  and,  having  regard  to  the  declara- 
tion, I  think  that  this  defence  extends  to  all  the  instalments  sued 

(1)  22Q.B.D.,  610,  atp.  613. 
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H.  C.  OF  A.   for  except  the  first.     The  date  of  the  last  credit  is  apparently  9th 

1905.        September,  1903,  while  the  last  instalment  under  the  deed  must 

Patkrson    have  fallen  due  on  1st  July.     I  am,  therefore,  of  opinion  that, 

McNaghtes  Q^^^  irrespective  of  the  doctrine  of  restraint  on  anticipation,  the 

appellant  has  established  his  defence,  except  as  to  the  £100  due 

on  Ist  April,  1895.     The  decision  of  the  learned  Chief  Justice  at 

the  trial  was  therefore  right,  and  the  rule  to  increase  the  verdict 

should  have  been  discharged. 

Barton  J.  I  have  had  the  opportunity  of  reading  the  judg- 
ment which  the  learned  Chief  Justice  has  just  delivered,  and  I 
entirely  concur  in  it. 

0*CoNNOR  J.  It  having  been  admitted  by  Mr.  Gordon  that  the 
verdict  was  properly  entered  for  the  plaintiff  for  £100,  the  question 
for  our  consideration  is  whether  the  plaintiff  is  entitled  to  have 
that  verdict  increased  to  the  amount  claimed.  The  whole 
controversy  turns  upon  the  equitable  plea,  and  the  facts  found 
specially  by  the  jury  in  reference  to  it.  The  plaintiff  has  urged 
upon  several  grounds  that  neither  the  plea  in  itself  nor  the  facts 
foimd  with  regard  to  it  afford  any  defence  to  the  action.  As  to 
the  ground  that  the  clause  in  restraint  of  anticipation  makes  it 
impossible  even  for  Mrs.  Paterson  herself  to  consent  to  the  deed 
coming  to  an  end,  either  by  express  act  on  her  part  or  by  waiver 
of  any  of  its  conditions,  I  entirely  concur  in  the  view  of  my 
learned  colleague  the  Chief  Justice.  His  reasoning,  which  I 
altogether  adopt,  would  justify  the  conclusion  that  the  doctrine 
of  restraint  against  anticipation  cannot  be  so  applied  as  to  prevent 
a  wife  from  exercising  her  right  of  agreeing  to  modify  or  rescind 
a  deed  of  separation  such  as  this,  merely  because  it  contains  a 
provision  restraining  anticipation  of  the  moneys  payable  to  her 
during  separation.  But,  in  tlie  view  that  I  take  of  the  case,  it 
is  not  necessary  to  decide  that  question.  I  do  not  wish,  without 
necessity,  to  express  a  final  conclusion  upon  a  new  point  of  so 
much  importance  in  the  law  of  married  women's  property.  I 
prefer  to  base  my  decision  upon  a  ground  which  is  entirely  free 
from  that  difficulty. 

Equitable  pleas  are  allowed  by  sec.  95  of  the  New  South  Wales 
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CoTiiTnon  Law  Procedure  Act  1899,  which  repeats  the  words  H.  0.  of  A 
of  the  earlier  Statute  first  authorizing   equitable   pleas.      The 
section  provides  that   "  the  defendant  in  any  action  in  which    Patkrson 
if  judgment  were  obtained  he  would  be  entitled  to  relief  against  moNaohtbn 

such  judgment  on  equitable  grounds  may  plead  the  facts  which       

entitle  him  to  such  relief  by  way  of  defence."  It  has  been  held 
that  the  facts  alleged  in  the  plea  must  be  such  as  would  entitle 
the  defendant  to  a  perpetual  and  unconditional  injunction  against 
the  defendant  in  a  Court  of  Equity.  The  test  to  be  applied  to 
the  plea  is  therefore  this — does  it  set  out  facts  which  would 
justify  a  Court  of  Equity  in  granting  a  perpetual  and  uncon- 
ditional injunction  against  the  plaintiff  proceeding  upon  a  judg- 
ment for  her  claim  ?  It  is  plain  from  the  form  of  the  plea  that 
it  was  intended  to  put  forward  as  the  ground  of  defence  an 
equitable  rescission  of  the  deed.  For  the  purposes  of  this  judg- 
ment, I  assume  that  such  a  rescission  would  be  contrary  to  the 
law  of  restraint  against  anticipation,  and  that,  if  the  plea  rested 
upon  that  ground  only,  it  would  be  no  answer  to  the  action.  But 
at  the  end  of  the  plea,  no  doubt,  as  showing  a  consideration  for 
the  waiver  alleged,  and  a  change  of  the  defendant's  position  on 
the  faith  thereof,  there  occurs  the  following  statement  of  facts : — 
"  And  the  defendant  paid  other  moneys  "  (meaning  moneys  other 
than  those  covenanted  to  be  paid)  "  to  the  said  Mary  Stewart 
Paterson,  and  entered  into  other  arrangements  with  her  from 
time  to  time,  and  the  said  moneys  were  so  paid,  and  the  said 
arrangements  entered  into  by  the  defendant  on  the  faith  and 
undertaking  that  the  arrangement  in  the  said  deed  was  at  an  end, 
and  the  said  covenant  void,  and  the  said  Mary  Stewart  Paterson 
accepted  the  said  moneys  and  entered  into  the  said  other  arrrange- 
ments  on  the  same  faith  and  imdertaking,  and  is  now  estopped 
by  her  conduct,  and  the  plaintiff  is  estopped  by  her  conduct  from 
now  setting  up  and  suing  upon  the  said  deed."  The  allegation 
as  to  estoppel  is  merely  a  statement  of  an  inference  in  law.  The 
jury  specially  found  in  substance  that  these  facts  had  been 
proved  by  the  plaintiff.  It  is  immaterial  that  some  of  the  other 
facts  alleged  in  the  plea,  and  found  by  the  jury,  are  no  answer  to 
the  action.  The  defendant  is  entitled  to  hold  the  decision  of  the 
Chief  Justice  in  the  Court  below  in  his  favour  if  he  can  show 
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H.  C.  OF  A.  that,  taking  the  pleadings  and   all   the   facts   found,   there   is 

suflScient  ground  for  a  perpetual  unconditional  injunction  against 

Patebson    ^^^  plaintiff.     It  is  cle4r  that  the  Court  of  Equity  would  treat 

M  N^  the  suit  as  if  Mrs.  Paterson  were  plaintiff,  and  would  enforce 

against  McNaghten  all  the  equities  available  against  her.     It  is 

also  plain  that  the  moneys  claimed  by  her  were  at  the  time  the 
action  was  brought,  all  free  from  the  restraint  against  anticipa- 
tion. Hood  Barra  v.  Hei^t  (1)  is  a  distinct  authority  that 
restraint  on  anticipation  does  not  apply  to  income  accrued  due. 
As  each  monthly  payment  became  due  it  was  free  to  be  dealt 
with  by  Mrs.  Paterson  in  any  manner  she  thought  fit.  In 
adjudicating,  therefore,  upon  Mrs.  Paterson's  rights  to  these 
moneys  a  Court  of  Equity  would  not  be  in  any  way  hampered 
by  the  clause  in  the  deed  restraining  anticipation.  It  was  urged 
that  clause  8  of  the  deed  of  separation  imposing  an  obligation 
upon  Gill,  the  trustee,  would  make  it  impossible  to  relax  any 
provisions  of  the  deed  unless  he  were  a  party  to  the  suit.  I 
cannot  assent  to  that  argument.  I  am  assuming  that  Mrs.  Paterson 
could  not  in  Equity  be  held  to  have  consented  to  the  rescission  of 
the  deed,  and  that  the  Court  of  Equity  would,  on  the  application 
for  an  injunction,  treat  it  as  subsisting.  It  is  also  said  that  her 
waiver  cannot  bind  Gill.  It  is  not  necessary  that  Gill  should  be 
bound  for  the  purpose  of  an  injunction  on  the  facts  then  under  con- 
sideration. The  jurisdiction  of  an  Equity  Court  is  over  the  person, 
and  it  will  sometimes  restrain  a  party  from  inequitably  taking 
advantage  of  a  provision  in  a  deed  which  for  all  other  purposes,  and 
in  respect  of  other  parties,  is  treated  as  being  in  full  force.  If 
Mrs.  Paterson  or  her  trustee  were  inequitably  seeking  to  enforce 
the  deed,  the  Court  would  restrain  her  or  her  trustee  from  pro- 
ceeding. 

The  principle  upon  which  the  Court  of  Equity  will  restrain 
the  inequitable  use  of  a  provision  in  a  deed  is  well  illustrated  by 
Wing  V.  Hai'vey  (2).  That  was  a  suit  against  an  insurance 
society  for  payment  of  money  on  a  life  policy  taken  out  by  the 
assured  at  the  instance  of  his  creditor  and  assigned  to  the  latter. 
One  condition  of  the  policy  was  that,  if  the  assured  should  go 
beyond  the  limits  of  Europe  without  the  licence  of  the  directors, 

(1)  (1806)  A.C.,  174.  (2)  23  L.J.,  Ch.,  611. 
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the  policy  should  be  void,  and  all  moneys  paid  thereunder  should  H-  C-  ®'  '^• 
become  forfeited.   The  assured,  without  the  licence  of  the  directors,        ^^^ 
did  go  beyond  the  limits  of  Europe,  to  Canada,  lived  there  for    Patebson 
some  years,  and  died  there.   The  society  set  up  this  breach  of  con-  jjcNaohtbk. 
dition  as  a  defence.   It  was  proved  by  the  plaintiff  that  the  repre-       

COonnor  J. 

sentative  of  the  society,  who  had  been  in  the  habit  of  receiving 
the  premiums  while  the  assured  was  in  England,  was  informed  of 
the  breach  of  condition  by  the  agent  of  the  assured,  and,  in  answer 
to  the  question  whether  it  would  be  safe  to  continue  paying 
premiums  under  the  circumstances,  stated  that  the  policy  would 
be  perfectly  good,  if  the  premiums  were  regularly  paid.  On  this 
assurance,  made  at  the  time  of  each  payment,  the  premiums  were 
regularly  paid  until  the  death  of  the  assured.  The  Court,  Knight 
Bruce  L.J.  and  Turner  L.J.,  holding  that  the  society  was  bound 
by  the  acts  of  their  representative,  decided  that  the  defence  was 
ineffectual,  as  there  had  been  a  waiver  of  the  forfeiture.  Knight 
Bruce  L.J.,  in  the  course  of  the  argument,  states  the  principle  of 
the  decision  (1) :  "  The  party  pays  and  the  agent  receives  the 
premiums  upon  the  faith  and  condition  that  the  policies  are  to  be 
considered  as  valid  and  subsisting;  and  the  argument  is,  that 
although  the  money  was  paid  on  those  express  conditions,  the 
person  paying  it  is  to  be  in  the  same  position  as  if  he  had  paid  it 
unconditionally.  How  can  he  be  now  reinstated  in  his  position  ? 
If  he  had  been  informed  in  1835,"  (the  date  of  the  breach  of  con- 
dition) "  that  the  forfeiture  would  be  insisted  on,  he  might  have 
insured  the  life  at  another  office :  not  so  now,  the  life  having 
dropped."  The  principle  of  that  decision  may  well  be  applied  in 
this  case.  The  jury  have  found  that  Mrs.  Paterson  accepted  the 
notice  to  her  solicitor,  instead  of  to  Gill,  as  a  good  notice  to 
determine  the  deed;  that  she  exonerated  the  defendant  from 
giving  notice  to  Gill;  that  she  accepted  the  moneys  paid  as 
the  plea  alleges  from  time  to  tiftie,  and  the  other  arrangements 
made  since  April,  1895,  on  the  faith  and  understanding  that 
the  arrangement  in  the  deed  was  at  an  end,  and  the  covenant 
for  payment  therein  void.  A  waiver,  a  statement,  a  promise 
may  be  inferred  from  conduct  as  well  as  from  words.  The  series 
of  arrangements  and  proceedings  that  took  place  after  the  notice 

(1)  23  L.J.,Ch.,  511,  at  p.  514. 
YOL.  n.  44 
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H.  C.  OP  A.  to  Mrs.  Paterson  8  solicitor  were  absolutely  inconsistent  with  the 

respective  rights  of  Mrs.  Paterson  and  her  husband  under  the 

Patebson    deed,  and  it  must  be  taken  that  the  payments  from  time  to  time 

MgNaohtbn.  °^^®  by  the  defendant  to  his  wife  from  that  time  on  for  over 

eight  years  were  made  upon  the  express  condition  understood 

between  them,  that,  as  far  as  they  were  both  concerned,  the  deed 

was  at  an  end.     Upon  the  faith  of  that  condition  he  altered   his 

position,  omitted  to  ^ve  the  notice  to  Gill,  which  he  otherwise 

would  have  given,  entered  into  arrangements,  and  made  payments, 

solely  on  the  faith  of  the  deed  being  at  an  end.    That  altered 

position  and  those  benefits  are  the  consideration  for  the  waiver  of 

her  rights  by  Mrs.  Paterson.     She  has  received  the  benefit  of  the 

consideration,  the  defendant  cannot  be  reinstated  in  the  position 

of  advantage  as  to  the  notice  which  he  gave  up,  and,  in  so  far  as  a 

Court  of  Equity  could  interfere,  it  would  not  permit  the  party 

who  has  received  these  benefits  as  a  consideration  for  waiving 

rights,  to  still  insist  upon  their  enforcement.     Assuming  that  a 

Court  of  Equity  would  not,  upon  the  facts,  allow  the  deed  by 

re€tson  of  the  restraint  against  anticipation  to  be  treated  as  at 

an  end  for  all  purposes,  I  have  no  doubt  that  it  would  grant  a 

perpetual  and  unconditional  injunction  against  Mrs.  Paterson's 

assertion  of  any  rights  under  the  deed  in  respect  of  the  moneys 

accrued  due  at  the  commencement  of  the  action  on  the  ground 

that  she  had,  for  valuable  consideration,  waived  those  rights. 

Holding  these  views,  I  am  of  opinion  that  the  facts  stated  in  the 

equitable  plea,  and  foimd  by  the  jury  in  the  defendant's  favour, 

are  a  complete  answer  to  the  plaintiff^s  claim,  except  in  respect  of 

the  £100  for  which  the  verdict  has  been  entered.     I  agree  with 

my  learned  brother  the  Chief  Justice  that  the  plaintifl^  is  not 

entitled  to  have  the  verdict  increased,  as  ordered  by  the  Supreme 

Court,  and  that  the  appeal  must  be  upheld. 

Appeal  allowed  with  coats.  Order  of  the 
Supreme  Court  appealed  from  dis- 
charged and  rule  nisi  for  increase  of 
verdict  discharged  with  costs.  Both 
parties  undertaking  that  the  costs  and 
other  moneys  due  from  either  party 
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ahaU  be  set  off  against  the  costs  and  ^-  C.  of  A. 
other  moneys  due  from  the  other  in       ^®^" 
respect    of    tlte    proceedings    in    the    Patebsok 
Supreme  Court  and  the  High  Court,  ^.  j^  ^' 
execviion  to  issue  for  balance  only.  


Solicitors  for  appellant,  Stephen,  Jaques  Jk  Stephen, 
Solicitor  for  respondent,  L.  B,  Bertram. 


C.  A.  W, 


[HIGH    COURT    OF    AUSTRALIA.] 

GEORGE  DOWN,  JUSTIN  FOX,  GREEN-  1 
LAW      FOXTON,     THOMAS      DIBLEY, 
FREDERIC  CHARLES  LEA  and  GEORGE 
WILKIE  GRAY 

Defendants, 

■ 

AND 

HIS  MAJESTY'S  ATTORNEY-GENERAL 
FOR  THE  STATE  OF  QUEENSLAND, 
ON  THE  RELATION  OF  JOHN  CURRIE 

Plaintiff, 


Appellants  ; 


■  Respondent. 


ON  appeal  from  the  supreme  court  of 

QUEENSLAND. 

Public  Parks  Act  1854  (Queensland)  (18  Vict.  Xo.  Z3)—Trv^ee8  of  Public  Lands 
Act  1869  (33  Vict.  Xo.  2)— Trustee— Breach  of  trust— Declaration  of  trust- 
Injunction — Costs. 

Where  land  is  granted  to  trustees  in  trust  *'  for  cricket  and  other  athletic 
sports  and  for  no  other  purpose  whatsoever,"  the  trustees  are  entitled  to 
permit  the  use  of  the  land  for  any  lawful  purpose  not  inconsistent  with  its 
use  when  required  as  a  place  for  holding  athletic  sports,  and  in  particular  for 
any  purpose  which,  while  not  interfering  with  such  use,  is  conducive  to  the 
main  object  of  the  trast. 


H.  C.  OF  A. 
1905. 

Brisbakb, 

ilTay  30,  81, 

June  1. 


Orifflth  O.J., 

Barton  and 

O'Connor  JJ. 
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H.  C.  OF  A.  Where  land  in  Brisbane  so  granted  was  leased  by  the  trustees  to  one 

1905.  S.   to  use  the  ground  and  buildings  thereon  for  bicycle  racing,  and  sach 

^    »  "^  other  sports,  pastimes,  and  purposes  as  he  might  desire  every  Saturday  evening 

Down  between  seven  and  eleven  p.m.,  and  every  Wednesday  afternoon,  provided 

Attorney-  fourteen  days'  notice  in  writing  was  given  the  trustees,  and  provided  also 

General  that  the  said  ground  was  not  otherwise  engaged  or  required  by  the  trustees  : 

of 
Queensland.  HMf  in  a  suit  for  a  declaration  of  the  trust,  and  for  an  injunction,  that  the 

plaintiff  was  entitled  to  a  declaration  that  the  trustees  were  not  entitled  to 

permit  horse  racing  or  pouy  racing  to  be  carried  on  in  the  ground,  except  by 

way  of  incidental  use,  and  so  as  not  to  interfere  with  the  use  of  the  land  for 

the  main  purposes  of  the  trust. 

Meld  also,  on   the  terms  of  the  particular  lease,  that  the  trustees   had 
ti*ansgres8ed  the  conditions  of  the  trust. 

Judgment  of  the  Supreme  Court  of  Queensland,  Attorney -Oeneral  v.  Dovon^ 
Q.W.N.,  17th  March,  1905,  No.  9,  varied. 

Appeal  from  an  order  of  the  Supreme  Court  of  Queensland, 
Attorney  Genercd  v.  Down  (1). 

The  following  statement  of  the  facts  is  taken  from  the  judgment 
of  Chnffith  C.J.  :— 

This  is  an  appeal  from  a  decision  of  the  Full  Court  aflSrming  a 
decision  of  Eeal  J.  in  an  action  brought  by  the  Attorney-General, 
on  the  relation  of  a  resident  of  South  Brisbane,  against  the  appel- 
lants, who  are  trustees  of  the  Brisbane  Cricket  Ground  under  a 
deed  of  grant  from  the  Crown,  dated  21st  March,  1905,  by  which 
the  land  in  question  was  granted  to  the  trustees  upon  trust  "as  a 
reserve  for  cricket  and  other  athletic  sports  and  for  no  other  pur- 
poses whatsoever."  The  respondent  alleged  that  the  appellants 
had  used  the  land,  or  permitted  its  use  and  occupation,  for  the 
purpose  of  horse  racing  and  pony  racing,  and  otherwise  than  as  a 
reserve  for  cricket  and  other  athletic  sports,  and  threatened  to 
continue  to  do  so,  and  he  claimed  a  declaration  that  the  appel- 
lants were  not  entitled  to  use  or  occupy,  or  permit  the  use  and 
occupation  of  the  land  for  the  purposes  of  horse  racing  or  pony 
racing,  or  otherwise  than  as  a  reserve  for  cricket  and  other 
athletic  sports,  and  that  such  use  or  occupation  is  a  breach  of 
trust.  He  also  claimed  an  injunction  against  such  use  in  the 
future. 

The  appellants  admitted  that  the  land  had  been  used  for 
pony  races  and  other  races,  and  set  out  an  agreement  with  one 

(1)  Q.W.N.,  17th  March,  1905,  No.  9. 


2C.L.R.]  OP  AUSTRALIA.  6^1 

Sharpe  under  which  such  use  had  been  permitted.     They  denied   ^-  ^-  ®'  ^* 
that  the  use  under  the  agreement  was  contrary  to  the  trusts  of       ^__^ 
the  grant,  and  further  said  that  the  pony  and  trotting  races       Down 
objected  to  were  held  temporarily,  at  such  times,  and  under  such    attorney- 
circumstances,  as  did  not  prevent  the  land   being  used  for  the     ^enmial 
purposes  for  which  it  was  granted,  and  that  the  terms  of  the  Qdbbnsland. 
agreement  with  Sharpe  were  conducive  to  the  attainment  of  those 
purposes,  and  that,  without  the  aid  of  such  an   agreement,  it 
would  be  impossible  to  obtain  money  to  pay   the  principal  or 
interest  due  upon  a  mortgage  of  the  land  which  had  been  law- 
fully made  by  the  trustees  with  the  consent  of  the  Governor-in- 
Council,  or  to  preserve  the  land  in  a  fit  state  of  repair,  or  to  attain 
the  objects  and  purposes  for  which  the  land  was  granted. 

The  case  was  tried  before  Real  J.,  who  made  a  declaration  that 
the  appellants  were  not  entitled  to  use  or  occupy  or  permit  the 
use  or  occupation  of  the  land  for  the  purposes  of  horse  racing  or 
pony  racing,  or  otherwise  than  as  a  reserve  for  cricket  and  other 
athletic  sports,  and  that  in  so  permitting  the  use  of  the  ground 
for  horse  racing  the  appellants  were  guilty  of  a  breach  of  trust. 
He  refused  to  grant  an  injunction,  but  without  prejudice  to  an 
application  for  an  injunction  after  the  termination  of  Sharpe's 
agreement. 

On  appeal  to  the  Full  Court  the  judgment  was  affirmed  by 
a  majority  (Chvhh  and  Power  JJ.),  Cooper  C.J.  dissenting. 

Feez  (with  him  Stumm),  for  appellants.  The  terms  of  the 
grant,  viz.,  "for  cricket  and  other  athletic  sports  and  for  no  other 
purpose  "  do  not  preclude  the  land  from  being  used  for  horse  and 
pony  racing  when  not  required  for  the  purposes  mentioned  in 
the  grant.  The  land  may  be  used  for  any  purpose  not  inconsistent 
with  the  main  purpose.  If  one  small  corner  of  land  granted  for 
cricket  were  used  for  tennis,  in  such  a  way  as  not  to  interfere  with 
the  use  of  the  rest  of  the  land  for  cricket,  such  user  would  not 
amount  to  a  breach  of  trust.  The  expression  "  and  for  no  other 
purposes  whatsoever  "  in  the  grant  means  for  no  other  purpose 
than  as  a  reserve  for  cricket  and  other  athletic  sport.  The  real 
limitation  upon  such  user  is  that  it  must  not  be  permanently 
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H.  C.  OF  A.   inconsistent  with  the  original    purpose :    AUomey-Oeneral   v. 
1905.        HanweU  Urhcin  Council  (1). 

Down  [GRIFFITH  C.J. — That   is  not  a  direct  authority  that  mere 

ATT.r;«Kv.   temporary  user  is  permissible.] 

General         Where  portion  of  land  granted  to  trustees  is  not  immediately 
QcTKENSLAND.  requlrcd  for  the  purposes  of  the  trust,  that  portion  may  be  used 
by  them  for  any  lawful  purpose.     Here  the  whole  of  the  pony 
track  is  outside  the  cricket  and  football  ground. 

[O'Connor  J. — But  this  grant  contains  the  words  "  and  for  no 
other  purpose."] 

Here  the  land  was  being  used  for  raising  funds  to  pay  interest 
on  the  mortgage — a  purpose  auxiliary  to  the  trust,  and  not 
antagonistic  to  it.  In  Attorney-General  v.  The  Mayor  <&c,  ofSowth- 
ampton  (2),  where  the  trust  was  to  keep  the  land  in  proper 
condition  for  purposes  of  recreation,  the  use  of  the  iJand  for  a 
cattle  fair  was  held  to  be  a  breach.  But  in  that  case  the  user 
was  inconsistent  with  the  main  purpose  of  the  grant. 

[Griffith  C.J. — That  case  was  decided  on  the  construction  of 
the  particular  Act  of  Parliament.] 

Where  portion  of  the  land  granted  subject  to  such  limitations 
as  these  is  not  immediately  required  for  the  purposes  of  the  trust, 
that  portion  may  be  used  for  any  lawful  purpose:  Attorney- 
Geveral  v.  Teddiiigton  Urban  Council  (3);  Attorney-General  v. 
Corporation  of  Sunderland  (4).  Here  the  user  is  not  inconsistent 
with  the  express  objects  of  the  grant,  and  in  addition  yields 
substantial  profits  with  which  the  trustees  are  enabled  to  improve 
the  ground. 

[GRiFFrrH  C.J. — Under  the  Act  33  Vict.  No.  2,  clearly  a  lease 
can  be  given  for  less  than  three  years ;  and  by  sec.  10,  the  pro- 
ceeds by  way  of  rent  reserved  upon  a  lease  imder  the  Act  are 
required  to  be  applied  solely  and  strictly  to  purposes  within  the 
express  trusts.] 

Sec.  9  provides  that  the  land  may  be  leased  for  a  longer  period 
than  three  years  with  the  consent  of  the  Governor-in-Council 
In  those  cases  leases  could  be  granted  for  any  purpose. 

(1)  (1900)  1  Ch.,  51;   (1900)  2  Ch.,  (3)  (1898)  1  Ch.,66,p«r /?o»i«r  J.,  at 
277.                                                                 p.  68. 

(2)  1  Gif.,  363.  (4)  2  Ch.  D.,  634. 


2  C.KR.]  OF   AUSTRALIA.  643 

[Griffith  C.J. — But  would  the  words  of  the  fiTant"and  for  no  H-  ^-  ®^  ^• 

1905 

other  purpose"  take  the  case  out  of  the  scope  of  the  Act?]  wv-^ 

This  case  is  not  governed  by  the  Statutes  under  which  the       Down 
trustees  are  appointed;  but  the  words  of  the  Act  making  the    attorney- 
trustees  the  manaerers  of  the  land  have  a  strong  bearing  on  the     General 
construction  of  these  trusts.     In  Grand  Junction  Canal  Co,  Queensland. 
V.  Petty  (1),  where  land  was  acquired  and  used  by  a  canal  com- 
pany  under  their  Statutes  for  the  purpases  of  a  towing-path,  it 
was  held  that  such  land  might  be  dedicated  as  a  public  highway, 
if  such  use  be  not  incompatible  with  its  use  as  a  towing-path 
when  required  by  the  company.     Here  the  trustees  are  in  the 
position  of  absolute  ovmers,  and  are  not  using  the  land  for  pur- 
poses inconsistent  with  the  trust. 

[O'CoNNOB  J. — ^Anything  which  would  make  the  ground  more 
attractive  to  the  public  and  provide  more  facilities  of  access  would 
be  permissible.     But  does  this  case  come  within  that  rule?] 

The  general  incidents  of  ownership  cannot  be  curtailed  except 
so  far  as  their  exercise  is  inconsistent  with  the  trust.  The  Acts 
under  which  the  trustees  are  appointed  make  them  owners  or 
managers,  empower  them  to  lease  up  to  three  years,  so  long  as 
such  power  is  not  interfered  with  by  the  terms  of  the  grant,  and 
over  three  years  with  the  consent  of  the  Govemor-in-Council. 

[Griffith  C.J.  referred  to  In  re  Gonty  and  Manchester, 
Sheffield  and  Lincolnshire  Railway  Co.  (2);  Caledonian  Rail- 
way Co,  V.  Turcan  (3);  and  Foster  v.  London,  Chatham,  and 
Dover  Railway  Co,  (4).] 

The  question  is,  will  the  user  objected  to  prevent  the  use  of  the 
ground  for  the  main  purpose  of  the  tinist:  Bayley  v.  Great 
Western  Railway  Co.  (5).  Here  the  main  purpose  of  the  trust 
would  not  be  interfered  with,  as  the  agreement  provides  that  the 
ground  can  only  be  used  for  pony  racing  when  not  required  for 
cricket  or  football,  and  that  during  pony  racing,  the  playing 
ground  is  not  to  be  used  by  the  spectators :  Attorney-General  v. 
Teece  (6).  Paragraph  10  of  the  defence,  which  states  that  the 
pony  and  trotting  races  were  only  held  temporarily,  and  at  such 
times  and  on  such  conditions  as  would  not  prevent  the  land  from 

(1)  21  Q.B.D.,  273.  (4)  (1895)  1  Q.B.,  711. 

(2)  (1896)  2  Q.B.,  439.  (5)  26  Ch.  D.,  434. 

(3)  (1898)  A.C.,  256.  (6)  (1904)  4  S.R.  (N.S.W.),  347. 
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H.  C.  OF  A.  being  used  for  the  purposes  for  which  it  was  granted,  raises  the 
real  question.  By  such  use  of  the  land,  the  trustees  are  enabled 
Down  to  keep  the  ground  in  good  repair.  In  Attomey-Qeneral  v. 
Attorney-  ^^'^'^^^  Urban  Council  (1),  there  was  a  permanent  absolute 
General  interference  with  part  of  the  land.  In  Attomey-CfeneraZ  v. 
QoBENSLAND.  MayoT  &c.  of  Southavipton  (2)  there  was  an  absolute  interference 
as  to  place  but  limited  as  to  time.  Neither  of  these  cases  is 
affected  by  Statutes  such  as  the  Parks  and  Pvhlic  Lands  Act 
1869.  In  grants  the  words  "  only  "  and  "  for  no  other  purpose  " 
are  really  superfluous.  The  construction  of  a  gift  to  trustees  "to 
the  use  of  A."  would  not  be  affected  by  the  addition  of  either 
phrase.  The  decision  in  Attorney-General  v,  Teece  (3)  turned  on 
a  question  of  fact,  viz.,  whether  cycling  under  certain  circum- 
stances interfered  with  cricket.  Here  pony  racing  always  gave 
way  to  cricket  or  football  whenever  any  question  arose  as  to 
whether  both  should  be  carried  on  together.  In  Fitzpatrick  v. 
Waring  (4),  it  was  held  that  a  trustee  having  the  legal  estate, 
who  has  active  duties  to  perform,  may,  without  any  express 
leasing  power,  grant  a  lease  for  a  reasonable  term.  Here  the 
trustees  have  the  general  management,  and  have  also  to  see  that 
the  interest  is  paid  on  the  mortgage.  Where  land  was  granted 
for  common  of  pasturage,  it  has  been  held  that  the  trustees  may, 
until  it  is  required  for  that  purpose,  use  the  land  in  any  way  not 
inconsistent  with  its  ultimate  use  for  pastiu-age.  Municipal 
Council  of  Sydney  v.  Attotmey-Oeneral  and  Milroy  (5). 

Lukin  (with  him  O'Sulllvan)  for  respondent.  The  question 
here  arises  on  the  construction  of  the  terms  of  the  legal  grant. 
By  the  grant  it  was  intended  that  a  user  for  any  purpose  other 
than  those  specified  should  work  a  forfeiture. 

[Griffith  C.J. — Here  the  trustees  have  a  statutory  right  to 
lease  for  a  period  not  exceeding  three  years.] 

But  the  grant  in  this  case  specified  particular  uses,  and  con- 
tained a  general  prohibition  against  any  use  other  than  those 
specified.  If  it  were  expedient  to  use  the  land  for  other  purposes, 
a  licence  could  be  obtained  from  the  Crown  allowing  such  user, 

(1)  (1900)  2  Ch.,  377.  (3)  (1904)  4  S.R.  (N.S.W.),  347. 

(2)  I  Gif.,  363.  (4)  11  L.R.,  Ir.,  35. 

(5)  (1894)  A.C.,  444. 
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and  even  if  the  granting  of  such  licence  constituted  a  breach  of  ^«  C.  of  A. 
trust  the  Attorney-General  need  not  take  action :  London  County 
Council  V.  Attorney-General  (1).  Down 

This  grant  was  made  under  sec.  95  of  the  Crown  Lands  Act  a^,J^j,by. 

1884,  and,  as  the  Trustees  were  given  special  power  to  mortgage  Gbnbbal 

OF 

in  their  Act,  it  would  appear  that  the  legislature  had  not  intended  Queknsland. 
the  Trustees  of  PvMic  Lands  Act  1869  to  apply.  If  it  be  held 
that  the  terms  of  this  grant  do  not  prohibit  pony  racing,  it 
would  be  impossible  for  the  Crown  to  make  a  grant  exclusively 
for  any  one  purposa  The  statutory  power  of  leasing  must  be 
read  subject  to  the  restrictions  pla<;ed  on  any  such  power  by  the 
terms  of  the  grant.  Attorney -Oeneral  v.  Mayor  &c.  of  South- 
ampton (2)  governs  this  case.  There  power  was  given  to  the 
CJorporation  to  appropriate  waste  lands  "exclusively  for  the 
recreation  of  the  inhabitants,"  &c. 

The  phrase  "  exclusively  "  is  no  more  prohibitive  than  "  for  no 
other  purpose."  In  that  case  the  reason  of  the  decision  was  that 
the  land  could  not,  according  to  the  trusts,  be  used  even  tempor- 
arily for  the  purpose  of  recreation.  Attorney-General  v.  Tedding- 
ton  Urban  Council  (3);  Boyce  v.  Paddington  Borough  Council 
(4) ;  Bostock  v.  North  Staffordshire  Railway  Co,  (5). 

The  respondent  is  entitled  to  a  declaration  not  only  that  any 
use  of  the  land  inconsistent  with  its  use  for  cricket  and  other 
athletic  sports  is  a  breach  of  trust,  but  also  that  its  use  for  pony 
racing  at  any  time  is  a  breach. 

[O'Connor  J. — It  is  then  necessary  to  show  an  absolute  pro- 
hibition in  the  deed.] 

In  Foster  v.  London,  Chatham  and  Dover  Railway  Co.  (6), 
the  letting  of  the  shops  was  allowed  because  there  was  no  prohibi- 
tion in  the  special  Act  constituting  the  company. 

[Griffith  C.J. — In  Ashbury  Carriage  and  Iron  Co.  v.  Riche 
(7),  it  is  laid  down  that  everything  not  specially  allowed  in  the 
charter  of  a  company  is  prohibited.  Where  was  the  authorization 
in  Fostef'^s  Casel] 

It  was  held  there  was  an  implied  authority :  Trustees  of  the 

(1)  (1902)  A.C.,  165.  (4)  (1903)  2  Ch.,  556. 

(2)  1  Gif.,  363.  (5)  4  El.  &  Bl.,  798. 

(3)  (1898)  1  Ch.,  66,  per  Homtr  J.,        (6)  (1895)  1  Q.B.,  711. 
at  p.  70.  (7)  L.R.  7  H.L.,  653. 
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H.  C.  ofA-  Royal  Agricidtural  Society  v.  Mayor  &c.  of  Essendon  (1); 

^_^       Trusteea  of  the  Victorian  Rifle  Association  v.  Mayor  Jkc.    of 

l>owN       Williavistown  (2).     The  words  "and  for  no  other  purpose"  must 

A-rrcmNEY-   ^*^®  ^  meaning  ascribed  to  them.    As  far  as  possible  meaning 

General     should  be  given  to  every  word  used:    DitcJier  v.  Deniaon  (3); 

Queensland.  Cargo  ex  "  Argos"  (4);  Cowper  Essex  v.  Local  Board  for  Acton  (5), 

Cur.  adv.  vvlt 

The  following  judgments  were  read: — 

June  1.  Griffith  C.J.  [after  stating  the  facts  as  before  set  out,  con- 

tinued] :  It  was  not  suggested  that  the  horse  racing  and  pony 
racing  complained  of  were  illegal  sports,  or  that  they  had  been 
conducted  in  such  a  manner  as  to  constitute  a  nuisance.  The  case 
must  therefore  be  treated  on  the  footing  that  the  uses  complained 
of  were  lawful  purposes  except  so  far  as  they  were  forbidden  by 
the  express  terms  of  the  trust. 

The  first  question  for  consideration  is  the  construction  of  the 
deed  of  grant.  The  respondent  contended  that  its  terms,  and 
particularly  the  use  of  the  words  "and  for  no  other  purposes 
whatsoever,"  absolutely  forbade  the  use  of  the  land  for  any  pur- 
pose, or  at  any  rate  for  any  sport,  other  than  athletic  sports.  The 
appellants  contended  that  those  words  did  not  prevent  the  use  of 
the  land  for  any  lawful  purpose  at  times  when  it  was  not  required 
for  athletic  sports,  provided  that  such  use  did  not  interfere  with 
its  use  for  the  latter  purposes  when  required,  and  they  maintained 
that  on  the  evidence  no  such  interference  was  shown  to  hare 
occurred  or  to  have  been  threatened. 

It  appeared  from  the  preambles  of  various  private  Statutes 
referred  to  that  the  form  of  declaration  of  trusts  with  the  worda 
"  and  for  no  other  purposes  whatsoever  "  is  one  commonly  used 
in  Queensland  in  grants  of  land  to  trustees  for  public  purposes. 
In  the  State  of  Victoria,  on  the  other  hand,  it  appears  to  have 
been  the  practice  to  include  in  the  deed  of  grant  a  provision  that 
the  trustees  should  not  permit  any  part  of  the  land  to  be  used  for 

(1)  18  V.L.R.,  So.  (4)  L.R.,  5  P.C,  134. 

(2)  16  V.L  R.,  251.  (5)  14  App.  Caa.,  153. 

(3)  11  Moo,  P. CO.,  324,  ]Kr  Knight 
Brtice  L.  J.,  at  p.  337. 
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any  other  purpose.     The  respondent  contended  that  the  words  in  H-  C.  of  a. 
the  Queensland  form  of  grant  imply  a  similar  provision.  ^ 

The  New  South  Wales  Act,  18  Vict.  No.  38,  called  the  Public       down 
Parks  Act  1854,  which  recites  that  it  is  expedient  that  bodies    j^^ori^jey- 
of  trustees  with  perpetual  succession  should  be  created  for  the     Gknebal 
purpose   of   holding  managing  and    protecting  lands    granted  Qubknslakd. 
for  or  dedicated  to  purposes  of  public  recreation,  convenience,    Grlfflthcj 
health  and  enjoyment,  provides  that  when  lands  are  granted  by 
the  Crown  to  trustees  for  such  purposes  the  trustees  shall  be  a 
body  corporate,  and  declares  (sec.  5)  that  trustees  appointed  by 
virtue  of  the  Act  shall  have  all  the  powers  of  absolute  owners 
except  for  the  purposes  of  alienation,  and  that  they  may  make 
rules  and  regulations  (subject  to  the  approval  of  the  Qovernor-in- 
Council)  for,  amongst  other  things, "  regulating  the  use  and  enjoy- 
ment of  the  lands." 

The  Trustees  of  Public  Lands  Act  1869,  (33  Vict.  No.  2), 
recites  in  the  preamble  that  from  time  to  time  sundry  Crown 
Lands  have  been  granted  and  may  hereafter  be  granted  to  various 
individuals  "upon  certain  trusts  for  public  purposes  and  no  other," 
and  that  by  an  Act  28  Vict.  No.  22,  certain  powers  had  been 
given  to  such  trustees  the  exercise  of  which  had  proved  prejudicial 
to  the  public  interests.  The  Act  then  repeals  the  Act  of  28  Vict, 
and  substitutes  other  provisions.  It  provides,  amongst  other 
things,  that,  notwithstanding  the  provisions  of  the  Real  Property 
Act  1861,  and  in  particular,  the  provisions  of  sec.  79  of  that 
Act,  (which  in  terms  confers  an  absolute  power  of  alienation  upon 
registered  proprietors  who  are  trustees),  it  shall  not  be  lawful  for 
such  trustees,  i.e,j  those  referred  to  in  the  preamble,  to  sell,  transfer, 
or  mortgage  any  land  vested  in  them  for  any  such  public  purpose, 
"nor  to  lease  the  same  for  any  term  exceeding  three  years" 
except  under  the  provisions  of  the  Act  (sec.  3).  Sec  7  provides 
that  it  shall  be  lawful  for  such  trustices  to  lease  the  lands  vested 
in  them  upon  trust  subject  to  certain  conditions  set  out  in  sees.  8 
and  9.  These  provisions  do  not  seem  to  affect  the  power  to  lease 
for  a  term  not  exceeding  three  years,  which  is  formally  conferred 
by  the  Real  Property  Act  as  well  as  by  sec.  5  of  the  Act  of  1854, 
unless  the  word  "alienation"  in  that  section  includes  leasing. 

The  appellants  contend  that,  having  regard  to  these  Statutes, 
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H.  C.  OF  A.  they  have  all  such  ordinary  powers  of  ownership  as  may  be  exer- 
cised without  prejudice  to  the  main  object  of  the  trust,  i.€.,  to  hold 
Down       the  land  ''as  a  reserve  for  cricket  and  other  athletic   sports." 

Attorney-    ^*^**y  Miaii^tain  that,  having  regard  to  the  Statutes  and  to   the 
General     general  rules  applicable  to  statutory  owners  of  land  for  specific 

Queensland,  purposes,  those  words  do  not  mean  that  the  land  shall  be  ''reserved" 

GrifflthCJ.    ^^^  ^^^^  sports  in  the  sense  that  the  use  of  the  land  for  all  other 
purposes  is  forbidden. 

It  will  be  convenient,  then,  to  consider  the  general  rules  of 
law  applicable  to  the  case  of  such  owners.  In  i2.  v.  Leake  (1)  the 
question  was  with  regard  to  land  vested  by  an  Act  of  Parliament 
in  Commissioners  for  draining  the  Lincolnshire  Fens.  The  pre- 
cise question  was  whether  they  could  dedicate  a  portion  of  the 
land  as  a  highway,  so  that  the  parish  became  liable  for  repairing 
it.  Parke  J.  said  (in  a. passage  quoted  with  approval  by  A.  L, 
Smith  L.J.,  in  Foster  v.  London  Chatham,  and  Dover  Railway 
Co.  (2)  ) : — "  If  the  land  were  vested  by  the  Act  of  Parliament  in 
commissioners,  so  that  they  were  thereby  bound  to  use  it  for 
some  specific  purpose  incompatible  with  its  public  use  as  a  high- 
way, I  should  have  thought  that  such  trustees  would  have  been 
incapable  in  point  of  law  to  make  a  dedication  of  it ;  but  if  such 
use  by  the  public  be  not  incompatible  with  the  objects  prescribed 
by  the  Act,  then  I  think  that  the  commissioners  have  that  power. 
The  mere  circumstance  of  their  not  being  beneficial  owners  cannot 
preclude  them  from  giving  the  public  this  right"  The  learned 
Judge  then  proceeded  to  consider  whether  the  special  purposes 
indicated  by  the  Act  of  Parliament  were  inconsistent  with  the  use 
of  the  land  in  question  as  a  highway,  and  came  to  the  conclusion 
that  they  were  not.  In  A  tiomey-Oeneral  v.  Great  Eastern  Rail- 
way  Co,  (3),  Lord  Selboime  L.C.,  said  : — "  I  assume  that  your 
Lordships  will  not  now  recede  from  anything  that  was  determined 
in  The  Ashbury  Railway  Carriage  and  Iron  Co.  v.  Riche  (4). 
It  appears  to  me  to  be  important  that  the  doctrine  of  ultra  vires 
as  it  was  explained  in  that  case,  should  be  maintained.  But  I 
agree  with  Lord  Justice  James,  that  this  doctrine  ought  to  be 
reasonably,  and  not  unreasonably,  understood  and  applied,  and 

(1)  5  B.  &  Ad.,  469.  (3)  5  App.  Cas.,  473,  at  p.  478. 

(2)  (1895)  1  Q.B.,  711,  at  p.  722.  (4)  L.R.  7  H.L.,  653. 
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that  whatever  may  fairly  be  regarded  as  incidental  to,  or  conse-  H-  C.  of  A. 
qnential  upon,  those  things  which  the  legislature  has  authorized, 
ought  not  (unless  expressly  prohibited)  to  be  held,  by  judicial  Down 
construction,  to  be  vZtra  vires."  Lord  Blackburn  dealing  with  the  j^^^j^uy. 
same  case  of  The  Aahbui^  Railway  Carriage  and  Iron  Co,  v.  Riche  Gbnbral 
(l),8aid  (2): — ^"That  case  appears  to  me  to  decide  at  all  events  this  QasKNSLAND. 
— that  where  there  is  an  Act  of  Parliament  creating  a  corporation  Qrifflthc  j 
for  a  particular  purpose,  and  giving  it  powers  for  that  particular 
purpose,  what  it  does  not  expressly  or  impliedly  authorize  is  to  be 
taken  to  be  prohibited,"  and  added: — "My  Lords,  I  quite  agree  with 
what  Lord  Justice  James  has  said  on  this  first  point  as  to  pro- 
hibition, that  those  things  which  are  incident  to,  and  may  reason- 
ably and  properly  be  done  under  the  main  purpose,  though  they 
may  not  be  literally  within  it,  would  not  be  prohibited."  In 
Foster  v.  London,  CJiatham  and  Dover  Railway  Co,  (3),  the 
question  was  whether  the  defendants,  a  railway  company,  might 
let  the  spaces  under  their  arches  for  shops.  The  Court  of  Appeal, 
constituted  by  Lord  Halsbury,  C,  and  Lindley  and  A,  L,  Smith 
L.JJ.,  held  that  the  company  had  an  implied  power  to  use  land 
acquired  by  them  for  the  purposes  of  their  undertaking,  in  any 
manner  which  was  not  an  infringement  of  the  rights  of  other 
persons,  and  which  was  not  inconsistent  with  the  purposes  for 
which  the  company  was  constituted.  Lord  Halsbury,  in  the 
course  of  his  judgment  said  (4) : — "  I  have  now  to  see  whether 
there  is  anything  in  the  Act  of  Parliament  which  prevented  this 
use  of  the  railway  arches ;  and  I  think  the  question  must  come 
to  that.  If  the  company  have  the  right  to  let  the  railway 
arches  it  is  impossible  to  contend  that  they  cannot  let  these 
little  pieces  of  land,  which  give  additional  accommodation  to  the 
railway  arches,  in  the  form  in  which  they  are  let.  I  for  one 
entirely  deny  that  there  is  any  established  proposition  of  law 
which  prevents  the  railway  company  using  this  land  and  their 
arches  for  some  collateral  purpose  that  may  give  profit  to  them. 
A  great  variety  of  examples  have  been  given  by  various  judges 
of  things  which  may  be  done  by  railway  companies  besides  their 
own  particular  business.     It  is  familiar  to  us  all  that  coal  stores 

(1)  L.R.  7  H.L.,  €53.  (3)  (1895)  1  Q.B.,  711. 

(2)  5  App.  Cas.,  473,  at  p.  481.  (4)  (1895)  1  Q.B.,  711,  at  p.  718. 
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H.  C.  OF  A.  im(j  bookstalls,  and  a  great  variety  of  things  may  be  set  up  by 
railway  companies  which,  although  not  actually  used  in  the  busi- 
Down       ness  of  carrying  passengers  and  goods,  are  nevertheless  things 
Attornby-    which  they  may  do,  and  yet  carry  on  their  own  particular  busi- 
GiNERAL     ness  quite  consistently.     I  for  one  should  be  sorry  to  place  any 
Queensland,  restriction  on  their  power  to  make,  to  the  best  of  their  ability, 
their  undertaking  profitable  to  their  shareholders  and  a  con- 
venience to  the  public" 

Lindley  L.J.  said  (1):  ''It  is  necessary  to  consider  whether  the 
defendants  are  exceeding  their  statutory  right&  What  is  the 
measure  of  their  rights?  The  law  on  that  point  is  now  settled." 
He  then  read  the  passage  above  quoted  from  Lord  Sdbome's 
judgment  in  Attomey-GeneraZv,  Great  Eastern  Railway  Co,  (2), 
and,  after  pointing  out  that  there  was  nothing  in  the  company's 
Act  which  expressly  authorized  the  letting  of  the  arches,  said 
that,  with  the  exception  of  a  single  case  before  MoHtis  V.C,  all 
the  authorities  are  consistent  with  the  proposition  that  any  mode 
of  enjoying  a  company's  own  land  is  impliedly  permitted  if  it  is 
not  inconsistent  with  the  provisions  of  the  company's  Acts,  and  is 
not  an  infringement  of  the  rights  of  other  persons.  A,  L,  Sraith 
L.J.  quoted  with  approval  from  the  judgment  of  Parke  J.  in  R.  v. 
Leake  (3),  the  passage  above  cited ;  and  also  quoted  the  passage 
above  cited  from  Lord  BUickbum's  speech  in  Attorney-General 
V.  Great  Eastei'n  Railway  Co.  (2).  Again  in  In  re  Go^ity  and 
MancJtester,  Skejffield  and  Lincolnshire  Railway  Co.  (4),  the  Court 
of  Appeal  held  that,  when  the  giving  of  a  private  right-of-way 
over  land  taken  by  a  railway  company  is  not  inconsistent  with 
the  purposes  for  which  the  lands  have  been  taken,  it  is  not  vZtra 
vires  of  the  company  to  grant  such  a  right-of-way. 

In  Attorney -General  v.  Teddington  Urban  Council  (5)  the 
question  was  whether  part  of  lands  held  by  the  defendants  "for 
the  reception  and  disposal  of  sewage"  might  lawfully  be  used  as 
a  recreation  ground  and  certain  other  purposes  objected  to  by 
the  relator.  Romer  J.  said  (6):  "I  think  it  right,  therefore,  to 
state  shortly  the  views  I  take  as  to  what  the  powers  of  the 


(1)  (1895)  1  Q.B.,  711,  at  p.  719. 

(2)  5  App.  Ca«.,  473. 
(8)  5B.  &  Ad.,  469.     . 


(4)  (1896)  2  Q.B.,  439. 

(5)  (1898)  I  Ch.,  66. 

(6)  (1898)  1  Ch.,  66,  at  pp.. 69,  70. 
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defendants  are  with  reference  to  the  interim  user  of  the  land  not  H.  C.  of  A. 

immediately  required  for  sewage  purposes.     Now  I  agree  that       ,__, 

the  defendants  could  not  apply  the  land  to  or  use  it  for  any  pur-       Down 

pose  inconsistent  with  the  purpose  for  which  it  was  acquired;  but    attornky- 

in  the  present  case  those  purposes  did  not  require  immediate  use     Ciknebal 

of  every  part  of  the  land  for  sewage  purposes.     Some  part  only  QaEENSLAND. 

was  required  for  immediate  sewage  works,  and  the  remaining    Qri^^^j. 

part  has  to  be  retained  because  needed  hereafter  for  those  works, 

and  for  the  actual  application  of  this  remaining  part  for  such 

purposes  the  defendants  could  retain  it,  and  one  of  the  purposes 

for  which  they  acquired  it  might  be  said  to  be  such  interim 

retainer.     Of  course,  while  so  retaining  it  they  could  not  use  or 

deal  with  it  in  such  a  way  as  to  prevent  or  substantially  interfere 

with  its  immediate  use  for  sewage  purposes  whenever  it  wa.s 

needed  for  those  purposes.     But  subject  to  that  exception  while 

retaining  it,  I  do  not  see  how  it  was  inconsistent,  for  the  purposes 

for  which  they  acquired  it  to  use  it,  in  any  lawful  manner  in 

which  in  its  then  condition  it  could  be  used,  provided  it  did  not 

substantially  interfere  with  the  main  purpose   of  drainage  for 

which  it  was  ultimately  wanted.     I  know  nothing  which  makes 

it  unlawful  for  a  council  such  as  these  defendants  to  permit  vacant 

land  in  their  possession,  and  not  at  the  time  required  for  the 

ultimate  purpose  for  which  they  acquired  it,  temporarily  to  be 

used  as  a  recreation  ground,  provided  care  is  taken  to  prevent 

any  rights  being  acquired  over  it  by  the  public  or  otherwise 

which  would  prevent  or  interfere  with  the  council  using  it  for 

such  ultimate  purposes  whenever  required." 

He  then  pointed  out  that  the  case  of  Attorney-General  v.  Mayor 
&c,  of  Southampton  (1),  (on  which  the  respondent  in  the  present 
case  mainly  relied),  in  nowise  interfered  with  this  view.  In  that 
case,  land  was  held  by  trustees  solely  for  the  purposes  of  recrea- 
tion, and  it  was  held  that  it  could  not  be  used,  even  temporarily, 
as  a  fair  for  the  sale  of  cattle,  a  purpose  which  would,  while  it 
lasted,  prevent  its  use  for  recreation.  In  my  opinion  that  case 
does  not  govern  the  present. 

Having  regard  to  the  general  law  applicable  to  land  held  by 
trustees  for  public  purposes  as  declared  by  these  authorities,  and 

(1)  1  Gif.,  363. 
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H.  C.  OF  A,  to  the  express  provisions  of  sec.   5  of  the  Public  Parks  Act 

1854,  and  to  the  power  to  grant  leases  for  terms  not  exceeding 

j>owN       three  years,  recognized  by  the  Trustees  of  Public  Lands  Act 

Attobnky-    ^^^^  *^  existing  in  trustees  of  lands  granted  upon  trust  for  a 

General     specific  purpose  "  and  for  no  other  purpose,"  I  am  of  opinion 

OF 

Queensland,  that  the  appellants  are  entitled  to  permit  the  use  of  the  reserve 
Griffithc  J  ^^  question  for  any  lawful  purpose  not  inconsistent  with  its  use, 
when  required,  as  a  place  for  holding  athletic  sports,  and  in  par- 
ticular for  any  purpose  which,  while  not  interfering  with  such  use, 
is  conducive  to  the  main  object  of  the  trust,  for  instance,  for 
raising  funds  by  way  of  rent,  which  may  be  applied  to  make  the 
land  more  useful  for  carrying  out  that  main  object.  In  view  of 
the  Statutes  I  cannot  think  that  the  words  "  and  for  no  other 
purposes "  ought  to  be  construed  as  prohibiting  the  use  of  any 
part  of  the  land  for  any  purpose  other  than  athletic  sports.  Such 
a  construction  would  be  contrary  to  the  general  law  applicable  to 
such  trusts.  Nor  can  I  see  any  sound  basis  for  the  conclusion 
that  those  words  exclude  from  what  would  otherwise  be  legitimate 
uses  the  holding  of  sports  which  are  not  athletic 

The  next  question  for  consideration  is  whether  the  use  of  the 
land  for  horse  and  pony  racing  is  inconsistent  with  its  use  for 
athletic  sports.  The  obvious  answer  to  this  question  is  that  it 
must  depend  on  circumstances.  It  is  plainly  not  inconsistent 
with  the  use  of  land  as  a  racecourse  that  the  space  encircled  by 
the  racing  track  should  be  occasionally  used  for  cricket.  Nor  is 
it  inconsistent  with  the  use  of  such  an  encircled  space  as  a  cricket 
ground  that  the  track  should  occasionally  be  used  for  racing.  It 
is  equally  obvious  that  the  two  sports  could  not  ordinarily  be 
carried  on  at  the  same  time,  except  in  distinct  parts  of  the  land. 
For  these  reasons  I  am  of  opinion  that  the  declaration  contained 
in  the  judgment  under  appeal  is  too  large,  and  that  it  should  have 
been  limited,  if  the  circumstances  were  such  as  to  justify  the 
bringing  of  the  action  at  all,  to  a  declaration  that  the  appellants 
were  not  entitled  to  use  or  occupy  or  permit  the  use  or  occupation 
of  the  land  for  horse  racing  and  pony  racing  except  under  con- 
ditions not  inconsistent  with  its  use  for  athletic  sports  when 
required  for  that  purpose.  I  will  state  later  the  precise  terms  of 
the  declaration  which  I  think  should  have  been  made. 
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The  appellants,  however,  contended  that  their  agreement  with  H.  C.  of  a. 
Sharpe  does  not  transgress  this  rule,  that  they  have  never  indeed        ^^' 
violated  it,  and  that  the  litigation  was  uncalled  for,  and  the  action       Down 
should  have  been  dismissed.  It  is  necessary,  therefore,  to  consider   ^^o^^jj^y. 
the  facts  proved  in  evidence.     It  appeared,  as  indeed  might  be     Gknkral 
inferred  from  the  nature  of  the  grant,  which  was  of  waste  lands  Queensland. 
of  the  Crown,  that  the  land  when  originally  granted  was  in  a    orifflth  c.j. 
state  entirely  unsuited  for  carrying  on  sports  upon  it,  and  that 
the  trustees  had  been  obliged  to  raise  money  for  the  purt>ose  of 
improvements,  some  of  which  they  had  raised  on  mortgage  of  the 
land  itself. 

The  agreement  with  Sharpe,  which  is  dated  18th  January,  1903, 
stipulated  that  he  should  have  the  right  for  a  term  of  three  years 
from  1st  December,  1902,  to  use,  occupy  and  enjoy  the  privileges 
and  advantages  of  occupation  as  lessee  of  the  cricket  ground,  with 
all  buildings  and  improvements,  for  the  purposes  of  bicycle  racing 
and  such  other  lawful  sports,  pastimes,  and  purposes  as  he  might 
desire  on  every  Saturday  evening  during  the  term  between  7  and 
11  p.m.,  and  should  have  the  further  right  or  option  of  using  the 
land  for  any  of  such  purposes  on  any  Wednesday  afternoon  during 
the  term  from  noon  until  6  p.m.  upon  giving  the  trustees  fourteen 
days'  previous  notice  in  writing  of  his  desire  to  use  the  land  on 
any  such  Wednesday  afternoon,  "  provided  always  that  the  said 
ground  is  not  otherwise  engaged  or  required  for  some  purposes  by 
the  trustees  or  by  any  person  approved  by  them."  I  think  that 
this  proviso  must  mean  that  the  requirement  of  the  ground  by 
the  trustees  must  be  notified  to  the  lessee  when  he  gives^  his 
fourteen  days'  notice. 

The  lessee  was,  in  addition,  to  have  the  right  to  use  a  portion  of 
the  ground  described  as  "  that  portion  heretofore  used  for  pony 
and  horse  racing  "  between  the  hours  of  5  and  9  every  day  during 
the  continuance  of  the  agreement,  excepting  Sundays  and  such 
other  days  as  the  trustees  might  require  the  ground  or  permit  it 
to  be  used  for  other  purposes  for  matches,  sports  or  other  pastimes 
commencing  or  announced  to  commence  at  or  before  1  p.m.  on  any 
day  during  the  continuance  of  the  agreement. 

It  appeared  that  the  racing  track  encircles  the  land  prepared 
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H.  C.  OF  A.  for  use  as  a  cricket  field,  which  is  also  encircled  by  a  bicycle  track 

^ '^       inside  the  racing  track,  and  that  cricket  matches  and  bicj^'cle 

Down       matches  could  not  be  played  while  racing  or  training  of  the  horses 

Attorney-    ^*^®  S^'^g  ^'^'     ^^^  could  cycle- training  €uid  horse-training  be 

General     carried  on  simultaneously.     There  waa,  therefore,  a^  possible  inter- 
QuEBNSLAND.  fercucc  with  the  right  of  members  of  the  general  public  who 

Griffith  o  J  Height  desire  to  use  the  land  for  such  purposes.  But  the  learned 
Judge  who  heard  the  case  thought  that,  if  there  was  any  inter- 
ference, it  was  of  a  most  minute  character.  Still,  in  my  judg- 
ment, the  agreement  with  Sharpe  did  not  sufficiently  protect  the 
rights  of  the  general  public  to  use  the  land  for  the  specific 
purpose  for  which  it  was  granted.  There  was  therefore  sufficient 
ground  for  bringing  the  action. 

For  these  reasons  I  think  that  the  judgment  should  be  varied 
by  substituting  for  the  declaration  of  right  contained  in  it  a 
declaration  that  the  appellants  are  not  entitled  to  permit  horse 
racing  or  pony  racing  to  be  carried  on  in  the  land  in  the  state- 
ment of  claim  mentioned,  except  by  way  of  incidental  use  and 
so  as  not  to  interfere  with  the  use  of  the  said  land  for  the  pur- 
poses of  a  reserve  for  cricket  and  other  athletic  sports,  and  in 
particular  are  not  entitled  to  permit  horse  racing  or  pony  racing 
to  be  carried  on  in  any  part  of  the  said  land  in  which  the  use  or 
occupation  of  such  part  for  such  purposes  would  interfere  with 
the  suitability  of  the  land  in  general  as  a  place  for  carrying  on 
cricket  or  other  athletic  sports,  or  to  permit  any  part  thereof  to 
be  used  for  such  first  mentioned  purposes  at  any  time  when  such 
part>  is  reasonably  required  for  such  sports,  or  at  any  time  when 
such  use  would  interfere  with  the  reasonable  use  of  any  other 
part  of  the  land  for  such  sporta 

As  the  plaintiff  has  established  his  right  to  bring  the  action, 
but  has  failed  as  to  a  substantial  part  of  his  claim,  there  should 
be  no  costs  either  in  the  Supreme  Court  or  of  this  appeal. 

Barton  J.  The  Chief  Justice  has  just  stated  so  fully  the 
contentions  of  the  parties,  and  the  provisions  of  the  Statutes 
cited,  that  I  need  not  say  anything  on  either  score.  An  in- 
junction having  been  refused  by  Real  J.,  and  that  part  of  his 
decree  not  having  been   appealed   from,   the   question   is   now 
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whether  the  declaration  made  by  him  on  the  hearing  as  to  the   ^'  ^-  ^^  '^• 

1905 

rights  of  the  parties,  which  declaration  is  affirmed  by  the  judg-        .^^ 
ment  of  the  majority  of  the  Full  Court,  ought  to  stand,  and,  if       Down 

we  think  there  has  been  a  breach  of  trust,  whether  the  declaration  attornky. 

oufifht  to  be  varied.  Gknkrai* 

*=>  OP 

First,  as  to  the  construction  of  the  grant,  I  cannot  agree  with  Queensland. 
counsel  for  the  respondent  in  his  argument  that  the  words  "  and  BartoiTj. 
for  no  other  purposes  whatsoever"  enlarge  the  meaning  of  the 
preceding  words  of  the  trust,  "to  hold  .  .  .  .  as  a  reserve  for 
cricket  and  atliletic  sports."  The  words  of  prohibition  may  give 
ennphasis,  but  I  do  not  see  how  they  can  add  to  the  meaning.  To 
say  that  this  grant  is  to  be  held  as  a  reserve  for  cricket  and 
athletic  sports  cannot  mean  that  it  may  be  held  as  a  reserve  for 
other  sports.  Its  purpose  is  to  be  held  as  such  a  reserve  and 
not  any  other  kind  of  reserve.  If  I  hold  land  "in  trust  for  A" 
without  more,  I  am  no  more  entitled  to  give  the  benefit  of  it  to 
B.  than  if  I  held  it  "in  trust  for  A.  and  for  no  other  person  whom- 


soever." 


But  the  question  is,  what  is  prohibited  by  a  trust  in  these 
terms  ?  In  Attoniey-General  v.  Great  Eastern  Railway  Co,  (1), 
Iiord  Blackburn,  discussing  Ashbury  Railway  Carriage  andiron 
Co,  V.  Riche  (2)  says: — "That  case  appears  to  me  to  decide  at  all 
events  this,  that  where  there  is  an  Act  of  Parliament  creating  a 
corporation  for  a  particular  purpose,  and  giving  it  powers  for  that 
particular  purpose,  what  it  does  not  expressly  or  impliedly 
authorize  is  to  be  taken  to  be  prohibited."  And  he  went  on  to 
ea}%  "  I  quite  agree  with  what  Lord  Justice  James  has  said 
on  this  first  point  as  to  prohibition,  that  those  things  which 
are  incident  to,  and  may  reasonably  and  properly  be  done  under 
the  main  purpose,  though  they  may  not  be  literally  within  it, 
would  not  be  prohibited."  So  much  then  is  implied  in  the 
grant.  But  does  the  implied  power  go  further?  The  earliest 
case  cited  to  us  was  R.  v.  Leake  (3).  A  Statute  had  vested 
land  in  commissioners  for  drainage  purposes.  A  continuous  user 
of  part  of  this  land  by  the  public  as  a  way  had  taken  place,  and 
it  was  claimed  that  such  user  was  sufficient  evidence  of  dedication 

(I)  6  App.  Crs.,  473,  at  p.  481.  (2)  L.R.  7  H.L.,  653. 

(3)  5  B.  &  Ad.,  469. 
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H.  0.  OF  A.  of  that  part  by  the  commissioners  as  a  highway.  Answering  in 
^  the  affirmative  the  preliminary  question,  whether  the  evidence 
Dowix       would  have  been  sufficient  to  prove  a  dedication  in  the  case  of  an 

Attorney-  ordinary  owner,  the  Court  then  decided  in  the  affirmative  the 
Obnsral     main  question,  whether  having  regard  to  the  purposes  for  which 

QuBBiisLAND.  they  held  the  land,  the  commissioners  were  capable  of  dedicating 
BwtonJ  ifc  <w  a  highway.  Parke  J.  said  in  his  judgment  (1) :  "  If  the 
land  were  vested  by  the  Act  of  Parliament  in  commissioners  so 
that  they  were  thereby  bound  to  use  it  for  some  special  purpose, 
incompatible  with  its  public  use  as  a  highway,  I  should  have 
thought  that  such  trustees  would  have  been  incapable  in  point  of 
law,  to  make  a  dedication  of  it ;  but  if  such  use  by  the  public  be 
not  incompatible  with  the  objects  prescribed  by  the  Act.  then  I 
think  the  commissioners  have  that  power."  This  passage  seems 
to  place  the  matter  on  a  broader  basis  than  Lord  Blackburn  does 
in  Attomey-General  v.  Great  Eastern  Railway  Co.  (2).  But 
probably  the  difference  is  more  apparent  than  real.  For  two 
considerations  suggest  themselves : — first,  that  things  may  be  held 
"  incident "  to  the  main  purpose — may  be  "  impliedly  authorized  " 
—  if  they  are  not  "  incompatible  "  with  that  purpose ;  and 
secondly,  that  if  there  is  a  distinction  in  terms,  it  has  been 
sufficiisnt  for  the  purposes  of  many  cases  to  declare  that  things 
are  incident  to  the  main  purpose,  and  for  that  reason  impliedly 
authorized,  because  in  the  particular  instances  it  has  not  been 
necessary  to  consider  whether  there  are  not  uses  compatible  with 
the  main  purpose,  not  quite  implied  in  the  grant,  which  neverthe- 
less are  in  the  circumstances  not  prohibited.  At  any  rate,  Parke 
J.'s  statement  of  the  law  has  often  been  cited,  and  I  cannot  find 
that  any  effort  has  ever  been  made  to  qualify  it  or  to  cut  it  down. 
A,  L,  Smith  L.  J.  in  Foster  v.  The  Lo^idoii  Chatham  and  Dover  Rail- 
way Co,  (3)  quotes  the  passage  and  relies  on  it,  though  that  case 
might  perhaps  have  been  decided  as  it  was,  without  resorting  to 
so  broad  a  proposition,  and  the  learned  Lord  Justice  evidently 
placed  great  reliance  on  it,  as  will  be  seen  in  In  re  Gonty  and 
Manchester,  Sheffield  and  Lincolnshire  Railway  Co,  (4),  where  a 
railway  company  were  held  entitled  to  give  a  right  of  way  over 

(1)  5  B.  &  Ad.,  469,  at  p.  478.  (3)  (1895)  I  Q.B.,  711. 

(2)  5  App.  Cas.,  473.  (4)  (1896)  2  Q.B.,  439. 
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lands  they  had  acquired  under  the  Lands  ClauaeB  Consolidation   H-  ^-  ^''^• 

Acta,  on  the  ground  that  to  do  so  was  not  inconsistent* with  the       ^ '^ 

purposes  for  which  the  lands  were  taken.     In  jfiving  judgment       Down 
Lord  Eaher,  then  M.R.,  said  (1) :  "  Then  it  is  suggested  that  the    ATx^NKr- 
railway  company  cannot  give  this  right  of  way.     If  to  give  that     General 
right  of  way  were  inconsistent  with  the  purposes  for  which  they  Queensland. 
were  taking  this  land,  then  they  could  not  give  the  claimant  that      BartonJ. 

right Looking  at  the  cases  that  have  been  cited  to  us 

other  than  the  case  of  MuLliner  v.  Midlamd  RaiLvmy  Co,  (2) 
they  are  direct  authorities,  as  it  seems  to  me,  particularly  the 
Grrand  Junction  Canal  Co.  v.  Petty  (3),  that  the  company 
can  give  this  right  of  way,  because  it  is  not  inconsistent  with  any 
purpose  for  which  they  have  bought  the  land."  In  the  same  case 
A.  L.  Smith  L.J.  (4)  put  the  matter  again  in  the  terms  stated  by 
Pa/rhe  J.  in  R.  v.  Leake  (5) :  "  If  such  use  by  the  public  be  not 
incompatible  with  the  objects  prescribed  by  the  Act,  then  I  think 
it  clear  that  the  commissioners  have  that  power."  And  Rigby 
L.J.,  in  concurring,  pointed  out  that  MvMiner  v.  Midland  Rail- 
way Co.  (2)  in  no  sense  conflicted  with  the  view  which  the  Court 
of  Appeal  was  then  expressing. 

In  the  case  cited  by  Lord  Esher,  Grand  Junction  Canal  Go.  v. 
Petty  (3),  decided  in  1888,  it  was  held  that  land  acquired  by  a 
canal  company  under  an  Act  of  Parliament  for  the  purposes  of  a 
towing  path  might  be  dedicated  by  them  as  a  public  footpath, 
subject  to  its  use  by  the  company  as  a  towing  path.  Here  again 
R.  V.  Leake  (5)  was  approved  and  followed.  Lord  Eaher  M.R., 
said  (6) :  "I  adopt  what  that  learned  Judge"  {Parke  J.)  "there  laid 
down."  He  cited  the  passage  quoted  above,  and  said,  "I  think, 
therefore,  that  the  case  comes  within  the  principle  laid  down  in 
R.  V.  Leake  (5),  and  that  the  company  could  legally  make  the 
dedication.  ...  It  must  be,  I  think,  a  dedication  to  the 
public  of  the  towing-path,  for  the  purpose  of  such  user  as  a  foot- 
path as  will  not  interfere  with  its  ordinary  use  as  a  towing-path 
by  the  company."     Lindley  L.J.,  in  the  same  case  says  (7):  "The 

(1)  (1896)  2  Q.6.,  439,  at  p.  445.  (4)  (1896)  2  Q.B.,  439,  at  p.  448. 

(2)  11  Ch.  D.,  611.  (5)  5  B.  &  Ad.,  469. 

(3)  21  Q.B.D.,  273.  (6)  21  Q.B.D.,  273,  at  p.  276. 

(7)  21  Q.B.D.,  273,  at  p.  277. 
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H.  C.  OF  A.   true  principle  appears  to  me  to  be  laid  down  in  the  judgment  of 
^        Parke  JC  in  that  case  "  {R,  v.  Leake). 
Dowx  The  Attorney-General  v.  Teddiiigton  Urhiin  Council  (1)  was  a 

Attorney-    ^^^®  ^"  which  land  had  been  acquired  by  an  urban  authority  under 
General     the  powers  of  the  Public  Health  Act  1875   for  the  purpose    of 

Queensland,  receiving  and  disposing  of  sewage.     Only  part  of  it  was  immedi- 
bIhoTj      ately  required  for  this  purpose,  but  it  is  likely  that  the  remainder 
would  be  ultimately  so  required.     They  proposed  to  use  it,  until 
so  required,  for  purposes  in  themselves  lawful,  such  as  a  recreation 
ground.  *  Romer  J.  held  that  the  council  could  so  use  it,  and  in 
his  judgment  occurs  the  following  passage,  which  is  material   in 
its  bearing  on  the  present  case  (2): — "Of  course     .     .     .     they" 
(that  is  the  council)  "  could  not  use  or  deal  with  it  in  such  a  way 
as  to  prevent  or  substantially  interfere  with  its  immediate  use  for 
sewage  purposes  whenever  it  was  needed  for  those  purposea     But 
subject  to  that  exception     ...     I  do  not  see  how  it  was  incon- 
sistent, for  the  purposes  for  which  they  acquired  it,  to  use  it,  in 
any  lawful  manner  in  which  in  its  then  condition  it  could   be 
used,  provided  it  did  not  substantially  interfere  with  the  main 
purpose  of  drainage  for  which  it  was  ultimately  wanted.    I  know 
nothing  which  makes  it  unlawful  for  a  council  such  as  these 
defendants  to  permit  vacant  land  in  their  possession,  and  not  at 
the    time   required   for   the   ultimate   purpose   for   which   they 
acquired  it,  temporarily  to  be  used  as  a  recreation  ground,  pro- 
vided care  is  taken  to  prevent  any  rights  being  acquired  over  it 
by  the  public  or  otherwise  which  would  prevent  or  interfere  with 
the  council  using  it  for  such  ultimate  purposes  whenever  required." 
1  am  of  opinion  that,  although,  as  will  appear,  the  agreement 
entered  into  between  the  appellant  trustees  and  Sharpe  was  itself 
a  breach  of  trust,  and  that  under  its  operation  the  appellants 
have   been   guilty  of  further  breaches   of   trust,   I   cannot  say 
that  it  follows  that  pony  racing  or  other  sports  not  named  in  the 
grant  cannot  be  carried  on  under  any  circumstances  so  as  to  be 
compatible  or  consistent  with  the  trusts  of  the  grant.     I  should 
think  it  possible  to  "  use  or  deal  with  "  the  land  **  in  such  a  way 
as"  not  "  to  prevent  or  substantially  interfere  with  its  use  for  " 
the  expressed  "purposes  whenever  it  was  needed  for  those  pur- 

(1)  (1898)  1  Ch.,  66.  (2)  (1898)  1  Ch.  66,  at  p.  70. 
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poses."     I  am  of  opinion,  therefore,  that  the  declaration  in  the  ^-  C-  ®^  ^' 
decree  of  Real  J.  is  too  wide,  and  should  be  varied.  ^ '^ 

The  case  of  Attorney-General  v.  Corporation  of  Sunderland       down 
(1),  was  cited,  but  does  not  in  my  opinion  throw  any  light  on  the    attorney- 
present  question.     Land  was  held  by  the  defendant  corporation     Obnkkal 
only   "as  public  walks  and   pleasure  grounds."     The   Court  of  Quej5nsla*nd. 
Appeal  decided  that  they  could  appropriate  part  of  the  land  not      B^Honj. 
only  as  a  site  for  a  museum  and  conservatory,  but  also  as  a  site 
for  a  free  libraiy,  all  these  objects  being  held  to  be  conducive  to 
the  better  enjoyment  of  the  public  walks  and  pleasure  grounds 
as  such.     I  do  not  think  it  can  be  held  that  pony  racing  on  this 
reserve  is  "conducive"  to  its  better  use  for  cricket  and  other 
athletic  sports.     The  profits  of  pony  racing  may  be  so,  but  in  a 
difierent  sense,  and  not  in  the  sense  that  is  material.     But  if 
pony  racing  is  not  conducive  to  the  expressed  purposes  in  the 
sense  maintained,  it  may  nevertheless  be  consistent  with  the  pur- 
poses for  which  the  land  was  granted,  to  use  it  for  pony  racing 
in  a  manner  which  would  not  "prevent  or  substantially  interfere 
with  its  immediate  use"  for  the  expressed  purposes  "whenever  it 
was  needed  for  those  purposes." 

Now  the  leading  facts,  so  far  as  the  present  case  is  concerned, 
of  Attorney-Oenei*ai  v.  Hanwell  Urban  Council  (2),  appear  in  a 
few  words  of  the  judgment  of  Lord  Alverstone,  then  Master  of 
the  Rolls  (3).  "The  defendants'  predecessors,  and  therefore  the 
defendants,  acquired  the  land  under  statutory  powers  and  were 
authorized  to  acquire  the  land  for  the  purpose  of  using  it  for  the 
disposal  of  sewage.  It  turned  out  that  two  acres  of  the  land  so 
acquired  were  not  fitted  for  sewage  purposes,  and  thereupon  in 
the  year  1897  or  thereabouts  the  idea  occurred  to  the  defendants 
that  they  might  use  these  two  acres,  not  for  a  merely  temporary 
purpose,  not  for  anything  in  connection  with  sewage,  but  for  the 
purpose  of  permanently  establishing  thereon  an  isolation  hospital 
for  infectious  diseases."  It  was  held  that,  although  the  two  acres 
were  unfitted  for  the  purpose  for  which  the  whole  area  was 
acquired,  the  local  authority  could  only  use  them  permanently 
for   purposes   consistent  with  those  for  which   they  originally 

(1)  2  Ch.  D.,  634.  (2)  (1900)  2  Ch.,  377. 

(3)  (1900)  2  Ch.,  337,at  p.  382. 
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B.  C.  OF  A.  acquired  them,  and  the  Court  of  Appeal  upheld  the  decision  of 

^^^  Kekevnch  J.  granting  an  injunction  against  the  proposed  user. 

Down  It  was  plain  that  such  user  as  this  local  authority  contemplated 

Attorney-  ^^^  wholly  incompatible  with  the  purpose  for  which  the  land  was 

General  held. 

OF 

Queensland.  It  is  unnecessary  to  refer  at  length  to  the  case  of  Attorney^ 
B^tonj.  General  v.  Mayor  &c.  of  Southampton  (1).  There  a  corporation 
was  directed  by  Act  of  Parliament  to  cause  a  piece  of  ground  to 
be  drained  and  levelled,  and  kept  in  a  proper  condition  for  the 
purpose  of  public  recreation.  Stuart  V.C.  restrained  the  corpora- 
tion by  injunction  from  permitting  a  cattle  fair  to  be  held  on  the 
land.  The  correctness  of  this  decision  has  never  been  questioned 
from  the  Bench,  and  it  obviously  was  inevitable  in  the  particular 
circumstances.  A  trust  for  recreation  generally  implies  that  the 
land  must  be  open  for  that  use  every  day.  That  is  not  so  in  the 
present  case,  and  I  take  the  same  view  of  Attomey-Oeneral  v. 
Mayor  &c.  of  Southampton  (1)  as  Cooper  C.J.  did  in  the  Full 
Court  of  Queensland. 

Having  referred  to  the  principal  cases,  I  iSnd  that  the  statement 
of  the  law  by  Parke  J.  in  R.  v.  Leake  (2)  is  recognized  as  of 
unchallengeable  authority,  and  that  in  Atiomey-GeneraZ  v.  Ted- 
dington  Urban  Council  (3),  a  case  which  is  not  unlike  the 
present,  apart  from  the  agreement  with  Sharpe,  Romer  J.,  in 
1898,  has  applied  the  same  principle.  And  I  think  that,  when  the 
present  agreement  is  out  of  the  way,  the  two  cases  mentioned  will 
be  found  to  be  a  safe  guide  to  the  trustees  in  determining  as  to 
their  future  action. 

Now,  as  to  the  agreement,  it  is  impossible  to  escape  the  conclu- 
sion arrived  at  by  my  learned  brother,  that  it  does  not  sufficiently 
protect  the  public  in  their  right  to  use  the  land  for  cricket 
and  other  athletic  sports.  The  agreement  itself  amounts  to  a 
more  than  technical  breach  of  trust  both  in  respect  of  the  times 
at  which,  and  the  extent  to  which,  it  puts  the  trust  premises  out 
of  the  control  of  the  trustees,  and  prevents  their  being  used  for 
the  expressed  purposes  of  the  deed.  In  view  of  the  near  expira- 
tion of  the  term  of  this  lease  or  licence,  and  the  fact  that  the 

(1)  1  Gif.,  363.  (2)  6  B.  &  Ad.,  469. 

(3)  (1898)  1  Ch.,  66. 
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abandonment  of  the  injunction  application  practically  confines  the  ^-  ^-  ^'  ^' 

decree  to  a  declaration  of  the  rights  of  the  parties,  I  think  I  ^_^ 

should  not  say  anything  which  might  be  taken  as  a  statement  of  Down 

the  precise  coarse  open  to  the  appellants  in  the  future.     They  attornby- 

mnst  be  guided  by  the  decree  as  varied,  and  I  agree  with  His  Gknkbal 

Honor  in  the  terms  of  the  decree  which  he  proposes,  and  as  to  Qukknsland. 

the  costs.     In  the  difficult  circumstances  which  confronted  the  Bartonj. 
trustees,  I  am  not  surprised  at  the  error  into  which  they  have 
innocently  fallen. 

O'Connor  J.  The  Statutes  to  which  we  have  been  referred 
have  only  an  indirect  bearing  upon  the  question  to  be  determined. 
Sec  5  of  the  Public  Parka  Act  1854,  which  declares  trustees 
absolute  owners  except  for  purposes  of  alienation,  cannot  enlarge 
the  scope  of  the  trust.  The  powers  of  the  trustees  as  owners 
must  be  limited  by  the  terms  of  the  deed  creating  the  trust.  In 
the  same  way  the  powers  of  leasing  the  trust  lands  given  under 
the  Tinisteea  of  PvJblic  Parka  Act  1869  cannot  be  construed  to 
'authorize  trustees  to  allow  their  tenants  to  put  the  trust  lands  to 
a  use  outside  the  terms  of  the  grant,  nor  could  the  consent  of  the 
Attorney-General  under  sec.  8  of  that  Act  render  a  lease  for  such 
a  use  legal.  In  every  case  the  extent  and  limit  of  the  trust  is  to 
be  found  only  in  the  document  which  creates  it.  The  deed  under 
consideration  defines  the  scope  of  the  trust  in  these  words : — 

"  •  .  .  .  do  hereby  grant  unto  Thomas  Joseph  Byrnes  &c 
....  {description  of  Land)  ....  to  hold  unto  the  said 
Thomas  Joseph  Byrnes  &c.  {and  others)  for  ever  as  trustees 
.  .  .  .  yielding  and  paying  {pepper  coi^n  rent)  upon  trust  as  a 
reserve  for  cricket  and  other  athletic  sports,  and  for  no  other 
purposes  whatsoever." 

If  these  words  created  merely  passive  trustees,  with  a  power  to 
permit  the  lands  to  be  used  for  the  purposes  named  "  and  for 
no  other  purposes  whatsoever,"  the  negative  words  would  afford 
a  strong  support  to  the  respondent's  contention.  In  my  view  the 
trust  is  not  merely  permissive :  It  imposes  upon  the  trustees  con- 
ditions as  to  draining  and  alignment  which  involve  active  duties 
in  holding  the  trust  lands  so  as  to  carry  out  the  purposes  of  the 
trust.     Their  duty  then  being  "  to  hold  "  the  lands  in  trust  "  as  a 
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H.  C.  OF  A.  reserve  for  cricket  and  other  athletic  sports  and  for  no  other 
purposes  whatsoever,"  two  questions  arise — What  are  their  powers? 
Down  aiid  have  they  on  the  facts  proved  exceeded  them  ?  I  was  at  first 
Attorney-  ^^^^  impressed  by  Mr.  Lukin's  argument  that  it  would  be  impos- 
General  sible  to  ffive  a  meaning:  to  the  neofative  words  of  the  trust  if  the\' 
Queensland,  were  not  to  be  taken  as  prohibiting  any  use  whatsoever  of  the 
O'Connor  J.  i'^^^^s  othcr  than  that  expressly  allowed.  But  on  consideration 
that  difficulty  becomes  less  formidable.  The  deed  must  be  taken 
as  a  whole.  The  trustees  have  to  comply  with  the  condition  of 
draining  the  ground ;  they  must  form  and  maintain  it.  The  law 
has  recognized  in  the  Brisbane  Cricket  Ground  Act  1897  that 
there  is  a  mortgage  debt  on  the  land,  and  therefore  interest 
to  be  paid.  All  this  implies  that  an  annual  income  must  be  found 
by  the  trustees.  The  strict  reading  of  the  deed  contended  for  by 
Mr.  Lukin,  and  upheld  by  Mr.  Justice  Real,  would  close  all 
sources  of  revenue  except  those  derived  from  cricket  and  other 
athletic  sports  or  from  sources  ancillary  thereto.  It  w^ould  be 
impossible  to  let  the  ground, — say  for  such  purpose  as  an  evening 
concert,ortoletanyspaceonthe  ground  or  buildings  for  advertis- 
ing purposes,  or  for  purposes  of  agistment.  In  fact  such  a  reading 
would  prevent  the  temporary  and  casual  use  of  the  ground  for  many 
purposes,  which,  while  bringing  in  revenue,  could  not  in  any  way 
interfere  with  the  use  of  the  ground  for  the  express  purposes  of 
the  trust.  A  construction  which  leads  to  such  consequences  ought 
not  to  be  adopted  unless  there  is  no  other  reasonable  construction 
to  be  found.  The  case  most  in  point  for  the  respondent  is 
Attoimeij-Gcneral  v.  Mayor  &c.  of  Soutliampton  (1).  That  deci- 
sion turned  upon  the  express  words  of  the  Statute  defining  the 
duty  of  the  corporation  in  regard  to  the  cricket  ground  there  in 
question.  The  holding  of  the  cattle  fair  on  the  cricket  ground 
was  so  plainly  contrary  to  the  express  directions  of  the  Statute 
that  there  was  no  possibility  of  any  other  construction  than  that 
adopted  by  the  Court.  It  has  been  urged  by  the  appellants  that 
the  expression  "  and  for  no  other  purposes  whatsoever,"  need  not 
necessarily  be  construed  as  imposing  a  limitation  narrower  than 
that  to  be  implied  from  the  positive  words  defining  the  purposes 
of  the  trust,  and  they  cite  the  observations  of  Lord  Watson  in 

(1)  1  Gif.,363. 
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Attorney -General  v.  Great  Eastern  Railway  Co.  (1)  in  support  H.  C.  ofA. 
of  their  contention.  That  was  a  case  in  which  the  powers  of  a 
railway  company  were  conferred  by  Statute,  and  in  reference  to  Down 
these  powers  Lord  Watson  says :  "  That  principle,  in  its  applica-  ^r^i^^^^Y- 
tion  to  the  present  case,  appears  to  rae  to  be  this,  that  when  a  Gknkral 
railway  company  has  been  created  for  public  pui^poses,  the  iegis-  Qukensland. 
lature  must  be  held  to  have  prohibited  every  act  of  the  company  o'Connor  j. 
which  its  incorporating  Statutes  do  not  warrant  either  expressly 
or  by  fair  implication."  That  appears  to  be  a  correct  statement 
of  the  rule  of  interpretation  in  such  cases.  It  would  seem,  therefore, 
that  Statutes  authorizing  the  taking  of  lands  for  railway  purposes 
must  be  read  as  if  containing  an  express  prohibition  against  the 
use  of  the  land  for  any  other  purposes.  Or,  to  put  the  proposition 
in  another  form,  the  only  authority  given  by  the  Statute  in  such 
cases,  is  to  use  the  land  exclusively  for  railway  purposes.  That 
rule  of  interpretation  would  seem  to  be  equally  applicable  to  the 
deed  under  consideration,  and,  in  that  case,  the  prohibitory  words 
relied  on  by  the  respondent  would  have  no  more  force  than  the 
word  "  exclusively."  Read  from  this  point  of  view,  the  cases  in 
which  powers  conferred  by  Statute  on  railway  companies  and 
public  bodies,  even  although  without  express  prohibition  against 
other  uses,  become  directly  in  point.  From  these  cases  a  reason- 
able imle  of  construction  is,  in  my  opinion,  to  be  gathered.  In 
Attoimey -General  v.  Teddington  Urban  Council  (2)  the  land  was 
acquired  and  held  for  sewerage  purposes,  but  on  a  portion  of  it  not 
at  that  time  required  for  those  purposes  the  council  had  made  a 
temporary  path,  and  placed  benches  for  the  recreation  of  the  public. 
Mr.  Justice  Homer  refusing  to  restrain  the  council  from  such  use  of 
the  land,  said  (3) :  "  I  know  nothing  which  makes  it  unlawful  for 
a  council  such  as  these  defendants  to  permit  vacant  land  in  their 
possession,  and  not  at  the  time  required  for  the  ultimate  purpose 
for  which  they  acquired,  it,  temporarily  to  be  used  as  a  recreation 
ground,  provided  care  is  taken  to  prevent  any  rights  being 
acquired  over  it  by  the  public  or  otherwise  which  would  prevent 
or  interfere  with  the  council  using  it  for  such  ultimate  purposes 
whenever  required."    In  Foster  v.  London  Chatham  and  Dover 

(1)  5  App.  Caa.,  473,  at  p.  486.  (2)  ()898)  I  Ch.,  66. 

(3)  (1898)  1  Ch.,  66,  at  p.  70. 
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H.  C.  OP  A.  Bail  way  Co.  (1),  which  has  been  cited  by  my  learned  brother  the 

Chief  Justice,  Lord  Hcdsbury  says  (2) :  "  I  for  one  entirely  deny 

Do^2f       that  there  is  any  established  proposition  of  law  which  prevents 

Attorney-    *'^®  railway  company  using  their  land  and  their  arches  for  some 

Gbnekal     collateral  purpose  that  may  give  profit  to  them."     The  law  enun- 
Queensland,  ciated  in  these  cases  has  been  laid  down  in  the  same  terms  in 

cconnor  J.  ^^^7  othcrs  which  were  cited  to  us.  The  principle  to  be  extracted 
from  all  of  them  seems  to  me  to  be  this — that,  so  long  as  trustees 
hold  and  use  the  land  for  the  purposes  of  the  trust,  there  is 
nothing  to  prevent  an  incidental  or  collateral  use  for  other  pur- 
poses including  profit  to  the  trust  provided  that  such  use  is  not 
inconsistent  with,  and  does  not  interfere  with,  the  trust  purposes, 
and  that  no  rights  are  given  to  other  persons,  which  are  inconsis- 
tent with  or  which  will  authorize  their  interference  with  the 
trust  purposes.  Applying  that  principle  to  the  interpretation  of 
the  instrument  of  trust  in  this  case,  the  position  may  be  thus 
stated.  So  long  as  the  trustees  hold  and  use  the  land  for  the 
purposes  of  the  trust  there  is  nothing  to  prevent  the  land  being 
used  either  by  themselves  or  their  tenants  for  any  other  lawful 
purpose,  such  as  horse  racing,  provided  that  the  use  of  the  land 
for  that  purpose  amounts  to  no  more  than  an  incidental  or  collat- 
eral use  of  the  land,  and  provided  also  that  such  use  is  not  incon- 
sistent with  and  does  not  interfere  with  its  use  for  cricket  or 
other  athletic  sports.  The  real  difficulty  in  the  case  lies  in  the 
application  of  the  principle  thus  stated  to  the  facts  proved,  and 
in  the  answer  to  the  question  is,  or  is  not,  the  use  of  the  land 
authorized  under  the  agreement  with  Sharpe  an  incidental  or 
collateral  use  not  inconsistent  with  and  not  interfering  with  the 
purposes  of  the  trust  ?  To  determine  this  question  it  will  be 
necessary  to  examine  the  agreement  somewhat  in  detail.  From 
its  terms  it  appears  tliat  the  ground  is  lighted  by  electricity  for 
the  purpose  of  carrying  on  sports  at  night,  and  that  Sharpe  pur- 
chases and  takes  over  from  the  trustees  the  removable  portion 
(other  than  fixtures)  of  the  electric  lights  erected  on  the  ground 
for  the  sum  of  three  hundred  and  fifty  pounds.  The  lights  then 
became  his  property  subject  to  the  trustees'  right  at  a  certain 
rental  to  use  them  for  the  purposes  of  the  ground  when  Sharpe 

(1)  (1895)  1  Q.B.,  711.  (2)  (1895)  1  Q.B.,  711,  at  p.  718. 
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is  not  using  them.     It  seems  therefore  to  be  contemplated  by  R*  C-  <>'  A, 

by  both  parties  that  the  ground  shall  be  used  regularly  and       ^ ' 

systematically  by  night  as  well  as  by   day  for  the  purpose  of       down 
certain  sports,  such  as  bicycle  contests  and  pony  racing,  which   ^^pTQ^gy- 
oould  be  carried  on  by  night  as  by  day.     The  lea.se,  or  licence,  it     General 
is  of  no  moment  how.it  is  described,  is  for  three  years  from  the  Queensland. 
1st  December,  1902,  and  it  gives  Sharpe  a  right  to  use  the  ground     (ycoimor  j. 
together  with  all  the  buildings  and  accommodation  thereon  for 
the  purpose  of  bicycle  racing,  "  and  such  other  lawful  sports  pas- 
times and  purposes,"  which  include  horse  racing,  every  Saturday 
evening  during  the  term  between  7  p.m.  and   11  p.m.     It  was 
afterwards  agreed   that  Monday  evening  should  be  substituted 
for    Saturday  evening  in   this   clause.     He  also   has  the  right 
on  giving  fourteen  days*  notice  in   writing  to  the  trustees  to 
use   the  ground   on   Wednesday   in   each    week  between  noon 
and  6  p.m.,  provided  it  is  not  required  by  the  trustees  or  persons 
authorized  by  them   at  the  same  time.    If  by  reason  of  wet 
weather,  or   any  other  cause,   the  ground  is  not  fit  on   any 
Saturday  night  or  Wednesday  afternoon  for  the  purpose  men- 
tioned, Sharpe  has  the  option  of  using  it  on  any  other  night  or 
afternoon  of  the  ensuing  week  without  additional  charge  if  the 
ground  is  not  otherwise  engaged.      On  the  Saturday  night  and 
Wednesday  afternoons  and   on  the   days  substituted  for  them, 
Sharpe,  when  he  uses  the  ground,  is  entitled  "  to  use,  occupy,  and 
enjoy  the  privileges  and  advantages  of  occupation,  as  lessee,"  of 
the  whole  of  the  land  with  its  buildings,  seating  accommodation, 
fencing,  and  other  improvements.     On  every  day  except  Sunday, 
or  any  other  day  on  which  the  trustees  may  require  the  ground 
for  themselves  or   their  licensees,  Sharpe  has  the  right  to  use 
between  5  a.m.  and  9  a.m.  that  poiiiion  of  the  ground  theretofore 
used  for  pony  and  horse  racing.     As  to  Wednesday  afternoons 
the  trustees  are  to  be  liberty  to  arrange  cricket  and  football 
matches,  and  in  such  cases  players  to  a  limited  number  are  to  be 
admitted  to  the  ground  free  of  charge.     On  these  occasions  mem- 
bers of  the  public  who  wished  to  see  the  play  would  apparently 
not  be  admitted  free  of  charge  if  admitted  at  all.     Finally,  tlie 
trustees  reserve  to  themselves  the  right  to  use  the  ground  at  any 
time  for  the  purpose  of  any  inter-national  or  inter-city  matches 
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H.  C.  OF  A.  upon  giving  Sharpe  fourteen  days*  notice  of  the  requirements 

There  is  no  evidence  that  the  trustees  ever  required  the  use  of  the 

Down       Isbnd  for  such  a  purpose  on  any  Monday  evening,  nor  is  such  an 

Attorney-    occasion  likely  to  arise  in  future.     Taking  the  pra-ctical  effect  of 

General     the  agreement  as  a  whole  it  amounts  to  this.     The  systematic  use 
Queensland,  of  the  whole  of  the  ground  is  permitted  at  least  one  evening   in 

O'Connor  J.    ^^^h  wcck  during  the  term  for  the  purpose  of  pony  racing  as  a 
business,  with  all  the  accompaniments  of  a  racecourse,  to  the  exclu- 
sion, if  Sharpe  thinks  fit,  of  any  other  form  of  sport.     The  use  of 
the  whole  of  the  ground  is  allowed  to  Sharpe  on  the  other  after- 
noons referred  to  for  the  same  purpose  subject  to  certain  condi- 
tions, and  also  the  use  of  portion  of  the  ground  every  morning 
during  certain  hours  for  purposes  ancillary  to  pony  racing.     As 
far  as  Monday  evenings,  substituted  for  Saturday  evenings,  are 
concerned,   Sharpe  appears  to  have  fully  exercised   his   rights 
under  the  contract,  and,  taking  his  use  of  the  ground  altogether, 
it  seems  that  he  has  substantially  exercised  the  rights  stipulated 
for  on  other  days  of  each  week.     Under  these  circumstances  it  is 
evident  that  the  use  of  the  ground  for  the  purposes  of  pony  racing 
was  a  most  impoitant  and  substantial  use  of  the  ground,  and  not 
at  all  a  mere  incidental  or  collateral  use.     It  is  didicult  to  see 
how  the  rights  given  to  Sharpe  under  the  agreement  can  be  exer- 
cised without  substantially  interfering  with  the  use  of  the  ground 
for  the  purposes  of  the  trust.     It  is  even  more  difficult  to  see 
how  it  can  be  said  that  Sharpe's  use  of  the  land  under  the  agree- 
ment is  consistent  with  the  declared  purpose  of  the  trust,  namely, 
to  hold  the  land  exclusively  for  the  purposes  of  cricket  and  other 
athletic  sports,  when  it  is  apparent  that  the  carrying  on  of  these 
race   meetings   every   week  was  an   important  feature   in    the 
management  of  the  ground  bringing  to  the  trustees  that  regular 
rental  of  ten  guineas  a  week,  which  was  their  most  important 
and  permanent  source  of  revenue.     None  of  the  decisions  relied 
on  by  the  appellants  cover  such  a  case  as  this.     In  all  the  cases 
cited  by  them  the  use  held  to  be  lawful  was  either  a  temporary 
use  of  some  portion  of  the  property  not  then  required  for  the 
purposes  of  the  trust,  or  was  in  itself  an  incidental  or  collateral  use. 
The  underlying  principle  of  those  cases  is  well  stated  by  Lord 
Halsbury  in  Foster  v.  The  London,  Chatham,  and  Dover  Railway 
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Co.  (1),  in  these  words :  "  It  is  said  that  the  use  which  the  defend-   H.  C.  of  A. 

ants  make  of  this  particular  piece  of  land  is  one  not  authorized  by      ^ ^ 

the  Statute.     Expressly  authorized  by  the  Statute  it  is  not.     No       Down 
minute   or   ancillary  use  of  such  part  of  a  railway  company's    ^ttorney- 
propei*ty   is   ever  expressly  given   by  Statute;  but  I  think  it     Gbneral 
might  just  as  reasonably  be  contended  that  a  railway  company  Qurkiisland. 
are  not  entitled  to  sell  the  hay  which  grows  on  their  banks  or     (y^~  j. 
cuttings  so  as  to  make  something  out  of  it."      That  is  to  say, 
when  trustees  are  called  upon  to  justify  a  particular  use  of  the 
trust  property,  they  must  either  show  the  use  to  be  authorized  by 
the  words  of  the  trust,  or  they  must  show  that,  although  not  author- 
ized by  the  words  of  the  trust,  it  is  a  use  merely  incidental  or 
collateral,  and  does  not  interfere  with,  and  is  not  inconsistent  with, 
the  purposes  of  the  trust.'    Many  instances  might  be  given  of  such 
uses,  not  directly  authorized  by  the  language  of  this  trust,  which 
yet  would  be  permissible  within  the  principle  referred  to  by  Lord 
Halsbury.     Spaces  on  the  buildings  or  fences  might  be  let  for 
advertising  purposes.      The  public  might  be  allowed  to  use  the 
ground  as  a  pleasure  ground,  so  long  as  sports  were  not  interfered 
with.  Small  portions  of  the  ground,  not  required  for  sport  purposes, 
might  be  let  for  shops  and  stalls.      The  ground  might  be  let 
occasionally  for  purposes  of  concerts  and  theatrical  entertainments, 
or  public  amusement  of  any  kind,  and  one  can  well  understand 
that  under  certain  circumstances,  and  under  proper  conditions,  it 
might  be  let  without  breach  of  trust  for  the  purposes  of  a  race 
meeting.      It  is  unnecessary  to  multiply  illustrations.     In  every 
instance,  we  must  get  back  to  the  words  of  the  deed,  and,  if  the 
use  sought  to  be  justified  is  neither  for  the  purpose  of  athletic 
sports  nor  some  purposes  ancillary  thereto,  then  it  must  be  shown 
that  the  use  is  not  inconsistent  with,  and  does  not  appreciably 
interfere  with  the  purposes  of  the  trust,  and  is  in  itself  merely  an 
incidental  or  collateral  use,  so  that  it  may  be  truly  afBrmed  that, 
notwithstanding  such  use,  the  land  is  being  held  by  the  trustees 
substantially  for  the  purposes  of  the  trust.    Having  regard  to  the 
terms  of  Sharpens  agreement,  and  the  evidence  of  his  exercise  of 
rights  under  it,  I  find  it  impossible  to  hold  that  the  use  of  the 
trust  lands  allowed  to  Shai-pe  by  the  trustees  can  be  justified.   In 

(1)  (1895)  1  Q.B.,  711,atp.  716. 
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L  C.  or  A.  my  opinion,  therefore,  the  trustees,  in  making  that  agrt 

have  exceeded  their  powers,  and  have  been  guilty  of  a  bri 

jiowH       tmst.   I  agree  with  Real  J.  that  no  injunction  should  be  g 

.     "■  and  that,  under  the  circumstancf^,  no  more  is  required  t 

Qbhkkal     make  a  declaration  as  to  the  rights  and  obligations  of  the  ti 

I.  But,  in  my  view,  for  the  reasons  I  have  given,  Hia  Honor's  d 

tion  is  too  wide,  and  I  agree  that  it  must  be  varied  in  th( 

stated  by  my  learned  brother  the  Chief  Justice. 

Judgment  appealed  from  varied.    I\ 
in  either  Court. 

Solicitors  for  appellants,  Roberts  &  Roberta. 
Solicitors  for  respondents,  Leeper  &  Biggs. 
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POTTER Appe] 

Objectob, 

DICKENSON Respoi 

Applicant, 

on  appeal  from  the  supreme  court  op 
victoria. 

PatniliAct  18»0(ri'«orio),  [Xo.  1123),  mcs.  \5,W,W,^—ApFlicatwnfv 
— Opponlitm  to  issut — Award  of  eostt  by  CommisMotur — Right  of  appe, 
officer  ajut  from  kimtoSupreme  CtmH — Mtamtig  of  "  cotU" — Empioi 
PcUtiU  Agent — Witnesaet — Qualift/itui  fees — Unit*  of  the  Supreme  C'oi 
IVkloria),  Ortler  LXV.,  r.  27  (9). 

Semble,  ati  appeal  does  cot  lie  to  the  law  officer  from  an  order  modi 
Commistioner  of  Patents  uoder  sec.  29  (3)  of  the  Pattnln  Act  1S90  (V 
for  the  payment  by  one  patty  io  an  application  for  ■  patent  of  tfa 
party's  eoets. 
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Even  if  such  an  appeal  does  lie,  no  appeal  lies  from  the  law  officer  to  the    H.  C.  of  A. 
Supreme  (}ourt.  1905. 

The  word  "  coets  "  in  sec.  29  (3)  of  the  Patents  Act  1890  indades  the  reason-        ^ 

POTTKR 

able  expense   incurred  by  a  party  in  employing  a  patent  agent  to  conduct  ^^ 

proceedings  before  the  Commissioner  of  Patents  for  himj  in  obtaining  evidence,    Dickenson. 
and  in  securing  the  attendance  of  witnesses. 

Fees  to  scientific  witnesses  for  qualifying  themselves  to  make  affidavits  or 
to  give  evidence  may  properly  be  allowed  by  the  Commissioner  of  Patents 
when  fixing  the  amount  oi  such  costs. 

Decision  of  the  Supreme  Court,  In  re  DicJctnsmi^a  Application  for  Letters 
Patent ;  Potter  v.  DickeTison,  (1905)  V.L.R.,  235 ;  26  A.L.T.,  124,  affirmed. 

Appeal  from  the  Supreme  Court. 

Francis  Marshall  Dickenson  applied  to  the  Commissioner  of 
Patents  of  Victoria  for  a  patent  in  respect  of  a  certain  invention. 
The  application  was  opposed  by  Charles  Vincent  Potter,  but  was 
granted.  The  applicant  was  represented  throughout  the  hearing 
by  Arthur  Otto  Sachse,  a  patent  agent.  An  application  was  then 
made  to  the  Commissioner  for  an  order  that  the  objector  should 
pay  the  applicant  s  costs,  and  a  statement  in  the  form  of  a  bill  of 
costs  and  disbursements  of  Sachse  was  submitted  to  the  Commis- 
sioner,  amounting  to  £860  15s,  8d.,  being  £405  8s.  8d.  for  Sachses 
costs  and  £455  7s.  for  disbursements.  This  bill  of  costs  included 
the  following  items  (inter  alia) : — 

To  instructions  to  defend  the  application  against 

such  opposition  ...  ...  ...  ...  £10  10     0 

To  lengthy  search  in  Patent  Office  records  as  tx) 
cases  which  anticipated  the  broad  claim  of 
Potter,  and  carefully  studying  cases  thought  to 
have  bearing  on  questions  ...  ...     30     0     0 

To  attendance  on  experts  in  Sydney  and  Melbourne, 
and  attending  at  experiments  made  by  them 
for  purpose  of  illustrating  differences  in  appli- 
cant's process  and  opponent's  process,  and 
numerous  attendances  on  experts  in  connection 
with  this  case  not  already  charged  for,  also 
attendances  at  Public  Library  and  elsewhere 
looking  up  record  of  inventions  bearing  on  the 

subject-matter  in   dispute.      Also   examining 
VOL.  II.  46 
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H.  c.  Of  A.  various  authorities  on  the  matter,  engaged  self 

^^  and  clerks  almoet  continuously  six  months    ...  IC 

PoTTBR  To  attendances  at  hearing  first  day,  including  clerk 

Dic/^soN.  of  papers,  engaged  whole  day  1 

Attendances  at  hearing  remaining  seven  days,  at  15 

guineas  per  day,  including  clerk  of  papers  on 
each  occasion      ...  ...  ...  ...  IS 

The  disbursements  included  : — 

Paid  Mr.   L.  Bradford  for  services  as  an  expert, 

qualifying,  attendance  as  witness,  &c.  ..  24 

The  Commissioner,  having  first  obtained  the  advic( 
Taxing  Officer  of  the  Supreme  Court  as  to  the  bill,  deliv 
following  decision : — 

"  I  shall  decide  against  the  opponent  upon  the  main  f 
one  reason.  I  should  be  very  reluctant  to  upset  the 
which  has  prevailed  for  so  many  years,  and  wliich  has  I 
lowed  by  the  various  Commissioners,  unless  I  saw  a  ver 
reason  for  it,  but  I  think  the  word  '  custs '  in  sub-see.  3  c 
does  include  costs  which  may  be  charged  by  a  patent  a 
do  not  think  it  is  at  all  limited  to  a  solicitor's  bill  of  cost 
"That  appears  from  the  following  considerations :- 
confers  on  the  Gove mor-in- Council  power  to  make  r 
regulating  the  procedure  and  practice  under  this  Act  bt 
Commissioner  and  the  law  officer,  and  for  providing  a 
costs  in  all  such  proceedings.  So  it  seems  to  me  the  Act 
for  the  Go vernor-in- Council  providing  a  scale  of  costs 
proceedings  which  constitute  the  procedure  and  practie 
the  Commissioner.  Then  at  the  end  of  sec.  74  there  is  ] 
regulate  the  issue  of  licences  to  persona  to  pi-actiae  as  aj 
the  procuring  and  taking  out  of  patents.  A  licence  may  I 
to  persons  to  carry  on  that '  procedure  and  practice '  under 
which  is  regulated  by  rules,  and  for  wliicli  a  scale  of 
provided.  I  therefore  think,  as  I  have  said,  the  word  'i 
sub-sec.  3  is  not  limited  to  a  solicitor's  costs,  but  relates 
those  questions  wliich  are  provided  for  under  sec.  74. 

"  Another  question  of  some  importance  about  which  1 1 
some  difficulty  from  time  to  time,  is  as  to  the  applica 
58.     That  rule  would  rather  sanction  the  proceedings  in 
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livering  a  bill  of  coats,  and  it  seems  to  me  that  does  not  limit   "■  ^-  °'  *■ 

the  costs  of  a  solicitor.     The  only  method  of  getting  at  a  bill       ,__^ 

sts  is  to  render  one.     There  is  no  provision  in  the  Act  or  Rules       Potter 

B,xing  a  bill  of  costs.     I  regard  this  as  the  claimant's  bill  of    uickebsos. 

— as  a  mere  guide  to  determine  how  much  costs  should  be        — — 

.■ed  under  sec.  29.     The  guide  I  follow  is  the  lower  scale  of 

Supreme  Court." 

le  Commissioner  allowed  the  costs  at  £350,  and  ordered  that 

ibjector  should  pay  to  the  applicant  £350  for  costs. 

le  objector  appealed  from  this  decision  to  the  law  officer,  the 

ruey- General,  who  required  declarations  to  be  made  as  to 

iisburaementa,  from  which  it  appeared  (inter  alia)  that  the 

ant  of  £240  Is.  6d.,  paid  to  Bradford,  was  in  respect  of  two 

irations  made  by  him  in  support  of  the  application,  and  for 

ifying  himself  to  make  those  declarations.     The  Attorney- 

sral  dismissed  the  appeal  with  costs.     From  this  decision  the 

ctor  appealed  to  the  Supreme  Court,  and  the  matter  coming 

or  hearing  before  Hood  J.  was  by  him  referred  to  the  Fiill 

rt. 

he  Full  Court  having  dismissed  the  appeal  with  costs :  In  re 

';p.n8on'8  Application  for  Letters  Patent ;  Potter  v.  Dickenson 

the  objector  now  appealed  to  the  High  Court. 

Htchell  K.C.  and  Agg,  for  the  appellant.  As  to  the  whole  or 
rge  portion  of  the  sum  awarded  by  the  Commissioner  as  costs, 
lad  no  jurisdiction  to  award  it.  He  went  on  wrong  principles, 
contrary  to  what  is  laid  down  in  the  Rules  under  the  Patents 
1890  relating  to  costs.  The  procedure  by  which  evidence  is 
e  brought  before  the  Commissioner  prescribes  that  it  shall  be 
(tatutory  declarations.  When  the  evidence  is  completed  there 
0  right  whatever  in  either  party  to  call  witnesses  or  to  charge 
other  party  with  tlieir  expenses,  except  to  the  extent  to  which 
29  (3)  gives  the  Commissioner  tlie  right,  if  he  thinks  fit,  to 
imon  a  person  to  give  evidence,  and  in  the  event  of  his  so 
ig,  to  decide  what  that  person's  remuneration  shall  be.  The 
ntion  is  that  the  parties  shall  not  as  of  right  supplement  the 
utory  declarations  by  oral  evidence.  This  is  shown  by  the 
(1)  (1905)  V.L.R.,  235  ;  26  A.L.T.,  124. 
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H.  c.  or  A.  Rules  under  the  Act,  r.  41  of  which  at  a  certain  stage  tre 

evidence  as  closed.     The  proceedings  before  the  Commi 

PoTTBB      *re  not  intended  to  be  expensive.     If  there  is  any  doub 

Dickenson     whether  a  patent  sliould  be  issued,  it  is  issued,  for  the  p 

takes  it  at  his  risk.     The  merits  of  the  patent  are  not 

challenged.  The  evidence  having  been  closed  under  th* 
there  is  no  power  to  call  further  evidence  except  under 
when  the  Commissioner  must  be  satisfied  that  it  is  proper 
any  particular  witness.  Sec.  74  gives  power  to  tlie  Govei 
Council  to  make  Rules  for  providing  a  scale  of  costs  in 
proceedings,  and  Rule  58  provides  that  the  scale  of  costs 
be  the  .same,  as  nearly  as  may  be,  in  business  of  a  like  ch 
as  is  fixed  and  allowed  on  the  lower  scale  in  proceedings 
the  Supreine  Caart  Act  1890."  There  is  no  provision  in  th 
scale  for  remuneration  of  witnesses,  even  for  their  attei 
Tliat  remuneration  is,  as  to  the  Supreme  Court,  fixed  by  a 
practice.  See  Riile-i  of  the  Supreme  Court  1884,  Or.  LXV 
Nor  is  there  any  provision  in  the  lower  scale  for  wi 
qualifying  themselves  to  make  affidavits,  or  to  give  e' 
otherwise. 

[Griffith  C.J. — Surely  that  Rule  must  apply  to  both  thi 
and  the  higher  scale.  Or.  LXV.,  r.  27  (9),  allows  thej» 
reasonable  charges  and  expenses  incurred  in  procuring  ev 
and  the  attendance  of  witnesses.] 

The  only  items  in  the  lower  scale  which  are  applicable  ar 
which  are  "  fixed  and  allowed  "  by  that  scale,  and  there  is  no 
tion  to  go  outside  the  scale  and  allow  costa  similar  to  those 
the  taxing  officer  would,  under  the  Rules  of  the  Supreme 
1884,  have  a  discretion  to  allow.  The  "  business  of  a  like  e 
to  the  proceedings  before  the  Commissioner  is  not  a  Supreme 
action,  but  an  application  for  a  special  ii^unction.  For 
proceeding  tliere  are  in  the  lower  scale  appropriate  costs 
and  allowed,"  and  these  only  may  be  allowed  by  the  Commit 

[Griffith  C.J. — The  items  in  the  scales  of  costs  are  only  ' 
subject  to  the  Rules  of  the  Supreme  Court,  and  those  rule 
qualify  the  scale  of  costs  adopted  by  r.  58  of  the  Rules  un< 
Patents  Ad  1890.] 

Costs  of  witnesses  qualifying  themselves  to  give  evideni 


Dickenson. 
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h  allowed  before  the  Judicature  Act  1883 :  Mcickley  v.  Chilling-  H.  0.  or  A. 
Tth  (1),  At  the  time  that  Act  was  passed  the  practice  before  ^**'^- 
53  governed  the  Supreme  Court:  Band  of  Hope  aiid  Albion  pottkr 
Tisols  V.  Young  Band  Extended  Quartz  Mining  Go.  (2). 
cost*}  before  the  law  officer  see  Edmunds  on  Patents,  2nd  ed.,  p. 
1,  and  Wallace  and  Williamson  on  Patents,  p.  315.  The  only 
He  for  witnesses'  fees  in  the  Supreme  Court  ia  in  sec.  439  of  the 
•mmon  Law  Procedure  Act  1865,  which  is  still  unrepealed,  and 
ly  provides  for  their  attendance.  The  provision  in  the  Patents 
;i  1890,  as  to  the  Commissioner  fixing  the  remuneration  of  wit-  ■ 
sses,  shows  that  the  Commissioner  was  intended  to  have  control 
the  calling  of  witnesses,  and  that  when  he  directed  a  witness 
be  called  he  should  fix  his  remuneration.  It  was  not  intended 
at  the  parties  should  call  what  -witnesses  they  chose,  or  should 
arge  the  other  side  with  the  cost  of  obtaining  their  evidence, 
le  word  "  costs  "  in  sec.  29  (3)  means  "  costs  "  in  the  legal  and 
chnical  sense,  and  ia  therefore  confined  to  the  costs  of  a  solicitor, 
id  doea  not  include  the  expense  of  employing  a  patent  agent  or 
her  agent  to  conduct  the  proceedings.  A  party  employing  an 
jent  not  a  solicitor  is  only  entitled  to  such  coats  as  he  would  be 
[titled  to  if  he  appeared  in  person.  He  could  not  charge  profit 
sta.  The  lower  scale  of  costs  is  confined  to  solicitors'  costs : 
yndon  Hcottish  Benefit  Society  v.  Chorley  (3).  No  right  is  eon- 
rred  by  the  Patents  Act  1890  upon  patent  agents.  Sec.  74 
■ovides  for  rulea  being  made  for  regulating  tlie  issue  of  licences 
'  patent  agents,  but  the  object  is  merely  to  protect  patentees 
jainst  unskilful  or  dishonest  agents.  There  is  similar  legisla- 
on  in  England,  but  no  specific  right  of  audience  is  given :  See 
istitiite  of  Patent  Agents  v.  Lockwood{^);  London  Scottish 
enefit  Society  v.  Chorley  (5);  Anthony  v.  Walshe  (6).  The 
ord  "  costs  "  runs  through  the  Acts  since  the  Patents  Act  1857, 
id  is  always  contrasted  with  remuneration.  The  term  "  costs  " 
tnnot  include  all  the  expenses  to  which  an  applicant  or  opponent 
ay  be  put.  "  Costs  "  in  the  sense  of  legal  costs  includes  the 
)plicant's  own  costs  as  well  as  those  of  his  .solicitor ;  Wallace  and 

(1)  2  CRD.,  273.  (*)  (1894)  A.C.,  347,  Bt  p.  363,  Mr 

(2)  9  V.L.R.  (E.),  71.  Lord  Waiwu. 

(3)  13  Q.B.D.,  432 ;  13  Q.B.D.,  S72.  (5)  13  Q.B.D.,  ST2,  kt  p.  H19. 

i»)  22L.R.  Ir.,ei9. 
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,  C.  OF  A.    Wiliiamsov  mi  Patents,  p.  263.     It  was  not  until  the  Pater 
1884  (No.  808)  that  witnesses  were  introduced  in  these  a 

Potter      tioHB,  and  tliat  Act  shows  what  the  word  "  costs  "  means. 

lower  scale  includes  witnesses'  fees  the  rule  is  ultra  vii 
rule  as  to  witnesses'  expenses  would  be  inconsistent  with  : 
of  the  Patents  Act  1890  and  therefore  ultra  vires.  Qua) 
fees  are  not  allowed  unless  there  is  a  special  authority 
solicitor:  In  re  Blyth  awl  Fansliawe (\).  Itwouldbeuni 
able  to  make  provision  for  the  remuneration  of  a  patent 
without  also  making  provision  for  taxation.  See  Parliatru 
Costs  Act  1877,  sees.  3,  9, 17,  25. 

CdUlham  and  CiMsen  (with  them  SprouW),  for  the  respc 
No  appeal  lies  from  an  order  of  the  Commissioner  as  tfl 
The  order  is  made  under  sec.  29  (3)  of  the  Patents  Act  189 
no  appeal  in  respect  of  such  an  order  is  given  by  sec.  2f 
grounds  of  appeal  as  required  by  sec.  28  could  be  given  as 
appeal  in  reference  to  costs.  The  matters  as  to  whicli  an 
is  granted  are  matters  affecting  the  grant  or  withholding 
patent.  The  only  order  which  can  be  made  on  appeal  is  ■ 
the  form  in  the  Third  Schedule,  which  is  inapplicable  to  an 
as  to  costs.  The  appeal  is  limited  to  an  order  made  by  thf 
missioner  under  sec.  16.  The  Commissioner  is,  as  to  costs, 
position  of  an  arbitrator.  As  to  the  power  of  an  arbitrs 
award  costs,  see  In  re  an  ArhUration  heticeen  Walker  X  Sc 
Brovni  (2).  He  is  a  persona  deaignata,  and,  unless  an  ap] 
^ven  in  distinct  words,  no  appeal  lies  from  his  decision 
word  "  costs  "  in  sec.  29  (3)  has  the  meaning  attributed  to 
the  Supreme  Court,  viz.,  the  reasonable  expenses  to  which 
the  litigants  is  put.  An  agent  of  a  party  has  a  right  of  au 
and  is  in  the  position  of  a  solicitor.  As  to  the  coats  of  ati 
before  the  Commissioner  of  Land  Tax,  see  ICatemi  v.  Clh 
The  work  done  by  a  patent  agent  in  such  a  case  as  this  is  outs 
ordinary  domain  of  a  solicitor's  work.  The  "reasonable  rem 
tion,"  which  the  Commissioner  may  direct  to  be  paid  i 
attendance  of  witnesses  required  by  him  to  attend,  is  not  " 

(1)  10Q.B.D.,  207. 
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the  meaning  o£  sec.  29  (3).     As  to  the  meaningof  "  costs  "   *•■  ^-  <*'  '^- 
■r  Statutes,  see  Health  Act  1890,  aea  53 ;  Land  Act  1890,        ''*^" 
I,  1 94,  197.     No  hard  and  fast  meaning  can  be  given  to       Pottkk 
rd  "  costs."     Under  no  circumstances  will  the  Court  inter-    dickb.sson 

ith  the  discretion  of  the  taxing  officer  as  to  matters  in        

he  has  discretion,  such  as  the  amount  to  be  paid  to  a 
s.     On  the  same  principle  the  Court  should  not  intei-fere 
le  order  made  by  the  Commissioner  in  this  case. 
y  also  referred  to  Osborne  v.  Barclay,  Cv/rle  &  Co.  (1).] 

in  reply  referred  to  Earl  of  Shrewsbury  v.  Wirral  Rail- 
committee  (2). 

'FITH  C.J.  This  is  an  appeal  froni  a  decision  of  the  Full 
dismissing  an  appeal  from  the  law  officer  on  an  appeal 
he  Commissioner  of  Patents.  The  question  arises  under 
jvisions  of  the  Patents  Act  1890,  and  relates  to  a  sum  of 
awarded  by  the  Commi.ssioner  to  the  petitioner  as  against 
jector,  who  is  the  appellant  in  the  present  case.  The 
lent  applied  for  a  patent,  and  the  appellant  lodged  objec- 
the  grant.  The  procedure  laid  down  by  the  Patents  Act 
a  that  event  is  that  a  time  is  to  be  appointed  by  the 
ssioner  to  hear  the  application  and  the  objection.  At  the 
ipointed  the  Commissioner  hears  the  parties,  and  if  he  is 
i  of  the  novelty  of  the  invention,  and  if  his  determination 
ivour  of  the  patent,  he  issues  a  warrant  under  his  hand 
grant  of  the  patent.  The  Act  authorizes  the  Governor-in- 
I  to  make  rules  of  procedure,  and,  under  the  rules  which 
sen  made,  the  objector  is  required  within  a  limited  time 
in  statutory  declarations  or  other  evidence,  and  within 
ler  limited  time  the  applicant  is  required  to  put  in  his 
y  declarations  or  other  evidence  in  answer,  and  within  a 
limited  time  the  objector  must  put  in  his  statutory 
;ions  or  other  evidence  in  reply.  The  Commissioner  then 
s  a  day  for  hearing  the  case  on  that  evidence.  All  those 
were  done  in  the  present  case,  the  respondent  being  repre- 
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sented  by  a  patent  agent.  The  Act  also  provides  for  rules 
mode  for  the  licensing  of  patent  agents,  and  it  is  the  reco^ 
practice  for  patent  agentA  to  appear  on  behalf  of  parties  to  ap 
tions  for  patents,  to  prepare  the  evidence,  and  to  get  up  the  cas 
as  a  professional  man  does  in  a  Court  of  law.  Sec.  29  (3)  pn 
that  the  Commissioner: — "May  by  summons  under  his 
require  the  attendance  of  all  such  persons  as  he  thinks  fit  1 
him  for  examination,  and  may  by  writing  under  his  hand 
to  be  paid  to  any  such  persons  summoned  at  the  request  o 
applicant  patentee  petitioner  objector  or  other  party  such  r 
able  remuneration  for  their  attendance  as  he  thinks  fit,  anc 
also  in  like  manner  order  that  such  remuneration  and  the  a 
and  incidental  to  any  such  appeal  or  to  the  hearing  of  any 
application  petition  or  other  proceeding  or  matter  under  Ih 
shall  be  paid  by  any  applicant  patentee  petitioner  objector  or 
party,  and  to  whom  such  costs  shall  be  paid,  and  in  and  by 
writing  may  fix  the  amount  of  such  remuneration  and 
Every  such  order  shall  be  in  the  form  contained  in  the  I 
Schedule  hereto  or  to  the  like  effect  and  may  be  made  a  rule 
Supreme  Court."  In  the  present  case  the  Commissioner  d 
in  favour  of  the  grant  of  the  patent,  and  issued  his  warrai 
panting  it,  and  ordered  the  appellant  to  pay  the  reapc 
£350  for  costs.  The  present  appellant  then  appealed  to  th 
officer,  the  Attorney-General,  who  dismissed  the  appeal 
appellant  then  appealed  to  the  Supreme  Court,  who  als 
missed  the  appeal.  He  now  comes  to  this  Court.  An  obj 
was  taken  by  the  respondent  in  the  first  place  that  no  i 
lies  from  the  Commissioner  in  such  a  matter  as  the  presei 
is  clear  that  no  appeal  lies  unless  it  is  given  by  the  Act. 
power  given  to  the  Commissioner  is  to  order  "  the  costs  c 
incidental  to  "  the  hearing  of  an  application  to  be  paid,  t 
fix  the  amount  of  such  costs.  That  order  is  final  imless  an  i 
is  given.  The  appellant  relies  on  sec.  28  which  provii 
"(I.)  Any  applicant  ...  or  objector  .  .  .  who 
grieved  by  any  decision  or  determination  of  the  Commit 
in  respect  of  such  application  petition  proceeding  or  i 
may  within  fourteen  days  from  the  giving  of  such  di 
or  the  announcement  by  him  of  his  determination   app 
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V  officer."     "(ill.)  The  law  officer  shall  at  a  time  and  H.  G.  op  A. 

0  be  fixed  by  him  proceed  to  rehear  and  determine  the       , '^ 

of  euch  appeal,  and  may  reverse  vary  or  confirm  the      potter 

1  or  determination  of  the  Commissioner."  But  what  ii 
?  The  law  officer  is  to  do  one  of  two  things,  he  may  issue 
int  for  the  granting  of  a  patent  to  the  applicant,  or  he  may 
to  issue  such  warrant.  That  is  to  say  the  duty  of  the 
cer  on  the  hearing  of  an  appeal  from  the  Commissioner  is 
:  his  warrant  for  granting  a  patent,  or  to  decline  to  issue 
Tant.  There  is  apparently  nothing  in  those  words  applic- 
an  appeal  from  an  incidental  order  for  costs.  The  section 
■  with  costs  is  sec.  29,  which  uses  different  language,  and, 
ticular,  provides  that  the  Commissioner  may  oi-der  the 
:  the  hearing  of  an  application  to  be  paid  by  the  applicant 
he  objector,  and  may  fix  the  amount  of  them.  Upon  those 
}  alone  I  think  it  is  tolerably  clear  that  the  Commissioner 
as  said  by  Lopet  L.J.,  in  the  case  of  Earl  of  Shrewt^ury  v. 
'■  Railwayi  Gom.m.ittee  (1),  put  in  the  postion  of  an  arbi- 
Tom  whose  decision  there  is  no  appeal  unless  expressly 
md  I  cannot  find  anything  which  gives  an  appeal.  But,  even 

is  any  doubt  whether  an  appeal  lies  from  the  Commissioner 
aw  officer,  I  think  it  is  quite  clear  that  there  is  no  appeal 
le  law  officer  to  the  Supreme  Court.  An  appeal  to  the 
le  Court  is  given  by  sec.  33,  which  provides  that: — "(I-) 
applicant  patentee  petitioner  objector  or  other  person  a^ 
id  be  dissatisfied  with  the  refusal  of  the  law  officer  to  issue 
rant  for  the  granting  of  a  patent  or  with  any  other  decision 
aw  officer  with  respect  to  any  proceeding  or  matter  under 
*,  such  applicant  patentee  petitioner  objector  or  other 
as  aforesaid  may  appeal  to  the  Supreme  Court,  (ii.)  No 
ipeal  shall  be  entertained  unless  before  entering  the  same 
icate  under  the  hand  and  seal  of  the  Commissioner  that 
lellant  has  paid  all  costs  (if  any)  ordered  by  the  Commis- 
>r  law  officer  to  be  paid  by  him  in  respect  of  any  matters 

out  of  the  application  petition  or  other  proceeding  or 
is  produced  to  the  proper  officer  of  the  Supreme  Court." 
were  held  to  apply  to  an  appeal  as  to  costs,  there  would 
(1)  (1895)  2  Ch.,  812. 
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H.  0.  OF  A.  ijg  the  extraordinary  position  that  no  appeal  as  to  costs  w 

allowed  except  on  condition  that  the  appellant  produces  a 

PoTTBR      cate  that  he  has  paid  those  costs.     I  am  unable  to  entert 

DioKBNsos    •i""'^'^  "^^  the  construction  of  the  Act  that  no  appeal  lay  e 

the  law  officer  or  to  the  Supreme   Court   in   this   case. 

possible  that  the  remedy  by  mandamus  or  certiorari,  su 
by  ■Hiff''y  L.J.,  in  Earl  of  Shrewshury  v.  Wij^ral  Railw-ai 
mittee  (1),  may  be  available,  but  I  express  no  opinion  wli 
remedy  of  any  sort  exists. 

That,  of  course,  is  sufficient  to  dispose  of  the  matter.  But,  ■ 
may  be  called  the  merits  of  the  objection  taken  by  the  aj 
to  the  decision  of  the  Commissioner  were  argued,  I  t 
right,  although  not  necessary,  to  express  an  opinion  upoi 
It  may  be  said  that  what  I  now  propose  to  say  is  an 
Judicial  utterance,  but  I  have  the  example  of  the  Lordj 
Privy  Council  in  several  cases. 

What  the  Commissioner  is  authorized  to  award  is  "  costs 
term  "  costs  "  was  first  introduced  in  a  Statute  of  Edw.  I. 
clearly  means  tiie  expenses  to  which  a  party  is  put  in  lit 
What  it  means  in  the  section  under  consideration  is  some  ( 
to  which  the  party  is  put.  It  is  contended  that  the  costs  i 
limited  to  such  costs  as  could  be  recovered  in  an  action  in  ( 
of  law.  Why  ?  In  a  Court  of  law  no  doubt  the  term  "  c< 
used  often  in  a  limited  sense,  and  no  doubt  in  connection  i 
action  in  a  Court  of  law,  in  which  a  party  can  only  be  repn 
by  a  solicitor,  the  meaning  is  to  a  certain  extent  limited. 
a  Court  of  law  the  term  "  costs  "  includes  not  only  payme 
proceedings  in  Court,  and  other  matters  which  can  only  I 
by  a  solicitor,  but  also  payments  out-of-pocket,  such  as  foi 
fees,  and  for  securing  the  attendance  of  witnesses.  All  th 
"  costs."  The  term  also  includes  the  expense.s  of  commisa 
foreign  countries  to  take  evidence.  It  includes  all  the  ne 
expenses  of  a  party  in  establishing  his  case.  When  we  s] 
costs  between  solicitor  and  client,  another  distinction  co 
between  profit  costs  and  out-of-pocket  costs.  As  far  as  thi 
is  concerned  they  are  all  out-of-pocket  costs,  but  he  wi 
be  allowed  to  recover  from  the  other  party  the  proper  ( 
(I)  (lS95)2Cli..  Sl-2. 
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id  in  establishing  his  case.     The  question  cannot  arise  in  ^-  "^^  °'  *■ 

preme  Court  in  respect  of  any  other  person  than  a  solicitor,  ,_^ 

J  it  is  not  lawful  for  any  other  person  to  act  as  an  agent  in  Pottbr 

roceedings.     The  principle  is  that  there  are  many  tilings  in  uickenson. 

tion  with  an  action  which  the  party  cannot  do  himself,  and  

,  ,  ,  OrllBth  C.J. 

ire  he  must  employ  an  agent,  and  necessary  paj'ments  to 
2;ent  are  allowed.  In  proceedings  in  Courts  of  law  only 
id  of  agent  is  allowed  to  act,  and,  if  payments  are  made 
other  person  for  acting  as  agent,  they  cannot  be  recovered 
ie  other  party.  But  if  several  classes  of  agents  might  be 
■ed,  payments  made  to  any  of  them  might  be  recovered, 
kt  one  time  solicitors,  attorneys  and  proctora  were  each 
■ed  for  a  different  class  of  business.  Payments  made  to  a 
r  of  any  one  of  these  classes  of  persons,for  work  which  might 
ly  be  done  by  a  member  of  one  of  the  other  classes  only, 
lot  be  recovered  from  the  other  party.  Afterwai'de,  when 
^eclasaesmightdoany  kind  of  legal  work,  payments  to  them 
)e  recovered  because  it  was  money  properly  expended  in  es- 
ing  the  party's  case.  If  that  be  the  principle,  why  should  it 
iend  to  a  patent  agent,  who  may  be  lawfully  employed  in 
ting  proceedingfl  before  the  Commissioner.  There  is  a  great 
work  to  be  done  in  preparing  the  case  for  hearing,  and  the 
,nt  cannot  be  expected  to  know  all  about  it,  and  therefore 
Qtitled  to  employ  an  agent  and  to  pay  liim  remuneration  for 
rk  done.  The  expenses  so  incurred  are  costs,  and  the  amount 
e  casts  may  be  fixed  by  the  Commissioner.  Objection  was 
n  this  instance  to  a  sura  of  about  £200  paid  for  qualifying' 
witnesses.  Most  of  the  persons  to  whom  those  feus  were 
ade  affidavits.  It  is  clear  that,  in  an  action  in  the  Supreme 
in  which  those  facts  had  to  be  proved,  those  fees  might  be 
1  on  taxation.  Order  LXV.,  r.  27  (9)  of  the  Rules  of  the 
tie  Court  1884  expressly  provides  that  such  fees  may  be 
1  in  all  cases,  whether  under  the  higher  or  lower  scale  of 
The  mips  authorized  to  be  made  under  the  Patents  Act 
iopt  the  lower  scale  of  costs.  I  liave  no  doubt  that  these 
ire  properly  allowed  in  respect  of  preparing  the  affidavits, 
in  the  Supreme  Court  they  would  have  been  allowed. 
e  is  only  one  other  matter  to  which  I  will  refer,  and  I  only 
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do  so  because  it  has  been  so  strenuously  argued  on  behalf  o 
appellant.  Sec.  29  (3)  of  the  Patents  Act  1890  authorizes  the 
missioner  to  order : — "  to  be  paid  to  any  such  persons  sumn 
at  the  request  of  any  applicant  patentee  petitioner  object 
other  party  such  reasonable  remuneration  for  their  attendai 
as  he  thinks  fit,  and  may  also  in  like  manner  order  that 
remuneration  .  -  ,  shall  be  paid  by  any  applicant  pat 
petitioner  objector  or  other  party."  It  is  contended  foi 
appellant  that  no  remuneration  can  be  ordered  to  be  paid  tt 
person  not  summoned  by  the  Commissioner.  In  the  presen 
only  one  witness  was  examined,  but  whether  a  summons  was  i 
before  he  attended  for  examination  is  a  matter  of  pure  c 
He  was  called  with  the  consent  of  the  Commissioner,  and  wh 
he  was  summoned  or  not  is  immaterial. 

As  to  the  amount  allowed,  that  is  a  matter  for  the  Commiss 
He,  having  jurisdiction  to  allow  costs,  had  jurisdiction  to  in 
in  them  what  he  considered  a  fair  remuneration  to  the  j 
agent  for  the  services  he  rendered  to  the  applicant  in  applyii 
and  obtaining  the  warrant  for  the  patent.  If  the  sums  whi( 
Commissioner  properly  fixed  for  the  services  of  the  patent  i 
or  for  the  services  of  the  witnesses  whom  he  called,  are  in  n 
of  matters  that  could  properly  be  allowed,  they  were  mattei 
the  exercise  of  his  discretion,  and  they  cannot  be  the  subjt 
an  appeal  as  to  the  manner  in  which  he  exercised  his  disci 
I  say  so  much  because  I  am  of  opinion  that  the  appellant  h 
cause  of  complaint  at  all.  In  my  opinion  the  appeal  shov 
dismissed  on  both  grounds. 

Barton  J.     I  concur  on  all  points. 

O'Connor.  J.     I  am  of  the  same  opinion. 

Appeal  dismissed  with  cosi 

Solicitors,  for  appellant,  Brakam  &  Pirani,  Melbourne. 
Solicitors,   for    respondent.  Mottle,  Hamilton  id  Kiddle 
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JLLIECRAP  AND  ANOTHER  v.  THE  KING. 


did — "  IlUgaHy  iiging" — Preciie  leords  nf  StalvU  riot  /oUoiBtd — Ofiince  H.  C  o»  A. 
Htialty  diKTibtd—Crivui  Act  (A'.S.  fV.),  {Ko.  40  q/"  1900),  ««.  130,  131  1905. 

•.iai  leant  td  appeal — Decinion  obviotieig  right.  ■ — , — ' 

130  of  the  Crimei  Act  IBOO  providee  thdt  on  tUo  trial  of  ft  person  for  ■">lfliKBr, 
ig  cftttla,  the  jury,  if  they  ure  not  sstisfied  that  Iha  accuaed  ii  RUilly  of  ^'P^*"^"  *■ 
hftrge,  but  are  aatiified  that  he  a  gnilty  of  an  oQence  under  sec.  131  of  Qrinth  C.J.. 
:t,  that  i»,  of  Uking  and  working  or  otherwise  u«ing  cattle  the  property  ^Jj^HiJ^j 
(her  peraoD  withoat  the  consent  of  the  owoer,  may  acquit  the  acciueJ 

offence  charged  and  find  him  guilty  ol  the  other  offence,  and  he  shall 
>1«  to  punishment  accordingly. 

applicant!!  were  charged  with  stealing  cattle,  odH  also  with  feloniously 
ing  cattle  knowing  tbem  to  have  been  stolen.  The  Judge  explained  to 
ry  the  verdict  which  they  were  entitled  to  return  under  sees.  130,  131, 
biug  the  offence  in  the  latter  section  as  "illegally  using."  The  jury 
ted  the  prisoners  of  the  offences  charged,  and  found  them  guilty  of 
[ally  using." 

Supreme  Court  having,  on  a  special  cose  itated,  sustained  the  convic- 
D  the  ground  that  the  verdict  returned  was  a  substanliallj  accurate 
ption  of  the  offence  created  by  sec.  131,  the  High  Court,  being  of  the 
n  that  that  decision  was  obviously  right,  rafused  to  grant  special  leave 

cial  leave  to  appeal  from  the  decision  of  the  Supreme  Court,  R.  v. 
■ntp  and  anolher,  2-iN.8.W.  W.N.,  125,  refused. 

for  special  leave  to  appeal. 

.pplicants  were  charged  at  Quarter  Sessioos  under  an 
)ion  containing  counts  for  stealing  cattle,  and  for  felon- 
reiving  cattle  knowing  them  to  have  been  stolen.  The 
-e  told  by  the  Crown  Prosecutor  in  his  address,  and  also 
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'  A-  by  the  presiding  Judge  in  his  summing  up,  that  if  they  » 
the  opinion  that  the  cattle  had  not  been  stolen  by  the  a 

^^P  but  had  been  unlawfully  used  by  them  without  the  cons 
the  owners,  they  might  find  a  verdict  of  "  illegally  using.' 
Judge  explained  to  the  jury  both  the  elements  of  the 
defined  in  sec.  131,  i.e.,  the  taking  and  the  using,  witho 
consent  of  the  owners.  The  jury  acquitted  the  accused  of  s 
and  of  receiving,  but  found  them  guilty  of  "illegally  using 
attorneys  for  the  prisoners  then  took  the  point  that  the  ■ 
of  "  illegally  using  "  was  a  nullity.  Certain  other  point 
taken,  which  are  not  material  to  this  report,  and  a  special  O 
stated  for  the  opinion  of  the  Supreme  Court  on  the  point  mei 
as  well  as  on  the  others.  That  Court  held  that  the  > 
although  it  was  not  technically  correct,  was  in  the  form  con 
used  to  denote  the  offence  defined  in  sec  131;  and  was 
stantially  accurate  description  of  it.  The  other  points 
decided  against  the  prisoners,  the  conviction  was  sustained 
LiUiecrap  and  another  (1). 

The  present  application  was  for  special  leave  to  appen 
that  decision. 

Garla lid,  ior  the  applicants.  Where  a  special  verdict  is  re 
it  is  nece.ssary  that  the  jury  should  state  in  their  finding 
essential  elements  of  the  offence  of  which  thfiy  intend  to  i 
the  accused.  If  they  do  not  clearly  state  these  matter 
impossible  to  say  whether  they  have  really  considered  th 
and  found  them  against  the  accused.  There  should  be  no 
tainty  in  the  verdict.  If  the  words  used  are  consisten 
innocence,  i.e.,  are  capable  of  meaning  something  which 
offence  in  law,  the  verdict  is  bad.  Although  in  B.  v, 
reported  in  Add iioii's  Dlgeit  of  Criviinal  and  Magistrates 
p.  303,  it  was  held  that  a  verdict  of  "  receiving  "  was  a  va] 
there  are  later  case.s  inconsistent  with  that  decision.  An  in 
tion  which  does  not  allege  intent,  where  intent  is  a  nei 
ingredient  of  the  offence,  is  bad :  R.  v.  O'Heam  (2),  and  tl 
ing  of  the  jury  must  set  out  substantially  all  the  matters 
would  have  to  be  stated  in  the  information.     They  should 

(1)  22  N.S.W.  W.N.,  125.  (2)  11  S.C.R.  (N.S.W.l,  26, 
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ms  of  tKe  section  empowering  them  to  return  tlie  particular   ^- 1^-  °'  ^ 

Here  both  a  "  taking  "  and  a  "  using  "  were  essential. 
ONNOB  J. — Have  not   the  words  "  illegal  using "  been  so   Lilubciu 
nly    used    that   they   have   almost   acquired   a    technical   jHEKrm 

ig  to  indicate  the  particular  offence  mentioned  in  sec.  131?]        

1  if  so,  that  would  not  be  sufficient.  This  particular  jury 
it  have  so  understood  them.  It  was  held  that  a  verdict  of 
'fully  wounding"  was  not  a  proper  verdict  under  sec.  35, 
makes  "  maliciously  wounding  "  an  offence :  R.  v.  Lee  (1). 
esiding  Judge  should  see  that  the  verdict  is  returned  in  a 
nown  to  the  law.  The  words  of  the  section  should  be 
■er,  or  the  special  count  referred  to  in  order  that  the  jury 
give  their  assent. 

'FITH  C.J.  The  point  taken  in  this  case  is  a  very  simple 
I'he  prisoners  were  charged  with  larceny  and  with  receiv- 
Jnder  the  Statute  a  person  charged  with  larceny  may  be 
ied  of  an  offence  under  sec.  131,  i.e.,  of  taking  and  working 
srwise  using  cattle  the  property  of  another  person  without 
laent  of  the  owner  or  person  in  lawful  possession  thereof, 
*y  be  punished  accordingly.  At  the  trial  of  the  prisoners 
,rned  Judge  in  his  summing  up  told  the  jury  that  they 
3nd  the  accused  guilty  of  stealing  or  of  receiving,  or,  if 
bought  that  the  cattle  were  only  taken  for  the  purpose  of 
them,  they  might  find  a  verdict  of  "  illegally  using."  The 
cquitted  the  accused  of  stealing  and  of  receiving,  and 
them  guilty  of  "illegally  using."  The  objection  taken 
b  the  verdict  ought  to  have  been  returned  in  the  terms 
section,  i.e.,  guilty  of  "illegally  taking  and  using"  the 
in  question.  A  special  case  having  been  stated,  it  was 
,  before  the  Supreme  Court  that  in  a  special  verdict 
•y  must  use  the  precise  words  of  the  section  describing  the 
'..  But  that  Court  took  the  common  sense  view  that  it  is 
lufficient  if  the  words  used  in  the  oral  verdict  are  those  corn- 
used  to  describe  the  particular  offence.  Itris  not  disputed 
lie  words  used  were  those  under  which  this  ofience  is  com- 
known.  The  Supreme  Court  followed  the  case  K.  v.  Hall, 
(1)  15N.S.W.  L.B.,  445. 
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H.  c.  or  A.  Addiaon'a  Digest  of  Cnminal  and  Magistrate's  Canes,  ^.^i. 

'***^'        was  decided  in  1874  by  Sir  James  Martin  C.J.,  Faucett  an 

LiLMECRAP  9'''<ive  JJ.     In  that  case  the  accused  was  charged  with  e 

Thr  King     "^"^  receiving,  and  the  jury  returned  a  verdict  of  guilty  of 

ing,  omitting  the  words  "  feloniously  "  and  "well   know! 

same  to  have  been  stolen."    The  Supreme  Court  held  tin 
verdict  was  a  valid  one,  and  sustained  the  conviction. 

Icannot  help  thinking  that  in  this  case  the  point  is  not  se 
arguable.  It  is,  at  best,  a  point  of  a  purely  technical  chx 
not  in  any  way  touching  the  merits.  I  think  that  the  case 
was  followed  by  the  Supreme  Court  was  rightly  decided, 
of  opinion,  therefore,  that  the  decision  sought  to  be  appeale 
is  obviously  right,  I  think  that  special  leave  to  appeal  f 
should  be  refused. 

Bartok  J.,  and  O'Connor  J.,  concurred. 

Leave  ref\ 
Solicitor,  for  applicants,  J.  F.  Thomas,  by  Wilkinson^  0> 

C.  A 
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SMAIL  AND  Another 


ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
VICTORIA. 

r.  C.  orA.    /»Mo/"'("«y  Act  1890  (Ficforia)  {No.   1102),  ttc:  70  (v.),  72— /n*>/i«My  .^ 
1906.  ( YKtoria).  (No.  1513),  ««.  b—Marritd  Wimm't  Properly  Act  1890  ( V\ 

■—, .  (No.    1116),   ttc*.   10,  \Z— Court  of  Intotrtncy—Juriadictton—Applict 

declare  IrwUee  mlitUd  toproperly  advtrtily  ciaimed — Burden  of  proof ~ 
of  lolfeotil  of  hoititkrrping  allowance  by  huMiand — Depotit  in  Savingi 
Selllemtrtt—  Orocer'$  ticenct — "  Ooodn  and  chattrla  " — Keputed  oumerahii 

The  Court  of  Insolvency  has  jurisdictioD  under  the  Ivaolvtnci/  Act 
eoterCitin  an  applicntjoa  by  tlie  tniatee  of  ui  insolvent  sit&te  for  *  decl 
that  property  clsimed  by  b.  third  person  to  which  the  trustee  sets  u[ 
paramount  ia  pact  of  the  inaolvent  eitiLte. 


MiLBOCKNI, 

Augtul  8,  9, 
10,  11,14,15, 
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icUion  of  Supreme  Court  on  tbJB  poiut  (/»  re  Jack,  [1005]  V.L.B.,  275 ;    H.  C.  01  A. 
.L.T..172)afiinned.  1905. 

3Defs  MVed  by  k  wife  ont  of  on  allowuice  made  to  her  by  her  buaband 
louielceepiog  porpoaea,  and  depoiitsd  by   her  from  time  to  time  in  a 
aga  Back  ia  her  own  name,  are  within  leo,   10  of  the   ifarritd  Womtn'i        8haii:» 
leiiy  Act  1890  (Victoria),  aod  are  therefore  to  be  deemed  to  be  her  separate 
erty  until  the  contrary  a  proved.     Mooeya  ao  uved  by  a  wife,  and  with 
miband's  couaeat  invested  by  the  wife  ai  her  own,  are  not  a  "  eettlemeDt 
operty  "  within  aec.  72  of  the  Ituolvmcy  Act  1690  (Victoria). 
I  conatilute  a  "  aettlement "  within  that  aeotion  it  is  necesaary  to  show 
the  gift  waa  intended  by  the  donor  to  be  kept  in  ita  original  form,  or  in 
brm  of  an  investment,  tor  the  benefit  of  the  donee, 
re  Plummtr,  (1000)  2  Q.B.,  790,  followed. 

tld,  on  the  evidence,  tliat  the  raapoodenta,  the  trustees  of  the  buitiaad's 
vent  estate,  had  not  proved  that  money  standing  to  his  wife's  credit  in  a 
ngs  Bank  waa  not  her  separate  property,  and  that  no  oaae  of  fraud  on 
ilors  had  been  established, 
loision  of  Supreme  Court  reversed. 

grocer's  licence  issued  under  the  Lktnmtg  Act  1890  U  not  "goods  and 
tela  "  ao  aa  to  be  aabject  to  reputed  ownership  within  the  meaaiag  of 
70  (v.)  of  the  Iiitolvtncy  Act  1800. 
tihonaa  v.  AmitrKm,  14  V.L.E.,  127  i  9  A.L.T.,  175,  followed. 

-  from  the  Supreme  Court  of  Victoria. 
le  Court  of  Insolvency  at  Melbourne,  a  motion  was  heard 
ch  fklward  William  Smail  and  Frederick  Wootoa  Danby, 
9  of  the  insolvent  estate  of  John  Jack,  asked  for  an  order 
iratioa  "  that  the  trustees  of  the  insolvent  estate  of  the 
asolvent  are  entitled  to  receive,  as  part  of  the  iasolvent 
the  interest  claimed  by  Elizabeth  Jane  Jack  (the  wife  of 
ve-named  insolvent)  under  the  contract  of  sale  o£  land 
1  Street,  Malvern,  dated  28th  May,  1903,  between  the  said 
th  Jane  Jack  and  the  Fourth  Victoria  Permanent  Building 
restment  Society,  and  for  an  order  that  the  said  Elizabeth 
«k  do  execute  all  such  transfers,  conveyances,  assignments, 
and  other  deeds  or  documents  of  title  as  shall  vest  the 
equitable  right  therein  in  the  said  trustees,  on  the  ground 
i  sum  of  £200  which  has  been  paid  in  respect  of  the  pur- 
loney  thereof  formed  portion  of  the  moneys  of  the  above- 
insolvent,  and  now  forma  part  of  the  insolvent  estate.  And 
on  order  or  declaration  that  the  grocer's  licence  now  in 
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■  the  name  ot  the  above-named  insolvent  (purchased  from  < 
Mason  on  or  about  the  IGth  August,  1900),  and  which 
claimed  by  the  said  Elizabeth  Jane  Jack,  forms  part  of  i 
insolvent  estate,  on  the  ground : — That  the  sum  of  £32( 
has  been  paid  therefor  formed  portion  of  the  moneys  of  thi 
named  insolvent,"  &c. 

On  the  hearing  of  the  motion  before  His  Honor  Judge 
worth,  the  only  evidence  as  to  the  facts  of  the  case  ' 
deposition  of  Mrs.  Jack,  which  had  been  taken  on  here: 
tion  before  the  Court  of  Insolvency  in  John  Jack's  insi 
and  also  before  His  Honor  Judge  Molesworth.  This  dej 
with  the  several  documents  which  were  exhibits  theret 
put  in  evidence  on  behalf  ot  the  trustees,  and  their  i 
sufficiently  stated  in  the  judgment  ot  Griffi.th  C.J.  hereuni 

The  motion  having  been  dismissed,  the  trustees  appeale 
Supreme  Court,  which  allowed  the  appeal  [In  re  Jack  (] 
declared  that  the  trustees  were  entitled  to  the  interest  clai 
Mrs.  Jack  in  the  land,  and  that  the  grocer's  licence  referr 
the  notice  of  motion  formed  part  of  the  insolvent  estate. 

Mrs.  Jack  now  appealed  to  the  High  Court  on  the  j 
(inter  alia): — 

1.  Tiiat  the  Judge  of  the  Court  ot  Insolvency  had  nojuri: 
to  make  the  order  or  declaration  which  he  was  asked  t 
and  therefore  the  Full  Court  had  no  jurisdiction  to  make,  c 
not  to  have  made,  the  order  and  declaration  the  subject-m 
this  appeal. 

3.  That  the  decision  of  the  Judge  of  the  Court  ot  In» 
was  not  against  evidence  or  the  weight  of  evidence. 

4.  That  in  reversing  the  findings  of  fact  of  the  Judge 
Court  of  Insolvency,  the  Judges  of  the  Pull  Court  disregat 
rule  of  law  that  they  should  not  interfere  with  findings 
unless  such  findings  are  unreasonablti. 

5.  That  upon  none  of  the  grounds  relied  on  in  the  appei 
Full  Court  should  the  said  appeal  have  been  allowed. 

6.  That  even  if  the  grocer's  licence  was  paid  for  by  the  in 
or  with  the  insolvent's  money,  the  said  licence  did  not  pas 
trustees  in  insolvency. 

(I)(1005)V.L.R.,275;  SBA.L.T.,  172. 


,]  OF   AUSTRALIA.  68 

•litur  and  Starke,  for  the  appellant.    The  examination  of   H.  c.  of  A. 
less,  whose  deposition  was  put  in  on  this  motion,  having 
ace  before  the  Judge  who  heard  the  motion,  he  was  entitled        Jack 
into  consideration  the  demeanour  of  the  witness  when       gtiAH, 

-hat  evidence.     The  Full  Court  should  not  have  interfered        

J  decision  unless  it  was  clearly  wrong. 
'FITH  C.J. — The  appeal  is  a  re-hearing,  and  the  Appeal 
»n  do  what  the  Judge  below  could  do.  But  if  it  is  a 
iiestion  of  credibility  of  witneasea,  the  Appeal  Court  will 
general  set  up  their  view  against  that  of  the  Judge  who 
<  witnesses:  Coghlan  v.  Cumbn-land  (1),] 
I  how  a  judgment  on  a  question  of  fact  will  be  treated  by 
,  of  Appeal,  see  Healey  v.  Bank  of  New  Soutk  Wales  (2) ; 
■.  Quebec  Warehouse  Co.  (3) ;  Simma  v.  Registrar  of  Pro- 
');  Payne  v.  Rex  (5).  A  grocer's  licence  cannot  be  within 
uted  ownership  of  the  insolvent  within  the  meaning  of 
(v.)  of  the  Insolvency  Act  1890 :  The  Colonial  Bank  v, 
ey(Q). 

onus  of  proving  that  this  property  was  the  insolvent's 
upon  the  trustees.  The  onus  of  proof  depends  upon  the 
ncy  Acts,  and  the  only  section  which  could  throw  it  upon 
)e]lant  is  sec.  72  of  the  Insolvency  Act  1890.  Under  that 
the  onus  is  upon  the  trustee  to  prove  a  settlement  within 
ars  of  insolvency,  and  the  onus  is  upon  the  other  party  to 
^hat  the  settlor  could  at  the  time  of  the  settlement  pay  his 
vithout  the  aid  of  the  settled  property.  If  the  money  with 
this  property  was  bought  was  given  by  the  insolvent  to  his 
;  is  not  a  settlement  within  sec,  72.  A  settlement  within 
ction  means  a  gift  of  money  or  property  with  the  intention 
should  be  preserved  in  the  form  in  which  it  is  given,  or  in 
rm  of  an  investment  for  the  benefit  of  the  donee:  In  re 
rd  \J);  In  re  Plummer  (8);  In  re  Player  (9).  The 
i  of  housekeeping  money  aMowed  by  a  huuband  to  be  kept 
wife  isagift,  and  there  is  no  resulting  trust  for  the  husband. 

tK8)  1  Ch.,  704.  (6)  11  App.  Cai.,  426. 

V.L.R.,6W:  20A.L.T..  200.  (7)  (I89B)  2  Q.B.,  57. 

App.  Cw.,.101.  (S)  (1900)  2  Q.B.,  790. 

100)  A.C..  323.  (B)  15  Q.B.D.,  683. 
KKi)  A.C.,  552. 
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'  Whether  there  is  a  resalting  trust  is  entirely  a  question  ol 
In  Bemicko  v.  Walker  (1),  Hood  J.  held  that  savings  out  of  li 
keeping  money  belonged  to  the  wife.  The  question  of  fi 
what  was  the  intention  of  the  husband  ?  See  also  Lush  on 
of  Huaband  and  Wife,  2nd  ed.,p.  199;  Barrack  v.  McCulloa 
Lady  Tyrrell's  Case  (3);  Brookev.Brooke  (i).  The  word  "gooc 
may  be  used  in  two  senses,  it  may  be  attached  to  property, 
may  be  merely  personal  reputation.  Goodwill  in  the  latter 
would  not  pass  to  the  trustee  on  insolvency :  Cooper  v.  A 
■politan  Board  of  Works  (5).  A  grocer's  licence,  so  far  as  it  is 
thing,  is  an  incident  attaching  to  the  premises  in  respect  of  ^ 
it  is  granted,  althongli  it  is  not  a  part  of  the  realty  in  the 
sense  of  that  word.  See  Ashhurner  on  Mortgages,  p.  175, 
the  lease  and  the  licence  go  together,  and  the  rent  agreed 
paid  for  both  is  not  severable.  The  licence  may  be  se 
from  the  premises,  and  may  be  assigned  separately, 
assignee  cannot  take  the  licence  unless  he  also  takes  the  lea 
the  land ;  he  cannot  take  the  licence  except  as  on  incident  ( 
business  carried  on  on  the  land.  Here  the  lease  was  deterr 
for  non-payment  of  rent.  See  Ex  parte  Royle  (7);  Kel 
Montague  (8) ;  Cldssum  v.  Dewea  (9) ;  Pile  v.  POe  (10) ;  Wi 
V.  ChaRis{\\)\  Uadogan  v.  Lyric  Tlieatre  Ltd.  (12);  West  Lo 
Syndicate  Ltd.  v.  Comnviasioners  of  Inland  Revenite 
AnthoTiess  v.  Anderson  (14),  and  sees.  5,  10, 17,  38,  46,  101 
116  of  the  Licensing  Act  1890.  The  Licensed  Premise. 
1894  (No.  1364)  seems  to  suggest  that  in  the  opinion  of  the 
lature  a  licence  is  an  incident  of  the  licensed  premises.  A  gr< 
licence  is  not  "  goods  "  or  "  chattels  "  within  the  meaning  o 
70  (v.)  of  the  Insolvency  Act  1890,  and  therefore  cannot  be  i 
reputed  ownership  of  an  insolvent.  The  reputed  ownership  s< 
is  intended  to  apply  in  Victoria  to  tangible  articles  only,  T 
savouring  of  realty  or  incident  to  realty  are  not  goods  or  chi 
nor  is  a  right  to  eater  premises  or  to  carry  on  business  on  a 

(1)  23V.L.E.,33-2;  IBA.L.T.,88.  (9)  fl  Rum.,  29. 

12)  SeL-J.Cb.,  105;3Kay&J.,IIO.  (10)  3  Ch.  l>.,  36. 

(3)  Freenmn  Ch.  K.,  304.  (II)  (1892)  1  Uh.,  64. 

(4)  25  Benv.,  242.  (12)  (1894)  3  Ch.  338, 

(5)  25  Ch.  1).,  472,  at  p.  479.  (13)  (1698)2Q.B.,  607. 

(7)  46  L.J.  Bky.,  85.  (14)  14  V.L.R.,  127  ;  9  A.L.I 

(S)  29L.K.  lr,,429. 
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is.  As  to  chosea  in  action, see  Law  Quarterly  Review,  vol.  ^'  "■  **'^ 
tl  1 ;  vol.  X.,  p.  393 ;  vol.  Xl.,  p.  64.  If  Mrs.  Jack  has  mixed  ^^ 
band's  money  with  her  own,  and  out  of  the  mixed  fund  has  Jack  , 
property,  the  trustees  are  not  entitled  to  the  property  eo       smail. 

,  but  are  at  most  entitled  to  &  charge  to  the  extent  of  her       

d's  money  that  can  be  traced.  If  it  cannot  be  traced  the  only 
■  is  to  sue  Mrs.  Jack :  UnderkiU  on  Tntsta,  6th  ed.,  p.  381 ; 
HaUett  &  Co.,  ex  parte  Blane  (1),  The  trustees  are  not 
1  to  a  declaration  that  the  property  belongs  to  them  unless 
re  also  entitled  to  some  consequential  relief:  Brooking  v. 
lay  Son  and  Field  (2);  Barraclougk  v.  Brovm  (3); 
V.  Lord  Kensington  (4).  The  words  "  whether  any  con- 
bial  relief  is  or  could  be  claimed  or  not,"  which  are  in 
.g\ia\i  Judicature  RvZes,  Or.  XX.Y.,T.  5,  are  omitted  from 
[responding  Victorian  rule.  The  principle  of  law  which 
to  the  Supreme  Court  aa  to  making  declarations  of  right 
to  every  Court  unless  the  contrary  is  provided  by  Statute. 

C8   A.G.   and    Duffi/   K.C.   (with    them    Woolf),   tor    the 

jents.     Sec  3  (D)  of  the  Insolvency  Act  1897,  gives  juris- 

to   the  Court  of   Insolvency  "  to  declare  for  or  against 

e  of  trustees  to  any  property  adversely  claimed."     There 

mitation  to  the  effect  that  the  trustee  must  be  entitled  to 

ther  relief.     The  objection  that  the  Court  had  no  power  to 

V  declaratory  order  is  not  now  open  to  the  appellant,  as  it 

<t  taken  at  the  proper  time.     The  moneys  with  which  these 

Lies  were  purchased  never  were  in  reality  the  wife's.  Savings 

ly  a  wife  out  of  a  housekeeping  allowance  are  the  husband's 

ty :  In  re  Akerne,  ex  parte  Maihias  (5) ;  Lewin  on  Trusts, 

1.,  p.  970 ;  MacQueen  on  Husbavid  and  Wife,  3rd  ed.,  p. 

tarrock  v.  McCuUock  (6),     In  Bemicko  v.   Walker  (7),  it 

mitted  that  the  money  was  a  gift  to  the  wife. 

irthur. — Under  sec.  5  of  the  Man-ied  Women's  Property 

90  a  married  woman  is  entitled  to  hold  as  her  separate 

by  any  savings  made  by  her.] 

I94)2Q.B.,  237.  (5)  10Q.L.J.,  IT  Notes  of  Cuei. 

Ch.  D.,638.  (6)  26L.J.  Ch.,105;3K»y*J.,no. 

197)  A.C.,  615.  (7)  23  V.L.R.,  332 ;  19  A.L.T.,  88. 
ICnyft  J.  703. 
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I.  c.  OF  A.       That  section  does  not  apply  to  savings  out  oE  a  housek 
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allowance :  Smitli  v.  Smith  (1).  In  order  to  make  it  prop 
the  wife,  there  must  be  evidence  that  the  huuband  consei 
her  keeping  it,  though  the  evidence  required  may  be  very 
The  presumption  is  that  it  ia  the  husband's :  Smith  v.  Hoj 

[Griffith  C.J.  referred  to  Slanning  v.  Style  (3).] 

In  that  case  there  was  strong  evidence  of  the  husband's  c 
to  the  wife  keeping  the  savings  made  by  her.  This  Court 
asked  to  set  aside  findings  of  fact  made  hy  the  Full  Court. 

[Griffith  C.J. — This  Court  is  in  as  good  a  position  to 
these  tacts  as  the  Full  Court  was,  and  we  are  as  much  boi 
draw  tiie  proper  inferences  from  the  facts  as  the  Full  Com 

If,  looking  at  the  whole  of  this  decision,  the  view  tal 
the  Full  Court  is  open,  this  appeal  should  be  dismissed.  A  g 
licence  is  property,  and  is  "goods  and  chattels"  within  them 
of  see.  70  (v.)  of  the  Insolvency  Act  1890 1  Whyte  v.  ITi 
(4);  Re  Goak  (5);  In  re  Keith  (6):  Williams  on  Banh 
8th  ed.,  p.  218;  Ex  parte  Foss  (7);  Ltmgman  v.  Tripp  ( 
grocer's  licence  is  an  authority  to  do  something  which,  v 
the  licence,  would  be  unlawful.  It  is  a  chose  in  possessii 
differs  from  a  patent,  which  is  a  right  to  prevent  others  fron 
something,  and  is  therefore  a  chose  in  action.  A  licence  is  i 
of  enjoyment  in  possession  io  its  ordinary  sense :  Colania 
V.  Whinney  (9).  As  to  what  is  a  chose  in  action,  see  E: 
Agra  Bank,  In  re  Worcester  (10) ;  In  re  Bainbrid-ge  {11};  1 
071  Choses  in  Action,  pp.  3,  18  ;  Ex  parte  Bai~fy  (12) ;  Ei 
Ibbetson  (13) ;  Hanfstaenglv.  Newnea(li);  Steers  v.Roge: 
Be  Elliott  (16)  The  licence  is  part  of  the  goodwill  of  the  bi 
and  the  business  cannot  exist  without  the  licence.  No  p 
agreement  can  alter  the  nature  of  the  licence.  Where  a 
has  mixed  trust  money  with  his  own,  and  has  made  an  inve 
out  of  the  mixed  fund  in  his  own  name,  and  subsequent] 

(1)  3  V.L.R.  (E,),  2.  (9)  30Ch.  D.,281;llApp.( 

{21  9  V.L.R.  (L.),  217.  »t  p.  446. 

(3)  3  P.  Wm»„  335,  (10)  L.R.  3  Cl...  555. 

(4)  29V.L.R.,69;  24  A-L.T.,  2-22.  (ID  8Ch.  D.,218. 

(5)  (19021  2  S.K.  (N.S.W.)(Bky.t,  49.  (121  L.R.  17  Eq.,  113. 

(6)  17  N.S.W.  L.R.  IB.  ft  F.),  1.  (131  8  Ch.  D.,  519. 

(71  2  DeG.  ft  J.,  230.  (141  (I8B4)  3  Ch.,  108,  at  p. 

(8)  2  Bos.  A:P.,N.R.,S7.  (15)  (1893)  A.C.,  232. 

(16)  84  L.T.,  325. 
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J8  the  Iwlaace,  the  trustee  cannot  afterwards  say  that  the  ■  "' 
tment  was  made  out  of  the  trustee's  own  money :  In  re  ,_V 
ay  (1).  So  here,  the  savings  belonging  to  the  husband,  and  Jack 
'ife  having  mixed  them  with  her  moneys,  she  cannot  now       smaii. 

hat  investments  made  by  her  out  of  the  mixed  fund  are  hers.        

Iso  Brown  v.  Adams  (2).  The  Court,  on  looking  at  all  the 
will  say  that  the  true  transaction  between  the  husband  and 
was  that  the  wife  in  fact  gave  or  lent  her  property  to  her 
md  for  the  purpose  of  his  business.  If  there  were  savings  ^ 
were  the  husband's  own  moneys.  At  common  law  there 
not  be  a  gift  from  husband  to  wife,  but  in  equity  there 
be,  and  one  of  the  ways  of  making  the  gift  was  for  the 
ind  to  make  an  allowance  for  housekeeping  to  the  wife  telling 
hat  what  was  over  she  could  keep  for  herself.  If  nothing 
laid  as  to  what  was  over  it  became  a  question  of  inference, 
sband  and  wife  were  living  apart,  the  inference  was  that  the 
gs  belonged  to  the  wife,  but  if  they  lived  together  the 
jnce  was  that  they  belonged  to  the  husband.  But  the 
md's  consent  to  the  wife  having  the  savings  would  be  easily 
ed.  See  MesBengei-  v.  Clarke  (3) ;  Lady  Tyrrell's  Case  (4) ; 
ack  V.  McCullock  (5);  Brooke  v.  Brooke  (6);  Eversley  on 
'.stic  Relations,  2nd  ed.,  p.  294;  Grant  v.  Grant  (7);  Askworth 
.tram  (8).  The  whole  question  is,  has  the  husband  by  words 
nduct  made  what  would  be  a  gift  between  persons  who  are 
Lusband  and  wife  ? 

iiFFiTH  CJ.^Does  not  sec.  10  of  the  Married  WoTnen'a 
erty  Act  1890  throw  the  onus  on  a  husband,  and  on  anyone 
ing  through  him,  of  proving  that  deposits  in  the  name  of  the 
are  not  hers  ?  And  under  sec.  13  must  it  not  be  proved  that 
loney  was  the  husband's,  and  that  the  investment  was  made 
)Ut  his  consent  ?] 

ose  sections  do  not  touch  this  case,  or,  if  they  do,  it  is  con- 
that  the  money  was  once  the  husband's,  so  that  the  question 
emains  what,  apart  from  those  sections,  was  the  law  as  to 
gu  of  a  wife  ?   The  onus  of  proof  is  shifted  on  to  the  wife 

lOai)  2  Ch.,  :i56.  (5)  3  Kay  A  J.,  110,  al  p.  114. 

^.R.  i  Ch.,  T64.  (6)  25  Beav.,  342. 

i  Ei,.  388.  (7t  13  W.R.,  1057. 

rraemaii  Ch.  B.,  304,  (8)  5  Ch.  D.,  923. 
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[.  C.  o»  A.   once  it  ia  proved  that  the  money  came  from  the  husband 
^  Thickneaae'e  Digest  of  Law  of  Huaband  and   Wi/e,  pp.  258 

Jack        There  was  not  in  substance  or  in  fact  a  boTid  fide  gift  bj 
3ii»iL.       busband  to  the  wife,  and,  if  there  was  a  gift,  it  was  a  settlei 

Under  the  proviso  at  the  end  of  sec.  13  of  the  Married  Wo: 

Property  Act  1890,  the  creditors  of  the  husband  may  show 
the  deposit  was  in  fraud  of  them,  and  the  Court  may  orde 
money  specifically  to  be  handed  to  them.  If  the  savings 
the  property  of  the  husband,  the  respondents  are  entitled 
*  charge  on  the  property  bought  out  of  the  savings  to  the  e 
of  the  portion  of  the  mixed  fund  which  belonged  to  the  husl 
See  Brett's  Leading  Cases  in  Equity,  p.  2,  'If  this  was  an  h 
transaction,  and  the  money  was  the  wife's,  and  she  invested  pt 
of  it  in  the  licence  which  she  lent  to  her  husband  for  reward  f<; 
purpose  of  his  business,  then  under  sec  6  of  t\it,  Married  Wo^ 
Property  Act  1890  the  licence  mnst  be  treated  as  assets  o 
husband's  estate.  A  licence  ordinarily  is  »  permission  to  d 
act  which,  as  against  the  person  who  gives  the  licence,  v 
otherwise  bo  unlawful :  EncycU^xedia  of  tlie  Laws  of  Eng 
vol.  VII.,  p.  301.  Here  the  grocer's  licence  is  the  document  i 
If  it  is  anything  more,  it  is  an  independent  piece  of  pro] 
which  passed  to  the  trustees  :  R.  v.  Licensing  Justices  of  J 
Brisbane  (1).  If  the  licence  was  merely  a  personal  licence 
could  not  be  transferred,  there  would  have  been  an  imme 
answer  in  Whyte  v.  WiUiams  (2).  If  the  licence  was  attach 
the  lease  of  the  land,  the  trustees  got  both  lease  and  licence; 
B8  they  have  not  disclaimed  the  lease  properly,  they  still 
the  right  to  the  licence.  As  to  reputed  ownership  see  1 
Brick  (3).  Whatever  a  licence  is,  it  should  not  be  regarded 
chose  in  action,  the  main  idea  of  which  is  the  right  to  brie 
action,  and  the  meaning  of  which  has  never  been  extendi 
include  anything  else  than  the  right  to  bring  an  actioi 
something  which  the  person  having  the  chose  in  action  ha 
got.  A  man  with  a  licence  has  everything  he  wants,  ar 
needs   no   action  in   order  to  enjoy  that  which  he  has  i: 


(1)  6Q.L.J.,  95. 
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in  reply.     An  incident  attaching  to  premises  has  more   H-  C.  ow  a 

ty  of  property  than  a  licence  which  may  be  shifted  from      , |_ 

slace.  So  that  if  a  licence  which  is  attached  to  premises  Jaok 
apeiiy,  d  fortiori  a  grocer's  licence,  which  may  be  shifted  smail. 
EC  to  place,  is  not  property.     If  the  licence  be  property, 

to  the  savings,  the  onus  of  tracing  the  money  of  the 

into  the  property  of  the  wife  is  on  the  trustees.  The 
Qg  found  in  possession  of  property,  the  trustees  must 
ery  ingredient  of  ownership  in  the  husband.  One  neces- 
'edient  is  that  the  husband  gave  no  assent  to  the  wife 
the  savings.  If  they  prove  that  any  of  the  savings 
I  the  husband,  then  they  have  to  trace  those  savings  into 
srty.  All  that  the  trustees  could  possibly  be  entitled  to 
quiry  as  to  how  much  of  the  savings   went   into   the 

how  much  went  into  the  licence,  and  a  charge  over 
and  licence  respectively  for  the  sums  so  found.     PoUow- 

funds  assumes  a  relation  of  trustee  and  cestui  que  truat. 
ation  between  the  husband  and  his  wife  is  only  that  of 
ad  creditor  there  is  no  right  to  follow  the  funda.  The 
ire  not  entitled  to  now  rely  on  a  right  to  a  charge.  They 
we  made  a  claim  of  that  sort  distinctly  by  their  motion 
,  70  (v.)  of  the  Insolvency  Act  1890,  the  trustees  cannot 
irt  without  taking  the  whole.     They  must  take  both  the 

the  licence,  or  neither :  Ex  parte  Allen ;  In  re  FuaaeU 
hough  there  was  no  disclaimer  of  the  lease,  it  was 
o  surrender  it  without  disclaimer,  and  that  the  trustees 
J  provision  as  to  "  things  in  action  "  in  see.  70  (v.)  of  the 
zy  Act  1890,  shows  that  "goods  and  chattels"  in  that 
j-e  to  be  limited  to  chattels  which  can  be  in  the 
cupation  of  a  person.  The  words  "  goods  and  chattels  " 
poreal  personal  property,  and  not  incorporeal  personal 
If  the  lease  and  licence  can  be  separated,  the  licence 
ent  or  entrusted  to  the  husband  within  the  meaning  of 

the  Married  Women's  Property  Act  1890,  It  was 
to  the  husband  on  condition  that  he  would  pay  rent 
ed"  means  allowed  to  pass  into  the  possession  of  the 

(1)  20  Ch.  D.,341. 
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husband  and  to  be  used  by  him  as  he  likes,  the  wife  ma 
all  the  time  that  it  is  hers :  In  re  Cronmire  (1). 

Cur.  ao 

Griffith  C.J.  This  ia  an  appeal  from  the  Full  Cour 
toria  allowing  an  appeal  from  the  Judge  of  the  Court  of  Ii 
upon  a  motion  by  the  trustees  of  the  estate  of  John 
insolvent,  asking  for  a  declaration  that  the  trustees  wer 
to  receive  as  part  of  the  estate  of  the  insolvent  an  intere! 
by  the  appellant,  the  insolvent's  wife,  under  a  contrac 
purchase  of  certain  land,  on  the  ground  that  the  sum 
which  had  been  paid  in  respect  of  the  purchase  mone^ 
portion  of  the  insolvent's  moneys,  ftnd  now  forms  pa 
insolvent  estate.  The  trustees  further  asked  for  a  di 
that  a  grocer's  licence  in  the  name  of  the  insolvent,  anc 
by  the  insolvent's  wife,  formed  part  of  the  insolvent  ( 
the  ground  that  the  sum  of  £320,  which  had  been  paid 
formed  portion  of  the  moneys  of  the  insolvent, 

The  notice  of  motion  was  given  in  accordance  with  t 
under  the  Insolvency  Acts  which  require  that  the  relie 
and  the  grounds  of  the  relief,  shall  he  set  out  in  the 
motion.  An  objection  to  the  jurisdiction  of  the  Court 
vency  to  decide  the  matter  was  taken  by  the  appellant 
Supreme  Court  decided  against  that  objection.  The 
appears  to  he  free  from  doubt.  It  was  decided  in  1870, 
after  the  passing  of  the  English  Bankruptcy  Act  186 
section  in  similar  terms  to  sec.  5  of  the  Insolvency  Act '. 
ferred  upon  the  Court  of  Bankruptcy  jurisdiction  in  n 
which  the  trustee  claims  by  a  higher  and  better  title 
bankrupt.  Exparte  Aiideraon  (2).  Later,  in  Ex  par 
(3),  the  Court  held  that  it  was  quite  clear  that,  whei 
trustee  claimed  by  a  higher  and  better  title  than  the  1 
it  was  intended  that  the  Court  of  Bankruptcy  should  deai 
claim,  but  said  that  in  other  eases  the  Court  ought  n 
exercise  of  its  discretion,  to  do  so, 

(1)  (1901)  1  K.B.,  480.  (2)  L.R.,  5Cb 

[3]  8  Ch.  D.,  .177. 
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!ealing  with  this  case  it  is  neceasary  to  bear  in  miod  some   H-  ^-  "'  ^ 
itary  principle.s,  which  are  as  much  principles  of  common-  "■ 

and  natural  justice  as  principles  of  law,  but  which — I  -Jack 
I  with  all  respect — appear  to  have  been  sometimes  inad-  Skah- 
tly  lost  sight  of  by  the  learned  Judges  in  both  Courts.  qji^JJ^j 
rinciples  I  refer  to  are,  first,  that  an  assignee  has  no 
title  than  his  assignor  unless  some  Statute  gives  it  to 
ecoodly,  that  a  party  in  the  position  of  plaintiff  must 
and  prove  his  case,  and,  thirdly,  that  fraud  must  be 
I  and^proved,  and  cannot  be  inferred  from  mere  suspicion. 
pplication  of  these  principles  will  go  a  long  way  towards 
ng  of  tJie  questions  raised  in  this  case.  The  trustees  came 
lourt  undertaking  to  establish  that  the  moneys,  by  which 
lurchases  were  assumed  to  have  been  made,  were  the  moneys 
insolvent.  When  the  case  came  before  the  Judge  of  the 
of  Insolvency,  the  trustees  contented  themselves  with 
g  in  evidence  the  deposition  of  the  appellant  taken  on  her 
lation  in  the  Court  of  Insolvency  in  the  course  of  her  hus- 
insolvency.  It  must  be  remembered  that  sworn  depositions 
more  than  a  written  admission  made  by  the  party  by  whom 
dence  was  given.  This  deposition  was  so  treated  in  the 
of  Insolvency  without  objection,  and  clearly  no  objection 
be  taken  to  it.  But,  being  used  by  the  trustees  as  an 
lion,  the  trustees  must  take  the  deposition  as  they  find 
ley  cannot  select  a  fragment  and  say  it  bears  out  their 
nd  reject  all  the  rest  that  makes  against  their  case.  They 
ake  the  deposition  as  a  whole.  That  is  the  rule  in  criminal 
dings,  and  it  was  the  rule  in  the  Court  of  Chancery.  A 
^ntary  portion  of  depositions  could  not  be  taken  alone  if  it 
lalified  by  another  portion.  That  is  simply  a  rule  of  fair 
The  trustees  therefore  are  bound  by  the  statements  of  fact 
deposition,  which  is  the  only  version  of  the  facts  that 
kve,  so  far  as  it  is  not  contradicted  by  other  evidence, 
re  is  any  statement  which  seems  to  be  doubtful  or  im- 
ile,  the  party  who  uses  it  as  an  admission  is  at  liberty 
ve  that  that  passage  is  untrue.  But,  in  the  absence  of 
iroof,  it  must  either  be  taken  as  true,  or  it  must  be  taken 
here  is  no  evidence  on  the  subject.     In  either  view  the 


Griffith  C.J. 
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H.  0.  OF  A.   plaintiff  must  prove  his  case — he  must  succeed  on  the  strength  of 
^^\       his  own  case,  and  not  on  the  weakness  of  his  opponent's  case. 
Jack  The  facts,  as  they  appear  from  the  only  evidence  before  the 

8MAIL.  Court,  are  these  : — It  appears  that  in  the  year  1893  the  appellant, 
whose  husband  was  then  carrying  on  business  as  a  grocer, 
opened  an  account  in  the  Savings  Bank,  and  kept  it  there  down 
to  the  date  of  the  insolvency  of  her  husband,  13th  August, 
1904,  a  period  of  eleven  years.  During  that  period  she  paid  into 
the  account  various  sums  of  money.  The  sources  from  which 
these  moneys  came  are  shown  from  an  examination  of  the  books, 
from  which  it  appears  that  about  £550  was  her  own.  She  also 
paid  into  the  account  other  sums  amounting  to  about  an  equal 
sum,  as  to  which  she  says  that  her  husband  agreed  to  give  her  an 
allowance  of  £2  10s.  per  week  for  housekeeping  expenses,  that  she 
was  economical  and  saved  various  sums  from  this  allowance,  and 
deposited  these  savings  to  her  credit  in  the  Savings  Bank.  In 
the  course  of  her  examination  the  appellant  produced  a  little 
memorandum  book  containing  entries  beginning  in  1903  and 
ending  at  the  date  of  her  husband's  insolvency.  From  this  book 
it  appears  that  she  used  to  debit  her  husband  with  £2  10s.  a 
week,  and  to  credit  her  husband  with  any  payments  he  made  to 
her.  I  mention  this  memorandum  book  because  one  of  the 
Judges  of  the  Supreme  Court  expresses  the  view  that  it  was 
apparently  concocted  for  the  purposes  of  the  trial.  It  appears 
to  me,  on  the  contrary,  to  bear  on  its  face  all  the  marks  of 
genuineness.  It  also  appeared  that  three  sums  of  money  were 
paid  out  of  this  account,  viz.,  £320,  which  was  spent  in  the  pur- 
chase of  a  grocer's  licence  in  1900,  and  two  payments  of  £100  each, 
making  up  the  £200  claimed  by  the  trustees  to  be  the  money  of 
the  insolvent,  and  which  were  made  in  May,  1903,  and  May,  1904, 
as  instalments  of  the  purchase  money  for  the  land  claimed  by  the 
trustees.  Documents  were  produced  which  were  said  to  be  con- 
temporary with  the  transactions,  and  as  to  which  no  suggestion 
is  made  or  evidence  given  to  show  that  they  were  not  con- 
temporary, or  that  they  were  in  any  way  impeachable.  After 
hearing  the  evidence,  the  learned  Judge  of  the  Court  of  Insolvency, 
treating  the  matter  as  one  in  which  the  appellant  had  to  defend 
herself,  and  as  if  it  were  sufficient  for  the  trustees  to  make  their 
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gainst  the  appellant  in  order  for  them  to  succeed,  while   ^-  ^-  *•'  * 

to  establish  her  defence,  rested  hia  decision  practically  upon       , ^ 

und  that  be  did  not  think  he  ought  to  disbelieve  the       Jack 
it     He  says  "  the  only  ground  I  am  asked  to  disbelieve       su^n, 

n  is  her  own  evidence,"  and  he  declined  to  disbelieve  her,       

missed  the  motion,  When  the  matter  vrent  to  the  Pull 
he  learned  Judges  seem  to  have  treated  it  in  the  same 
if  the  onus  were  upon  the  appellant  to  prove  that  she  was 
r  in  possession  of  the  property,  a'Beckett  J.  says  ; — "  All 
I  upon  the  wife  showing  that,  with  regard  to  the  property 
iras  bought  in  the  husband's  name,  it  was  bought  with  her 
'  With  the  greatest  respect,  that  is  throwing  the  onus 
le  wrong  patty.  It  was  for  the  trustees  to  show  that 
ley  was  the  money  of  the  husband,  unless  some  Statute 
I  that  onus,  a'Beckett  J.  further  aaya : — "  In  addition 
general  improbability  of  such  an  amount  having  been 
here  are  certain  figures  which  the  other  members  of  the 
ittended  to  more  closely,  following  with  closer  scrutiny 
was  able  to  give,  which  seem  to  demonstrate  that  her 
innot  be  true."  But  if  it  be  not  true,  then  we  know  noth- 
the  facts  except  that  the  money  came  out  of  the  ap- 
j  banking  account.  Hodges  J.,  after  pointing  out  that 
istion  between  the  parties  in  the  Court  of  Insolvency 
lether  the  money  was  really  the  insolvent's  or  whether 
his  wife's,  goes  on  to  say  : — "  She  was  therefore  cross- 
ed with  the  view  of  showing  that  it  waa  not  her 
really."  But  the  learned  Judge  seems  to  have  thought 
e  appellant  was  giving  evidence  to  support  her  case, 
e  onus  of  proof  was  upon  her,  and  that  the  Judge  of 
irt  of  Insolvency  was  justified,  if  ho  thought  her  evi- 
id  not  prove  her  case,  in  giving  judgment  against  her. 
I  have  pointed  out,  that  was  not  the  position  at  all. 
J.  further  says: — "I  come  to  the  conclusion  that  the 
I  waa  as  fast  aa  he  could  drawing  money  from  the  busi- 
nding  it  to  the  wife,  who  paid  it  to  her  account,  and  that, 
went  on  and  as  buainess  became  worse  and  ha  became 
arly  insolvent,  the  withdrawals  from  the  business  and  the 
ts  to  the  credit  of  the  wife  increased,  and  that  accounts 
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for  the  increased  amount  that  went  to  this  account  from 
and  how  this  amount  increased  in  the  late  years  during  v 
carried  on  business.  It  really  was  a  scheme  between  I 
and  wife,  and  to  my  mind  they  were  withdrawing  monc 
the  businei^s  and  placing  it  to  the  credit  of  the  wife  as  soi 
to  which  they  could  look  when  the  creditors  came  to 
their  money  and  insolvency  supervened."  With  the 
respect  to  the  learned  Judge,  that  is  a  mere  surmise.  Thi 
evidence  to  support  it.  If  the  onus  were  upon  the 
establish  that  the  money  was  hers,  the  result  might  ha' 
different.  But  the  onus  being  upon  the  trustees  to  establ 
case,  we  cannot,  from  the  fact  that  the  wife's  story  is  imp 
infer  that  the  money  was  not  hers,  but  her  husband's.  H 
may,  indeed,  be  disbelieved,  in  which  case  there  is  no  evi( 
the  subject.  Supposing  that  the  wife  did  not  make  the 
from  the  housekeeping  allowance,  then  she  must  have 
money  from  some  other  source.  What  was  that  other 
We  do  not  know ;  there  is  no  evidence  on  the  matter. 

The  alleged  savings  were  of  varying  amounts,  being,  ai 
to  the  figures  given  us  by  the  learned  Attorney-GeB 
1893  about  £18,  in  1894  £27,  in  1895  £26,  in  1896 
1897,  and  1898,  £59,  in  1899  £U,  in  1900  £61,  in  1£ 
in  1902  £100,  in  1903  £82,  and  in  1904,  up  to  Augu 
What  are  the  facts  we  know  upon  independent  tea 
We  know  that  in  August,  1900,  the  appellant  had  £3t)< 
creditin  the  Savings  Bank.  At  that  time  her  husband  pi 
a  grocer's  business  from  a  Mrs,  Mason,  and  paid  for  i 
moneys  he  got  from  somewhere.  In  order  to  carry  on  tl 
ness  it  was  desirable  to  get  a  grocer's  licence,  which  ap 
stood  in  the  name  of  Mrs.  Mason.  The  appellant  bought 
her  and  paid  her  £350  for  it,  and  that  sum  was  drawn  from 
ings  Bank  deposit.  Contemporaneously  with  that  pun 
agreement  between  the  appellant  and  her  husband  was  d 
by  which  she  agreed  to  "  let "  to  him  and  lie  agreed  to  "  rei 
her  the  licence  from  year  to  year  at  a  monthly  rental  of  i 
The  appellant  was  to  keep  the  certificates,  which  were  t 
meuts  of  title  to  the  licence,  subject  to  her  producing  tht 
required  for  the  purposes  of  the  law.     That  reduced  the 
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kppellant'R  credit  in  the  bank  to  £16.    So  matters  wentoD  B.  C.  o 
I  May  1903,  she  entered  into  an  agreement  with  a  building 
to  buy  a  piece  of  land,  and  to  make  certain  payments  for        j^ci 
DO  was  paid  in  cash,  which  was  drawn  out  of  the  appel-       g^'^^ 

ccount  on  25th  May,  1903,  and  the  next  payment  in  May        

:  £100  was  also  drawn  out  of  that  account.  Those  are  all 
ts  proved  that  I  can  discover.  What  was  the  position  on 
M:ts  ?  The  trustees  thought  it  was  sufficient  to  prove  that 
jney  or  some  part  of  it  had  once  been  the  husband's,  and 
lereupOQ  they  were  entitled  to  succeed.  So  far  as  regards 
>  payments  of  £100  each,  I  have  very  great  doubt  whether 
)uld  have  been  so  before  the  Married  Women's  Fi-operty 
it  since  that  Act  the  matter  is  made  absolutely  clear.  Sec. 
he  Married  Women's  Property  Act  1890  provides  that : — 
uch  deposits "  (that  is  deposits  ia  a  Savings  Bank  &c.) 
.  ,  which,  after  the  commencement  of  this  Act  shall 
.  .  .  placed  ....  or  transferred  in  or  into  or 
0  stand  in  the  sole  name  of  any  married  woman,  shall  be 
[  unless  and  until  the  contrary  be  shown  to  be  her  separate 
;y."  So  that  the  trustees,  having  undertaken  to  prove 
lis  money  was  the  money  of  the  insolvent,  tendered  evi- 
vhich  showed  that  the  money  was  the  property,  not  of  the 
d,  but  of  the  wife  until  the  contrary  was  shown,  and  they 
no  evidence  to  show  the  contrary.  Bearing  in  mind  that 
istees  have  no  better  title  than  their  assignor  unless  a 
!  gives  it,  the  position  b  the  same  as  if  the  husband  had 
he  claim.  Sec.  13  of  the  Married  Women's  Property  Act 
irovides  that: — "If  any  investment  in  any  such  deposit 
,  shall  have  been  made  by  a  married  woman  by  means 
ley  of  her  husband  without  his  consent,  the  Court  may 
n  application  under  section  twenty  of  this  Act  order  such 
lent  and  the  dividends  thereof  or  any  part  thereof  to  be 
rred  and  paid  respectively  to  the  husband."  What  position 
ould  the  husband  have  been  in  if  he  had  made  this  appli- 
'  He  would  have  had  to  prove  that  the  money  claimed  as 
i  deposited  without  his  consent.  Tlie  foundation  of  the 
nt  of  the  Supreme  Court,  and  the  greater  part  of  the  argu- 
ir  the  trustees  here,  is  that  the  money  was  deposited  with  the 
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E.  C.  o»  A.  husband's  consent,  and  there  is  not  a  scintilla  of  evidence 
__■  was  not  with  his  consent.  So  far  the  application  would  fai 
Jack  sec.  13  goes  on  : — "Nothing  in  this  Act  contained  shall  give  i 
Shail.       ^  against  creditora  of  the  husband  to  any  gift  by  a  husban 

wife  of  any  property  which  after  such  gift  shall  continue  i 

the  order  and  disposition  or  reputed  ownership  of  the  husb 
to  any  deposit  or  other  investment  of  moneys  of  the  h 
made  by  or  in  the  name  of  his  wife  in  fraud  of  his  creditc 
any  such  moneys  so  deposited  or  invested  may  be  followe 
But,  as  I  remarked  at  the  outset,  if  fraud  is  alleged  it  ra 
proved,  and  in  this  case  no  evidence  on  that  subject  was  of 
The  only  other  better  title  th&t  the  trustees  set  up  with  : 
to  these  moneys,  and  it  was  not  pressed  very  much,  was 
see.  72  of  the  Insolvency  Act  1890,  which  provides  that:— 
settlement  of  property  .  .  .  shall,  if  the  settlor  becon 
solvent  within  two  years  after  the  date  of  such  settlem€ 
void  as  against  the  assignee  or  trustee  of  the  insolvent 
under  this  Act,  and  shall,  if  the  settlor  becomes  insolvent  i 
subsequent  time  within  five  years  after  the  date  of  such 
ment,  unless  the  parties  claiming  under  such  settlement  can 
that  t)ie  settlor  was  at  the  time  of  making  the  settlement  i 
pay  all  his  debts  without  the  aid  of  the  property  compri 
such  settlement,  be  void  against  such  assignee  or  trustee." 
term  "settlement"  is detined  by  that  section  as  including 
conveyance  or  transfer  oE  property,"  and  property  undou 
includes  money.  Therefore  it  is  suggested  that  these  a 
from  the  allowance  given  by  the  husband  to  the  wife  mi{ 
treated  as  a  "  settlement,"  that  is  to  say,  that  they  were  tra 
of  property  to  her  made  from  time  to  time,  and  might  1 
peached  on  that  ground.  But  that  argument  is  disposed 
the  judicial  interpretation  put  upon  that  section.  The  lai 
on  the  subject,  and  the  only  one  to  which  I  need  refer,  is 
Plummer  (1),  before  the  Court  of  Appeal.  The  section  hac 
before  Courts  of  first  instance  on  several  occasions,  first  in 
Player,  ex  parte  Harvey  (2);  again  in  In  re  Vanaittat 
and  in   In  re  Tankard  (4).       In  In  re  Plummer  (5), 


16)  (IBOO)  2  q.B.,  790,  st  p.  808. 
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tfl  the  matter  in  a  few  word*.    He  says: — "  I  do  not  think    ^-  ^- "'  ^• 
Player,  ex  paHe  Harvey  (1),  has  been  at  all  succeaafully 
hed.    It  appears  to  me  that  in  that  case  the  Court  went  on        j^ck 
■y  intelligible  principle  that  a  gift  of  money  which  is  not      %k',,u 

\  about  with  conditions  that  it  shall  be  invested  and   kept       

rtain  way  cannot  be  called  a  '  settlement '  within  the  mean- 
sec,  47."     As  I  have  said,  all  we  kpow  about  these  moneys 

they  were  savings  by  the  wife  out  of  the  housekeeping 
nee,  and,  in  that  sense,  gifts  by  the  husband  to  his  wife.  If 
atement  is  correct  those  gifts  were  not  a  "  settlement " 

the  words  of  sec,  72  of  the  Insolveiicy  Act  1890,  and  there 
vidence  that  they  were  deposits  or  investments  made  "  in 
jf  the  husband's  creditors,"  to  use  the  words  of  sec.  IS  of 
iD-ied  Women's  Property  Act  1S90.  So  that  qit-dcunque 
!  find  these  moneys  were  the  wife's  property.  They  were 
s  standing  to  her  credit,  and  were  therefore  to  be  deemed 
her  separate  property,  unless  and  until  the  contrary  was 
,  and  no  evidence  was  offered  to  the  contrary  :  and  as  to 
ts  to  her  being  a  settlement,  and  therefore  void  as  legards 
ditors,  the  trustees  established  no  case  whatever, 
ling  now  to  the  purchase  of  the  licence  in  1900.  With 
;  to  that  the  trustees  set  \ip  a  title  paramount.  They  contend 
le  licence  was  a  chattel  which  at  the  date  of  the  insolvency 
1  the  order  and  disposition  of  the  insolvent,  that  it  was 
le  in  possession  and  not  a  chose  in  action.  In  dealing 
bia  point  it  is  necessary  to  consider  what  is  the  nature  of  a 
's  licence  under  the  Licensing  Act  1890.  It  seems  to  be 
-reated  in  one  sense  as  property,  or  at  least  as  a  proprietary 
Mrs.  Mason  sold  the  licence  in  question  to  the  appellant, 
le  appellant  executed  a  document  which  treated  it  as  the 
t  of  a  demise.  Moreover,  a  licence  is  said  to  have  a  con- 
Dle  monetary  value  by  reason  of  the  limit  placed  upon  the 
ir  of  licences, a  quasi-monopoly  value  thus  being  created.  But 
oes  not  conclude  the  question  as  to  the  nature  of  a  licence, 
ecessary  then  to  refer  to  the  provisions  of  the  Licensing  Act 

Sec.  5  provides  for  the  granting  of  several  descriptions  of 
(1)  15Q.B.D.,6S2. 
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licences,  amongst  them  victuallera'  licences  and  grocers'  lie 


Sec.  10  provides  that  a  grocer's  licence  shall  authorize  the  lie 
Jack  being  also  a  licensed  spirit  merchant,  to  sell  and  dispose  of 
Smail.       '°  bottles  provided  that  such  liquor  be  not  drunk  on  the  pre 

and  the  section  goes  on  "  it  shall  be  lawful  for  the  holde 

arifllthCJ.  ,     ,.  "  11,     L      ■  c  J  I- 

grocers  licence  to  carry  on  the  business  of  a  grocer  and  Ik 

spirit  merchant  in  any  premises  situate  within  the  disti 
which  such  licence  has  been  granted,  and  from  time  to  ti 
remove  such  licence  to  new  premises  within  such  distr: 
giving  notice  and  making  application  therefor  in  the  m 
provided  by  this  Act  for  the  transfer  of  licences."  The 
of  a  grocer's  licence  is  given  in  the  Second  Schedule  t 
Act,  and  recites  that  the  Licensing  Court  has  by  its  cert 
authorized  the  issue  of  a  grocer's  licence  to  a  certain  perse 
certain  premises,  and  declares  that  that  person  "  is  licensed 
and  dispose  between  certain  hours  of  liquor  in  bottles  on 
premises  so  that  such  liquor  shall  not  be  drunk  in  or  near  U. 
premises,"  and  that  the  licence  shall  continue  in  force  for  a 
A  licence  is  renewable  under  sec.  101  provided  it  has  not 
allowed  to  expire,  and  has  not  been  forfeited  or  revoked  or  bi 
void  from  any  cause  whatever.  Sec.  102  provides  for  the  tn 
of  licences  by  the  Licensinj;  Court  upon  the  application  c 
person  holding  the  licence  and  the  proposed  transferee  join  tl} 
as  I  have  pointed  out,  grocer's  licences  may,  subject  to  the 
conditions,  be  removed  to  other  premises.  Sec.  104  providi 
notice  being  given  of  the  intention  to  apply  for  the  transfer 
licence.  The  same  conditions  apply  to  an  application  fc 
removal  of  a  grocer's  licence  to  other  premises.  By  sec.  1 
is  provided  that: — "Every  transfer  of  a  licence  shall  operate  as 
licence  to  the  transferee  for  the  residue  of  the  term  for  whi( 
licence  was  granted."  Sec  109  imposes  penalties  for  pi-ocurii 
transfer  of  a  licence  by  fraud  or  misrepresentation,  and  provide 
under  certain  circumstances  the  licence  may  be  forfeited,  an 
the  person  procuring  the  transfer  may  be  disqualified  from 
ing  a  licence  for  a  period  of  three  years.  Sec.  Ill  provid 
the  transfer  of  a  licence  from  a  wife  to  her  husband  subj 
the  approval  of  the  Licensing  Court.  It  has  been  decided  th 
Licensing  Court  has  a  discretion  in  approving  of  a  pre 
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je.     Sec.  119  provides  that  if  licensed  premises  are  by   H.  C.  o»A. 
peat  or  other  calamity  rendered  unfit  for  the  carrying  on 
>usinesa  of  the  licensee  he  may  be  authorized  to  carry        jack 
business   temporarily   in   some   neighbouring   premises.       gj,"',!, 

provisions  I   have   referred   to   are   equally   applicable 

its'  licences  and  victuallers'  licences.  There  is,  however, 
ction  between  them  as  to  removeability,  for  under  the 

law  a  licensed  victualler's  licence  cannot  be  removed 
e  house  to  another.  Whether  there  can  be  such  a  thing 
nee  in  the  abstract-  -a  thing  in  the  air — it  is  not  necessary 
mine.  The  effect  or  quality  of  a  licence  has  been  deter- 
y  authority  wliich,  in  my  opinion,  this  Court  is  bound 
V.  I  refer  first  to  some  observations  of  Sir  John  Cross 
%rle  Thomas  (1).  That  was  a  case  of  a  bankrupt  licensed 
jr.     Speaking  of  goodwill  Sir  John  Cross  (2)  says: — "  I 

Eiware  of  any  case  in  bankruptcy,  on  which  a  question 
len  respecting  the  commodity  called  goodwill ;  and  yet, 
ig  to  the  present  argument,  there  must  exist  such  a 
ity  in  every  bankruptcy.  It  is  easy  to  conceive  there 
uch  a  thing  as  local  goodwill,  arising  from  the  habit 
ustomers  have  been  in  of  frequenting  the  same  place. 
I  another  kind  of  goodwill  which  may  be  called  personal, 
I  has  been  said  to  be  incapable  of  sale.  But  there  may 
todwill,  like  that  in  the  present  case,  which  is  partly 
1  and  partly  local.  This,  so  far  as  it  was  personal, 
d  with  the  bankrupts,  notwithstanding  their  bankruptcy, 

not  pass  to  the  assignees ;  for  it  is  nothing  else  than  the 
3  recommend  the  customers  of  the  old  concern  to  the  new 
wwer  which  cannot  be  exercised  by  assignees.  So  far 
e  as  this  goodwill  is  personal,  it  does  not  appear  to  me  to 
to  either  of  the  parties  now  before  me.  It  is  a  matter  of 
r  occurrence,  that  where  a  publican  has  premises  for  the 
of  a  term,  he  can  sell  the  goodwill ;  for  he  can  decline  to 
the  possession,  unless  upon  receiving  a  premium.  But  I 
pinion,  that  under  the  peculiar  circumstance  of  this  ease, 
thing  as  goodwill  can  be  considered  as  having  been  sold 
issignees,  there  being  in  fact  no  such  commodity  to  sell." 
one.  D.  ft  D«G,  294.  (2)  2  Moot.  D.  ft  DeG.,  294,  at  p.  206. 
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I  C.  OF  A.  That  seems  to  be  &  very  sensible  view  of  the  matter.     A  m 

^ .       has  a  licence  may  decline  to  give  it  up  unless  he  is  paid 

Jack  The  case  of  Rntter  v.  Daniel  (1)  before  Fry  J.  and  afterw 
before  the  Court  of  Appeal,  is  to  the  same  effect.  In  the  ca$ 
parte  Pttnnett,  in  re  Kilehin  (3),  it  is  true  the  matter  v 
argued,  but  it  was  held  that  the  goodwill  of  a  public  house 
personal  goodwill,  but  on  a  sale  of  the  hou.se  passes  with  it, 
it  is  something  attaching  to  the  house.  In  Ratter  v.  Dm 
Fry  J.  held  that  a  licensed  victualler's  licence  was  an  i 
of  the  goodwill  so  as  to  pass  with  an  assignment  of  it.  T 
of  Kelly  V.  Montague  (4)  is  an  express  decision  that  a  vict 
licence  is  not  property  at  all.  Ban-y  L.J.,  quoting  from  a 
judgment  of  his  own,  says  (5):  "I  don't  think  there  is  any  pi 
at  all  in  a  licence."  But  even  if  these  authorities  do  not 
of  the  matter,  there  is  a  decision  of  the  Supreme  Court  of  ^ 
by  which,  I  think,  we  are  bound.  That  is  the  case  of  An 
V.  Anderson  (6),  decided  b}'  the  Full  Court  consisting  of 
botham  C.3., Holroyd  3. ,B.nd  Kerfe)-d 3.,  in  IHHl.  Thelicem 
in  question  was  a  publican's  licence.  I  have  pointed  out 
grocer's  licence  is  analogous  to  a  victualler's  licence  in  thf 
are  in  respect  of  premises,  and  have  a  qualified  transfei 
from  one  pei-son  to  another,  after  giving  full  notice.  At  tl 
when  the  case  of  AnfkonedH  v.  Anderson  (6)  arose,  the  a 
between  the  two  classes  of  licences  as  to  their  removabi 
other  premises  was  complete,  although  there  is  now  a  dif 
between  them  in  that  respect. 

In  that  case  Higinbotkam  C.J.  says  (7) : — "  No  dou 
licence  constitutes  one  of  the  most  valuable  parts  of  the  pin 
security.  A  licence  of  this  kind — a  publican's  licence — is, 
opinion  a  personal  licence,  the  exercise  of  which  is  lim: 
particular  specified  premises.  Being  a  per.sonal  licence,  i( 
at  common  law  capable  of  assignment  or  transfer.  It  is  a 
to  an  individual  for  particular  premises  till  it  is  taken  out 
by  legal  authority.     The  Act  provides  several  ways  in  wh 

(1)  30  W.R,,  Tli.  W  29  L.R.  It.,  429, 

12)  30W.B.,  724,  at  p.  801.  (5)  28  L.R.  Ir.,  4-20,  M  p.  i 

3)  16Ch.  D.,2-26.  (6)  UV.L.B.,  127. 

(7)  14  V.L.R.,  127,  »t  p.  142. 
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licence  may  be  transferred  from  the  licensee  to  another  person,  H.  C.  of  A. 
and  also  for  means  by  which  the  exercise  of  the  authority  given 
b}'  the  licence  can  be  transferred  from  one  house  or  premises  to 
another  house  or  premises.  But,  unless  in  the  way  provided  by 
the  Act,  the  right  of  property  cannot  be  affected,  nor  can  the 
licensee  transfer  his  licence  to  another  person,  except  subject  to 
the  provisions  of  the  Act.  The  transfer  depends  upon  the 
authority  given  by  the  Licensing  Court."  The  learned  Chief 
Justice  then  goes  on  to  point  out  that  the  assignee  in  insolvency 
has  the  same  right  as  the  owner  of  the  premises  to  obtain  a 
transfer  of  a  victualler's  licence  to  himself.  No  such  right  is 
expressly  given  by  the  Act  of  1890  in  the  case  of  a  grocer's  licence, 
but  I  understand  that  it  has  been  given  by  a  later  Statute.  The 
learned  Chief  Justice  then  goes  on  (1) : — "  But  that  will  not  apply 
to  a  case  where,  by  the  lawful  determination  of  the  lease  by  the 
landlord,  the  licensee  is  prevented  from  carrying  on  business  in  the 
premises  for  which  the  licence  authorizes  the  business  to  be 
carried  on;  and  when  the  landlord  lawfully  takes  possession, 
the  licensee  has  no  right  to  carry  on  the  business  in  these 
premises,  and  the  assignee  cannot  take  the  place  of  an  evicted 
tenant.  In  that  case  the  landlord  is  the  only  person  entitled  to 
ask  the  sanction  of  the  Licensing  Court  to  substitute  one  tenant 
for  the  other,  and  transfer  to  him  the  licence  that  has  not 
expired.  The  plaintiff's  right  to  relief,  therefore,  in  respect  to 
the  licence  stands  in  the  same  position  as  his  right  to  possession 
of  the  lease  and  of  the  premises.  It  ceases  to  exist  in  any  form 
once  the  landlord  has  lawfully  determined  the  lease.**  Every 
word  of  that,  except  so  far  as  it  refers  to  the  express  power  of 
the  landlord  of  a  licensed  victualler's  premises  to  obtain  a  transfer 
of  the  licence  to  himself,  is  equally  applicable  to  grocers'  licences. 
That  being  the  quality  of  a  grocer's  licence,  what  right  can  the 
trustees  assert  to  it  ?  It  is  not  property  ;  it  is  a  personal  right  of 
the  insolvent  to  carry  on  business  in  a  particular  place  under 
conditions  prescribed  by  law.  I  proceed  to  apply  this  law  to  the 
present  facts.  From  the  time  the  licence  was  purchased  until  the 
insolvency  it  was  held  in  the  husband's  name.  Shortly  after  the 
wife  bought  the  property  from  the  building  society  a  lease  was 

(I)  14  V.L.R,,  127,  at  p.  143. 
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H.  C.  OP  A.  drawn  up  by  which  the  wife  demised  the  land  and  the  licence  to 
^^^'  her  husband  for  a  term  of  ten  years  at  a  yearly  rental  of  £26,  pay- 
able in  monthly  sums  of  £2  3s.  4d.  The  husband  covenanted  to  pay 
the  rent,  not  to  transfer  the  lease  or  transfer  the  licence,  to  use  the 
premises  as  a  grocer's  shop  in  accordance  with  the  licence,  not  to 
do  anything  by  reason  of  which  the  licence  might  be  forfeited, 
and  at  the  expiration  of  the  lease  to  give  the  necessary  notice  for 
transfer  or  removal  of  the  licence,  and  to  do  everything  to  enable 
the  wife  to  obtain  a  transfer  of  the  licence.  It  is  suggested  that 
that  was  only  a  juggle,  and  that  the  licence  was  the  husband's 
notwithstanding.  But  this  is  a  mere  suggestion,  and  is  un- 
supported by  evidence.  There  can  be  no  doubt  that  the  money 
with  which  the  licence  was  bought,  or  a  large  part  of  it,  was  the 
wife's.  Such  a  suggestion  is  one  to  which  no  Court  of  Justice 
should  pay  attention. 

These  were  the  conditions  at  the  time  of  the  insolvency.  If 
the  authorities  which  I  have  quoted  were  not  sufficient  to 
establish  the  true  nature  of  the  licence,  we  have  the  Licensed 
Premises  Act  1894,  which  expressly  confera  upon  the  landlord  of 
licensed  premises  a  right  in  respect  of  the  licence.  Sec.  2  (2)  of 
that  Act,  which  applies  to  grocers'  licences,  provides  that  "If 
such  licensed  person  fails  or  neglects  to  apply  for  such  renewal 
before  the  day  to  w^hich  such  annual  sitting  is  so  adjourned 
an  application  b}-  or  on  behalf  of  the  owner  of  the  licensed 
premises  or  if  the  owner  does  not  apply  then  an  application 
by  or  on  behalf  of  the  mortgagee  of  such  licensed  premises 
for  a  renewal  of  such  licence  may  be  heard  and  determined  at 
such  adjourned  sitting  ;  and  ....  such  renewal  may  with- 
out the  production  of  such  licence  be  granted  to  such  owner 
.  .  .  .  or  to  such  mortgagee."  So  that,  assuming  the  lease  to 
be  genuine,  the  appellant  had  a  statutory  right  herself  to  apply 
to  have  the  licence  renewed  without  production  of  the  licence. 
Under  these  circumstances,  and  this  being  the  law,  the  conclusion 
I  come  to  is,  as  Sir  John  Cross  said  in  Ex  parte  Thomas 
(1),  that  so  far  as  this  licence  is  personal,  it  does  not  belong 
to  either  of  the  parties ;  so  far  as  it  is  local,  it  belongs  to  the 
premises,  and  it  is  proved  that  they  belong  to  the  appellant. 

(1)  2  Mont.  D.  &  DeG.,  294. 
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To   turn  now  to  the  other  question  whether  this  licence  can  be  H*  C.  of  a. 
said  to  be  a  chattel  in  the  possession,  order  or  disposition  of 
the  insolvent.     If  the  licence  is  not  property  it  is  not  a  chattel.        jack 
But  apart  from  that,  another  answer  is  afforded  by  the  Licensed      g^AiL 
Premises  Act  1894,  giving  the  landlord  of  licensed  premises  a 
right  to  apply  for  a  renewal  to  himself.     It  is  impossible  to  say 
that  the  public  can  think  that  a  licence  to  which  such  an  incident 
is  attached  is  property  of  the  lessor  which  he  allows  the  lessee  to 
have  in  his  order  and  disposition,  when  that  Statute  has  given 
this  express  right  to  the   lessor   to   be   exercised   without   the 
consent  of  the  lessee. 

In  my  opinion  the  trustees  have  absolutely  failed  to  make  any 
case  against  the  appellant.  I  think,  therefore,  that  the  appeal 
should  be  allowed,  and  the  order  of  the  Judge  of  the  Court  of 
Insolvency  restored. 

Barton  J.  I  had  intended  to  deliver  judgment  at  some  length 
dealing  with  the  various  authorities,  but  as  his  His  Honor  the 
Chief  Justice  has  dealt  with  them  so  fully,  I  shall  content  myself 
with  a  few  words.  It  seems  to  me  that  this  case  rests  upon  the 
depositions  of  the  witness  taken  in  the  Court  of  Insolvency,  and 
put  in  as  an  admission  in  the  proceedings  which  the  trustees  took 
for  the  declarations  mentioned  in  their  notice  of  motion.  There 
is  no  doubt  that  the  deposition  of  a  witness  taken  in  the  Court 
of  Insolvency  and  filed,  cap  be  used  in  any  other  proceeding  in 
the  same  insolvency.  That  is  clearly  shown  in  Ex  parte  Hall,  in 
re  Cooper  (1).  But  it  must  be  used  as  it  is  found,  and  it  must  be 
used  as  an  admission.  It  is  also  clearly  decided  in  Davey  v. 
Bailey  (2)  that  "  depositions  already  made  in  the  Court  of  Insol- 
vency by  a  defendant  in  equity  are  admissible  in  evidence  in  a 
suit  to  set  aside  a  voluntary  settlement  on  the  defendant  by  the 
insolvent,  and  may  be  sufficient  to  establish  the  plaintiffs  case. 
The  whole  of  such  depositions  will  be  regarded  as  in  evidence,  and 
the  Court  will  attach  such  weight  to  the  different  parts  as  it 
considers  them  entitled  to."  That  is  the  head-note  to  the  case, 
and  although  it  may  not  set  out  in  express  terms  the  decision  of 
Molesvxyrth  J.,  it  is  evident  that  it  sets  out  that  which  is  to  be 

(1)  19  Ch.  D.,  680.  (2)  10  V.L.R.  (E.),  240. 
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H.  C.  OF  A.  extracted  from  it.     So  that,  not  only  in  other  proceedings  in  the 
1905.        Court  of  Insolvency,  but  also  in  a  suit  in  equity  arising  out  of  the 
same  matter,  these  depositions  are  admissible  as  evidence  against 
the  party  whose  claim  is  impeached.     While  in  Davey  v.  Bailey 
(1)  it  was  held  that  the  Court  would  attach  such  weight  to  the 
different  parts  of  the  depositions  as  they  considered  them  entitled 
to,  it  must  not  be  forgotten  that,  in  weighing  the  evidence,  the 
Court  will  act  upon  the  principles  of  the  law  of  evidence,  which 
are  the  same  in  all  jurisdictions  except  so  far  as  modified  by 
Statute.     One  essential  principle  is  that,  where  an  admission  is 
put  in  evidence  either  in  the  civil  or  the  criminal  jurisdiction,  the 
party  relying  on  it  is  bound  to  take  it  as  a  whole,  and  cannot 
take  those  parts  which  are  in  his  favour  and  reject  the  rest.     It  is 
clear  this  statement  of  the  appellant  is  evidence  as  an  admission, 
and  upon  that  principle  the  whole  is  evidence  as  an  admission, 
that  is  to  say,  the  effect  of  any  portion  of  it  cannot  be  taken  with- 
out the  qualifications  upon  it  contained  in  the  remainder.     If  the 
person  examined,  against  whom  the  story  is  put  in  when  she  is 
made  a  defendant  party,  gives  a  reasonable  account  of  how  she 
came  by  property  claimed  against  her,  it  is  incumbent  upon  the 
party  putting  in  her  story  to  show  that  it  is  false.     If,  however, 
her  account  of  the  matter  is  unreasonable  or  improbable  on  the 
face  of  it,  the  onus  of  proving  its  truth  lies  upon  her.     If  it  is 
reasonable  or  probable,  she  need  go  no  further  than  her  statement. 
If,  however,  it  is  not  so,  she  has  the  onus  of  proving  it  and  must 
give  such  evidence  as  she  can.     That  is  clearly  laid  down  in  jR,  v. 
Growhurst  (2).     Applying  the  principle  so  stated,  we  find  this 
state  of  things.    This  deposition  is  put  in  as  a  sworn  statement  of 
the  appellant.     It  is  clearly  receivable  in  evidence.    The  whole 
of  it  must  be  taken  together.     It  was  uncontradicted,  and  the 
trustees  did  not  avail  themselves  of  the  means  open  to  them  to 
contradict  it.     The  documents  put  in  evidence  at  the  taking  of 
the  deposition  are  consistent  with  her  testimony.     Was  there  not 
in  the  present  case,  this  deposition  being  the  only  oral  evidence 
tendered  on  the  main  facts — for  the  evidence  of  the  trustees  only 
touches  the  question  of  reputed  ownership — fair  justification  for 
the  belief  that  it  was  true  until  it  was  contradicted  ?     I  think 

(1)  10  V.L.R.  (Eq.),  240.  (2)  1  Car.  &  K.,  370. 
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there  was.  It*  the  documents  put  in  by  the  trustees  did  con 
tradict  the  deposition,  so  as  to  show  its  untruth,  then  the  case 
would  be  different.  I  have  gone  carefully  through  those  docu- 
ments and  compared  them  with  the  statements  in  the  deposition, 
and  the  documents,  instead  of  contradicting  the  deposition,  are 
absolutely  consistent  with  it.  Where  there  is  a  conflict  of 
testimony  between  two  witnesses  the  jury  are  frequently  and 
rightly  told  that  they  should  turn  to  the  documentary  evidence, 
and  let  the  consistency  of  the  documents  with  one  case  or  the 
other  prove  the  determining  factor  in  their  minds  in  coming  to 
a  conclusion.  This  is  a  principle  which  could  undoubtedly  be 
applied  in  the  present  case  but  for  the  fact  that  the  story  is  all 
one  way  and  is  not  impeached  by  facts  aliunde.  As  the  docu- 
ments are  positively  consistent  with  tlie  deposition,  it  seems  to 
me  that  this  one  test  by  which  the  evidence  of  the  appellant  may 
be  examined,  when  applied,  redounds  in  her  favour.  I  need  say 
no  more  on  the  question  of  the  admission. 

I  fully  concur  with  the  Chief  Justice  as  to  the  way  in  which, 
in  the  light  of  previous  decisions  and  the  state  of  the  law  at 
the  time,  which  was  the  same  with  regard  to  victuallers*  licences 
and  to  grocers'  licences,  a  grocer's  licence  should  be  considered. 
The  question  is  decided  in  Anihoness  v.  Anderson  (1),  and  I 
think  that  case  is  an  authority  we  may  well  follow,  and  that 
the  decision  ought  now  to  be  taken  as  law  in  Victoria.  As  to 
whether  the  savings  made  by  the  appellant  should  be  regarded 
as  a  "  settlement,"  reference  may  be  made  to  the  case  of  In  re 
Playet\  ex  parte  Harvey  (2).  There  a  gift  of  money,  made  by  a 
father  to  his  son  for  the  purpose  of  enabling  him  to  set  up  business 
on  his  own  account,  was  held  not  to  be  a  settlement  within  the 
meaning  of  sec.  47  of  the  Banhrxqiicy  Act  1883,  which,  in  respect 
of  avoiding  settlements,  is  the  same  as  sec.  72  of  the  Insolvency 
Act  1890.  In  that  case  Mathew  J.,  the  senior  Judge  of  the 
Court,  said  (3) : — "  I  am  of  opinion  that  this  appeal  must  fail. 
It  is  said  that  the  gift  from  the  bankrupt  to  his  son  was  a  settle- 
ment of  property  within  sec.  47  of  the  Act  of  1883,  and  therefore 
void.     It  is  contended  that  the  trustee  is  entitled,  upon  the  true 
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■  interpretation  of  the  Act,  to  follow  the  aum  given  by  the  I 
to  s)iow  that  it  was  used  hy  the  son  as  capital  in  the  businesE 
he  carried  on,  and  to  call  upon  the  son,  if  any  capital  rema 

the  business,  to  pay  it  over  to  the  trustee But . 

opinion  that  the  Act  of  Parliament  nsver  intended  to  give 
right  as  ttie  trustee  claims,  because  if  transactions  of  this 
which  certainly  are  not  morally  wrong,  are  included  in  the 
tioD  of  sec.  47,  all  gifts  from  a  father  to  a  son  for  his  advani 
in  life  could  be  recovered  from  the  unfortunate  son  at  an 
within  ten  years  if  the  father  became  bankrupt,  unless  t 
could  show  that  his  father  was  able  to  pay  all  his  debts  v 
the  aid  of  the  gift  at  the  time  it  was  made.  It  was  contendi 
this  was  a  '  transfer  of  property '  within  sub-sec.  3  of  e 
and  by  the  interpretation  clause  in  the  Act  '  property '  ii 
money.  I  think  the  meaning  of  sub-sec.  3  is  that  where 
is  settled  as  property  it  may  be  recovered  by  the  trustee 
same  way  that  property  which  is  ordinarily  the  subject  of 
ment  might  be.  It  would  be  impossible  to  put  on  sub-sec 
construction  contended  for  on  the  trustee's  behalf  without  i 
ing  void  many  transactions  which,  as  matter  of  moral  obtij 
are  perfectly  proper  and  right."  Of  course  the  applic 
of  an  authority  of  that  kind  necessarily  depends  upon  the 
given  to  the  story  of  the  respondent,  and  I  have  deal 
that  subject.  The  next  case  in  point  of  date  ia  In  re  Van, 
ex  parte  Brown  (1).  There  there  was  a  gift  of  jewellei 
shares  by  a  bankrupt  to  his  wife  within  two  years 
bankruptcy.  That  gift  was  held  to  be  within  the  cla 
the  ground  that  it  was  plainly  the  transferror's  objec 
the  very  subject-matter  should  permanently  remain  the  pr 
of  the  transferee,  and  that  the  husband  contemplate 
retention  by  his  wife  of  the  presents.  The  same  pr 
was  applied  in  In  re  Tankard,  ex  parte  Official  Receiv 
Wright  J.  said  (3) : — "  The  retention  of  the  property  it 
sense  must  according  to  these  cases  be  contemplated,  ai 
its  immediate  alienation  or  consumption."  It  seems  to  me 
sible  to  regard  the  moneys  which  passed  from  the  husband 
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alone  they  could  be  regarded  as  within  the  section.     On  the  other 
points  I  have  nothing  to  add.  Jack 


Griffith  C.J.  I  desire  to  say  that  I  did  not  mention  the 
fact  that  the  lease  from  the  wife  to  the  husband  of  the  house  and 
premises  had  been  determined  before  the  notice  of  motion  had 
been  given.  I  wish  to  add  also  that  I  do  not  think  the  fact  that 
grocers'  licences  had,  by  reason  of  their  limited  number  acquired 
a  monopoly  value  and  could  be  sold  for  large  sums,  makes  any 
difference  in  the  character  of  the  proprietary  rights  in  respect  of 
them.  I  mention  the  last  matter  in  order  that  it  may  not  be 
supposed  that  the  argument  based  on  it  has  not  been  present  to 
my  mind. 

O'Connor  J.  The  main  fact  determined  by  the  Judge  of  the 
Court  of  Insolvency  was  that  a  fund  in  the  name  of  the  appellant 
belonged  to  her  and  not  to  her  husband,  the  insolvent.  Out  of 
that  fund  payments  had  been  made  by  the  wife  by  which  she 
acquired  the  house  and  premises  in  which  the  business  of  the  insol- 
vent was  carried  on,  and  which  is  the  subject  of  the  first  part  of 
the  motion.  Out  of  that  fund  also  she  made  a  payment  by  which 
the  grocer's  licence  was  originally  acquired  from  the  prior  owner. 
Into  that  fund  had  been  paid  by  the  wife,  between  1893  when 
the  account  was  first  opened,  and  the  date  of  her  husband's  insol- 
vency, about  £1100.  Half  that  amount,  about  £550,  came  from 
sources  which  were  undoubtedly  her  private  property.  The  other 
half  consisted  of  savings  which  the  wife  said  she  had  made  out 
of  money  paid  to  her  by  her  husband  for  housekeeping  purposes. 
The  trustees  allege  that,  as  far  as  those  savings  are  concerned 
they  belonged  to  the  husband,  and  belonging  to  him,  that  the 
property  acquired  by  means  of  payments  from  the  fund,  into 
which  they  had  been  paid,  was  property  of  the  trustees.  The 
inquiry  was  not  by  any  means  a  full  one,  and  I  should  hesitate 
to  say  what  the  real  facts  were  as  to  the  ownership  of  these 
moneys ;  but  all  we  have  to  do  with  here  are  the  facts  as  they 
appear  upon  the  evidence.  There  can  be  no  question,  I  think, 
that  the  onus  of  proving  that  those  moneys  were  the  moneys 
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of  the  husband,  rested  upon  the  trustees.  They  were  bound  to 
establish  that  those  moneys,  which  originally  belonged  to  the 
husband,  and  were  paid  into  the  wife's  account  out  of  her  house- 
keeping savings,  were  paid  into  that  account  under  such  circum- 
stances that  they  did  not  become  the  wife's  private  property. 
I  tliink  Mr.  Duffy  quite  correctly  stated  the  rule  of  law 
which  obtained  before  the  Married  Womens  Property  Acts, 
Before  those  Acts  a  wife  could  not  hold  separate  property  in 
money,  and  therefore  it  was  always  presumed  that  money  in 
her  possession  was  her  husband's.  She  could  only  acquire 
personal  property  of  her  own  by  a  declaration  in  equity  that 
it  was  her  separate  property.  The  onus  was  always  upon  the  wiie 
to  prove  that.  But  since  the  Act  which  enables  a  married  woman 
to  acquire  property  equally  with  her  husband,  the  onus  of  proof 
altogether  depends  upon  the  fact  to  be  established.  In  a  Ciise, 
for  instance,  in  which  a  husband  alleges  that  certain  property 
held  by  his  wife  is  not  her  property  but  his,  the  husband  has  to 
prove  it.  There  is  one  instance,  however,  in  which  the  Statute  arbi- 
trarily puts  the  onus  of  proof  upon  the  husband,  and  that  is  where 
moneys  are  deposited  in  the  name  of  his  wife  in  a  Savings  Bank. 
When  moneys  are  found  deposited  in  the  name  of  the  wife,  under 
sec.  10  of  the  Married  Women's  Proj^erty  Act  1890  they  are  deemed 
to  be  the  property  of  the  wife  unless  and  until  the  contiury  is 
shown.  If,  however,  the  husband  or  his  trustees  prove  that 
the  moneys  were  deposited  in  fraud  of  the  husband's  creditors, 
then  under  sec.  13  those  moneys  may  be  recovered  by  the  trustees. 
In  that  ca.se  the  trustees  will  have  to  prove  that  the  moneys  were 
deposited  in  the  name  of  the  wife  in  fraud  of  the  husband's 
creditors.  So  that  the  onus  rests  in  the  one  case  upon  the  husband 
or  his  trustees  to  prove  that  the  moneys  were  deposited  without 
the  consent  of  the  husband,  and  in  the  other  case  that  the 
moneys  were  deposited  by  the  husband  in  the.  name  of  the  wife 
in  fraud  of  the  husband's  creditors.  In  the  present  case  the 
onus  of  proof  becomes  of  importance.  It  was  contended  by  Mr. 
Dutfy  that,  it  having  been  proved  that  the  moneys  were  originally 
the  husband's,  and  were  handed  to  the  wife  for  housekeeping 
purposes,  the  onus  of  proving  that  the  husband  consented  to  the 
wife  keeping  any  savings  she  made  for  herself  and  paying  them 
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into  her  account  was  cast  upon  the  wife.     I  do  not  think  that  is   H-  C-  <*"  ^• 
so.     The  fact  that  the  moneys  were  at  one  time  the  husband's  °' 

before  they  got  into  the  wife's  possession,  is  a  neutral  fact.     The       j^^o^ 
important  fact  is  whether  the  husband  consented  to  the  moneys      s„'^il 

being  paid  into  the  wife's  account.     It  appears  to  me  the  onus       

of  proof  imposed  by  the  Act  could  not  be  discharged  by  the 
trustees  without  proving  that  the  moneys  were  paid  into  the 
wife's  account  without  the  consent  of  the  husband.  Looking 
through  the  evidence  called,  I  see  absolutely  no  evidence  of  want 
of  consent  on  the  part  of  the  husband  to  these  moneys  being  paid 
into  the  wife's  separate  account.  As  the  evidence  stands;  I  should 
think  it  would  be  very  difficult  to  infer  that  the  husband  was 
not  well  aware  of  her  payments  into  the  account.  As  to  the 
other  way  in  which  the  prima  facie  presumption  raised  by 
section  10  that  the  moneys  standing  in  the  wife's  name  in  a 
Savings  Bank  was  her  property,  that  is  by  proving  that  the 
moneys  were  deposited  in  fraud  of  the  husband's  creditors,  there 
is  an  entire  absence  of  evidence.  Comments  mav  be  made  on  the 
nature  of  the  transaction — suspicions  may  be  raised.  But  it  is 
impossible  to  get  rid  of  the  i^'imia  facie  case  made  by  the  pro- 
visions of  sec.  10  of  the  Married  Women's  Proj^erty  Act  1890,  by 
mere  suspicion.  The  trustees,  no  doubt  acting  under  advice, 
chose  to  rest  their  case  practically  upon  the  wife's  account  of  the 
transaction.  The  husband  was  not  called,  and  no  other  evidence 
was  given  ;  and  the  wife's  account  being  the  only  evidence,  it  has 
to  be  taken.  No  doubt  if  the  evidence  of  the  wife  taken  as  a 
whole  proved  the  case  set  up  by  the  trustees,  that  would  be 
quite  as  good  as  any  other  evidence.  But  her  evidence  must 
be  taken  as  a  whole,  and  on  it  I  see  no  ground  for  coming  to 
the  conclusion  that  these  moneys  were  paid  into  the  wife's 
account  from  her  savings  without  the  consent  of  the  husband, 
or  were  paid  in  in  fraud  of  the  husband's  creditors.  That  being 
so,  the  trustees  have  failed  to  establish  the  allegation  that  the 
moneys  out  of  which  the  land  and  premises  were  bought  were  the 
husband's  property  and  therefore  part  of  the  huslmnd's  estate,  it 
follows  that  they  failed  also  to  establish  their  position  in  regard 
to  the  sum  of  £320  paid  for  the  licence,  which  would  appear,  on 
the  evidence  before  us,  to  be  the  wife's  property. 
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H.  C.  OF  A.  Coming  to  the  question  of  the  licence,  what  was  the  position 
^^^'  at  the  time  of  the  insolvency  ?  This  licence  had  originally  been 
Jack  purchased  with  the  wife's  money.  It  was,  together  with  the 
land  and  premises,  leased  to  the  husband  by  deed  under  which 
he  undertook,  among  other  things,  to  keep  it  attached  to  the 
premises  in  which  the  business  was  carried  on.  When  the  licence 
was  first  bought  it  was  apparently  held  in  the  husband's  name, 
and  was  attached  to  the  premises  on  which  he  then  carried  on 
business.  When  he  went  into  the  new  premises  built  on  the  land 
which  was  bought  by  the  wife,  the  licence  was  apparently 
removed  so  as  to  enable  him  to  carry  on  business  under  the  licence 
in  the  new  premises,  because  we  find  that,  in  the  lease  which  the 
wife  makes  of  the  premises,  both  the  premises  and  the  licence  are 
mentioned  as  the  wife's  property.  So  that  the  position  of  the 
parties  was  this  : — The  licence  being  a  personal  licence  was  in  the 
name  of  the  hiLsband  and  authorized  him  to  carry  on  the  business 
of  a  grocer  selling  wine  and  spirits  on  these  particular  premises 
which  were  his  wife's.  He  undertook  by  agreement  with  her  to 
carry  on  the  business  on  these  premises,  and  to  hold  the  licence 
solely  for  the  purpose  of  carrying  on  business  there.  When  the 
insolvency  of  the  husband  took  place  the  trustees  only  stepped 
into  his  shoes.  No  paramount  right  is  given  to  the  trustees  in 
respect  of  this  licence.  No  right  is  given  by  the  Licensing  Act 
1 890  in  respect  of  a  grocer's  licence  such  as  that  given  in  respect 
of  a  victualler's  licence.  Any  rights  the  trustees  can  exercise  in 
respect  of  tliis  grocer's  licence  are  bounded  entirely  by  the 
respective  rights  of  the  husband  and  the  wife.  The  first  question 
is  whether  the  licence  was  property  which  passed  to  the  trustees. 
I  have  no  doubt  whatever  that  it  was  not.  The  licence  may 
be  described  as  having  two  attributes  each  being  absolutely 
distinct  from  the  other.  First,  it  is  a  personal  licence  to  the 
husband  to  carry  on  this  business,  and  secondly,  it  is  a  licence 
to  carry  on  business  in  these  premises.  Therefore,  carrying  on 
business  in  accordance  with  the  licence  must  necessarily  imply 
a  continuance  in  the  premises  in  respect  of  which  the  licence  is 
granted.  If  the  husband  loses  possession  of  the  premises,  then 
the  licence  is  absolutely  of  no  value  to  him.  Before  he  can 
remove  the  licence  to  other  premises  he  has  to  get  the  consent  of 
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the  Licensing  Court  to  the  removal.     Apart  from  that,  he  has  H.  0.  op  A. 

covenanted  with  his  wife  not  to  use  the  licence  otherwise  than  in        '^ 

carrying  on  the  business  in  her  premises,  and  the  trustees  are  in  no        j^ck 
better  position  than  he  is  in  this  respect.     On  his  losing  possession       smail 
of  the  premises  the  licence  became,  as  it  were,  something  in  the  air. 
Being  a  licence  to  carry  on  business  in  certain  premises,  of  which 
he  is  no  longer  in  possession,  it  lost  all  its  value.     But  even  if  it 
had  any  value,  the   trustees  could  only  have   in   it  the  same 
rights  as  the  husband.     Under  the  agreement  with  his  wife  he 
has  no  longer  any  property  in  it,  and  the  trustees  cannot  be  in  a 
better  position.    I  agree  with  the  learned  Chief  Justice  that  there 
is  no  difference  in  principle  between  the  attributes  of  a  grocer's 
licence  and  those  of  a  publican's  licence.     I  think  the  case  in  the 
Irish  Courts  of  Kelly  v.  Montague  (1)  is  unanswerable  in  its  reason- 
ing, that  there  can  be  no  property  in  a  licence  attached  to  premises 
in  which  the  business  is  to  be  carried  on,  as  is  the  case  here.     If 
that  were  not  sufficient,  I  think  the  case  of  Anthoness  v.  Anderson 
(2)  is,  if  possible,  more  conclusive.     Under  these  circumstances, 
this  licence,  attached  as  it  was  to  the  premises,  is,  in  my  opinion, 
not  property  which  passes  to  the  trustees.     That  being  so,  it 
becomes  unnecessary  to  consider  the  very  difficult  question  which 
was  raised  in  argument  as  to  whether  a  licence  is  a  chose  in 
action  or  a  chose  in  possession.     Nor  is  it  necessary  to  consider 
the  question  as  to  following  trust  funds,  which  was  also  argued. 
As  regards  the  licence,  therefore,  I  agree  with  the  other  members 
of  the  Court  that  it  is  not  property  which  passed  to  the  trustees, 
and  that  in  regard  to  it  also  the  trustees  have  failed  to  establish 
the  case  they  undertook  to  prove.     I  think  the  decision  of  the 
Judge  of  the  Court  of  Insolvency  was  right,  and  that  the  order 
varying  it  was  not  properly  made. 

Appeal  allowed.  Order  appealed  from  dis- 
charged. Order  of  Judge  of  Court  of 
Insolvency  restored.  Respondent  to 
pay  the  costs  of  this  appeal  and  of  the 
appeal  to  the  Supreme  Court. 

(I)  29  L.R.  Ir.,  429.  (2)  14  V.L.H.,  127. 
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ON  APPEAL  FROM  THE  SUPREME  COURT  OF 
THE  STATE  OF  VICTORIA. 

Factories  and  Shops  Act  1890  (T'tc^.)  (.Yo.  lOQl)— Factories  and  Shops  Act  189.3 
[So.  13^)— Factories  aitd  Shops  Act  1896  (No.  U4o)— Factor-its  and  Sho/iS 
Act  1897  [Xo.  151S)— Factories  and  Shops  Act  1900  {Xo.  1654),  sees.  3,  4,  15, 
18,  27 — FactoHes  and  Shops  Act  1903  {Xo.  1857) — Minimum  wage — Fixing 
rate  of  Wage— Piece -work — **  Em^'loyer,*^  meaning  of^OjKratire — Factory 
proprietor. 

The  word  "employer"  in  sec.  15  (19)  of  the  Factories  and  Shops  Act  1900 
(Vict. )  means  a  person  who,  in  regard  to  any  person  for  whom  piece-work 
prices  or  rates  are  fixed,  stands  in  the  relation  of  employer  to  an  operative,  and 
the  sub-section  does  not  apply  to  the  case  of  a  contract  between  two  indepen- 
dent persous  not  standing  in  that  relation  to  each  other. 

Hefdj  therefore,  that  a  merchant  who  contracted  with  the  registered 
occupier  of  a  factory  for  the  manufacture  by  the  latter  of  articles  of  clothing 
out  of  material  supplied  by  the  merchant,  at  a  certain  price  per  dozen,  could 
not  be  convicted  of  an  offence  under  sub-sees.  (19)  and  (20)  of  sec.  15  of  that 
Act. 

Judgment  of  Full  Court  Martin  v.  Beatfi,  Schiess  d£  Co.  (1905)  V.L.R.,  386  ; 
26  A.L.T.,  96,  reversed. 

By  O'Connor  J.  The  decision  of  the  Full  Court,  so  far  as  it  holds  that 
sub-sec.  19  of  sec.  15  applies  to  employers  who  are  not  registered  occupiers  of 
factories,  is  correct. 

Appeal  from  the  Supreme  Court. 

At  the  Court  of  Petty  Sesvsions  at  Melbourne  an  information 
was  heard,  which,  omitting  formal  parts,  was  as  follows : — 
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"  The  information  of  Ekiwin  Charles  Martin,  Inspector  of  H.  C.  of  a. 
Factories  and  Shops,  of  Melbourne,  in  the  State  of  Victoria,  who 
saith  that  the  said  defendants,  at  202  and  204  Flinders  lane,  in  beath, 
the  City  of  Melbourne,  in  the  said  Bailiwick  and  State,  between  Schik»8&Co. 
the  16th  day  of  March,  1904,  and  the  28th  day  of  March,  1904,  Martin. 
the  same  being  an  employer  of  persons  engaged  in  the  preparation 
or  manufacture  of  articles  of  clothing  or  wearing  apparel  of  a 
kind  to  which  applies  the  determination  of  a  Special  Board  duly 
appointed  under  the  Factories  and  Shops  Acts  to  determine  the 
lowest  price  or  rate  of  payment  which  might  be  paid  to  a  person 
for  wholly  or  partlj''  preparing  or  manufacturing,  either  inside  or 
outside  a  factory  or  work-room,  among  other  articles,  women's 
aprons,  committed  a  contravention  of  the  provisions  of  sub-sec.  20  . 
of  sec.  15  of  the  Factories  and  Shops  Act  1900,  in  that,  after  such 
Special  Board,  under  the  powers  in  that  behfllf  conferred  upon  it 
by  the  Factories  and  Shops  Acts,  instead  of  specifying  the  lowest 
piece-work  prices  or  rates  which  might  be  paid  for  preparing  or 
manufacturing  the  articles  the  subject  of  its  consideration,  had 
determined  that  piece-work  prices  or  rates  based  on  the  wages 
rate  fixed  by  such  Special  Board  should  be  fixed  and  paid  by  the 
employer  as  provided  in  sub-sec.  19  of  the  said  recited  section,  the 
said  defendants  unlawfully  did  fix  and  pay  to  one  A.  Rodgers,  a 
lower  price  or  rate  for  preparing  or  manufacturing  aprons  than  a 
rate  based  on  what  an  average  worker  making  aprons,  and 
working  under  like  conditions,  paid  a  wage  of  fourpence  an  hour 
(the  wages  rate  fixed  by  such  Special  Board)  would  earn  in 
preparing  similar  aprons,  contrary  to  the  form  of  the  Statute  in 
that  case  made  and  provided." 

At  the  hearing  evidence  was  given  on  behalf  of  the  informant 

that  the  defendants,  who  carried  on  the  business  of  warehousemen, 

and  did  not  themselves  manufacture  aprons,  entered  into  an  ajgree- 

ment  with  Mrs.  A.  Rodgers  to  make  eighteen  dozen  women's 

aprons  out  of  material  supplied  by  the  defendants,  at  the  price 

of  Is.  per  dozen ;  that  Mrs.  Rodgers  was  registered  pursuant  to 

the  Factories  and  Shops  Acts  as  the  proprietor  of  a  factory  in 

respect  of  the  class  of  goods  in  question ;  that  Mrs.  Rodgers  cut 

out  the  aprons  and  gave  them  out  to  certain  outworkers  employed 

by  her  in  connection  with  her  factory,  that  those  outworkers  com- 
VOL.  II.  49 
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H.  C.  OP  A.  pleted  the  aprons,  and  were  paid  by  Mrs.  Rodgers  at  the  rate  of 
I90o.        gj  p^^  dozen  ;  and  that  Mrs.  Rodgers  delivered  the  aprons  when 

Beath,      completed  to  the  defendants,  who  paid  the   price  agreed  upon. 
ScHiEss&Co.  Evidence  was  also  given  that  the  price  of  Is.  per  dozen  was  less 

Martin,  than  a  rate  based  on  the  wages  rate  fixed  by  the  Special  Board, 
in  the  case  of  work  done  by  adult  employes,  and  that  it  should 
have  been  at  least  Is.  3d.  per  dozen. 

^t  the  conclusion  of  the  evidence  for  the  informant,  counsel  for 
the  defendants  contended  that  the  Factories  and  Shops  Acts  did 
not  apply  to  the  case.  No  evidence  was  called  for  the  defen- 
dants. The  police  magistrate,  who  presided  on  the  bench,  in 
giving  the  decision  of  the  Court,  said  that  on  the  point  of  law 
they  were  going  to  give  the  defendants  the  benefit  of  the  doubt ; 
that  as  to  the  facts  they  were  perfectly  satisfied  that  the  defend- 
ants had  gone  to  Mrs.  Rodgers  in  order  to  get  a  class  of  work 
done  which  they  themselves  did  not  do ;  that  they  were  of  opinion 
that  from  Is.  3d.  to  Is.  4Jd.  would  have  been  a  fair  rate  for  the 
work ;  that  as  a  matter  of  fact  too  little  was  paid  on  the  first 
occasion,  but  that  the  contract  appeared  to  be  of  a  tentative 
character ;  and  that  they  did  not  think  the  evidence  disclosed  any 
moral  turpitude  or  any  desire  on  the  part  of  the  defendants  to 
evade  the  Act  or  to  sweat  the  workers.  They  thereupon  dis- 
missed the  information. 

An  order  nisi  to  review  this  decision  was  granted  on  the 
ground  : — "  That  on  the  evidence  the  justices  should  have  found 
that  the  defendants  were  the  employers  of  Mrs.  Rodgers  within 
the  meaning  of  sub-sec.  19  of  sec.  15  of  the  Factories  and  Shops 
Act  1900." 

The  Full  Court,  to  whom  the  matter  was  referred,  having  made 
the  order  absolute  with  costs  [Martin  v.  Beath  Schieas  &  Co.  {!),] 
the  defendants  now  appealed  to  the  High  Court. 

Irvine  (with  him  Cussen  and  Davis) ^  for  the  appellants.  The 
real  question  here  is  whether  a  merchant,  not  being  the  registered 
proprietor  of  a  factory  in  respect  of  particular  articles  of  clothing, 
who  makes  a  contract  with  the  registered  proprietor  of  a  factory 
in  respect  of  those  articles  for  the  manufactiu-e  of  those  articles 

(1)  (1905)  V.L.R.,  386 ;  26  A.L.T.,  96. 
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out  of  material  supplied  by  the  merchant,  is  bound  under  the  H-  C-  ^^  ^' 

Factories  and  Shops  Acts  to  pay  to  that  proprietor  of  a  factory  a       v_^ 

rate  of  piece-work  wages  equivalent  to  that  fixed  by  the  Special      Beath, 

Board  for  payment  to  adult  employes  generally.     A  factory  pro-  ^^^^^^      ^' 

prietor  is  not  an  employ^,  nor  is  a  merchant  an  employer  of  a  factory      Maetin. 

proprietor.     The  judgment  of  the  Supreme  Court  goes  on  the  . 

question  whether  employers  and  employes,  who  are  not  connected 

with  a  factory,  are  bound  under  the  Factories  and  Shops  Acts  to 

pay  the  rate  of  wages  or  piece-work  prices  fixed  by  the  Special 

Board  in  relation  to  any  trade.     Whatever  may  be  the  meaning 

of  employer  or  the  relation  between  employer  and  employe  under 

sec.  15  (19),  and  (20)  of  the  Factories  avd  Shoj^s  Act  1900,  those 

sub-sections  do  not  include  the  relation  between  the  appellants  and 

ilrs.  Eodgers.     The  element  of  personal  service  must  come  into 

that  relation.      Where  work  is  given  out  to  be  done  by  piece-work 

the  intention  is  that  it  shall  be  done  by  the  person  to  whom  it 

is  given  out.     Taking  into  account  the  general  relations  established 

by  the  Factories  and  Shops  Acts,  between  employers  and  employes, 

and  the  general  purposes  of  those  Acts,  it  was  never  intended  that 

a  contract  such  as  was  entered  into  in  this  case  should  be  affected. 

An  independent  contractor  is  not  an  employ^ :   Vamyleiu  v.  Park- 

gate  Iron  and  Steel  Co,  (1);    Ex  parte  Ratltbone  (2);  Marrow  v. 

Flimby  and  Bronxjhton  Moor  Coed  and  Fire  Brick  Co.  (3). 

[O'Connor  J. — Under  this  contract  there  was  nothing  to  pre- 
vent Mrs.  Rodgers  having  the  work  done  outside  Victoria. 

Griffith  C.J. — Whether  she  broke  the  law  or  not  had  nothing 
to  do  with  the  appellants.  According  to  the  decision  of  the  Full 
Court  a  joint  stock  company  could  not  contract  for  piece-work  to 
be  done  on  lawful  conditions.] 

It  was  possible  that,  by  having  the  work  done  by  apprentices  or 
improvers  in  her  factory,  Mrs.  Rodgers  might  have  got  the  work 
done  at  a  price  equal  to  or  less  than  that  paid  to  her  by  the 
appellants.  The  contrary  should  have  been  proved  by  the 
respondent  in  order  to  support  a  conviction. 

Counsel  also  referred  to  the  Factories  and  Shops  Act  1890,  sees. 
3,9;  Fa^ctories  and  Shops  Act  1896,  sec.  3(b);  Factories  and 
Shops  Act  1900,  sec.  15  (2) ;  Factories  and  Shops  Act  1903,  sec.  7. 

(1)  (1903)  1  K.B.,  851.  (2)  13  N.S.  W.  L.R.,  56.  (3)  (1898)  2  Q.B.,  588. 
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H.  C.  OFA.       Isaacs   A.-G.,   Mitchell    K.C.    (with   them    Bryant),   f' 
^_^        respondent.      The   word   "  employer  "    in   sec.    15   (19) 
Bkath,      Factories  and   Shops   Act   1900   is   not   used   in   the   se 
■^  "  moflter,"  but  it  means  there,  as  it  does  in  other  portions 

Martin.  A^t,  a  person  who,  within  the  meaning  of  the  Act,  is  an  "  o* 
of  a  factory,"  and  by  sec.  13  (0)  of  tlie  Factories  and  Slui 
1896  that  term  includes  persons  who  give  out  any  matei 
the  purpose  of  being  prepared  ov  manufactured  as  artii 
wearing  apparel  outside  a  factorj-  for  trade  or  sale.  Such  f 
are  referred  to  in  sec.  15  (2)  of  the  Factories  and  Shops  Ac 
by  the  word  "  employers,"  and  would  include  the  appellant 
use  of  the  word  "  piece-work  "  connotes,  not  that  there 
relationship  of  master  and  servant,  but  that  there  is  the  re! 
ship  referred  to  in  sec.  13  (6)  and  sec.  14  (1)  of  the  Factorl 
Shops  Act  1890.  The  provisions  of  the  Acts  are  intenti 
made  verj'  wide  in  oi-der  to  prevent  sweating.  Tlie 
"  employer"  in  sec.  15  (19)  of  the  Factories  and  Shops  Act 
ia  not  limited  by  using  the  word  "  employe."  Any  element 
as  that  the  work  was  intended  to  be  done  out  of  \'ictona, 
apprentices  or  impi-overa  in  a  factory,  might  be  brought  fo 
to  show  that  the  appellants  did  not  fix  a  piece-work  rate  coi 
to  the  Acts.  Tlie  onus  is  on  the  appellants  to  show  that  thej 
contracting  with  a  person  who  had  such  advantages  that  ti 
agreed  upon  would  not  infringe  the  determination  of  the  S 
Board.  Four  persons  working  together  constitute  a  factory 
the  Acts  (see  sec.  12  of  l\m  Factories  and  Shops  Act  1900).  i 
work  was  given  to  one  of  them,  and  it  was  divided  up  be 
all  of  them,  according  to  the  argument  for  the  appelltints. 
would  not  be  an  offence  against  the  Acts.  If  the  effect  < 
Acts  is  that  in  order  to  constitute  an  offence  under  sec.  1 
and  (20)  of  the  Factories  and  Shops  Act  1900  there 
be  the  relation  of  employer  and  operative  between  the  pari 
a  contract  to  do  piece-work,  that  means  tliat  no  pei-son  woi 
liable  for  paying  less  than  the  prescribed  wages  to  any  j 
other  than  the  person  who  in  fact  does  the  work.  It  i 
material  whether  the  contractor — Mrs.  Rodgera  in  this  case- 
the  work  herself  or  gets  others  to  do  it,  or  whether  she 
a  lower  or  a  higher  price  than   that   paid  under  the  or 
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contract.  All  that  sec.  15  (19)  and  (20)  of  the  Factories  and  Shops  H.  C.  op  A. 
Act  1900  is  concerned  with  is  the  price  paid  between  the  con- 
tracting persons.  The  first  thing  to  look  at  is  the  object  of  the  Beath, 
Acts  :  Local  Board  of  Health  of  Perth  v.  Maley  (1).  The  whole  ^""'^  *  ^^• 
object  would  be  defeated  if  the  interpretation  argued  for  on  behalf  Mabtin. 
of  the  appellants  is  right.  The  words  in  sec.  15  (19)  of  the  Factories 
and  Shops  Act  1900,  are  not  clear ;  they  are  not  restricted  to 
master  and  servant,  nor  to  a  case  where  the  employer  has  control 
over  the  employe  a«  to  doing  the  work,  e.g.,  when  or  where  it  is 
to  be  done.  Different  constructions  should  not  be  put  on  the 
same  word  occuning  several  times  in  the  same  document :  Ridge- 
way  V.  Mankittrick  (2) ;  In  re  Birks  ;  Kenyon  v.  Birks  (3).  All 
the  Acts  concern  themselves  wdth  is  the  person  who  pays  and  the 
person  who  receives  money.  The  appellants  without  doubt  are 
"employers"  within  the  meaning  of  sec.  13  of  the  Factories 
and  Shops  Act  1900.  Is  there  anything  to  suggest  that  a 
different  interpretation  is  to  be  placed  on  the  word  "  employer  " 
in  sec.  15  (19)  so  as  to  take  the  appellants  out  of  that  sub-section  ? 
The  intention  of  the  pai-ties  as  to  how  the  work  is  to  be  done  has 
nothing  to  do  with  the  offence  charged.  On  the  facts  Mrs. 
Rodgers  did  part  of  the  work  herself,  viz.,  the  cutting  out.  All 
work  done  outside  a  factory  is  outside  the  principle  of  master  and 
servant.  As  to  the  relation  of  master  and  servant  see  Elderton 
V.  Emmens  (4) ;  BaiU  v.  Baile  (5) ;  Pollock  on  Torts,  6th  ed., 
p.  78. 

Irvine  in  reply.  The  argument  for  the  appellants,  if  sustained, 
will  not  affect  the  main  principles  of  the  Factories  and  Shops  Acts. 
The  appellants  did  not  "  fix  "  a  price  or  rate  within  the  meaning 
of  sec.  15  (19)  of  the  FactoHes  and  Shops  Act  1900.  Fixing  a 
price  or  rate  contemplates  the  laying  down  a  rule  under  which 
payments  are  to  be  made,  or  that  a  scale  of  rates  is  fixed  under 
which  a  number  of  people  are  employed  and  to  be  paid.  The 
employer  must  have  some  sort  of  control  over  the  employes 
because  under  the  sub-section  there  must  be  conditions  under 

(1)  1  C.L.R.,  702,  at  p.  709.  (3)  (1899)  1  Ch.,  703. 

(2)  1  D.  &  War.,  84,  at  p.  93.  (4)  17  L.J.,  C.P.,  307,  at  p.  309. 

(5)  L.R.,  13  Eq.,  497. 
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which  the  work  is  to  continue  to  be  done,  and  they  are  to  be 
conditions  to  those  for  which  piece-work  rates  are  fixed. 

Tlie  Factories  and  Shops  Acts  are  limited  to  persons   wor 

'■  in  or  for  a  factory,  and  have  not  the  extended  meaning  givei 

the  Full  Court,  otherwise  the  limitation  of  the  Acts  in  sec. 

the  Factories  and  Shape  Act  1896  to  factones  in  a  city,  towi 

borough  would  be  defeated. 

One  of  the  results  of  the  construction  giving  the  extei 
meaning  would  be  that  for  manufacturing  articles  of  clothii 
person  in  a  country  district  could  not  pay  wages :  See  sec.  1. 
of  the  Factories  and  Sho2)B  Act  1896. 

Griffith  C.J.  The  question  tor  detenniiiation  in  this 
depends  upon  the  construction  to  be  put  on  the  word  "  emplo^ 
in  see.  15  (19)  of  the  Factories  and  Shops  Act  1900  (No.  II 
That  sub-section  provides  that: — "Any  employer  who  purs 
to  such  determination  fixes  and  paj's  piece-work  prices  or  i 
shall  base  sueli  piece-work  prices  or  rates  on  the  earnings  o 
average  worker  working  under  like  conditions  to  those  for  w 
the  pieeo-work  prices  or  rates  are  fixed  and  who  is  paid  by 
at  the  wages  rates  fixed  by  such  Special  Board."  The  appell 
contend  that  the  word  "  employer "  does  not  apply  to  pei 
who  are  not  owners  of  factories  for  carrying  on  tlie  partic 
work  in  question.  They  also  contend  that  the  sub-section 
not  apply  to  persons  who,  as  regards  the  persona  to  wliom 
rates  are  paid  or  to  be  paid,  do  not  stand  in  the  relatioi 
employer  to  an  operative  or  worker,  and  does  not  cover  the 
of  contracts  not  of  that  sort.  The  learned  Judges  of  the  Supi 
Court  devoted  their  attention  principally  to  the  first  of  t 
points,  and,  unfortunate!}'  for  us,  have  not  favoured  us  with  i 
reasons  on  the  second  point,  which  was  most  insisted  upon  hi 
us. 

In  order  to  arrive  at  a  conclusion  aa  to  the  construction  of 
section,  it  is  necessary  to  make  reference  to  the  history  of  the  1 
lation,  and  to  other  parts  of  tlie  Statute.  The  FactorieB 
Shops  Acts  up  to  1896  had  no  relation  to  the  wages  pai 
employes,  but  dealt  principally  with  the  sanitation  of  fact 
and  workshops,  with  the  hours  of  labour,  and  with  the  ag 
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persons  who  might  be  employed.  In  1896  the  legislature,  by  Act  ^-  C.  of  a. 
No.  1445,  undertook  to  deal  with  the  question  of  the  wages  paid 
to  operatives.  I  use  the  word  "  operative  "  a,s  the  word  used  by  Beath, 
the  Judges  of  the  Supreme  Court,  and  because  it  conveniently  Schjess  &  Co. 
expresses  the  idea  desired  to  be  conveyed.  By  Act  No.  1445  it  Martin. 
was  provided  by  sec.  13  (1)  that : — "  Every  occupier  of  a  factory  onfflth  c.j. 
or  work-room  who  has  work  done  elsewhere  than  in  his  factory  or 
work-room  shall  keep  a  record.  Such  record  shall  be  kept .  .  .  so  as 
to  be  a  substantially  correct  record  of  the  description  and  quantity 
of  w^ork  done  outside  of  such  factorv  or  work-room  and  of  the  name 
and  address  of  the  person  by  whom  the  same  is  done  and  the  prices 
paid  in  each  instance  for  such  work."  The  section  also  provided  by 
sub-sec.  (6)  that : — "  Every  person  who  issues  or  gives  out  .  .  . 
any  material  whatsoever  for  the  purpose  of  being  wholly  or  partly 
prepared  or  manufactured  outside  a  factory  or  work-room  as 
articles  of  clothing  or  wearing  apparel  for  trade  or  sale  shall  be 
deemed  to  be  the  occupier  of  a  factory  or  work-room  for  the 
purposes  of  this  section."  That  is  to  say  he  must  keep  a  record 
similar  to  that  required  to  be  kept  by  the  occupier  of  a  factory  ; 
and  he  was  ret^uired  to  show  it  to  the  inspector  if  required.  By 
the  following  section  (sec.  14(1))  every  person  who  outside  a 
factory  or  work-room  wholly  or  partly  prepared  or  manufactured 
for  trade  or  sale  any  articles  of  clothing  or  wearing  apparel  was 
required  to  give  notice  to  the  Chief  Inspector  of  his  full  name  and 
address  so  that  he  might  be  registered.  Then  in  sec.  15  the  legis- 
lature undertook  to  regulate  wages.  The  mode  adopted  was  to 
provide  for  the  appointment  of  boards  consisting  of  representatives 
of  the  employers  and  of  the  operatives.  They  were  appointed  by 
the  Govemor-in-Council  after  a  guasi-election  by  the  employers 
and  operatives  respectively,  sec.  15  (2)  providing  that: — "Of 
such  members  one  half  shall  be  appointed  as  representatives  of 
occupiers  of  factories  or  work-rooms  in  which  such  articles 
are  prepared  or  manufactured  and  one-half  as  representatives 
of  persons  employed  in  wholly  or  partly  preparing  or  manu- 
facturing such  articles."  Sec.  54  contained  provisions  for  dis- 
covering who  were  entitled  to  vote  at  elections  of  boards, 
and  that  section  was  afterwards  amended  by  sec.  5  of  Act  No. 
1518  so  as  to  include  in  the  list  of  electors  for  representatives  of 
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H.  C.  OF  A.    employers  persons  who,  although  not  occupiers  of  factories  or 

work-rooms,  gave  out  work  to  be  done  for  the  purposes  of  trade 

Beatu,      or  sale.     That  amendment  applied  to  the  case  of  the  manufacture 

ScHiEM&Co.  q£  clothing  and  wearing  apparel,  and  not  to  other  trades.  Then 
Martin,  j^ec.  15  (4)  of  Act  No.  1445  provided  that: — "So  far  as  regards  any 
Griffith  C.J.  articles  in  respect  of  which  any  Special  Board  is  appointed  every 
such  Special  Board  shall  determine  the  lowest  price  or  rate  of 
payment  payable  to  any  person  for  wholly  or  partly  preparing 
or  manufacturing  any  such  articles  specified  by  such  Special 
Board."  Sec.  15  (5)  provided  that: — "Such  price  or  rate  of  pay- 
ment shall  in  the  case  of  work  to  be  done  outside  a  factory  or 
work-room  be  fixed  at  a  piece-work  price  or  rate  only ;  but  in  the 
case  of  any  work  done  within  any  factor}^  or  work-room  it  may 
be  fixed  at  a  piece-work  price  or  rate  or  a  wages  price  or  rate  or 
both  as  the  Special  Board  thinks  fit."  So  far,  it  is  plain  that 
the  legislature  were  dealing  with  persons  standing  to  one  another 
in  the  relation  of  employer  and  operative.  They  fii-st  thought  only 
of  factories,  but  afterwards  they  extended  some  of  the  provisions 
to  persons  who  did  not  occupy  factories,  but  gave  work  out  to  be 
done  under  similar  conditions.  The  previous  provisions  related 
only  to  the  occupiers  of  factories.  This  is  the  first  section  in  which 
the  question  of  "piece-work"  comes  in,  and  it  is  clear  what  the 
legislature  meant  by  it  at  that  time.  We  know  what  piece-work 
is  generally  understood  to  mean,  that  is  to  say,  a  certain  amount 
of  work  to  be  done  upon  material  supplied  by  the  employer,  for 
which  the  worker  is  to  be  paid  a  certain  price  for  the  finished 
article  instead  of  being  paid  by  wages.  It  is  a  term  commonly 
used  in  speaking  of  the  relation  between  employer  and  operative, 
and  not  commonly  used  in  other  connections. 

By  a  later  Act,  No.  1654,  sec.  15  of  Act  No.  1445  was  repealed 
and  another  substituted  for  it.  The  powers  given  to  the  Board 
were  extended,  and  it  was  provided  by  the  new  sec.  15  (1)  that: 
"  In  order  to  determine  the  lowest  prices  or  rates  which  may  be 
paid  to  any  person  or  persons  or  classes  of  persons  for  wholly  or 
partly  preparing  or  manufacturing  either  inside  or  outside  a 
factory  or  work-room  any  particular  article  of  clothing  or  wearing 
apparel  or  furniture  ...  or  to  any  person  or  persons  or 
classes  of  persons  employed  in  any  process  trade  or  business  usuaUy 
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or  frequently  carried  on  in  a  factory  or  work-room  .  .  .  the  ^-  C.  op  A. 
Governor  in  Council  may  if  he  think  fit  from  time  to  time  appoint  ^  ^ 
a  Special  Board  ...  In  fixing  such  lowest  prices  or  rates  the  Brath, 
Special  Board  shall  take  into  consideration  the  nature  kind  and  ^^^^^  *  ^• 
class  of  the  work  and  the  mode  and  manner  in  which  the  work  Martin. 
is  to  be  done  and  the  age  and  the  sex  of  the  *  workers'" — which,  I  Griffith  c.j. 
think,  means  operatives.  Sub-sec.  (2)  provided  that  one-half 
of  the  number  of  members  of  the  Special  Boards  were  to  be 
representatives  of  the  "  employers,"  and  one-half  of  the  "  em- 
ployes." Those  terms,  "  employers  "  and  '*  employes,"  are  substi- 
tuted for  the  terms  used  in  Act  No.  1445,  which  were,  on  the  one 
hand,  "  occupiers  of  factories  or  work-rooms,"  and  on  the  other, 
"  persons  employed  in  wholly  or  partly  preparing  or  manufactur- 
ing such  articles."  In  sec.  15  of  Act  No.  1654  the  legislature  had 
again  in  mind  the  relationship  of  employers  and  operatives,  or, 
as  they  are  called  in  the  previous  sub-section,  "  workers."  By 
sub-sec.  (8)  of  that  sec.  it  was  provided  that : — "  Such  prices  or 
rates  of  payment  may  be  fixed  at  piece-work  prices  or  rates  or  at 
wages  prices  or  rates  or  both  as  the  Special  Board  thinks  fit,  pro- 
vided that  for  wholly  or  partly  preparing  or  manufacturing 
outside  a  factory  or  work-room  articles  of  clothing  or  wearing 
apparel  a  piece-work  price  or  rate  only  shall  be  fixed."  Stopping 
there  for  a  moment,  a  person  desiring  to  have  the  work  of  wholly 
or  partly  preparing  or  manufacturing  articles  of  clothing  or 
wearing  apparel  done  outside  a  factory  must  pay  piece-work  rates, 
that  is  to  say,  he  must  agree  with  the  operatives,  who  will  work 
for  him,  to  pay  them  piece-work  rates.  But  if  the  work  is  done  in 
a  factory  there  is  no  such  restriction.  It  may  be  done  at  piece- 
work rates  or  wages  rates,  and  wages  rates  vary  according  to  the 
quality  of  the  worker.  The  minimum  rate  fixed  by  the  Special 
Board  would  be  for  average  workers,  but  there  are  two  other 
classes  of  workers  who  may  be  employed  in  factories,  viz., 
apprentices  and  improvers,  and  the  Board  is  required  by  sub-sec. 
(10)  to  determine  the  lowest  wages  to  be  paid  to  them.  So  that 
a  person  desiring  to  have  work  done  might  have  it  done  in  his 
factory  if  he  had  one,  and,  whether  he  had  one  or  not,  he  might 
have  it  done  outside  a  factory,  but  in  that  case  he  must  pay 
piece-work  rates.     Then  there  is  a  provision  in  sub-sec.  (11)  that, 
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[,  C.  ofA.  when  a  price  or  rate  of  payment  has  been  fixed  by  a  Sp 

Board,  a  penalty  shall  be  impoaed  on  any  person  employing 

Bkath       other  person  at  a  lower  price  or  rate  of  payment  than  that  1 

HtKBsftCo.  jjy  (.[jg  Board.     Sub-sec.  (16)  provides  that  when  a  Special  B 

Martin,     has  fixed  a  wages  rate  only  for  doing  any  work  it  shall  nc 

wnchc.j.     lawful  to  pay  for  that  work  piece-work  rates.     That  sub-se< 

does  not  apply  to  clothing,  because  in  respect  of  it  work  i 

outside  a  factory  must  be  paid  for  at  piece-work  rates.     Sub 

(18)  provides  that: — "Any  Special  Board,  instead  of  .specifying 

lowest  piece-work  prices  or  rates  which  may  be  paid  for  wl 

or  partly  preparing  or  manufacturing  any  article,  may  deten 

tliat  piece-work  prices  or  rates  based  on  the  wages  rates  fixei 

such  Special  Board  may  be  fixed  and  paid  therefor  subject  to 

as  provided  in  the  next  following  sub-section."     Then  comes 

sec.  (19)  which  I  have  already  quoted,  and  which  is  the  prov: 

now  under  consideration. 

Now,  so  far,  it  would  appear  that  the  peraons  whom  the  leg 
ture  had  in  mind  all  through  were  persons  standing  in  the  relfi 
of  employer  and  opei'ative.  So  far  as  the  first  point  taki 
concerned,  and  which  was  not  very  fully  argued  before  us,  I  coi 
I  can  see  no  sound  reason  for  differing  from  the  conclusioa  o 
learned  Judges  of  the  Supreme  Court.  There  are  difficultit 
doubt  in  the  way,  to  which  I  need  not  refer,  nor  is  it  necessai 
express  a  final  conclusion  upon  the  point.  But  it  is  nece-ssai 
deal  with  the  other  point,  whether  sub-sec  (1!>)  applies  to 
present  case — whether  the  term  "employer"  applies  to  any 
except  a  person  standing  in  the  immediate  relation  of  empl 
to  the  operative  hy  whom  the  work  is  to  be  done.  It  wil 
necessary  in  determining  that  question  to  refer  to  the  facts  S' 
as  they  are  material.  The  charge  against  the  appellants  was  ■ 
being  employers  of  "  persons  engaged  in  the  preparation  or  m 
facture  of  articles  of  clothing  or  wearing  apparel  of  a  kirn 
which  applies  the  determination  of  the  Special  Board,  i 
appointed  under  the  Factories  and  Shops  Acts  to  determine 
lowest  price  or  rate  of  payment  which  might  be  paid  to  a  pe 
for  wholly  or  partly  preparing  or  manufacturing  either  insid 
outside  a  factory  or  work-room,  among  other  articles,  won 
aprons,  committed  a  contravention  of  the  provisions  of  suh 
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(20)  of  sec.  15  of  the  Factories  and  SAows  Act  1900,  in  that,  after   H.  C.  of  A. 

1 905 

such  Special  Board,  under  the  powers  in  that  behalf  conferred       ^ [^ 

upon  it  by  the  Factories  and  Shops  Acts,  instead  of  specifying  the  Beath, 
lowest  piece-work  prices  or  rates  which  might  be  paid  for  preparing  ^"*^^ 
or  manufacturing  the  articles  the  subject  of  its  consideration,  had  ^^ARTIN. 
determined  that  piece-work  prices  or  rates  based  on  the  wages  Griffith  c.j. 
rate  fixed  by  such  Special  Board  should  be  fixed  and  paid  by  the 
employer  as  provided  in  sub-sec.  (19)  of  the  said  recited  section,  the 
said  defendants  unlawfully  did  fix  and  pay  to  one  A.  Rodgers,  a 
lower  price  or  rate  for  preparing  or  manufacturing  aprons  than  a 
rate  based  on  what  an  average  worker  making  aprons,  and  work- 
ing under  like  conditions,  paid  at  a  wage  of  fourpence  an  liour  (the 
wages  rate  fixed  by  such  Special  Board)  would  earn  in  preparing 
similar  aprons."  This  charge  does  not  exactly  follow  the  words  of 
sub-sec.  (19)  which  is  alleged  to  have  been  contravened,  for  what 
an  employer  is  required  to  do  under  that  sub-section  is  to  "  base  " 
the  piece-work  prices  or  rates  on  certain  earnings,  whereas  the 
charge  is  that  he  "  did  fix  and  pay  "  a  lower  price  or  rate  than 
that  based  on  certain  earnings.  It  has  however  been  assumed  that 
the  charge  is  sufficiently  laid.  There  are  difficulties  of  construction 
that  would  arise  if  the  charge  had  strictly  followed  the  sub-section, 
which  it  is  not  necessary  to  deal  with  at  lengtli.  I  assume 
that  the  sub-section  means  that  an  employer  who,  although  he 
calculates  his  piece-work  prices  upon  the  earnings  of  an  average 
worker  so  far  as  he  understands  it,  yet  fails  to  do  so,  is  guilty  of 
an  offence. 

In  the  present  case  Mrs.  Rodgers  is  herself  an  underclothing 
manufacturer,  and  is  the  registered  occupier  of  a  factory  which 
is  required  under  the  Acts  to  be  registered.  She  had  for 
many  years  been  in  the  habit  of  doing  the  work  of  preparing 
articles  of  clothing  for  the  appellants.  In  the  present  case  she 
took  a  contract  to  make  up  two  hundred  dozen  aprons  at  the  price 
of  one  shilling  a  dozen,  which  was  afterwards  raised  to  one  shilling 
and  a  penny  a  dozen.  It  was  alleged  for  the  prosecution  that  the 
price  of  one  shilling  a  dozen  was  not  based  on  the  earnings  of  an 
average  w^orker  working  under  like  conditions  at  the  wages  rate 
of  foui'pence  an  hour,  the  wages  rate  fixed  by  the  Special  Board, 
and  evidence  was  given  which  was  quite  sufficient  to  establish 
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H.  C.  OP  A.  the  proposition  that  the  price  of  one  shilling  a  dozen  was  not 

^       sufficient  to  enable  a  person  working  at  piece-work  rates  to  earn 

Beath,      ^  wage  which  an  average  worker  would  earn  working  at  the 

ScHiEss  &  Co.  ^ageg  xdX^,     But  it  was  assumed  for  the  purposes  of  the  prosecu- 

Martin.     tion  that  the  work  to  be  done  under  the  contract  with   Mrs. 


Griffith  C.J.  Rodgers  was  to  be  done  at  piece-work  rates,  that  is  to  say,  was  to 
be  done  by  operatives  at  piece-work  rates.  If  it  had  been  neces- 
sary that  the  work  Mrs.  Rodgers  undertook  should  be  done  and 
paid  for  at  piece-work  rates,  then  clearly  the  carrying  out  of  the 
contract  would  have  led  to  a  breach  of  the  law  by  her.  Whether  the 
appellants  would  have  been  responsible  for  that  breach  it  is  not 
necessary  to  consider.  If  that  be  so,  many  of  the  evils  which  the 
Acb  was  intended  to  get  rid  of  would,  according  to  the  argument 
of  the  Attomey-Genei*al,  be  involved  in  such  a  contract.  But 
that  avssumes  that  the  work  Mrs.  Rodgers  was  to  get  done  was  to 
be  paid  for  by  her  at  piece-work  rates.  That  seems  to  me  to  be 
the  flaw  in  the  argument.  Such  work,  if  done  in  a  factory,  need 
not  be  done  at  piece-work  rates,  and  if  done  in  a  factory  at  wages 
rates,  those  wages  rates  might  vary  from  the  maximum  paid  to  a 
skilled  worker  to  the  least  amount  paid  to  the  youngest  improver 
or  apprentice. 

There  is  one  preliminary  question  of  fact  to  be  decided,  that  is, 
what  was  the  nature  of  the  contract  made  between  the  appellants 
and  Mrs.  Rodgers  ?  Having  regard  to  their  previous  courae  of 
dealing,  to  the  fact  that  she  was  an  independent  clothing  manu- 
facturer, and  that  she  took  a  very  large  order,  I  think  it  is 
manifest  on  the  face  of  it  that  the  relation  between  the  appellants 
and  Mrs.  Rodgers  was  not  that  of  employer  and  operative,  but  that 
of  independent  contractors.  But  it  is  said  that,  if  that  view  is 
taken,  the  law  may  be  evaded.  It  may  be  that  some  of  the 
intentions  of  the  legislature  may  be  defeated,  but  what  have  they 
said  ?  There  is  nothing  to  suggest  'prinwdj  facie  that  they  intended 
to  include  the  case  of  contractors  contracting  to  have  work  done 
by  wholesale.  I  cannot  see  my  way  to  the  conclusion  that  the 
word  "employer"  should  be  extended  to  cover  the  case  of  a  person 
dealing  with  an  independent  contractor  who  is  in  a  position,  if  he 
chooses  to  do  so,  to  carry  out  the  terms  of  the  contract  without 
violating  the  Statute. 
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Assume  for  a  moment  that  the  words  are  open  to  the  construe-  H.  C.  of  A. 
tion  contended  for  by  the  respondent,  and  see  what  remarkable 
results  follow.     The  words  in  sec.  15  (19)  must  have  the  same      Beath, 
meaning  whether  applied  to  clothing  or  furniture.     Suppose  in  "^  ^°^^  *  ^^• 
the  case  of  furniture  the  Board  had  fixed  a  wages  rate  only.     In      Martin. 
that  case  it  would  not  be  lawful  for  a  person  to  pay  for  such  work    crimth  c. j. 
by  piece-work  rates.     Then  the  singular  result  would  follow  that 
a  timber  merchant,  or  a  person  having  a  large  stock  of  timber, 
who  wished  to  have  it  made  up  into  chairs,  would  be  absolutely 
prohibited  from  entering  into  a  contract  with  another  person  to 
turn  out  chairs  for  him  at  so  much  per  chair.     Is  there  anything 
to  suggest  that  the  legislature  ever  intended  such  a  result,  or  even 
intended  to  make  such  a  provision  ?     That  would  be  a  necessary 
consequence  of  the  construction,  and  the  Attorney-General  had  to 
admit  that  that  would  be  so.  Another  singular  result  would  follow. 
Mrs.  Rodgers  is  the  registered  occupier  of  a  clothing  factory,  and, 
unless  she  is  prohibited  by  law  from  doing  so,  is  entitled  to  make 
a  contract  for  doing  work  in  her  factory.     It  is  therefore  perfectly 
lawful  for  her,  from  her  point  of  view,  to  make  a  contract  to  do 
work  for  any  body  at  any  rates  she  thinks  fit.     If  she  cannot 
carry  out  that  work  without  breaking  the  law  as  to  her  own 
operatives,  so  much  the  worse  for  her.     Assume  that  she  does  not 
intend  to  break  the  law,  but  that  she  proposes  to  pay  the  wages 
prescribed  by  the  Board.     Doing  the  work  in  her  factory,  she 
may,  perhaps,  do  it  at  the  cost  to  her  of  ninepence  a  dozen,  so 
that  at  a  rate  of  one  shilling  a  dozen  paid  to  her  she  would  make 
a  profit.     She  offers  to  the  appellants  to  do  the  work  for  them  at 
one  shilling  a  dozen.     Then,  according  to  the  argument,  the  con- 
tract, which  it  would  be  lawful  for  Mrs.  Rodgers,  it  would  be 
unlawful  for  the  appellants  to  make.      This  would  be  a  most 
extraordinary  result,  and  one  which  it  is  almost  impossible  to 
suppose  that  the  legislature  could  have  intended.     The  best  that 
can  be  said  in  favour  of  such  a  construction  is  that  the  Statute  is 
ambiguous.     But,  if  so,  the  fact  that  such  extraordinary  results 
would  follow  upon  one  construction — results  which  apparently 
the  legislature  never  contemplated — would  be  a  sufl5cient  reason 
for  rejecting  that  construction,  if  any  other  is  open  upon  the 
words  of  the  Statute. 


730  .  HIGH    COURT  [1905. 

H.  C.  OF  A.        I  am  of  opinion  that  the  real  nature  of  this  contract  was  that 

^^^'        it  was  a  contract  for  work  to  be  done  by  wholesale,  and  not  an 

Beath,      agreement  between  persons  standing  in  the  relation  to  one  another 

ScHiE-ss  &  Co.  qJ  employer  and  operative,  and  that  the  section  has  no  application 

Martin.      to  it. 

Griffith  C.J.  I  think  further  that  the  word  "  piece-work  "  itself  as  used  in 
sec.  15  involves  the  idea  of  a  contract  between  an  individual 
employer  and  an  individual  operative,  and  does  not  include  the 
case  of  an  ordinary  contract  made  between  two  independent 
persons,  one  of  whom  may  be  a  manufacturer,  by  which  payment 
for  work  done  bv  the  manufacturer  is  to  be  calculated  accord  in  cr 
to  the  number  of  articles  manufactured.  For  these  reasons  I 
think  that  the  appeal  should  be  allowed. 

Barton  J.     I  concur. 

O'CoXNOR  J.  As  to  the  question  which  was  decided  by  the 
Supreme  Court  of  Victoria,  I  adopt  the  reasoning  of  the  Chief 
Justice  of  Victoria,  and  I  am  of  opinion  that  the  Court  was  right 
in  coming  to  the  conclusion  that  sec.  15  (19)  of  Act  No.  1654 
applies  as  well  to  persons  employing  who  are  not  occupiers  of 
factories  as  to  persons  who  occupy  factories. 

As  to  the  other  question,  which  was  not  expressly  decided  by 
the  Supreme  Court,  and  which  now  comes  before  us  for  deter- 
mination, I  entirely  concur  with  the  conclusion  of  my  learned 
brother  the  Chief  Justice,  and  for  the  same  reasons. 

As  this  matter  is  one  of  considerable  importance  I  propose  to 
add  shortly  some  additional  reasons  which  commend  themselves 
to  me. 

The  real  offence  charged  under  sub-sees.  (19)  and  (20)  of  sec.  15, 
is  this,  that  the  defendants  were  guilty  of  a  contravention  of 
sub-sec.  19  in  that,  being  employers  within  the  meaning  of  that 
sub-section,  they  fixed  for  certain  work .  which  was  to  be  done 
for  them  a  rate  of  piece-work  not  according  to  the  pro\a- 
sions  of  sub-sec.  (19).  Now,  look  for  a  moment  at  the  contract 
which  w^as  made  by  Mrs.  Rodgers  with  the  appellants.  Mrs. 
Rodgers  is  the  proprietor  of  a  small  registered  factory,  and 
apparently  she  regularly  does  work  for  the  trade.     The  appel- 
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lants  wished  to  have  a  quantity  of  work  done  on  aprons  for  H-  C.  of  A. 
which  they  supplied  the  material,  and  they  made  a  contract 
with  Mrs.  Rodgers  to  supply  the  finished  article — 200  dozen  Beath, 
aprons,  at  the  price  of  one  shilling  per  dozen.  It  was  open  to  Schikss  &  Co. 
the  appellants  to  make  a  contract  with  Mrs.  Rodgers  which  Martin. 
would  come  within  the  provisions  of  sub-sec.  (19),  but  we  have  o'ConnorJ. 
to  look  in  every  case  at  what  the  contract  really  is,  to  consider 
the  quantity  of  the  order  and  the  whole  scope  of  the  contract. 
It  is  quite  clear  that  this  is  a  contract  in  which  Mrs.  Rodgers  was 
not  herself  to  be  the  operative,  but  by  which  she  undertook  to 
supply  the  completed  article  at  the  rate  I  have  mentioned,  the 
appellants  supplying  the  material.  What  were  the  rights  of 
the  parties  under  that  contract  ?  It  was  open  to  Mrs.  Rodgei-s 
to  do  the  whole  of  the  work  in  her  factory.  As  far  as  the 
evidence  goes  there  appears  to  have  been  no  reason  why  she 
should  not  pay  the  wages  rates  fixed  by  the  Board  for  the  work 
done.  It  was  also  open  to  her  to  give  the  w^ork  out  at  piece- 
work  rates,  for,  if  she  gave  it  out,  she  must  have  employed 
workers  at  piece-work.  From  the  nature  of  the  contract,  and 
by  its  very  terms,  the  appellants  had  no  control  over  the  way 
the  work  would  be  carried  out,  neither  could  they  have  any 
knowledge  of  the  conditions  under  which  the  work  was  to  be 
carried  out,  nor  of  the  comparison  between  those  conditions  and 
the  conditions  under  which  an  average  worker,  earning  fourpence 
an  hour  as  fixed  by  the  Board,  would  work.  Under  such  circum- 
stances, and  such  being  the  rights  of  the  parties  to  the  contract, 
it  is  alleged  that  the  making  of  the  contract  is  a  contravention 
of  sub-sec.  (19),  or,  to  expand  the  allegation,  that  by  reason 
of  that  contract  the  appellants  have  become  employers  who 
have  fixed  a  rate  to  be  paid  to  operatives  for  carrying  out  the 
work  which  is  not  in  accordance  with  sub- sec.  (19).  The  ques- 
tion depends  upon  whether  they  are  "  employers  "  within  the 
meaning  of  that  sub-section,  and  also  whether,  being  employers, 
they  have  fixed  a  rate  to  be  paid  to  the  operatives  who  carry  out 
the  work.     It  is  not  necessary  for  me  to  follow  the  learned  Chief 

■ 

Justice  in  the  analysis  which  he  has  made  of  the  sections  of  the 
Acts  preceding  Act  No.  1654,  and  the  history  of  the  legislation. 
I  propose  only  to  deal  with  the  Act  under  which  the  offence  is 
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H.  C.  OF  A.  charged.     I  find  it  very  difficult  to  escape  from  the  conclusion 
^^™.       that  in  every  section  of  it,  where  the  question  of  fixing  wages  is 
Beath,      dealt  with,  reference  is  made,  and  is  intended  to  be  made,  solely 
ScHiKss  &  Co.  ^  ^j^^  relation  of  the  employer  and  the  operative  who  carries  out 
Martin,     the  work.     In  sec.  15  (1),  which  provides  for  the  appointment  of 
cconnor  J.    the  Special  Boards  which  are  to  fix  prices,  the  words  are : — "  In 
order  to  determine  the  lowest  prices  or  rates  which  may  be  paid 
to  any  person  or  persons  or  classes  of  persons  for  wliolly  or 
partly  preparing  or  manufacturing   either   inside  or  outside  a 
factory  or  work-room  any  particular  articles  of  clotliing  or  wear- 
ing apparel,"  &c.    It  is  for  the  purpose  of  determining  the  lowest 
price  which  is  to  be  paid  for  manufacturing  or  preparing  eei"tain 
articles  that  the  Board  is  appointed.     Then  go  on  to  sub-sec.  (7), 
and  find  there  also  that,  so  far  a^s  regards  any  articles,  process, 
trade,  or  business  in  respect  of   which   any   Special   Boai-d   is 
appointed : — "  Such  Special    Board   shall   determine  the   lowest 
prices  or  rates  of  payment  payable  to  any  person  or  persons  or 
classes  of  persons  employed  in  such  process  trade  or  business  or 
for  wholly  or  partly  preparing  or  manufacturing  any  such  articles 
specified  by  such  Special  Board."     There  again  it  is  to  be  the 
lowest  prices  to  be  paid  to  persons  actually  employed  in  carrjnng 
out  the  work.    Sub-sec.  (8)  is  to  the  same  effect.    In  sub-sec.  (10) 
relating  to  the  position  of  improvers  and   apprentices,   exactlj' 
the  same  kind  of  language  is  used  as  that  in  regard  to  wages  in 
sub-sec.  (19)  and  the  other  sub-sections  I  have  referred  to.     Sub- 
sec.  (10)  provides  that : — **  When  determining  any  prices  or  rates 
of  payment  pursuant  to  this  section  every  Special  Board  shall 
also  determine  the  number  or  proportionate  number  of  appren- 
tices or  improvers  or  of  apprentices  and  improvers  (as  the  case 
may  be)  who  may  be  employed  within  any  factory  or  work-room 
or  shop  or  place,and  the  lowest  prices  or  rates  of  pay  payable  to  such 
apprentices  or  improvers  when  wholly  or  partly  preparing  or 
manufacturing  any  articles  as  to  which  any  Special  Board  has  made 
a  determination  or  w^hen  engaged  in  any  process  trade  or  business 
respecting  which  any  Special  Board  has  made  a  determination." 
Sub-sec.  (11)  points  even  more  strongly  to  the  relation  of  employer 
and  operative.    It  provides  that : — "  Where  a  price  or  I'ate  of  pay- 
ment for  any  person  or  persons  or  classes  of  persons  employed  in 
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any  process  trade  or  business  or  for  wholly  or  partly  preparing  or  H.  C.  of  A. 

manufacturing  any  articles  as  aforesaid  has  been  determined  by  a      ^ _]^ 

Special  Board  and  is  in  force,  then  any  person  who  either  directly  Beath, 
or  indirectly,  or  under  any  pretence  or  device,  attempts  to  employ  ^^^^*^^^  °- 
or  employs  or  authorizes  or  permits  to  be  employed  any  person  Martin. 
apprentice  or  improver  ...  at  a  lower  price  or  rate  of  wages  oconnor  j. 
or  piece-work  (as  the  case  may  be)  than  the  price  or  rate  so  deter- 
mined ..."  shall  be  liable  to  a  certain  penalty.  All  those 
sub-sections  in  their  language  point  to  dealing  only  with  the 
relation  of  employer  and  person  who  does  the  work.  When  we 
come  to  sub-sec.  (16)  already  referred  to  by  the  learned  Chief 
Justice,  we  find  there  a  consequence  would  follow  from  the  inter- 
pretation of  this  section  contended  for  by  the  respondent,  which 
certainly  would  lead  to  a  very  wide  extension  of  the  powers  of 
this  Act  to  control  the  liberty  of  individuals  to  make  their  own 
contracts.  Taking  the  case  of  clothing,  sub-sec.  (16)  provides  that : 
— ^**When  in  any  determination  a  Special  Board  has  fixed  a  wages 
rate  only  for  wholly  or  partly  preparing  or  manufacturing  either 
inside  or  outside  a  factory  or  work-room  any  articles  or  for  doing 
any  work  then  it  shall  not  be  lawful  for  any  person  to  pay  or 
authorize  or  permit  to  be  paid  therefor  any  piece-work  rates." 
As  far  as  clothing  is  concerned,  sub-sec.  (8)  provides  that  piece-work 
rates  only  can  be  paid  for  work  done  outside  a  factory.  Where  the 
work  is  done  inside  a  factory,  it  appears  to  me  that  the  sub-section 
is  equally  applicable  to  clothing  and  to  any  other  class  of  work. 
The  position,  therefore,  is  this — that,  if  under  sub-sec.  (11)  the 
Board  had  fixed  a  wages  rate  only  for  making  clothing  or  wearing 
apparel  in  a  factory,  it  would  be  quite  impossible  for  anyone  to 
enter  into  a  wholesale  contract  for  the  making  of  clothing  except 
at  wages  rates.  How  could  it  be  possible  to  carry  on  all  the 
ordinary  operations  of  business — which,  of  course,  must  be  cal- 
culated on  such  a  basis  as  to  give  a  profit — if  the  only  way  that 
this  work  can  be  done  is  by  a  contract  for  the  work  to  be 
carried  out  by  wages?  At  what  wages  ?  In  what  time  ?  Under 
what  conditions  is  the  work  to  be  carried  out  ?  All  these 
things  it  would  be  impossible  for  the  person  making  the  contract 
to  properly  control.  It  does  not  seem  to  me  possible  to  apply  the 
provisions  of  sub-sec.  (19)  to  a  case  of  this  kind.     Such  an  applica- 
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H.  C.  OF  A.  tion  of  the  sub-section  would  really  have  a  detrimental  effect 
^'  upon  the  operatives  themselves,  by  hedging  round  the  making  of 
Beath,  these  contracts  with  such  conditions  as  to  make  them  unworkable 
8cHu:ss&Co.  without  breaking  the  law.  No  doubt  the  evil  aimed  at  by  the 
Martin,  legislature  was  a  great  one  which  required  special  legislation,  and 
O'Connor  J.  was  One  arising  from  the  condition  of  society  in  which  it  is  neces- 
sary for  the  interests  of  the  operatives  themselves  to  take  away 
their  liberty  to  contract  as  they  think  fit.  It  was  open  to  the 
legislature  to  take  away  that  liberty  to  such  an  extent  as  to 
prohibit  a  contract  of  the  kind  I  have  mentioned.  But,  although 
we  are  bound  to  carry  out  the  intention  of  the  legislature  in 
all  respects  in  which  we  can  reasonably  infer  it  from  the  language 
used,  at  the  same  time  we  cannot  on  that  principle  allow  the 
rights,  which  other  persons  have  at  common  law  to  make  their 
own  contracts  in  their  own  way,  to  be  infringed  to  any  greater 
extent  than  the  legislature  has  expressed  by  its  language.  It 
appears  to  me  it  would  be  impossible,  without  holding  that  the 
legislature  intended  to  bring  about  a  state  of  things  not  indicated 
in  other  parts  of  this  Act,  that  the  Act  could  be  held  to  apply  to 
such  a  contract  as  we  have  here.  For  these  reasons  I  think  that, 
as  the  main  object  of  the  Act  was  to  protect  the  persons  actually 
working,  the  legislature  thought  fit  to  deal  only  with  persons 
employing  others  to  do  work.  Whenever  a  person  employs 
another  to  do  work  at  a  price  which  is  not  in  accordance  with 
the  scale  fixed,  then  there  is  a  remedy  by  prosecuting  the  person 
employing  the  operative.  I  do  not  think  it  was  intended  that 
the  Act  should  go  beyond  that,  and  render  liable  to  prosecution 
not  only  the  person  who  employed  the  operative,  but  also  every 
person  in  the  chain  of  contract  who  was  pecuniarily  interested 
in  having  the  work  done. 

There  was  one  argument  used  by  Mr.  Irvine  which  seemed  very 
strong.  It  was  this : — If  sub-sec.  (19)  applied  to  persons  who 
entered  into  a  contract  of  this  kind,  it  would  be  impossible  for 
the  person  making  the  contract — the  employer — to  really  carry 
out  the  provisions  of  the  Act  with  any  regard  to  fairness  to  him- 
self. For  instance,  if  this  work  is  given  out  at  certain  prices 
which  the  employer  arranges,  he  cannot  have  any  knowledge  as 
to  what  are  the  conditions  under  which  the  work  is  to  be  carried 
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out,  or  as  tx)  the  conditions  which  were  supposed  to  exist  when   H.  C.  of  a. 
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the  Special  Board  fixed  the  rates  of  wages.    Again,  when  a  prose-       .^^ 
cution  takes  place,  the  onus  of  proving  that  the  rate  fixed  and  the      Beath, 
price  paid  are  in  accordance  with  the  sub-section,  in  all  cases  lies   ^^^^      ^• 
on  the  defendant.     It  would  be  impossible  for  him,  in  a  contract      ^rARTix. 
of  this  kind,  fairly  to  discharge  that  onus.     For  these  reasons,  I     o-connor  j. 
am  of  opinion  that  the  appellant  did  not  come  within  the  pro- 
visions of  sub-sec.  (19)  in  making  this  contract.     I  concur  in  the 
order  of  the  Court. 

Appeal  allowed,  imth  costs.  Order  appealed 
frQin  discharged.  Order  nisi  discharged 
with  costs. 

Solicitors,  for  appellant,  W,  B.  &  0.  McCutcJieon,  Melbourne. 
Solicitor,  for  respondent,  Guinness,  Crown  Solicitor  for  Vic- 
toria. 

B.  L. 
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neceasaty  to  be  proved — Ejusdem  geiuris — Melbourne  Harbour  Trust  Act  1890 
{Victoria)  (iVb.  1119),  8.  110,*  SeveiUh  Sckedulef. 

Where  by  an  Ace  of  Parliament  a  wharfage  rate  is  imposed  on  all  goods, 
except  those  described  by  names,  coming  from  abroad  and  landed  at  a  wharf, 
and,  in  an  action  to  recover  the  rate  on  certain  goods,  it  is  alleged  by  the  de- 
fendant that  they  come  within  the  exception,  the  burden  of  proving  that 
allegation  is  upon  the  defendant. 

If  the  particular  name  has  a  well  known  original  meaning,  and  the  defen- 
dant wishes  to  prove  that  that  meaning  has  been  extended  so  as  to  include 
the  goods  upon  which  the  rate  is  sought  to  be  recovered,  he  must  prove  that, 
before  the  Act  was  passed,  goods  of  that  kind  had  been  imported,  that  persons 
knowing  the  nature  of  those  goods  had  called  them  by  that  name,  and  that, 
by  their  so  doing,  the  goods  had  become  commonly  known  by  that  name. 

Heldf  therefore,  in  the  absence  of  such  proof,  that  limestone  rock  phos- 
phatized  by  contact  with  the  droppings  of  birds,  is  not  ** guano"  within  the 
meaning  of  sec.  110  of  tbe  Melbourne  Harbotir  Thrust  Act  1890. 

The  words  **  goods  not  otherwise  enumerated  "  in  the  Seventh  Schedule  to 
that  Act  mean  **  goods  not  otherwise  enumerated  in  any  other  of  the  groups 
of  articles  contained  in  the  Schedule,"  and  are  not  confined  to  goods 
ejusdem  generis  with  those  goods  the  names  of  which  they  follow. 

Under  sec.  110  of  that  Act  and  the  Seventh  Schedule  to  it,  the  rate  charge- 
able on  any  item  set  out  in  that  schedule  continues  to  be  chargeable  until  an 
alteration  in  the  rate  on  that  particular  item  is  made  by  the  Commissioners. 

Decision  of  the  Supreme  Court  affirmed. 


Appeal  from  the  Supreme  Court. 

*  Sec.  110  of  the  Melbowne  Har^ 
bour  Trust  Act  1890  is  as  follows  : — 

"110.  It  shall  be  lawful  for  the 
Commissioners  to  demand  collect  and 
receive  in  respect  of  all  goods  mer- 
chandise and  things  whatsoever  ex- 
cept goods  belonging  to  Her  Majesty's 
Government  passengers'  luggage 
guano  bones  bone-dust  and  live  stock 
and  goods  arriving  coastwise  from 
any  place  within  Victoria  landed 
from  any  vessel  at  any  wharf  dock 
pier  jetty  landing  stage  slip  or  plat- 
form within  the  port  the  tolls  and 
rates  to  be  from  time  to  time  deter- 
mined by  regulation  under  this  Act ; 
and  until  such  regulation  be  made 
the  tolls  and  rat«s  to  be  demanded 
collected  and  received  shall  be  the 
wharfage  rates  contained  in  the 
Seventh  Schedule  co  this  Act,"  &c. 

t  The  Seventh  Schedule  is  as  fol- 
lows : — 
**  Liquids  in  bulk —  s.  d. 

Tun  or  butt  each  3    0 

Pipe  or  puncheon  ,,     2    0 


Hogshead  each 

Barrel  or  quarter-cask 
Octave  keg  drum  tin  jar  or 
other  small  single  pack- 
age 
Other  goods — 
Case  crate  cask  bale  box 
bundle   trunk  bag  keg 
firkin  or  package  measur 
ing 


»» 


t) 


8. 
I 

0 


Steam  boilers  millstones  chains 
machinery  railway  materials 
pig  iron  cordage  oakum  flax 
or  other  fibrous  materials 
carriages  furniture  and  goods 
not  otherwise  enumerated, 
&c. ,  &c.  per  ton 


0 
6 


0    3 


30  cubic  feet 

,and 

upw 

ards         3 

0 

20    „ 

„     to  30  2 

0 

10     „ 

„     „  20  1 

6 

6     „ 

„     .,  10  0 

9 

3     ., 

„    ,.   fi  0 

6 

1     » 

,.     „    3  0 

3 

Less  than  1  foot 

0 

2 

3    0 
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An  action  was  brought  in  the  Supreme  Court  of  Victoria  by 
The  Melbourne  Harbour  Trust  Commissioners  against  Cuming 
Smith  &  Company  Proprietary  Limited,  claiming  £300  for 
wharfage  rates  at  3s.  per  ton  on  2,000  tons  of  rock  phosphate 
landed  in  Melbourne  in  May,  1901,  ex  "  Emma."  On  a  summons 
for  directions  it  was  ordered  that  the  parties  should  proceed  to 
trial  of  the  questions  agi'eed  upon  between  them,  viz. : — (1)  Are 
the  goods  referred  to  in  the  endorsement  on  the  writ  of  summons 
herein  "guano "  within  the  meaning  of  sec.  110  of  the  Melbourne 
Harbour  Trust  Act  1890  ?  (2)  Are  the  plaintiffs  entitled  to 
any,  and,  if  so,  to  what  sum  for  wharfage  rates  upon  the  said 
goods? 

At  the  hearing  of  the  action  before  Hood  J.  it  was  proved  that 
regulations  were  made  by  the  Melbourne  Harbour  Trust  Com- 
missioners in  1900  providing  that : — "  The  tolls,  rates  and  charges 
set  opposite  the  items  undermentioned  shall  be  payable  in  respect 
of  the  several  matters  to  which  the  same  refer,  and  shall  not  be 
in  lieu  of  any  wharfage  rate  or  toll  if  any  for  the  same  matters 
respectively  prescribed  by  the  Act,  viz."  Then  followed  a  list  of 
items  and  rates  thereon  varying  considerably  from  those  in  the 
Seventh  Schedule  to  the  Act,  and  not  containing  any  rate  for 
"  goods  not  otherwise  enumerated."  Evidence  was  given  as  to 
the  composition  and  history  of  the  material  sought  to  be  charged 
with  the  rate,  and  as  to  the  commercial  meaning  of  "  guano." 
The  nature  of  that  evidence  is  suflSciently  indicated  in  the  judg- 
ment hereunder. 

The  learned  Judge  found  that  "guano"  was  originally  the 
name  given  only  to  the  accumulated  excrement  of  sea  birds  found 
in  the  dry  climate  of  Peru,  and  rich  in  phosphoric  acid  and 
nitrogen ;  that  the  meaning  of  the  word  had  become  extended  so 
as  to  include  bird  excreta  from  which  substantially  all  the 
nitrogen  had  been  washed,  but  not  so  as  to  include  a  substance 
which  had  originally  been  coral  but  which  had  been  phosphatized 
by  contact  with  bird  excreta ;  and  that  the  substance  in  respect 
of  which  the  rates  were  claimed  was  phosphatized  coral  and  not 
bird  excreta.  He  also  held  that  the  Seventh  Schedule  to  the  Act 
was  operative  except  as  to  any  particular  item  specifically  altered 
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H.  C,  OF  A.    by  the  regulations  of  1900.     He  therefore  gave  judgment  for  the 

^^        plaintiffs  for  £300  with  costs. 

CcMiNo  On  appeal  to  the  Full  Court  [Holroyd,  a'Beckett  and  Hodges 

^"^™  *  ^*'-  J  J.]  this  judgment  was  affirmed.     As  to  the  meaning  of  sec.  110 

V.  of  the  Melbourne  Harbour  Trust  Act  1890,  and  of  the  Seventh 

Melbourne: 
Harbour     Schedule  thereto,  Holroyd  J.  said : — "  In  order  to  make  any  sense 

CoMMis-  ^^  ^^®  Seventh  Schedule  to  the  Alelbowime  Harbour  Trust  Act 
sKiNERs.  1890, 1  am  driven  to  construe  the  words  *  not  otherwise  enumer- 
ated '  as  meaning  not  enumerated  in  any  other  of  the  groups  of 
articles  contained  in  the  said  Schedule,  there  being  a  different 
amount  of  rate  assigned  to  each  of  such  groups ;  and  I  agree 
therefore  with  the  other  members  of  the  Court  that  the  rates  on 
the  items  in  the  Seventh  Schedule  are  to  be  charged  until  the 
Commissioners  deal  with  those  rates  respectively,  and  that  an 
alteration  in  the  amount  to  be  charged  upon  any  one  or  more 
items  wQuld  not  affect  the  rate  upon  any  other  item  unaltered  by 
the  regulations." 

The  defendant  Company  now  appealed  to  the  High  Court. 

Coldham  and  Cussen,  for  the  appellant.  For  the  purposes  of 
this  appeal,  it  is  admitted  that  the  material  in  question  here  ha^ 
been  brought  into  existence  by  the  phosphatization  of  coralline 
rock  brought  about  by  the  chemical  action  of  bird  droppings 
upon  that  rock.  The  first  question  is,  was  this  material  com- 
mercially known  as  guano  when  the  Melbourne  Harbour  Trust 
Act  was  passed  ?  That  depends  on  the  proper  inferences  to  be 
drawn  from  the  evidence,  and  as  the  truthfulness  of  the  witnesses 
is  not  impeached,  this  Court  is  in  as  good  a  position  to  draw  the 
inferences  as  the  Judge  of  first  instance,  and  should  draw  them  : 
Montgomerie  &  Co.  v.  Wallace-James  (1).  This  first  question 
turns  on  the  history  of  the  cargoes  of  material  which  were 
imported  into  Victoria  prior  to  the  present  importation,  and  were 
admitted  to  be  "  guano."  No  finding  was  made  by  Hood  J.  as  t6 
whether  that  material  consisted  of  bird  droppings  or  not.  If 
some  of  it  was  phosphatized  coralline  rock,  the  finding  as  to  the 
meaning  of  "  guano  "  is  contrary  to  the  evidence.  The  mercantile 
or  trade  meaning  is  that  which  should  be  adopted :  Svxillow  v. 

(1)  (1904)  A.C.,  73,  atp.  74. 
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Jdusgrove  (1 ) ;  Lord  Provost  and  Magistrates  of  Glasgow  v.  Farie  ^-  ^-  ^^  -^• 

(2).     The  extent  to  which,  the  trade  meaning  departs  from  the  ^' 

popular  or  ordinary  meaning  affects  merely  the  difficulty  of  proof      cumino 

and  nothing  else.     The  question  whether  any  particular  cargo  of  ^^"^^  *  ^*' 

material,  which  is  different  from  that  which  has  come  in  before,     .     '^•• 

Melbournk. 

is  covered  by  the  trade  meaning,  depends  upon  the  amount  of  Harbopr 
difference  and  what  the  trade  is.  Here  the  difference  alleged  by  commis- 
the  respondents  is  immaterial,  and  the  theory  on  which  it  is 
based  is  unintelligible  to  merchants.  The  difference,  if  it  exists, 
can  only  be  proved  by  a  microscopic  examination  by  an  expert 
scientist  and  by  reference  to  a  theory  of  geologists.  Such  an 
element  cannot  enter  into  the  trade  meaning  of  a  word.  If,  as  a 
matter  of  construction,  the  trade  meaning  is  to  be  adopted,  it  will 
not  be  qualified  by  the  popular  or  scientific  meaning.  Hood  J. 
has  not  found  what  is  the  trade  meaning  of  "  guano."  That 
trade  meaning  does  not  involve  the  fact,  or  the  knowledge 
of  the  fact,  that  the  material  was  composed  either  wholly  or 
partly  of  the  residue  of  bird  excreta,  or  the  result  of  the  deposit 
of  bird  excreta,  but  it  only  involves  the  belief  in  that  fact 
The  evidence  shows  that  in  1890  the  trade  meaning  of  "  guano  " 
was  material  arriving  in  bulk  from  overseas  containing  a  certain 
percentage  of  phosphates,  whether  with  or  without  nitrogen, 
or  whether  in  blocks  or  in  powder,  at  all  events  if  such  material 
came  from  the  guano  islands  of  the  Pacific.  Hood  J.  adds  to 
that  meaning  the  words  "  and  not  being  the  result  of  the 
constituents  of  bird  excreta  permeating  the  subjacent  rock." 
It  is  not  destructive  of  this  argument  that  merchants  believe  the 
material  to  be  the  residue  or  the  result  of  bird  excreta.  That 
meaning  involves  a  chemical  test,  but  not  a  geological  test  to 
which  no  certain  answer  could  be  given.  Assuming  that  there 
is  evidence  to  support  that  trade  meaning  of  "  guano,"  there 
is  no  evidence  which  displaces  that  meaning.  There  is  no  sub- 
stantial reason  for  differentiating  between  the  residue  and  the 
result  of  bird  excreta.  Hood  J.  bases  his  finding  as  to  the  exten- 
sion of  the  meaning  on  the  fact  that  there  was  no  conscious 
extension  of  that  meaning  to  include  the  result  of  bird  excreta. 
That  is  immaterial  because  the  knowledge  that  the  material  was 

(1)  11  V.L.R.,  797.  (2)  13  App.  Cas.,  657. 
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the  result  and  not  the  residue  of  bird  excreta  is  not  involved  in 
the  trade  meaning.  The  use  of  the  words  "  bones  and  bone  dust " 
in  sec.  110  of  the  Melhoume  Harbor  Trust  Act  1890  favours  the 
view  that  material  which  can  be  used  for  manure,  whether  ground 
or  unground,  is  included  in  the  word  "  guano."  Words  of  excep- 
tion in  a  taxing  Act  should  be  given  a  liberal  construction : 
Armytage  v.  Wilkinson  (1);  Commissioner  of  RiiiLwaya  v. 
Hyland  (2).  The  Seventh  Schedule  is  not  clear  or  unambiguous. 
The  words  "  goods  not  otherwise  enumerated  "  should  be  iiit?er- 
preted  ejtLSclem  generis  with  "  steam  boilers,  millstones "  fee- 
That  might  leave  a  large  number  of  goods  free  from  wharfage 
rates,  but  the  Commissioners  have  power  to  make  other  regula- 
tions-    [They  also  referred  to  Cosher  v.  Holmes  (3).] 


Duffy  K.C.,  Mitchell  K.C.  and  Bevan,  for  the  respondents,  were 
not  called  on. 


24th  August. 


Griffith  C.J.  This  case  has  been  very  fully  argued,  and  the 
argument  has  left  no  doubt  on  our  minds  as  to  the  conclusion 
at  which  we  ought  to  arrive.  The  question  is  whether  tlie 
material  in  question  which  formed  the  cargo  of  the  ship  "  Emma," 
is  "guano"  within  the  meaning  of  sec.  110  of  the  Melbourne 
Harbm'  Trust  Act  1890.  It  is  conceded  that  the  question  for  the 
Court  is,  whether  at  the  time  when  that  Act  was  passed,  this 
material  had  acquired  the  name  of  "  guano  "  in  such  a  sense  that 
Parliament  must  be  understood  to  have  included  it  in  the  term 
"  guano  "  in  the  exception  to  sec.  110. 

There  was  a  great  deal  of  evidence  which  was  very  f uUy  dis- 
cussed before  us.  For  my  own  part  I  should  be  contented  to 
rest  upon  the  conclusions  of  fact  at  which  Hood  J.,  the  Judge 
of  first  instance,  arrived,  and  the  reasons  he  gave  for  arriving 
at  those  conclusions,  and  also  upon  the  reasons  given  by  Holroyd 
J.  on  the  appeal  to  the  Full  Court.  But,  as  the  matter  was  argued 
so  fully,  it  is  perhaps  more  satisfactory  to  the  parties  to  state  the 
conclusions  which  appear  to  follow  from  the  evidence  taken  as  a 
whole. 


(1)  3  A  pp.  Ca8.,  355. 


(3)  2  B.  &  Ad.,  592. 


(2)  56L.J.P.C.,  76. 


2  C.L.R.] 


OF  AUSTRALIA. 


741 


It  is  admitted,  and  is  common  ground  to  both  parties,  that 
"  guano  "  is  a  term  which  was  originally  applied  to  deposits  of 
bird  droppings  generally  found  on  islands,  sometimes  in  caves. 
Those  droppings  in  the  courae  of  many  years,  centuries,  or  perhaps 
thousands  or  millions  of  years,  have  in  many  instances  become  con- 
jsolidated,  and  on  casual  observation  would  appear  to  be  a  mineral. 
It  is  said  that  in  some  cases  it  is  necessary  to  adopt  blasting  in 
order  to  get  the  material  out.  But  the  original  sense  in  which  the 
word  "  guano  "  was  used  was  bird  droppings  either  in  an  uncon- 
jsolidated  form  or  in  a  consolidated  form  as  the  result  of  rain  falling 
upon  them  for  a  long  period  of  time.  The  way  in  which  Hood  J. 
put  it  was  "  the  meaning  of  the  word  must  be  confined  to  the  deposit 
of  sea  birds  whether  leached  or  not."  The  question  then  is  primd 
Jade  whether  the  material  in  question  comes  within  that  definition. 
The  defendants  allege  that  in  Victoria  before  1890  the  word 
"  guano"  had  acquired  a  more  extended  meaning,  and  was  no  longer 
referable  to  the  substance  consisting  of  bird  droppings  lying  upon 
the  surface  of  the  ground,  but  had  been  extended  to  everything 
found  on  certain  islands,  which  has  the  same  chemical  constituents 
as  the  consolidated  bird  droppings.  It  appears  from  the  evidence, 
and  may  be  taken  to  be  a  matter  of  common  knowledge,  that  these 
deposits  were  generally  made  upon  coral  islands  in  the  Pacific. 
Everyone  who  has  seen  coral  reefs  knows  that  the  surface  is  usually 
very  uneven,  and  that  there  are  often  great  depressions.  In  the 
course  of  time  these  vast  deposits  of  bird  droppings  appear  to 
have  covered  the  coral  and  filled  the  depressions  until  the  whole 
surface  was  level,  much  as  the  desert  sandstone  often  covered 
great  tracts  of  country  filling  up  the  inequalities  to  one  level. 
The  material  has  been  then  acted  upon  by  rain  which  has 
^consolidated  portion  of  it  and  washed  the  rest  away.  That 
appears  to  be  the  ordinary  way  in  which  these  deposits  have  been 
formed.  It  appears  that  there  are  several  islands  in  the  Pacific 
Ocean  and  the  neighbouring  seas  from  which  this  guano  has  been 
imported  into  Victoria  for  many  years.  Particular  evidence  was 
given  as  to  two  of  them,  Maldon  Island  and  Ocean  Island,  and 
photographs  were  produced  of  the  latter  island.  On  that  island 
the  deposit  is  some  feet  in  thickness,  and  in  the  course  of  working 
the    underlying  coral  rock  has  been   denuded.     In    the  case  of 
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Maldon  Island  we  have  the  evidence  of  two  witnesses  who  have 
been  there.  One  of  them  says  that  the  depth  of  the  depasit  is 
from  2  to  6  feet,  and  that  there  are  pockets  which  are  very  deep, 
some  going  below  the  level  of  the  sea.  The  other  witness  gives 
similar  evidence. 

Hood  J.  was  of  opinion  that  the  commercial  use  of  the  word 
"  guano "  had  been  extended  to  cover  these  deposits,  although 
they  had  been  consolidated  so  as  to  be  hardly  distinguishable  f  roni 
rock,  and  a  good  deal  of  evidence  was  given  to  show  that  it  was 
kno\vn  as  rock  phosphate.  In  the  present  case  the  defendant- 
endeavoured  first  to  prove  that  the  material  in  question  consisted 
of  deposit*  of  this  sort,  or,  that  if  it  did  not,  the  term  "  guano  "^ 
had  been  extended  so  as  to  cover  other  material  of  the  same 
chemical  constitution.  The  first  point  is  not  in  question  before 
this  Court,  nor  was  it  before  the  Full  Court,  because  it  is  formalh' 
admitted  that  the  material  in  question  was  phosphatic  rock,  which 
was  explained  by  Mr.  Coldham  to  mean  coralline  rock  phospha- 
tized  by  overlying  bird  deposits.  It  appears  that  in  some  in- 
stances when  guano  properly  so  called  has  been  lying  for  a  long 
time  upon  coralline  rock,  the  element  of  phosphorus  in  the  guano 
has  in  some  way  passed  down  to  and  come  into  chemical  combi- 
nation with  the  element  of  lime  in  the  coralline  rock  forming 
phosphate  of  lime.  The  question  is  whether  the  coral  so  changed 
in  consequence  of  contact  with  the  guano  lying  above  it  into 
phosphate  of  lime,  which  chemically  is  not  distinguishable  from 
the  phosphate  of  lime  in  the  guano,  is  guano. 

It  appears  to  me  upon  that  question  the  onus  is  upon  the 
parties  alleging  it. 

We  start  with  the  proposition  that  "  guano  "  means  the  deposit 
of  bird  droppings.  It  is  said  that  in  Melbourne  guano  means 
anything  having  certain  properties  w^hich  it  has  acquired  from 
contact  with  bird  droppings,  or,  as  Mr.  Cussen  put  it,  "  material 
arriving  in  bulk  from  overseas,  containing  a  certain  percentage 
of  phosphates  whether  with  or  without  nitrogen  or  whether  in 
blocks  or  powder,  at  all  events  if  such  material  comes  from  the 
guano  islands  of  the  Pacific."  The  onus  is  upon  the  defendant 
How  is  it  discharged  ?  In  order  to  discharge  it,  it  appears  to  me 
the  defendant  must  establish  three  things :  first,  that  before  1890 
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that  persons  knowing  the  nature  of  that  material  called  it  guano ; 
and  thirdly,  that  by  their  so  doing  the  material  had  become 
commonly  known  as  guano.  I  am  bound  to  say  that  taking  the 
whole  of  the  evidence  for  the  defendant,  I  do  not  find  any 
evidence  fit  to  be  left  to  a  jury  on  any  one  of  these  points.  There 
was  no  evidence  that  any  material  of  this  sort  was  introduced 

into  Victoria  before  1890.     The  evidence  is  that  Christmas  Island,        

from  which  this  material  came,  has  only  been  used  for  a  short  Griffith  c.j. 
time  as  a  place  from  which  phosphates  have  been  obtained. 
Three  cargoes  have  arrived  in  Melbourne  within  the  last  two 
years.  That  island  is  said  to  be  of  a  singular  character  in  that 
the  deposits  of  guano  have  gone,  and  that  nothing  is  left  but  the 
underlying  coralline  rock  upon  which  the  deposit  had  rested.  On 
Maldon  and  Ocean  Islands  the  deposit  still  remains.  But  if  any 
material  of  this  sort  had  been  introduced  into  Victoria  before 
1890,  and  had  been  mistaken  by  some  persons  for  guano — as  it 
might  have  been — that  would  only  prove  that  these  persons 
thought  something  was  guano  which  was  not  guano,  and,  without 
intending  to  ini.slead  others,  had  called  it  guano.  That  seems  to 
me  a  very  different  thing  from  saying  that  guano,  instead  of 
meaning  the  residue  of  bird  droppings,  had  come  to  include  rock 
phosphatized  by  bird  droppings. 

Shortly,  the  evidence  on  this  point  was  that  of  two  persons 
engaged  in  the  importation  of  this  material,  who  used  the  word 
without  reference  to  origin,  because  for  their  purposes  it  made  no 
difference  where  the  material  came  from.  All  they  were  concerned 
with  was  the  chemical  constituents  of  the  material.  So  long  as  it 
contained  80  per  cent,  of  phosphates  they  were  satisfied.  So  that 
on  that  point  also  it  appears  that  the  defendant  failed.  There  was 
no  evidence  from  which  the  Court  could  come  to  the  conclusion 
that  the  word  guano  had  the  extended  meaning  for  which  the 
defendant  contends. 

The  material  being  admitted  to  be  not  guano  in  the  sense  in 
which  that  term  is  generally  accepted,  or  in  the  wider  sense  to 
which  it  had  become  extended,  cannot  be  brought  into  Melbourne 
without  paying  the  wharfage  rate  imposed  by  the  Seventh 
Schedule,  unless  it  can  be  so  brought  in  by  reason  of  the  construe- 
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tion  of  the  language  of  the  Schedule  itself,  that  is  by  holding  that 
it  is  not  within  the  words  "  goods  not  otherwise  enumerated " 
because  it  is  not  ejitsdem  getieris  with  the  things  mentioned 
immediately  before.  Upon  that  point  I  agree  with  the  Supreme 
Court. 

For  these  reasons  I  am  of  opinion  that  the  appeal  fails. 

Even  if  the  evidence  had  not  been  so  clear  as  I  think  it  is 
against  the  appellant,  still  it  would  have  required  a  great  pre- 
ponderance of  evidence  in  the  appellant's  favour  to  induce  us  to 
reverse  a  judgment  of  the  Full  Court  in  which  they  unanimously 
supported  the  judgment  of  the  Judge  of  first  instance  on  a 
question  of  fact.     For  these  reasons  the  appeal  will  be  dismissed. 

Barton  J.     I  am  entirely  of  the  same  opinion. 

O'Connor  J.     I  am  also  of  the  same  opinion. 

Appeal  dismissed  imth  costs. 

Solicitors,  for  appellant,  Braham  &  Pirani, 

Solicitors,  for  respondents,  Mallesoriy  England  Jk  Stewart. 
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In  an  action  for  malicious  prosecution  for  defamation  the  plaintiff,  in  order    H.  C.  of  A. 
to  establish  the  absence  of  reasonable  and  probable  cause,  must  prove  that 
the  facts  known  to  the  defendant,  at  the  time  when  he  initiated  the  prosecu- 
tion, were  inconsistent  with  an  honest  belief  upon  reasonable  grounds  that 
the  plaintiff  could  not  establish  a  defence  to  the  charge. 


Sec.  12  of  the  Defamation  Act  (N^.  W.)  (No.  22 of  1901)  makes  ita  criminal 
offence  to  maliciously  publish  a  defamatory  libel.  Sec.  13  provides  that  on 
the  trial  of  an  indictment  or  information  for  such  a  libel,  the  truth  of  the 
defamatory  matter  may  be  inquired  into,  but  shall  not  amount  to  a  defence 
unless  it  was  for  the  public  benefit  that  the  defamatory  matter  should  be 
published.     Such  a  defence  must  be  specially  pleaded.  ' 

The  respondent  was  prosecuted  by  the  appellant  for  criminal  libel,'  and  was 
committed  for  trial,  but  the  Attorney-General  declined  to  file  a  bill.  The  libel 
was  contained  in  a  private  letter  alleging  corruption  on  the  part  of  the  appel- 
lant and  the  directors  of  a  company  of  which  the  appellant  was  general 
manager.  The  respondent  brought  an  action  against  the  appellant  for  malicious 
prosecution,  and  in  support  of  the  allegation  of  corruption,  gave  evidence  of 
facts  which  must  have  been  within  the  knowledge  of  the  appellant  when  lie 
initiated  the  prosecution.  These  facts  were  open  to  the  construction  piit 
upon  them  by  the  respondent  in  the  libel,  but  were  also  reasonably  capable 
of  a  construction  more  favourable  to  the  appellant.  The  jury  found  for  the 
plaintiff. 

Held,  that,  inasmuch  as  the  facts  proved  by  the  respondent  were  not  incon- 
sistent with  the  existence  in  the  appellant's  mind  of  an  honest  l>elief  on 
reasonable  grounds  that  the  charges  in  the  libel  were  not  justifiable  and  that 
the  respondent  was  therefore  guilty  of  the  offence  of  libel,  the  respondent  had 
failed  to  discharge  the  onus  cast  upon  him,  as  plaintiff,  of  proving  an  absence 
of  reasonable  and  probable  cause,  and  should  have  been  nonsuited. 

Abrath  v.  North-Eastern  Railway  Go.^  11  Q.B.D.,  440;  11  App.  Cas.,  247  ; 
and  Cox  v.  English  Scottish  and  Australian  Banky  (1905)  A.C.,  168,  followed. 

Held,  also,  that  the  plaintiff  in  the  action  was  entitled  to  give  evidence 
which  would  have  supported  a  plea  of  justification  under  sec.  13  of  the 
Defamation  Act  1902. 

In  considering  the  question  whether  the  publication  of  defamatory  matter 
was  for  the  public  benefit  within  the  meaning  of  that  section,  the  motive  or 
intention  of  the  defendant  in  making  the  publication  is  immaterial,  but  the 
jury  should  consider  whether  the  nature  and  manner  of  the  particular  publica- 
tion were  such  as  would  benefit  the  public. 

Decision  of  the  Supreme  Court,  Olissan  v.  Crowley ^  (1905)  5  S.R.  (N.S.W.), 
219,  reversed. 


1905. 
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V. 
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Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
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H.  C.  OP  A.        The  respondent  brought  an  action  against  the   appellant  for 

malicious  prosecution,  and  obtained  a  verdict  for  £500  damagea. 

Crowlky     The   prosecution  complained  of  was  the  laying  of  an  informa- 

^-  tion  for  the  malicious  publication  of  a  defamatory  libel,  under 

(No.  2).      s®c.  12  of  the  Defamation  Act  (No.  22  of  1901).     The  appellant 

was  the  general  manager  in  Sydney  of  an  insurance  company 

called  the  City  Mutual  Assurance  Companj',  and  the  respondent 
was  resident  secretary  of  a  branch  office  in  Brisbane.   In  February, 
1903,  the  respondent,  who  was  a  policy  holder  in  the  company, 
wrote  a  letter  to  a  friend  of  his  living  in  Sydney,  another  policy 
holder,  named  Walters,  in    which  he  made  libellous  statements 
concerning  the  directors  of  the  company  and  the  appellant     The 
letter  was  marked  private,  and  was  apparently  written  for  the 
purpose  of  enlisting  the  support  of  Walters  in  a  scheme  of  the 
respondent  for  the  removal  of  the  appellant  from  his  povsition  of 
general  manager,  and  the  appointment  of  the  respondent  in  his 
place.     In  the  letter  various  more  or  less  indefinite  charges  were 
made   against   the   directors,   but  the  most  important  were   an 
allegation   that  they  and    the   appellant  were  in    the   habit   of 
receiving  commission  on   business   introduced   by  them    to    the 
companj^,  and  a  sentence  containing  these  words, "  there  is  nothing 
but  corruption  with  Crowley  and  the  directors."     Reference  was 
also  made  to  particular  instances  of  alleged  malpractice  in  the 
case  of  two  directors  named  Hogan  and  Punch. 

The  letter  came  into  the  possession  of  the  appellant,  who  laid 
it  before  his  directors,  and  finally,  after  some  correspondence  had 
passed  between  him  and  the  respondent  on  the  subject,  instituted 
criminal  proceedings  against  the  respondent  for  defamation. 

The  respondent  was  committed  for  trial,  but  the  Attorney- 
General  declined  to  file  a  bill.  The  respondent  then  brought  the 
action  for  malicious  prosecution. 

The  appellant  moved  for  a  rule  nisi  to  set  aside  the  verdict  on  the 
grounds  (amongst  others)  that  the  verdict  was  against  evidence, 
that  the  plaintiff*  ought  to  have  been  nonsuited  inasmuch  as  there 
was  no  evidence  that  the  publication  was  for  the  public  benefit, 
and  that  evidence  was  erroneously  admitted  to  show  that  the 
libel  was  true  and  that  it  was  for  the  public  benefit  that  it  should 
be  published.     A  rule  nisi   for  a  new  trial  was  granted  on  tlie 
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first  two  grounds  but  refused  as  to  the  third:   Olisaan  v.  Crowley  ^-  ^-  ^^  ^' 
(1).     Subsequently   the   Full   Court   discharged   the   rule   with 
costs:  Oliaaan  v.  Crowley  (2).  CRowuBr 

On  9th  May,  1905,  the  appellant,  intending  to  appeal  from  that     qliL^k 
decision,  moved  the  High  Court  for  leave  to  appeal  also  from  the      (j^o.  2). 
order  of  the  Supreme  Court  refusing  to  grant  a  rule  nisi  on  the 
grounds  mentioned.     The  High  Court  held  that  leave  was  not 
necessaiy :  Crowley  v.  Gliasan  (3).     Further  reference  to  the  facts 
will  be  found  in  the  judgments. 

Want,  K.C.,  and  Edmunds,  (with  them  Lyons),  for  the 
appellant.  The  evidence  of  truth  and  public  benefit  was  wrongly 
admitted.  The  case  never  came  to  trial,  and  consequently  no 
such  issue  was  ever  raised,  and  even  if  the  case  had  gone  to  trial, 
might  never  have  been  raised.  This  is  a  statutory  defence 
which  can  only  be  raised  when  specially  pleaded.  It  does  not 
make  the  libel  less  a  libel ;  it  merely  furnishes  the  defendant 
with  an  excuse  for  the  publication  of  it.  Therefore,  until  there 
is  a  plea,  there  is  an  offence,  and,  as  the  civil  Court  could  only  con- 
sider the  issues  as  they  existed  at  the  time  when  the  information 
was  laid,  truth  was  at  that  stage  immaterial. 

There  was  no  evidence  that  it  was  for  the  public  benefit  that 
the  libel  should  be  published,  within  the  meaning  of  sec.  13  of  the 
Defamation  Act  1902.  The  letter  was  intended  to  be  read  only 
by  the  person  to  whom  it  was  addressed,  being  marked  "private." 
The  public  could  not  be  benefited  by  a  publication  to  one  person 
with  the  intention  of  furthering  the  writer's  own  private  aims. 
[They  referred  to  Mclsaacs  v.  Robertson  (4).]  It  is  not  sufficient 
that  the  matters  published  are  such  that  if  they  had  been 
published  in  another  manner  the  public  might  have  been  bene- 
fited. The  motive  and  the  circumstances  of  the  particular  pub- 
lication are  to  be  considered.  Moreover  the  general  public  have  no 
interest  in  the  private  affairs  of  the  company.  It  is  merely  a 
proprietary  concern,  not  a  public  body.  The  learned  Judge  gave 
the  jury  a  direction  as  to  the  matter  being  one  of  public  interest 
which  had  no  bearing  on  the  issue  of  truth  and  public  benefit, 

(1)  21  N.S.  W.  W.N.,  220.  (.S)  2  C.L.R.,  402. 

(2)  (1005)  5  S.R.  (N.S.  W.),  219  (4)  3  S.C.R.  (N.S.W.),  51. 
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,       on  that  issue. 

Crowley  Next,  there  was  no  evidence  to  go  to  the  jury  that  the 
Glwsan.  respondent  could  have  successfully  pleaded  truth  if  the  prosecu- 
(No.  2).  tion  had  continued,  and  he  should  have  been  nonsuited.  [They 
referred  to  South  Hetton  Coal  Co,  v.  North  Eastern  News 
Association  (1).]  Evidence  was  given  of  instances  of  alleged 
corruption,  as  to  which  the  jury  must  be  taken  to  have  found 
against  the  appellant ;  but  the  letter  stated  that  there  was 
'*  nothing  but  corruption,"  and  the  evidence  fell  a  long  way  short 
of  that.  The  respondent,  if  he  had  pleaded  truth  on  his  trial, 
would  have  had  to  establish  the  truth  of  all  the  allegations  made 
in  the  libel ;  failing  that  he  would  necessarily  have  been  convicted. 
Gross  exaggeration  in  the  libel  will  render  a  plea  of  truth 
ineffectual.  [They  referred  to  Glarkson  v.  Lawsoii  (2) ;  Clement 
V.  Lewis  (3);  Ley  man  v.  Latimer  (4);  Wakley  v.  Cooke  and 
Healey  (6) ;  Bishop  v.  Latimer  (6) ;  R,  v.  Newman  (7) ;  Odgers 
on  Libel  and  Slander,  4th  ed.,  p.  175;  Folkard  on  Libel  and 
Slander,  6th  ed.,  p.  414;  Fraser,  Law  of  Libel  and  Slaruler,  3rd 
ed.,  p.  82.]  The  respondent  himself  admitted  that  he  could  not 
substantiate  his  charges  against  several  of  the  directors.  The  fact 
that  the  directors  received  commission,  though  perhaps  irregular, 
was  not  necessarily  corruption.  It  was  proved  that  it  was  the  prac- 
tice for  all  officers  of  the  company  to  take  commission  on  business 
introduced  by  them,  and  there  was  no  reason  why  the  appellant,  at 
any  rate,  should  not  take  it.  [They  referred  to  Bray  v.  Ford  (8)  ; 
Buckley  on  Companies  Acts,  6th  ed.,  p.  504 ;  Liquidators  of 
Imperial  Mercantile  Credit  Association  v.  Coleman  {9)  \  Costa 
Rica  Railway  Co,  v.  Forwood  (10).]  The  plaintiff's  own  evidence 
therefore  negatives  the  plea  of  truth. 

Again,  there  was  no  evidence  of  want  of  reasonable  cause  for 
the  prosecution.  Assuming  that  the  Supreme  Court  was  right, 
and  that  the  jury  were  right  in  the  view  they  took  of  the 
evidence  as  to  corruption,  and  as  to  the  publication  being  for  the 

(1)  (1894)  1  Q.B.,  133.  (5)  4  Ex.,  511  ;  19  L.J.  Ex.,  91. 

(2)  6  BinK.,  266,  587.  (6)  4  L.T.,  775. 

(3)  3  Bred.  &  B.,  297  ;  3  Bam.  &  Aid.,  (7)  1  El.  &  Bl.,  558. 
702.  (8)  (1896)  A.C.,  44. 

(4)  3  Ex.  D.,  15,  352.  (9)  L.R.,  6H.L.,  189. 

(10)  (1901)  1  Ch.,  746. 
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public  benefit,  it  was  still  possible  for  the  appellant,  when  he 
swore  the  information,  to  have  honestly  believed  otherwise. 

[Griffith  C.J. — The  question  is  whether  the  appellant  reason- 
ably believed  at  that  time  that  the  truth  of  the  charges  made  by 
the  respondent  could  not  be  proved.  It  is  his  state  of  mind  at 
that  time  that  is  material.] 

It  was  a  question  of  law  for  the  Judge  whether  the  facts  proved 
were  consistent  or  not  with  the  existence  of  reasonable  and  prob- 
able cause.  If  upon  the  plaintiff's  case  a  reasonable  jury  could 
come  to  the  conclusion  that  the  defendant  honestly  believed 
in  facts  which  could  have  led  a  reasonable  man  to  think  the 
plaintiff  guilty,  there  should  be  a  nonsuit.  There  w^as  no 
evidence  that  the  appellant  did  not  honestly  believe  in  the  respon- 
dent's guilt,  and  the  facts  as  known  to  him  were  reasonably  con- 
sistent with  that  belief;  for,  although  he  knew  the  truth,  the  facts 
as  known  to  him  were  reasonably  capable  of  a  different  construc- 
tion from  that  which  the  respondent  put  upon  them.  The  fact 
that  a  jury  could  and  did  find  adversely  to  him  with  respect  to 
them  is  not  conclusive ;  the  question  is  whether  a  reasonable  jury 
could  have  found  otherwise,  and  the  onus  was  on  the  respondent  to 
establish  that  they  could  not.  [They  referred  to  Ahrath  v.  j^.  E, 
Railivay  Co.  (1)].  The  bona  fides  of  the  appellant  was  clearly 
established.  After  laying  all  the  facts  before  the  company's  solicitor 
and  receiving  his  advice,  he  waited  for  a  considerable  time  before 
prosecuting,  and  endeavoured  to  persuade  the  respondent  to 
abstain  from  attacking  the  company  in  the  future.  Then,  when 
the  attacks  were  repeated  by  the  respondent,  the  appellant  took 
proceedings  in  the  interests  of  the  company  to  have  the  respondent 
punished.  Even  if  tliere  was  evidence  to  go  to  the  juiy,  the 
preponderance  of  evidence  was  so  greatly  in  favour  of  the  appel- 
lant, that  the  verdict  was  against  the  weight  of  evidence  and 
should  be  set  aside.  It.  was  not  disputed  that  all  the  matters 
referred  to  in  the  libel  were  put  before  the  company's  solicitor, 
and  that  he  advised  a  prosecution.  That  is  in  itself  very  strong 
evidence  of  the  existence  of  reasonable  and  probable  cause: 
Jlavenga  v.  Mackintosh  (2) ;  Cheney  v.  BardweU  (3).     This  Court 
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(1)  11   Q.B.D.,  440;  11  App.  Cas., 
247,  at  p.  253. 


(2)  2  B.  &  C,  693. 

(3)  2)N.S.W.  L.R.,  401. 
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H.  C.  OP  A.  can  enter  a  verdict  for  the  defendant  if  of  the  opinion  that  the 

verdict  was  wrong.     The  point  was  raised  at  the  trial,  and   the 

Cbowley     ground  was  taken  on  the  rule  nisi.     [They  referred  to  Rolin  and 

Glhsan.     I'^'^^^  ^^V'  ^^'  P'^ciCy  343;  Trafford  v.  Pharmacy  Board  (1); 

(No.  2).      and  Act  No.  49  of  1900,  sec.  7.] 

[Griffith  C.J.  referred  to  Cox  v.  English,  Scottish  and  A^LS- 
tralian  Bank  (2).] 

Broonifield  and  Piddington,  {Gerber  with  them),  for  the 
respondent.  It  is  not  contended  that  all  the  matters  referred  to 
in  the  letter  are  instances  of  con-uption.  There  was  no  innuendo 
in  the  information,  and  therefore  any  statements  that  were  indif- 
ferent must  be  taken  in  a  non-libellous  sense.  The  respondent 
was  only  compelled  to  justify  what  was  plainly  libellous.  The 
only  libellous  statement  in  the  letter  was  that  referring  to  "  cor- 
ruption with  Crowley  and  the  directors."  The  letter  must 
be  considered  only  in  its  reference  to  the  appellant,  not  as  a 
libel  on  the  directors  or  the  company.  The  meaning  of  the  libel 
was  that  under  the  regime  of  the  appellant  and  the  directors 
con-uption  was  rife.  The  respondent  is  not  bound  to  the  literal 
meaning  of  the  words,  and  if  the  jury  were  of  the  opinion  that 
the  facts  proved  were  fairly  described  by  the  words  used,  no  fault 
can  be  found  with  their  verdict.  "  Corruption  "  means  an  abuse 
of  duty  by  dishonest  or  partial  conduct 

[O'Connor  J. — It  would  be  corrupt  for  a  man  to  depart  from  his 
duty  from  some  improper  or  indirect  motive,  whether  dishonest  or 
not,  to  serve  some  improper  end,  for  instance  to  gratify  his  own 
personal  spite.] 

There  is  no  need  to  prove  a  desire  for  pecuniary  gain.  Self- 
aggrandisement  would  be  a  corrupt  motive.  [They  referred  to 
Murray's  English  Dictionary!]  "  Nothing  but  corruption "  is 
merely  a  strong  way  of  expressing  that  there  w^as  a  great  deal  of 
corruption.  Matters  of  a  heinous  nature  merit  strong  language, 
and  persons  who  go  somewhat  beyond  the  literal  truth  in 
describing  great  public  abuses  will  not  be  compelled  to  justify 
tlie  exact  words  used.  [They  referred  to  Mo^^rison  v.  Harmer 
(3);  JR.  V.  Labouchere  {Lambri's   Case)  (4);  Australian  News- 

(1)  (1902)  2  S.R.  (N.S.  W.),  418.  (3)  3  Bing.,  N.C.,  759. 

(2)  (1905)  A.C.,  168.  (4)  14  Cox  C.C.,  419. 
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paper   Co.   v.   Bennett  (1);  Simmons  v.   Mitchell    (2);   R,    v.   H.  0.  ofA. 
McHugh  (3).]     The  meaning  that  may  fairly  be  put  upon  the        ^^^' 
words  is  wholly  a  question  for  the  jury  in  such  cases  as  this.     On     cbowley 
this  view  of  the  meaning  of  the  letter  there  was  abundant  evi-     ^   ^• 
dence  to  support  the  finding  of  the  jury.     Many  instances  of  grave      (No.  2). 

abuse  of  duty  on  the  part  of  the  appellant  and  the  directors  were       

proved.  The  jury  must  be  taken  to  have  believed  the  respondent's 
witnesses  in  preference  to  those  of  the  appellant,  wherever  there 
was  a  conflict.  The  taking  of  commission  was  clearly  corrupt. 
The  directors  were  in  a  fiduciary  position  to  the  policy  holders, 
and  were  bound  to  introduce  only  profitable  business,  whereas  their 
interest,  if  they  earned  commission,  was  to  introduce  any  business 
that  could  be  dragged  in.  The  evidence  on  these  points  was 
quite  sufficient  to  justify  the  use  of  the  strong  expressions  in  the 
libel,  and  as  the  appellant  knew  the  facts,  and  the  jury  have 
found  against  him,  he  must  be  taken  to  have  known  when  he 
swore  the  information  that  the  truth  of  the  libel  would  be  estab- 
lished. The  same  argument  applies  to  the  question  of  public 
benefit.  If  the  finding  of  the  jury  can  be  supported  as  to  that, 
the  appellant  cannot  be  heard  to  say  that  he  might  not  have 
thought  that  the  publication  was  for  the  public  benefit.  The 
jury  were  justified  in  finding  as  they  did  on  that  point.  The 
motive  might  be  purely  personal,  and  the  extent  of  publication 
most  limited,  yet,  if  the  matter  published  was  of  such  a  nature 
that  its  publication  in  any  way  could  be  for  the  public  benefit, 
the  libeller  is  protected  by  sec.  13  of  the  DefaTuation  Act.  It  is 
the  nature  of  the  matter  published  that  decides  the  question.  The 
legislature  cannot  have  intended  to  allow  a  person  to  be  punished 
who  chooses  unwisely  the  manner  of  publishing  matters  which  it 
is  for  the  public  benefit  to  have  published.  If  that  had  been 
intended  the  word  "  so  "  would  have  been  inserted  before  "  pub- 
lished "  at  the  end  of  the  sub-section,  and  instead  of  the  words 
"  should  be "  the  word  "  were "  would  have  been  used.  [They 
referred  to  Morgan  v.  Irby  (4) ;  R.  v.  ^'Hugh  (3)].  Mclaaaca  v. 
RcbertsoTi  (5)  went  on  the  ground  that  the  matter  published  was 
of  such  a  nature  that  its  publication  could  not  be  of  public  benefit. 

(1)  (1894)  A.C.,  284,  at  p.  287.  (4)  2  Legge,  1149. 

(2)  6  App.  Caa.,  156.  (5)  3  S.C.R.  (N.S.W.),  5I. 

(3)  (1901)  2  Ir.  R.,  569. 
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importance  to  a  large  section  of  the  public,  and  corruption  in  its 

Crowlby     management  could  not  be  too  publicly  condemned.     Even  on  the 

GussAK      ^^^^^  construction  of  the  section,  this  particular  publication  was 

(No.  2).      likely  to  benefit  the  public,  for  it  might  have  resulted  in  a  change 

in  the  directorate  and  management  of  the  company. 

On  the  question  of  reasonable  and  probable  cause  the  Judge 
directed  the  jury  properly. 

[Griffith  C.J. — The  learned  Judge  directed  them  that,  if  they 
found  the  facts  against  the  defendant,  as  he  must  be  taken  to 
have  known  the  facts,  they  must  find  that  there  was  no  reason- 
able and  probable  cause.] 

In  this  particular  case  that  direction  was  right,  though  in  other 
cases  it  might  not  have  been  accurate.  All  the  facts  were  in  the 
knowledge  of  the  defendant. 

[Griffith  C.J. — But  were  not  many  of  them  capable  of  more 
than  one  construction  ?  The  questions  were,  what  was  the  meaning 
which  the  prosecutor  might  reasonably  put  upon  the  terms  of  the 
letter,  and  whether  the  defendant  could  reasonably  have  taken  a 
different  view  of  the  facts  from  that  w^hich  the  jury  might  take  ? 
Ought  not  the  jury  to  have  been  also  asked  whether  the  defendant 
honestly  believed  on  reasonable  grounds  that  the  plaintiff  could 
not  prove  such  a  plea  ?] 

The  jury  were  in  effect  so  directed,  because  the  judgment  of 
the  Privy  Council  in  Abrath  v.  N.  E,  Railway  Co,  (1)  was  read 
to  them. 

If  their  finding  is  reasonable  as  to  the  facts,  the  appellant  is 
practically  estopped  from  contending  that  he  thought  otherwise. 
The  plea  was  so  obviously  an  answer  to  the  prosecution  that  there 
was  an  absence  of  reasonable  and  probable  cause.  Exercising 
reasonable  intelligence  and  fairness,  the  prosecutor  ought  to  hav^e 
known  that  he  would  fail.  The  appellant  cannot  complain  now 
of  a  mere  omission  to  direct  the  jury  in  a  particular  way.  He  did 
not  ask  for  the  direction* 

As  to  the  admission  of  evidence  of  truth,  the  appellant  was 
bound  to  expect  that  the  plea  would  be  set  up.  The  statutory 
defence  is  on  the  same  footing  as  any  other,  and  just  as  much 

(1)  11  App.  Cas.,  247. 
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'within  the  contemplation  of  the  prosecutor  as  any  other  matters  K-  ^'  ^^  '^• 

which  might  be  given  in  evidence  at  the  trial.     There  is  no  s_^ 

principle  upon  which  evidence  on  the  point  could  be  excluded  at  Crowley 

the  hearing  of  the  civil  action.   It  was  material  on  the  question  of  ou^an. 

the  plaintiff's  innocence.  (No.  2). 

[They  referred  also  to  Ravenga  v.  Mackintosh  (1)  and  Hewlett 
V.  Cruchley  (2).] 

Want  KC,  in  reply.  The  argument  for  the  respondent  assumes 
that  the  whole  question  is  whether  the  respondent  was  guilty  or 
not,  whereas  the  real  question  is  whether  there  was  reasonable 
and  probable  cause  for  a  belief  in  his  guilt.  The  jury  were,  in 
effect,  told  that  if  they  believed  the  evidence  for  the  plaintiff  they 
must  find  for  him.  The  liability  of  the  appellant  cannot  depend 
on  whether  he  came  to  what  the  jury  afterwards  found  was  the 
right  conclusion  as  to  the  facts  and  the  question  of  public  benefit. 
It  was  clear  from  the  Judge's  summing  up  that  he  thought  the 
facts  were  reasonably  capable  of  being  construed  as  the  appellant 
construed  them.  That  should  be  enough  to  dispose  of  the  case. 
Having  that  view  the  Judge  ought  to  have  nonsuited,  inasmuch 
as  the  facts  were  not  inconsistent  with  the  existence  of  reasonable 
and  probable  cause. 

[On  the  question  of  capacity  of  a  shareholder  who  is  in  debt  to 
the  company,  to  become  a  director,  he  referred  to  Dawson  v. 
African  Consolidated  Land  and  Trading  Co,  (3).] 

Cur,  adv.  vidt 

Griffith  C.J.  The  appellant  in  this  case  was  the  manager  of  sept.  ii. 
a  life  assurance  company  which  had  its  headquarters  in  Sydney. 
The  respondent,  who  was  the  principal  officer  of  the  company  in 
Brisbane,  wrote  a  letter  to  a  person  named  Walters,  who  was 
insured  in  the  company,  containing  very  serious  charges  against 
the  appellant.  In  respect  of  that  letter  the  appellant  instituted 
criminal  proceedings  against  the  respondent  for  the  publication 
of  a  defamatory  libel.     The  Attorney-General  having  declined  to 

(1)  2  B.  &  C,  69.3.  (2)  5  Taunt.,  277. 

(3)  1S98)  1  Ch.,  6. 
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file  a  bill,  the  respondent  then  brought  an  action  against  the 
appellant  for  malicious  prosecution.  Now,  in  an  action  for 
malicious  prosecution  the  plaintiff  must  establish  three  things,  as 
was  pointed  out  by  Bowen  L.J.  in  the  case  of  Abrath  v.  N.  E. 
Railway  Co.  (1),  in  a  passage  cited  with  approval  by  their  Lord- 
ships of  the  Privy  Council  in  Cox  v.  English  Scottish  and  Aus- 
tralian  Bank  (2),an  appeal  from  the  Supreme  Court  of  Queensland. 
The  passage  is  as  follows : — "  This  is  an  action  for  malicious 
prosecution,  and  in  an  action  for  malicious  prosecution  the  plain- 
tiff has  to  prove,  first,  that  he  was  innocent  and  that  his  innocence 
was  pronounced  by  the  tribunal  before  which  the  accusation  was 
made;  secondly,  that  there  was  a  want  of  reasonable  and  probable 
cause  for  the  prosecution,  or,  as  it  may  be  otherwise  stated,  that 
the  circumstances  of  the  case  were  such  as  to  be,  in  the  eyes  of 
the  Judge,  inconsistent  with  the  existence  of  reasonable  and  prob- 
able cause ;  and,  lastly,  that  the  proceedings  of  which  he  com- 
plains were  initiated  in  a  malicious  spirit,  that  is,  from  an  indirect 
and  improper  motive,  and  not  in  furtherance  of  justice/'  And 
again  (3) :  "Now,  in  an  action  for  malicious  prosecution  the  plaintiff 
has  the  burden  throughout  of  establishing  that  the  circumstances 
of  the  prosecution  were  such  that  a  Judge  can  see  no  reasonable 
or  probable  cause  for  instituting  it."  Their  Lordships,  in  Cox  v. 
English  Scottish  and  Australian  Bank  (4),  then  proceeded 
to  take  each  step  in  turn,  and  having  dealt  with  the  facts, 
stated  at  the  end  of  their  judgment  that  they  agreed  with  the 
learned  Judges  of  the  Supreme  Court  that  on  the  facts  in 
evidence  the  circumstances  were  not  such  as  to  be  inconsistent 
with  the  existence  of  reasonable  and  probable  cause.  The 
test  is  therefore  whether  a  reasonable  man  might  draw  the 
inference,  from  the  facts  known  to  him,  that  the  accused  person 
was  guilty. 

Ordinarily  the  tirat  step  in  an  action  for  malicious  prasecu- 
tion  is  for  the  plaintiff  to  establish  his  innocence  of  the 
charge  that  was  brought  against  him.  But  that  is  not  sufficient 
in  itself.  He  must  also  show  that  there  was  an  absence  of 
reasonable  and  probable  cause  for  the  prosecution.     Now,  as  was 


(1)  11  Q.B.D.,440,  atp.  455. 

(2)  (1905)  A.C.,  168,  at  p.  170. 


(.3)  11  Q.B.D.,  440,  at  p.  457. 
(4)    1906)  A.C.,  168,  at  p.  171. 
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pointed  out  by  Owen  J.  at  the  trial,  after  the  innocence  of  the  H.  C.  of  a. 
plaintiff  has  been  established  the  question  arises  whether  the 
defendant  took  reasonable  steps  to  ascertain  the  actual  truth.  If 
he  had  known  the  truth  he  could  not  have  had  reasonable 
grounds  for  making  the  charge.  But,  if  he  did  take  such  steps  to 
ascertain  the  truth  as  a  reasonable  man  would  in  such  a  case,  and 
the  facts,  as  far  as  he  knew  them,  were  such  that  a  reasonable 
man  might  draw  the  inference  from  them  that  the  accused  was 
guilty,  then  there  is  not  an  absence  of  reasonable  and  probable 
cause  on  his  part  for  the  criminal  proceedings. 

In  a  prosecution  for  criminal  libel  somewhat  different  considera- 
tions arise.  The  first  thing  that  the  prosecutor  must  prove  is  the 
publication  of  the  libel.  That  may  be  the  only  material  fact.  It 
may  be  that  the  circumstances  are  such  that  the  onus  is  thrown 
on  the  defendant  to  excuse  himself.  In  the  present  case  the  libel 
charged  the  prosecutor  amongst  other  things  with  corruption.  It 
stated  that  there  was  "  nothing  but  corruption  with  Crowley  and 
the  directors."  The  information  sworn  before  the  magistrates 
contained  no  innuendoes.  It  merely  alleged  that  the  words  were 
published  concerning  Crowley.  Now  it  is  necessary  to  consider 
whether,  at  the  time  of  laying  the  information,  a  reasonable  man 
might  have  come  to  the  conclusion  that  the  accused  person,  the 
respondent  Glissan,  was  guilty  of  the  charge.  The  person  who 
lays  an  information  for  the  publication  of  a  criminal  libel  must 
be  taken  to  know  the  law,  and  to  know  what  are  the  defences 
which  may  be  made  to  such  a  charge.  One  of  those  defences  is 
that  the  words  are  not  capable  in  law  of  a  defamatory  meaning, 
or  that  they  were  not  used  in  a  defamatory  sense.  Another  is 
that  the  matter  was  published  on  a  privileged  occasion,  which 
might  be  met  by  proof  of  malice  on  the  part  of  the  person  making 
the  publication.  These  are  defences  which  the  prosecutor  must 
take  into  consideration,  and  should  apply  his  mind  to  consider 
whether  it  was  probable  that  they  could  be  successfully  set  up, 
and  whether  the  circumstances  were  such  as  to  deprive  the 
defendant  of  the  benefit  of  the  privilege.  In  New  South  Wales 
another  defence  can  be  set  up,  namely  that  the  matters  published 
are  true,  and  that  it  was  for  the  public  benefit  that  they  should 
be  published-     It  is  not  disputed  that  the  question  whether  the 
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file  a  bill,  the  respondent  then  brought  an  action  against  the 
appellant  for  malicious  prosecution.  Now,  in  an  action  for 
malicious  prosecution  the  plaintiff  must  establish  three  things,  as 
was  pointed  out  by  Bowen  L.J.  in  the  case  of  Abrath  v.  N.  E, 
Railway  Co,  (1),  in  a  passage  cited  with  approval  by  their  Lord- 
ships of  the  Privy  Council  in  Cox  v.  E^iglish  Scottish  and  Aiis- 
tralian  Bank  (2),an  appeal  from  the  Supreme  C!ourt  of  Queensland. 
The  passage  is  as  follows : — "  This  is  an  action  for  malicious 
prosecution,  and  in  an  action  for  malicious  prosecution  the  plain- 
tiff has  to  prove,  first,  that  he  was  innocent  and  that  his  innocence 
was  pronounced  by  the  tribunal  before  which  the  accusation  was 
made;  secondly,  that  there  was  a  want  of  reasonable  and  probable 
cause  for  the  prosecution,  or,  as  it  may  be  otherwise  stated,  that 
the  circumstances  of  the  case  were  such  as  to  be,  in  the  eyes  of 
the  Judge,  inconsistent  with  the  existence  of  reasonable  and  prob- 
able cause ;  and,  lastly,  that  the  proceedings  of  which  he  com- 
plains were  initiated  in  a  malicious  spirit,  that  is,  from  an  indirect 
and  improper  motive,  and  not  in  furtherance  of  justice."  And 
again  (3) :  "Now,  in  an  action  for  malicious  prosecution  the  plaintiff 
has  the  burden  throughout  of  establishing  that  the  circumstances 
of  the  prosecution  were  such  that  a  Judge  can  see  no  reasonable 
or  probable  cause  for  instituting  if  Their  Lordships,  in  Cox  v. 
English  Scottish  and  Australian  Bank  (4),  then  proceeded 
to  take  each  step  in  turn,  and  having  dealt  with  the  facts, 
stated  at  the  end  of  their  judgment  that  they  agreed  with  the 
learned  Judges  of  the  Supreme  Court  that  on  the  facts  in 
evidence  the  circumstances  were  not  such  as  to  be  inconsistent 
with  the  existence  of  reasonable  and  probable  cause.  The 
test  is  therefore  whether  a  reasonable  man  might  draw  the 
inference,  from  the  facts  known  to  him,  that  the  accused  person 
was  guilty. 

Ordinarily  the  first  step  in  an  action  for  malicious  prosecu- 
tion is  for  the  plaintiff  to  establish  his  innocence  of  the 
charge  that  was  brought  against  him.  But  that  is  not  sufficient 
in  itself.  He  must  also  show  that  there  was  an  absence  of 
reasonable  and  probable  cause  for  the  prosecution.     Now,  as  was 


(1)  11  Q.B.1).,440,  atp.  455. 
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pointed  out  by  Owen  J.  at  the  trial,  after  the  innocence  of  the   H.  C.  of  A. 
plaintiff  has  been  established  the  question  arises   whether  the  * 

defendant  took  reasonable  steps  to  ascertain  the  actual  truth.  If 
he  had  known  the  truth  he  could  not  have  had  reasonable 
grounds  for  making  the  charge.  But,  if  he  did  take  such  steps  to 
ascertain  the  truth  as  a  reasonable  man  would  in  such  a  case,  and 
the  facts,  as  far  as  he  knew  them,  were  such  that  a  reasonable 
man  might  draw  the  inference  from  them  that  the  accused  was 
guilty,  then  there  is  not  an  absence  of  reasonable  and  probable 
cause  on  his  part  for  the  criminal  proceedings. 

In  a  prosecution  for  criminal  libel  somewhat  different  considera- 
tions arise.  The  first  thing  that  the  prosecutor  must  prove  is  the 
publication  of  the  libel.  That  may  be  the  only  material  fact.  It 
may  be  that  the  circumstances  are  such  that  the  onus  is  thrown 
on  the  defendant  to  excuse  himself.  In  the  present  case  the  libel 
charged  the  prosecutor  amongst  other  things  with  corruption.  It 
stated  that  there  was  "  nothing  but  corruption  with  Crowley  and 
the  directors."  The  information  sworn  before  the  magistrates 
contained  no  innuendoes.  It  merely  alleged  that  the  words  were 
published  concerning  Crowley.  Now  it  is  necessary  to  consider 
whether,  at  the  time  of  laying  the  information,  a  reasonable  man 
might  have  come  to  the  conclusion  that  the  accused  person,  the 
respondent  Glissan,  was  guilty  of  the  charge.  The  person  who 
lays  an  information  for  the  publication  of  a  criminal  libel  must 
be  taken  to  know  the  law,  and  to  know  what  are  the  defences 
which  may  be  made  to  such  a  charge.  One  of  those  defences  is 
that  the  words  are  not  capable  in  law  of  a  defamatory  meaning, 
or  that  they  were  not  used  in  a  defamatory  sense.  Another  is 
that  the  matter  was  published  on  a  privileged  occasion,  which 
might  be  met  by  proof  of  malice  on  the  part  of  the  person  making 
the  publication.  These  are  defences  which  the  prosecutor  must 
take  into  consideration,  and  should  apply  his  mind  to  consider 
whether  it  was  probable  that  they  could  be  successfully  set  up, 
and  whether  the  circumstances  were  such  as  to  deprive  the 
defendant  of  the  benefit  of  the  privilege.  In  New  South  Wales 
another  defence  can  be  set  up,  namely  that  the  matters  published 
are  true,  and  that  it  was  for  the  public  benefit  that  they  should 
be  published.     It  is  not  disputed  that  the  question  whether  the 
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H.  C.  OF  A.  matters  are  true  or  not  is  a  question  the  answer  to  which  must 
vary  according  to  the  circumstances  of  the  case.  If  the  defania- 
tory  matter  is  as  to  a  single  concrete  fact  within  the  knowledge 
of  the  prosecutor  he  must  be  taken  to  have  known  it  at  the  time 
of  laying  the  information.  If  the  matter  is  not  a  statement  of  a 
concrete  fact,  but  an  inference  from  facts,  then  different  questions 
arise.  It  may  be  that  the  prosecutor  must  be  taken  to  know 
the  facts  from  which  the  inference  is  sought  to  be  drawn,  but 
it  by  no  means  follows  that  he  must  be  taken  to  know  the 
inferences  which  will  be  drawn  from  them,  and  if  upon  the 
facts  reasonable  men  could  draw  an  inference  either  way,  it  is 
difficult  to  say ,  according  to  the  rule  laid  down  in  the  case  of  Cox 
V.  English,  Scottish  and  Australian  Bank  (1),  that  there  was  an 
absence  of  reasonable  and  prpbable  cause  for  the  prosecution. 
But  it  is  not  only  necessary  for  the  defendant  to  prove  the  truth 
of  the  defamatory  matter ;  he  must  also  prove  that  it  was  for  the 
public  benefit  that  it  should  be  published.  I  take  it  that  the 
Statute  in  laying  down  that  rule  means  that  all  the  circumstances 
of  the  case  are  to  be  taken  into  consideration — the  manner  of  the 
publication,  and  the  circumstances  under  which  it  was  made,  as  well 
as  the  facts.  For  instance,  it  may  well  be  that  the  publication  of 
a  libel  to  an  officer  of  police  is  for  the  public  benefit,  but  the 
publication  of  the  same  matter  by  advertisement  in  a  public 
newspaper  would  not  be  for  the  public  benefit  at  all.  Whether 
the  publication  is  for  the  public  benefit  or  not  is  a  question  of 
fact  to  be  determined  by  the  tribunal  before  which  the  case  is 
tried.  But,  if  a  reasonable  man  might  draw  an  inference  either 
way,  it  cannot  be  said  that  there  was  a  want  of  reasonable  and 
probable  cause  for  the  prosecutor  drawing  it  in  a  way  adverse  to 
the  accused  person.  That  seems  to  be  an  obvious  application  of 
the  rule.  If  a  reasonable  man  might  draw  the  inference  that  the 
accused  could  not  successfully  set  up  such  a  defence,  either 
because  he  was  not  likely  to  induce  any  jury  to  believe  in  the 
truth  of  the  allegation,  or  because  he  was  not  likely  to  induce 
them  to  believe  that  it  was  for  the  public  benefit  that  the  publi- 
cation should  be  made,  it  cannot  be  said  that  there  was  an 
absence  of  reasonable  and  probable  cause  for  the  prosecution, 
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assuming  tliat  the  matter  was  defamatory.     I  do  not  think  there   H.  C.  op  a. 
can  be  any  doubt  about  these  principles.     I  proceed  to  apply  ^' 

them  to  the  present  case. 

The  prosecution  was  for  the  publication  of  a  letter.  At  the 
trial  the  respondent  endeavoured  to  establish,  in  order  to  show  a 
want  of  reasonable  and  probable  cause  on  the  part  of  the  prose- 
cutor, that  the  statements  in  the  letter  were  true,  and  secondly 
that  it  was  for  the  public  benefit  that  the  matters  should  be 
published.  The  appellant's  counsel  objected  to  evidence  of  this 
being  given,  and  the  learned  Judge  admitted  it,  and,  as  I  think, 
properly.  I  will  not  deal  with  the  other  charges  contained 
in  the  letter,  as  they  are  of  minor  importance,  but  will  confine  my 
attention  to  that  contained  in  the  sentence,  *'  there  is  nothing  but 
corruption  with  Crowley  and  the  directors."  These  words  are 
open  to  many  constructions.  They  were  taken  at  the  trial,  and 
treated  by  the  parties,  by  the  learned  Judge  in  his  summing  up, 
and  by  the  Full  Court,  as  asserting  the  existence  of  a  course  of 
corruption  between  Crowley  and  the  directors  of  the  company. 
Various  acts  of  Crowley,  the  appellant,  were  deposed  to  by  the 
respondent  and  his  witnesses,  which,  it  was  said,  amounted  to 
proof  of  corruption  on  the  part  of  the  appellant,  and  also  on  the 
part  of  the  directors.  It  was  treated  as  a  charge  of  corruption 
between  him  and  them  in  the  management  of  the  affairs  of  the 
company.  One  of  the  charges  made  and  sought  to  be  supported 
by  the  evidence  was  that  the  appellant  had  corruptly  interfered 
with  the  election  of  directors  on  more  than  one  occasion.  It  was 
alleged  that  on  another  occasion  he  made  away  with  ballot  papers, 
and  also  that  he  had  forged  a  signature  to  ballot  papers,  which, 
however,  were  not  produced.  Another  charge  was  that  he  had 
opened  ballot  papers  addressed  to  the  scrutineers.  I  will  not 
trouble  about  these  matters,  because  the  charges  must  be  treated 
as  a  whole.,  and  the  defence  can  only  be  established  by  proving  the 
truth  of  the  whole  of  the  defamatory  matters  charged.  I  will 
confine  myself  to  the  charge  of  corruption.  One  of  the  charges 
was  that  on  a  particular  occasion  an  action  for  defamation  was 
brought  against  the  appellant  by  a  discharged  servant  of  the 
company.  He  had  in  the  course  of  his  duty  written  a  letter 
whicli  was  alleged  to  be  defamatory,  and  the  jury  took  that  view 
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H.  C.  OF  A.  and  gave  a  verdict  against  him  for  heavy  damages.  The  direc- 
''^-  tors,  perhaps  thinking  that  it  was  through  endeavouring  to  do 
his  duty  to  the  company  that  he  had  incurred  the  liability,  lent 
him  £1000  to  pay  the  judgment  debt,  which  he  was  to  repay  by 
instalments,  and  a  year  later  increased  his  salary,  at  the  same 
time  increasing  the  salaries  of  other  oflScersof  the  society.  That, 
it  was  said,  was  evidence  of  corruption.  Another  charge  was  that 
the  appellant  had  at  an  early  stage  of  the  history  of  the  company 
received  commission  on  business  introduced  by  him  to  the  com- 
pany, and  that  the  directors  had  done  the  same  thing.  According 
to  the  evidence  every  oflScer  of  the  company  did  so.  Whether 
that  was  right  or  not  depends  upon  whether  the  persons  who 
were  entitled  to  object  were  aware  of  it  or  not.  Very  likely  it 
was  not  right.  Another  charge  was  that  in  the  case  of  one  of 
the  directors  who  was  insured  for  £1000,  and  was  in  ill-health, 
the  appellant  allowed  him  to  reduce  his  policy  from  £1000  to 
£400,  and  that  in  calculating  the  amount  he  was  to  get  from 
the  company  as  the  surrender  value,  he  calculated  the  amount 
at  from  £15  to  £25  more  than  he  ought  to  have  got,  and 
it  was  said  that  the  appellant  got  an  advantage  from  that, 
because  the  director  in  question,  by  means  of  the  money  he 
received  in  this  way,  was  enabled  to  pay  the  appellant  a  debt  due 
to  him.  Finally  there  was  a  charge  made  in  respect  of  a  director 
who  for  many  years  was  a  debtor  to  the  company.  While 
he  was  a  debtor  a  rule  was  passed  that,  if  any  director  became  a 
debtor  to  the  company,  he  should  cease  to  be  a  director,  but  this 
had  no  application  to  the  case  of  a  member  of  the  company  who 
was  a  debtor  becoming  a  director.  It  was  said  that  the  appellant 
had  connived  at  members  who  owed  money  remaining  directors, 
and  at  their  receiving  commissions.  There  was  some  evidence  on 
all  these  points.  There  was  evidence  also  for  the  defence.  At  the 
close  of  the  plaintiff's  case  counsel  for  the  defendant  moved  for  a 
non-suit,  on  the  ground  that  the  plaintiff  had  not  made  out  his  case. 
The  learned  Judge  refused  the  application,  but  reserved  leave  to 
move  the  Full  Court  to  enter  a  non-suit.  The  point  taken  was 
exactly  the  same  as  that  taken  before  this  Court;  that  the  evidence 
was  not  inconsistent  with  the  existence  of  reasonable  and  probable 
cause  for  the  prosecution.     A  rule  nisi  was  asked  for  on  various 
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grounds.  One  was  that  His  Honor  was  in  error  in  refusing  to  H.  C.  of  a. 
grant  the  application  for  a  nonsuit.'  Th^  Full  Court  finally  ^^^* 
granted  a  rule  on  two  grounds — that  the  verdict  was  against 
evidence,  and  that  His  Honor  ought  to  have  nonsuited  the  plain- 
tiff, inasmuch  as  there  was  no  evidence  that  the  alleged  libel  was 
published  for  the  public  benefit.  They  refused  to  grant  it  on  the 
third  ground,  that  His  Honor  was  in  error  in  admitting  evidence 
to  show  that  the  alleged  libel  was  true,  and  that  it  was  for  the 
public  benefit  that  it  should  be  published.  One  of  the  points 
taken  was  that  the  Judge  directed  the  jury  that  it  was  a  question 
for  them  to  consider  whether  there  was  reasonable  and  probable 
cause  for  the  prosecution,  which  is  what  the  Judge  was  said  to 
have  done  in  the  case  of  Cox  v.  Ev^liah  Scottish  and  Australian 
Bank(l).  There  is  some  colour  for  this  contention,  for  at  the 
end  of  his  summing  up  the  learned  Judge,  after  referring  to  the 
evidence  at  length,  said  : — "It  is  for  you  to  say,  as  I  stated  before, 
whether  you  believe  that  these  charges  are  true,  and  whether 
you  think  that  in  the  way  they  were  published  they  were  pub- 
lished for  the  public  benefit.  It  is  entirely  for  the  plaintiflT  to 
satisfy  you  that  the  defendant,  in  bringing  these  proceedings  in 
the  criminal  Court,  acted  without  reasonable  and  probable  cause. 
These  are  tlie  matters  which  you  have  to  consider,  and  I  now 
leave  them  to  you."  Upon  that  I  remark  first  of  all  that  when 
the  plaintiff  has  proved  that  the  charges  were  true  and  published . 
for  the  public  benefit  he  has  merely  proved  his  innocence.  But 
he  must  go  one  step  further.  He  must  prove  that  the  defendant 
had  no  reasonable  and  probable  cause  for  believing  him  guilty. 
Taking  the  facts  as  appearing  by  the  plaintiflTs  case,  and  on  the 
documents  admitted  in  evidence,  if  upon  those  facts  it  was  open 
to  a  reasonable  man  to  think  that  the  defence  of  truth  and  public 
benefit  could  not  be  established,  then  there  was  a  failure  to 
prove  absence  of  reasonable  and  probable  cause  for  the  prosecu- 
tion. Now  the  facts  set  up  to  prove  corruption  were  all  matters 
looking  both  ways.  The  jury  may  have  been  justified  in  inferring 
corruption.  Tlie  learned  Judge  at  the  trial  left  the  matter  to 
them  in  such  a  way  that  it  was  open  to  them  to  decline  to  find 
corruption.     Again,  on  the  question  of  public  benefit,  he  left  it  to 

(1)  (1905)  A.C.,  168. 


760 


HIGH   COURT 


[1905. 


Cbowley 

V, 

Glissak. 
(No.  2). 


Griffith  G.J. 


H.  C.  OF  A.  them  in  terms  which  showed  that  he  M'ould  not  have  been  surprised 
if  they  had  come  to  the  conclusion  that  the  publication  wais  not 
for  the  public  benefit.  In  that  I  have  no  doubt  that  the  learned 
Judge  was  right.  But  if  a  reasonable  man,  or  the  jury,  might  have 
thought  that  the  publication  was  not  for  the  public  benefit,  then 
the  appellant  was  entitled  to  take  that  view,  and  if  he  did,  there 
was  not  an  absence  of  reasonable  and  probable  cause  for  the 
prosecution.  The  charge  of  corruption  was  an  inference  of  fact, 
from  facts  to  be  proved,  and  if  those  facts  were  of  a  doubtful 
character,  and  such  that  a  reasonable  man  might  draw  an  infer- 
ence from  them  either  way,  then  the  plaintiff  failed  to  establish 
want  of  reasonable  and  probable  cause.  That  principle  is  exactly 
the  same  as  was  applied  in  Cox  v.  English  Scottish  and  Austra- 
lian Bank  (1).  In  that  case  evidence  was  given  to  show  that  the 
plaintiff  left  his  home  with  intent  to  delay  his  creditors,  and  the 
facts-  were  consistent  with  his  having  done  so.  Tlie  manager  of  the 
defendant  bank  swore  that  he  honestly  believed  that  the  plaintiff 
had  done  so,  the  juiy  found  that  he  did  not,  and  found  a  verdict  for 
the  plaintiff.  The  Privy  Council  held  that  the  facts,  being  con- 
sistent with  the  view  said  to  be  taken  bj'  the  defendant's  manager, 
were  therefore  not  inconsistent  with  the  existence  of  reasonable 
and  probable  cause.  In  that  case  the  jury  specially  found  that 
they  did  not  believe  the  statement  of  the  prosecutor  when  he  said 
that  he  honestly  believed  that  the  plaintiff  had  left  his  home  with 
intent  to  delay  his  creditors.  But  in  the  opinion  of  the  Court  that 
finding  was  wholly  unsupported  by  the  evidence.  Of  course  if  he 
had  not  honestly  believed  in  the  plaintiff's  guilt  the  case  would 
have  been  very  different.  But  it  was  for  the  plaintiff  to  establish 
that  the  facts  as  known  to  the  defendant  were  inconsistent  with 
the  existence  of  reasonable  and  probable  cause. 

For  the  reasons  I  have  already  given  I  think  that  in  this 
case  any  reasonable  man  might  have  come  to  the  conclusion  that 
the  charge  of  corruption  was  not  a  proper  inference  to  draw  from 
the  facts,  that  the  charge  was  much  too  large,  and  that  there  was 
nothing  to  justify  the  statement  that  there  was  nothing  but  cor- 
ruption with  Crowley  and  the  directors.  Further,  the  charge 
applied  to  all  the  directors,  and  the  evidence  was  that  it  could  be 
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applied  to  two  only  out  of  five,  and,  certainly  as  to  some  o£  the  h.  C.  of  A. 
charges,  the  transactions  were  equally  open  to  an  innocent  con-  i^OS. 
struction  as  to  a  guilty  one.  When  the  case  came  before  the  Full 
Court,  a  rule  nisi  was  granted  on  some  grounds  and  refused  as  to 
others,  but  the  attention  of  the  Court  was  mainly  directed  to  the 
ground  that  the  verdict  was  against  evidence  and  against  the  weight 
of  evidence.  But,  if  the  view  that  I  take  is  the  correct  one,  it  is 
clear  that  the  plaintiff  failed  to  establish  the  absence  of  reasonable 
and  probable  cause  unless  the  facts  were  such  that  on  the  prosecu- 
tion the  Judge  would  have  been  bound  to  direct  the  jury  if  they 
believed  the  evidence  to  find  for  the  accused.  If  the  facts  were 
such  that  a  reasonable  jury  could  have  found  either  way,  the 
plaintiff  had  failed  to  prove  his  case.  An  instance  of  this  distinc- 
tion may  be  given.  Suppose  a  public  man  is  guilty  of  a  grave 
political  offence,  such  as  malversation  of  public  moneys,  and  a 
person  who  knows  the  charge  to  be  true  communicates  it  to  some 
person  who  is  interested  in  the  matter  becoming  public.  He 
is  prosecuted  for  defamation  and  the  prosecution  fails  on  what- 
ever ground.  In  such  a  case  the  accused  person  must  be  taken  to 
have  known  of  his  own  misconduct,  and  also  to  have  known  that 
it  was  for  the  public  benefit  that  the  matters  should  be  disclosed, 
because  no  reasonable  man  could  come  to  any  other  conclusion. 
In  such  a  case  there  would  be  no  reasonable  and  probable  cause. 

Take  another  case.  Suppose  the  case  of  a  public  man  who,  when 
a  boy,  was  charged  with  some  trivial  offence,  and  long  afterwards, 
when  he  has  deservedly  earned  an  honourable  reputation,  or  when 
eveiybody  has  quite  forgotten  the  matter,  someone  states  the  facts 
in  public.  He  brings  a  prosecution  for  criminal  libel.  He  knows, 
or  thinks  he  knows,  that  the  defendant  cannot  escape  unless  he 
proves  that  the  statement  wjis  true,  and  that  its  publication  was 
for  the  public  benefit.  He  knows  of  course  that  it  was  true,  but 
he  thinks  naturally  that  no  jury  would  say  that  it  was  for  the 
public  benefit  that  it  should  be  published  after  the  lapse  of  so 
many  years.  The  jury  however  come  to  a  contrary  conclusion. 
Is  it  to  be  said,  when  an  action  for  malicious  prosecution  is 
brought  against  him,  that  he  must  be  taken  to  have  known  that  it 
was  for  the  public  benefit  that  the  libel  should  be  published, 
simply  because  the  jury  may  have,  or  a  jury  might  have,  come  to 
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^ *        men  might  in  the  same  case  take  different  views.     The  jury  may 

Cbowley  ^*k®  one  view,  but,  if  reasonable  men  might  take  another  view, 
the  plaintiff  fails  to  discharge  the  onus  of  proving  want  of  reason- 
able and  probable  cause. 

For  these  reasons  I  think  that  the  plaintiff  in  the  present  case 
failed  to  discharge  the  onus  cast  upon  him,  and  that  for  the 
reasons  stated  he  ought  to  have  been  nonsuited. 


V. 

Olissan. 
(No.  2). 


Orifflth  O.J. 


Barton  J.     I  concur. 

O'Connor  J.  I  am  of  the  same  opinion.  There  is  no  doubt  as 
to  the  general  principle  applicable  to  cases  of  this  kind.  There 
is  no  class  of  cases  in  which  it  is  more  difficult  to  explain  the  law 
to  a  jury  than  those  cases  in  which  questions  of  reasonable  and 
probable  cause  have  to  be  left  to  them,  and  the  explanation 
becomes  more  difficult  still  when  the  evidence  is  in  connection 
with  a  prosecution  for  defamatory  libel. 

There  is  only  one  part  of  the  rule  laid  down  in  Abrath  v, 
N.E.  Railway  Co.  (1),  by  Bowen  L.J.,  w^hich  it  is  necessary  to 
consider  in  this  case  t  that  is,  that  the  plaintiff  has  to  prove  "  that 
there  was  a  want  of  reasonable  and  probable  cause  for  the  prose- 
cution, or,  as  it  may  be  otherwise  stated,  that  the  circumstances 
of  the  case  were  such  as  to  be  in  the  eyes  of  the  Judge  incon- 
sistent with  the  existence  of  reasonable  and  probable  cause." 
Now,  when  that  is  applied  to  the  case  under  consideration,  it  must 
be  applied  in  this  form.  The  plaintiff  has  to  prove  that  the 
circumstances  were  such  as  to  be  inconsistent  with  the  existence 
in  the  mind  of  the  defendant  of  an  honest  belief  that  the  plaintiff 
was  guilty  of  the  offence  of  criminal  libel.  That  brings  me  at 
once  to  the  question,  what  is  the  offence  of  criminal  libel  ?  I 
entirely  agree  with  the  view  taken  by  Owen  J.  in  admitting  the 
evidence  tendered  by  the  plaintiff  to  prove  the  issue  of  truth  and 
public  benefit.  The  provisions  of  sec.  13  of  the  Defamation  Act 
constitute  the  offence  of  criminal  libel,  and  in  it  there  is  made 
provision  for  the  form  of  pleading  necessary  to  raise  this  defence. 


(1)  11  Q.B.D.,  440,  at  p.  455. 
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It  is  clear  on  reading  sees.  12  and  13  that  they  are  intended   H.  C.  of  A. 

1  OAR 

together  to  constitute  the  offence  of  criminal  libel.  Taking  them 
together  the  statement  of  the  offence  is  qualified  in  this  way : 
the  defamatory  publication,  no  matter  how  injurious  or  how 
malicious,  is  not  a  criminal  offence  if  it  is  proved  to  be  true,  and 
that  it  was  for  the  public  benefit  that  it  should  be  published. 
Therefore,  whenever  the  question  is  raised  in  a  criminal  Court 
whether  a  person  is  or  is  not  guilty  of  libel,  then-,  no  matter  how 
defamatory  the  publication  may  be,  if  both  branches  of  the 
defence  are  established,  the  libel  is  not  punishable  in  a  criminal 
Court. 

That  being  the  offence  of  criminal  libel,  we  must  next  apply  the 
rule  as  to  reasonable  and  probable  cause.  That  the  person 
prosecuted  wrote  the  libel  there  can  be  no  doubt,  nor  that  it  was 
jyininA  facie  libellous.  Then  arises  the  question  whether  the 
circumstances  within  the  knowledge  of  the  defendant — and  in 
this  connection  we  must  assume  that  all  the  facts  were  found  in 
the  plaintiff's  favour — were  such  as  to  be  inconsistent  with  the 
existence  in  the  mind  of  the  defendant  of  an  honest  belief, 
founded  upon  reasonable  grounds,  that  the  defamatory  statement 
was  not  true.  That  is  the  first  consideration,  but  I  leave  it  for 
the  present  to  deal  with  the  second  branch  of  the  statutory 
defence.  In  the  view  which  I  take  it  becomes  unnecessary  to 
consider  the  second  branch  very  fully.  It  is  only  necessary 
for  me  to  refer  to  it  because  of  a  question  of  law  raised  with 
regard  to  it.  Assuming,  for  the  moment,  that  the  first  branch 
has  been  proved,  then,  as  regards  the  second  branch,  the  question 
for  the  jury  is,  were  the  circumstances  such  as  to  be  incon- 
sistent with  the  existence  in  the  mind  of  the  defendant  of 
an  honest  belief  that  it  was  not  for  the  public  benefit  that  the 
defamatory  matter  shoiild  be  published  ?  Some  question  has 
been  raised  by  Mr.  Want  as  to  the  meaning  of  that  part  of 
the  section.  I  entirely  agree  with  the  opinion  of  the  Supreme 
Court  that  the  intention  of  the  libeller  has  nothing  to  do  with 
the  defence  given  by  this  section.  It  is,  however,  contended 
by  the  respondent  that  the  circumstances  of  the  publication 
are  not  to  be  considered.  I  cannot  agr^e  with  that  contention. 
It  appears  to  me  that  the  circumstances  of  publication  must 
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H.  C.  OP  A.  always  be  considered,  and  the  question  for  the  jury  in  every 
case  is  this :  taking  the  facts  by  reason  of  which  it  is  alleged 
that  the  publication  was  for  the  public  benefit,  including  the 
circumstances  of  the  publication  itself,  whether  on  those  facts 
it  was  reasonable  for  the  defendant  to  have  considered  that  it 
was  not  for  the  public  benefit  that  the  libel  should  be  published. 
Putting  the  circumstances  of  the  publication  out  of  consideration, 
we  would  have  a  merely  abstract  question  left.  The  question  is 
was  it  for  the  public  benefit  that  the  libel  should  be  pub- 
lished under  the  circumstances  in  which  it  was  published  ?  How 
can  the  jury  come  to  any  conclusion  upon  such  a  question  with- 
out looking  at  the  surrounding  circumstances  ?  They  might  find 
that  it  was  for  the  public  benefit  in  some  supposed  case  which 
might  never  arise.  Such  a  finding  might  have  no  relation  to  the 
publication  the  subject  of  the  action.  All  the  circumstances  of 
the  publication  must  be  taken  into  consideration  by  the  jury  in 
dealing  with  the  question  whether  the  publication  was  for  the 
public  benefit.  I  have  no  hesitation  in  saying  in  this  case  that,  if 
the  first  branch  of  the  defence  were  established,  the  jury  would 
be  entitled  to  say  that  a  reasonable  man  under  the  circumstances 
ought  to  have  come  to  the  conclusion  that  the  publication  was  for 
the  public  benefit.  We  have  here  a  public  company,  with  share- 
holders, and  with  all  its  transactions  liable  to  public  scrutinj'.  It 
would  be  altogether  unreasonable  for  a  person  in  the  position  of 
the  defendant,  if  the  defamatory  matter  were  true  and  he  had 
reasonable  ground  for  so  believing  it,  to  have  come  to  the  conclu- 
sion that  it  was  not  for  the  public  benefit  that  it  should  be 
published.  But,  as  I  said  before,  that  can  have  no  practical  bear- 
ing on  this  case,  except  on  the  assumption  that  the  first  branch  of 
the  defence  had  been  established.  The  whole  question  is,  was 
there  sufficient  evidence  to  establish  the  position  that  the  circum- 
stances were  inconsistent  \\4th  the  existence  in  the  mind  of  the 
defendant  of  an  honest  belief,  founded  upon  reasonable  grounds, 
that  the  libellous  matter  was  not  true  ?  Now,  that  brings  me  to  Mr. 
Piddington's  contention  as  to  the  meaning  of  the  words  of  the  libel. 
The  whole  document  must  be  read  in  dealing  with  that  question. 
He  very  properly,  I  think,  contended  that  there  was  only  one 
sentence  which  could  be  considered  as  seriously  libellous,   and 
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and  to  the  whole  letter.  That  sentence  contained  the  allegation 
that  there  was  "nothing  but  corruption  with  Crowley  and  the 
directors."  Now,  it  is  quite  true  that  in  a  case  of  libel,  whether 
civil  or  criminal,  the  meaning  of  the  words  is  a  question  for  the 
jury  under  all  the  circumstances  of  the  case.  And  if  this  had 
been  a  prosecution  for  criminal  libel,  and  the  issue  was  to  be  deter- 
mined by  the  jury  under  the  direction  of  the  Judge,  it  would  be 
left  to  them  to  say  what  was  the  fair  and  reasonable  constiniction 
of  the  words.  But  that  is  not  the  case  where  the  question  is  as 
to  the  attitude  of  mind  of  the  person  initiating  the  prosecution. 
He  is  entitled  to  take  a  reasonable  view  of  the  meaning  of  the 
words,  and  if  he  does  take  a  reasonable  view  of  their  meaning, 
and  honestly  believes  that  the  words  as  bearing  that  meaning 
are  untrue,  he  is  entitled  all  through  the  case  to  treat  the  words 
as  having  that  meaning.  Now,  interpreting  this  letter  in  the 
light  of  the  surrounding  circumstances,  it  appears  to  me  reason- 
ably capable  of  only  one  meaning,  namely,  that  there  was  in  the 
dealings,  between  Crowley  and  the  directors  a  system  of  corrup- 
tion. But  it  is  not  necessary  to  go  as  far  as  that.  As  long  as 
Crowley  had  reasonable  grounds  for  putting  that  construction 
upon  it  he  was  protected.  Further,  as  to  the  meaning  of  the 
letter,  there  is  one  circumstance  which  I  think  may  fairly  be 
taken  into  consideration.  Evidence  was  given  of  the  letter  of 
Walters  to  which  this  was  a  reply.  In  that  letter,  according  to 
the  plaintiff's  evidence,  Walters  asked  him  if  he  had  heard  about 
Crowley  and  the  directors  carrying  on,  and  said  that  Mr.  Saunders, 
a  solicitor,  had  told  him  about  it.  Then  he  went  on  to  mention  the 
case  of  Punch.  That  is  the  whole  of  the  matter  of  which  he 
speaks.  It  is  to  those  instances  of  alleged  corruption  between 
Crowley  and  the  directors  that  the  letter  refers.  We  find  also 
evidence  of  the  meaning  plstced  upon  the  letter  by  Crowley  him- 
self at  fiua  early  stage,  of  the  proceedings,  in  a  letter  written  by 
him  to  the  respondent  on  2nd  March,  1903.  In  that  he  says :  "  In 
connection  with  your  letter  of  2nd  February  to  Mr.  Walters, 
there  is  one  sentence  which  neither  my  directors  nor  myself 
can   allow   to  pass,   that  is,  '  there  is   nothing  but  corruption 

with  Crowley  and  the  directors.' "     Again,  on  26th  November, 
VOL.  II.  52 
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H.  C.  OF  A.   1903,  in  a  letter  spoken  of  as  a  warning  to  the  respondent,  he 
uses  this  expression,  "  If,  as  seems  likely,  this  leniency  has  been 
mistakenly  construed  by  j^^ou,  well  and  Rood,  they  will  then  afford 
you  an  opportunity  of  proving  if  there  is  the  slightest  shadow  of 
truth  in  your  damnable  libel  that  *  there  is  nothing  but  corruption 
with  Crowley  and  the  directors/  "     In  view  of  that  evidence  it  is 
clear  that  the  serious  part  of  this  imputation  was  that  which  in- 
volved the  management  of  the  company  in  a  charge  of  corruption. 
For  the  purposes  therefore  of  the  question  which  had  to  be  sub- 
mitted to  the  jury  as  to  the  honest  belief,  on  reasonable  grounds,  of 
the  appellant  that  the  defamatory  matter  was  not  true,  it  must  be 
taken   that  it  amounted  to   a  charge   of  systematic  corruption 
between  him  and  the  directors.     Is  there  any  evidence  to  estab- 
lish that  ?     I  must  say  that  I  can  see  none.     There  was  evidence 
of  three  charges  extending  over  a  period  of  three  years,  charges 
made  in  connection  with  the  management  of  electiona     There  was 
evidence  to  go  to  the  jury  to  support  these  charges,  but  it  appears 
to  me  that  they  involve  nothing  more  than  improper  conduct 
on  the  part  of  Crowley  himself,  not  on  the  part  of  the  directors. 
There  is  evidence  of  the  charge  as  to  the  loan  of  £1000,  but  there 
is  no  evidence  of  corruption  in  any  of  the  circumstances  connected 
with  that.     Then  there  is  a  charge  as  to  the  taking  of  commis- 
sion.   His  Honor  the  Chief  Justice  of  New  South  Wales  thought 
that  in  that  there  was  some  evidence  of  corruption.     Corruption 
is  something  done    knowingly  with  a  dishonest  intent.      This 
practice,  though  it  may  or  may  not  be  reprehensible,  can  certainly 
not  in  any  sense  be  called  corrupt.     It  appears  to  have  been  part 
of  the  regular  business  methods  of  the  company  openly  carried 
on,  for  every  person  who  introduced  business  to  get  a  commission. 
It  seems  to  cne  that  there  is  no  evidence  to  establish  corruption 
between  the  general  manager  and  the  directors  in  doing  some- 
thing which  was  apparently  done  openly  and  in  the  ordinary 
routine   of    business.     In  addition    to  this,  there  is  the  charge 
in   reference   to   Hogan   and   Punch.      I   can   see   no    evidence 
whatever  from  which  an  unfavourable  inference  can  be  drawn 
in   regard  to   Hogan's   case.     As  to   that  of   Punch,   evidence 
given    by   the   respondent    establishes  a  state   of   facts  consis- 
tent with  the  charge  of  corruption.     But,  as  was  pointed  out 
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by  my  brother  the  Chief  Justice,  it  is  equally  consistent  with 
innocence. 

Now,  as  to  that  charge,  the  defendant,  having  in  his  mind  only 
the  facts  now  found  in  the  plaintift's  favour,  was  entitled  to  take 
any  view  of  those  facts  which  in  the  circumstances  was  reasonable. 
If  he  thought  that  they  did  not  establish  the  charge  of  corruption, 
we  cannot  say  that  that  was  unreasonable ;  and  that  was  the  only 
matter  on  which  there  was  the  slightest  evidence  of  corruption 
between  Crowley  and  the  directors.  But  even  if  there  were  any 
evidence  of  the  truth  of  that  portion  of  the  charge,  that  is  part 
only  of  the  defamatory  charge.  Where  truth  is  set  up  as  a  defence 
to  a  charge  of  criminal  libel  it  is  no  answer  to  prove  the  truth  of 
part  of  the  libel ;  the  proof  must  be  co-extensive  with  the  libel 
itself. 

I  am  therefore  clearly  of  opinion  that  the  existence  of  one 
circumstance  of  that  kind,  even  if  proved  absolutely,  can  in  no 
way  be  a  justification  of  the  wholesale  statement  as  to  corruption 
which  was  made  in  the  libel. 

There  being,  therefore,  no  evidence  to  support  the  plaintiff's 
position  that  the  defendant  did  not,  when  he  initiated  the 
prosecution,  honestly  believe  that  the  defamatory  statements 
were  untrue,  I  am  of  opinion  that  the  plaintiff  should  have  been 
nonsuited. 


H.  C.  OF  A. 
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Appeal  allowed  with  costs.  Order  appealed 
from  discharged  with  costs.  Rule  made 
absolute  for  a  nonsuit 


Solicitor,  for  appellant,  T.  J.  PurcelL 
Solicitor,  for  respondent,  E,  Trevor  Jones, 
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HOLDEN  AND  ANOTHER 
Plaintiffs, 

BLACK  AND  OTHERS   . 
Defendants, 


Appellants ; 


AND 


Respondents. 


ON  appeal  from  the  supreme  court  of 

VICTORIA. 
H.  C.  of  a.    Administration    bond  —  SuretieSy  rights  and  liabiltties  of —  Breach  of  duty  by 
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administrator — Ihity  of  administrator  to  invest  and  secure  shares  of  infants — 
Action  quia  timet — Covenant  to  administer — Acceptance  of  money  paid  into 
Court — Parties—  Costs. 

The  duty  of  an  administrator  of  an  intestate  estate  to  invest  and  secure  the 
shares'of  next  of  kin  who  are  inffints,  is  analogous  to  the  obligation  to  pay 
next  of  kin  who  are  sui  juris. 

The  sureties  to  an  administration  bond  are  entitled  to  enforce  this  duty  b^' 
action  against  the  administrator  as  principal  debtor,  and  the  next  of  kin  as 
creditors,  in  the  same  way  as  in  the  case  of  other  sureties  for  the  payment  of 
money,  when  the  time  for  payment  has  arrived. 

Mathews  v.  Saurin,  31  L.R.  Ir.,  181,  followed. 

Neither  the  fact  that  the  sureties  have  taken  a  covenant  from  the  adminis- 
trator to  duly  administer  according  to  law,  nor  that  the  sureties,  in  an  action 
against  the  administrator  for  breach  of  duty  and  on  the  covenant,  have 
accepted  money  paid  into  Court  in  satisfaction  of  past  breaches,  deprives  the 
sureties  of  their  right  to  this  specific  relief. 

In  such  an  action  by  .sureties  against  the  administrator  and  infant  next  of 
kin,  the  Court  may  properly  order  the  administrator  to  set  aside  and  secure 
the  shares  of  infants  in  the  personalty,  direct  accounts  and  inquiries  for  the 
purpose  of  ascertaining  the  amounts  of  those  shares,  and  direct  the  adminis- 
trator to  keep  and  file  proper  accounts  of  the  estate. 

The  infants'  costs  of  such  an  action  should  be  paid  by  the  plaintifib,  with  or 
without  an  order  that  they  be  recovered  over  against  the  administrator. 

Semble,  in  such  an  action  the  Court  has  no  jurisdiction  to  order  the  costs  of 
any  of  the  parties  to  be  paid  out  of  the  estate. 

Judgment  of  the  Full  Court,  Holdenv.  Blacky  (1905)  V.L.R.,  326;  26  A.L.T., 
205,  reversed;  judgment  of  a  Beckett  J.,  restored  with  variations  as  to  costs. 


Appeal  from  the  Supreme  Court  of  Victoria. 
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David   Black,   a   farmer,  died   on  28th  July,  1897,  intestate,  H.  C.  ofA. 
leaving  him  surviving  his  widow,  Kate  Black,  and  three  infant        ^ 
children.  Holden 

On  2l8t  September,  1897,  administration  was  granted  to  the      b^ack 

widow,  and  the  plaintiffs,  James  Holden    and   David  Webster,       

became  sureties  for  her  proper  administration  of  the  estate,  and 
with  her  executed  an  administration  bond  in  the  ordinary  form 
in  the  sum  of  £2766  15s. 

On  23rd  April,  1898,  Mrs.  Black  entered  into  a  deed  of  covenant 
with  Messrs.  Holden  and  Webster  by  which  she  covenanted  that 
she  would  realize  certain  of  the  aasets  and  out  of  the  proceeds  pay 
and  discharge  the  liabilities  of  the  estate  ;  that  she  would  deposit 
the  title  deeds  of  the  lands  in  the  name  of  the  di^seased  and  such 
other  deeds  as  might  be  issued  in  substitution  thereof  in  the 
Bank  of  New  South  Wales,  Benalla,  in  the  joint  names  of  herself, 
Holden  and  Webster,  to  be  held  on  their  joint  account  until  the 
estate  was  fully  administered ;  that  all  dealings  relating  to  the 
said  deeds  or  lands  should  be  effected  only  after  obtaining  the 
authority  of  Mrs.  Black,  and  Messrs.  Holden  and  Webster ;  that 
she  would  at  all  times  until  the  estate  was  fully  administered 
fulfil  in  all  respects  the  conditions  of  the  administration  bond, 
and,  in  case  of  any  breach  thereof,  would,  out  of  her  share  of  the 
estate,  indemnify  Messrs.  Holden  and  Webster  from  any  loss 
accruing  thereby  ;  and  that  any  business  of  any  kind  in  connection 
with  the  estate  requiring  legal  skill  should  be  done  by  Mr.  Gilbert 
Archer,  of  Benalla,  or  any  other  solicitor  as  might  be  acting  for 
the  estate  for  the  time  being  named  by  Messrs.  Holden  and 
Webster.  Letters  of  administration  were  issued  to  Mrs.  Black 
on  the  4th  May,  1898. 

An  action  was  brought  by  Messrs.  Holden  and  Webster  against 
Mrs.  Black  and  the  three  infant  children,  and  by  the  statement  of 
claim  it  was  alleged  that  Mrs.  Black  had  been  guilty  of  certain 
breaches  of  trust  and  neglect  of  her  duty  as  administratrix,  and 
of  breaches  of  her  covenant  of  23rd  April,  1898 ;  that,  by  reason 
of  Mrs.  Black's  conduct,  the  plaintiffs  had  already  been  occasioned 
considerable  loss  and  expense  in  endeavouring  to  procure  Mrs. 
Black  to  remedy  such  breaches  of  duty,  and  to  prevent  the  con- 
tinuance thereof,  and  to  secure  themselves  against  loss  or  damage 
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H.  C.  OF  A.  therefrom ;  and  that,  unless  there  should  be  granted  some  such 

relief  as   was  claimed,   the   estate   would   not  be  administered 

HoLDE^r     according  to  law,   the  estate  and   the   interests   therein  of  the 

Bi  ACK       infant  defendants  would  be  in  jeopardy  and  would  be  exposed  to 

improper   risks,  the  plaintiffs  as  sureties  would  continue  to  be 

under  a  personal  risk  of  loss  and  injury  through  continued  or 
repeated  breaches  by  Mrs.  Black  of  her  duties  as  such  adminis- 
tratrix and  of  her  covenant  with  the  plaintiffs,  and  such  loss  or 
injury,  unless  prevented  or  restrained,  would  be  irreparable. 

The  plaintiffs  claimed : — 

"  (a)  A  declaration  that  the  defendant  Kate  Black  has  not 
administered,  and  is  not  administering,  the  estate  of  the  intestate 
in  accordance  with  law,  and  has  been  guilty  of  breaches  of  her 
duty  &s  administratrix  and  of  her  covenant  with  the  plaintiffs. 

"(b)  An  injunction  restraining  the  continuance  by  the  said 
defendant  of  such  breaches  of  duty  and  breaches  of  covenant. 

"  (c)  £45  damages  from  the  said  defendant  in  respect  of  such 
breaches  of  covenant  as  already  committed  as  aforesaid. 

"  And  also  such  relief  of  the  nature  hereinafter  specified  as  to 
the  Court  may  seem  proper  to  secure  the  proper  administration 
of  the  said  estate,  or  to  remedy  or  prevent  the  wrong  or  risk 
hereinbefore  complained  of,  that  is  to  say : — 

"  (d)  Administration  of  the  said  estate  by  or  under  the  direction 
of  the  Court. 

"  (e)  The  appointment  of  a  receiver  or  of  a  person  to  discharge 
the  duties  of  administrator  or  trustee  of  the  said  estate  in  place  of 
the  said  defendant  Kate  Black. 

"  (/)  Or  such  other  declarations  orders  or  directions  as  to  the 
Court  may  seem  sufficient  or  proper  for  the  protection  of  the 
plaintiffs  from  any  liability  to  the  infant  defendants  in  respect  of 
such  matters  as  aforesaid." 

By  her  defence,  the  defendant  Mrs.  Black  denied  the  alleged 
breaches  of  her  duty  as  administratrix  and  of  the  covenant,  and 
(paragraph  13)  said  that,  if  she  had  committed  any  breach  of  the 
covenant,  the  plaintiffs  had  suffered  no  loss  or  injury  thereby, 
and  were  entitled  to  nominal  damages  only  in  respect  thereof, 
and  that  she  brought  into  Court  the  sum  of  one  shilling,  and  said 
that  the  same  was  sufficient  to  satisfy  the  plaintiffs'  claim  in 
respect  of  any  such  breach. 
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In  their  reply  the  plaintiffs  said  : — As  to  paragraph  13  of  the  H.  C.  of  A. 

defence,  and  treating  it  as  pleading  a  payment  into  Court  of  the  ^ ^ 

sum  of  one  shilling  in  respect  of  so  much  only  of  their  claim  as  Holden 

is  for  damages  for  breach  of  the  covenant  entered  into  by  this  b^ack 

defendant,  they  say  that  they  accept  such  sum  in  satisfaction  of  

the  claim  in  respect  of  which  it  is  so  paid  in. 

The  infant  defendants  submitted  their  rights  and  interests  to 
the  protection  of  the  Court. 

The  action  was  tried  before  dBeckett  J.,  and  the  facts  proved 
and  found  are  suflSciently  set  out  in  the  judgment  of  Griffith  C.J., 
hereunder. 

cbBeckett  J.,  gave  judgment  according  to  the  following 
minutes : — 

■ 

"  It  appearing  that  the  following  declarations  as  to  the  dealings 
of  the  defendant  Kate  Black  with  the  estate  of  the  intestate  will 
be  for  the  benefit  of  the  defendants,  declare  as  follows : — 

"  (a)  That  the  carrying  on  of  the  farming  business  by  the  said 
defendant  was  beneficial  to  the  estate  of  the  intestate,  and  that 
no  accounts  should  be  directed  in  respect  thereof. 

"  (b)  That  the  house  in  Benalla  purchased  by  the  said  defendant 
should  be  deemed  to  form  part  of  the  intestate's  estate,  subject  to 
the  direction  hereinafter  contained  with  respect  thereto. 

"(c)  That  no  accounts  should  be  taken  in  respect  of  past 
dealings  with  the  estate,  and  that  the  infant  defendants  having 
been  properly  maintained  and  educat-ed,  all  income  to  which  the 
infant  defendants  were  entitled  up  to  the  date  of  this  judgment, 
should  be  deemed  to  have  been  properly  applied  by  the  defendant 
Kate  Black. 

"  (d)  The  defendant  Kate  Black  not  seeking  any  inquiries  as  to 
the  moneys  of  her  own  not  derived  from  the  estate  of  the  intestate 
paid  into  the  bank  account  kept  by  her  after  the  intestate's  death, 
all  moneys  which  have  been  paid  into  the  said  account  shall  be 
considered  as  belonging  to  the  estate  of  the  said  intestate. 

''  (e)  All  investments  made  by  the  said  Kate  Black  since  the 
death  of  the  intestate  shall  be  deemed  to  have  been  investments 
of  money  of  the  estate. 
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H.  C.  OF  A.       ^*  (/)  The  said  Kate  Black  is  not  entitled  to  any  reward  in  the 
form  of  commission  or  of  salary  for  her  management  of  the 
HoLDEN      business  which  was  carried  on  by  her. 
Black  "  ^^^  Should   any   loss  of  the  estate  arise  by  reason  of  the 

securitj^  given  by  Murray  being  a  deficient  security  for  the  sum 

of  £450  advanced  thereon,  the  defendant  Kate  Black  shall  be 
personally  liable  to  make  good  the  loss  arising  from  lending  on 
such  insufficient  security. 

"  And  this  Court  doth  order  that  on  the  distribution  of  the  estate 
of  the  intestate,  as  between  the  defendant  Kate  Black  and  the 
infant  defendants,  she  shall  take  as  part  of  her  share,  at  the  price 
of  £260,  the  house  at  Benalla  purchased  by  her. 

"  Order  that  the  defendant  Kate  Black,  in  addition  to  any  other 
accounts  which  may  be  required  to  show  her  dealings  with  the 
corpus  of  the  estate,  do  keep  a  proper  account  of  all  sums  here- 
after to  be  received,  as  income  of  the  trust  estate  and  all  disburse- 
ments chargeable  against  such  income,  so  that  the  net  amount  of 
the  two-thirds  share  of  the  income  to  which  the  infants  will  be 
entitled  may  be  ascertained  therefrom,  and  that  she  do  permit  the 
plaintiffs,  or  any  proper  person  authorized  by  them,  from  time  to 
time  to  inspect  such  accounts. 

"  Refer  to  tax  the  costs  of  the  plaintiffs  and  of  the  defendants, 
including  discovery.  Order  the  defendant  Kate  Black  to  pay  the 
plaintiffs'  costs  and  the  infant  defendants'  costs  and  retain  her 
own  costs  out  of  the  estate  of  the  intestate.     Liberty  to  apply." 

On  appeal  to  the  Full  Court  {Madden  C.J.,  Holroyd  and  Hood 
JJ.,)  judgment  was  ordered  to  be  entered  for  the  defendants  with 
costs :  Holden  v.  Black  (1). 

The  plaintiffs  now  appealed  to  the  High  Court. 

Duffy  K.C.,  and  Weigally  for  the  appellants.  This  is  not  an 
administration  suit,  but  an  action  by  which  the  plaintiffs  seek  to 
be  prqibected,  and,  if  administration  be  in  the  opinion  of  the 
Court  the  proper  remedy,  the  plaintiffs  are  willing  that  it  should 
be  ordered.  The  plaintiffs  however  do  not  desire  an  administration. 
[Griffith  C.J. — Do  the  plaintiffs  want  an  injunction  now  ?] 
They  want  what  the  Court  thinks  is  the  proper  remedy,  and 

(1)  (1905)  V.L.R.,  326;  26  A.L.T.,  205. 
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they  are  satisfied  with  the  judgment  of  dBeckett  J.     The  appel-   H.  C.  of  A. 

1906 

lants  are  entitled  to  relief  under  the  circumstances  of  this  case. 
The  Court  in  its  equitable  jurisdiction  will  interpose  before  any 
actual  injury  has  been  sufiered  on  the  principle  of  a  bill  quia 
timet,  e.g.,  a  surety  may  compel  the  debtor  on  a  bond  in  which 
he  has  joined  to  pay  the  debt  when  due,  whether  the  surety  has 
been  actually  sued  for  it  or  not,  and  a  covenantee  may  obtain 
relief  in  similar  circumstances:  Mitford  on  Pleading,  p.  171, 
cited  with  approval  in  Wooldridge  v.  Norris  (1).  See  also 
Story's  Equity  Jurisprudence,  1st  English  ed.,  sees.  825,  827  ; 
13th  ed.,  sees.  730,  850 ;  Lindley  on  Partnership,  6th  ed.,  p.  378. 
A  surety  may  put  the  creditor  in  motion  against  the  debtor,  and, 
if  the  creditor  does  an  act  by  which  he  is  prevented  from 
complying  with  the  request  of  the  surety,  the  surety  is  discharged. 
Newton  v  Chorlton  (2).  The  creditors  in  this  case  being  infants, 
the  only  method  of  obtaining  relief  is  by  coming  to  the  Court,  and 
bringing  the  infants  there  as  well.  The  reason  of  this  principle 
is  that ''  it  is  unreasonable  that  a  man  should  always  have  a  cloud 
hanging  over  him:"  SnelVs  Principles  of  Equity,  11th  ed.,  504. 
See  also  Antrobus  v.  Davidson  (3) ;  Hohhs  v.  Wayet  (4)  ;  Becker- 
raise  v.  Lewis  (5) ;  Mathews  v.  Saurin  (6) ;  Lloyd,  v.  Dim^nack 
(7);  Lord  Ranelaugh  v.  Hayes  (S);  Hughes-Hallett  v.  Indian 
Mammoth  Gold  Mines  Go,  (9).  It  is  the  duty  oi  a  surety  to  look 
after  his  principal :  In  re  Wakefield  (10) ;  In  re  Caipenater  (11) ;  In 
re  Lockey  (12) ;  Wright  v.  Simpson  (13).  The  Court  is  at  liberty  to 
mould  the  relief  in  any  way  it  thinks  fit.  An  entirely  different 
remedy  is  open  to  the  appellants  on  the  covenant,  but  they  do 
not  require  it  if  they  are  sufficiently  protected  as  sureties.  If  the 
appellants  are  not  entitled  to  succeed  as  sureties,  they  are  entitled 
to  have  the  bond  carried  out :  Wooldridge  v.  Norris  (1).  The 
payment  into  Court  has  nothing  to  do  with  the  right  of  the 
appellants  to  bring  an  action  quia  timet 


(1)  L.R.,6£q.,  410. 

(2)  10  Ha.,  646,  at  p.  652. 

(3)  3  Mer.,  569. 

(4)  36  Ch.  D.,256. 

(5)  L.R.,  7C.P.,372. 

(6)  31  L.R,  Ir.,  181,  at  p.  189. 

(7)  7  Ch.  D.,  398. 


(8)  1  Vern.,  18&. 

(9)  22  Ch.  D.,561. 

(10)  6    V.L.R.   (LP.   k  M.),    96;    2 
A.L.T.,  42. 

(11)  20  V.L.R.,  159. 

(12)  1  Ph.,  509. 

(13)  6Ve8.,  714,  at  p.  734. 
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They  also  referred  to  Harris  v.  Boots,  Cash  Chemists  (Sowtliern) 
Ltd.  (1). 

Isaacs  A.G.,  and  Guest,  for  the  respondent  Kate  Black.  In  all 
the  cases  cited  for  the  appellants  a  loss  had  accrued,  and  there 
was  an  existing  liability  upon  the  surety.  That  is  clearly  shown 
in  Matliews  v.  Saurin  (2).  Here  the  consideration  of  any  actual 
loss  has  been  eliminated  by  the  acceptance  of  the  money  paid 
into  Court.  The  administratrix  is  liable  under  the  bond  in 
respect  only  of  the  estate  as  left  by  the  intestate.  She  is  also 
liable  to  the  infant  respondents  as  trustee,  but  with  that  liability 
the  surety  is  not  concerned.  There  is  no  duty  upon  the  adminis- 
tratrix under  the  bond  to  keep  accounts,  although  there  may  be  as 
trustee  of  the  infants.  The  only  way  the  children  could  recover  on 
the  bond  would  be  by  having  the  bond  assigned,  and  the  Court  will 
in  its  discretion  refuse  to  assign  the  bond  unless  some  actual  damage 
has  been  sustained  :  In  re  Carpenter  (3) ;  s.c,  sub.  Tiom.,  Mul- 
holland  v.  Smith  (4) ;  In  re  Steele  (5).  The  issue  has  been 
taken  whether  there  was  or  was  not  any  loss,  but  it  was  found 
that  there  was  no  loss.  That  being  so,  the  appellants  were  not 
entitled  to  bring  their  action.  In  Scott  v.  Wilson  (6)  it  was  held 
that  a  surety  was  not  entitled  to  an  order  for  administration 
though  the  administrator  had  not  administered  for  many  years. 
The  surety  upon  entering  into  the  bond  must  look  only  to  the 
administrator.  He  has  no  right  to  sue  the  beneficiaries,  and  there 
is  no  relation  between  him  and  them. 

[Griffith  C.J. — There  is  the  ordinary  relation  of  surety  and 
creditor  between  them.] 

But  the  beneficiaries  have  nothing  to  do  with  the  bond.  The 
surety  is  neither  a  creditor  nor  a  legatee,  and  therefore  is  not 
entited  to  bring  this  administration  action:  Suhraya  Chetty  v. 
A.  S.  RajamTYial  (7).  The  mere  fact  that  the  administrator  keeps 
land  unsold  during  the  infancy  of  the  beneficiaries  gives  no  right 
to  the  surety  to  sue.  The  trusts  which  the  administrator  under- 
takes are  contained  in  sec.  8  of  the  Administration  and  Probate 


(1)  (1904)  2  Ch.,  376. 

(2)  31  L.R.,  Ir.,  181,  at  p.  187. 

(3)  20V.L.R.,  159. 

(4)  20  V.L.R.,  403. 


(5)  23  V.L.R.,  146;  19  A.L.T.,   136. 

(6)  2  Q.L.J.,  26. 

(7)  14  Madras  L.J.R.,  482. 
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Act  1890,  referring  back  to  the  Statute  of  Distrihutiona  (22  &  23   H.  C.  of  A. 

Car.  II.,  c.  10),  sec.  8.     See  Williams  on   Executors,  10th  ed.,       ^ ^ 

vol.  II.,  pp.  1137,  1229.      As  to  the  duties  of  an  administrator,  see      Holden 
Dohbs  V.  Brain  (1).     The  administration  lasts  until  the  estate  is      rl^ck 

administered,  and  the  surety  is  liable  until  then.     There  is  no       

obligation  upon  the  administrator  to  administer  within  any 
particular  time :  Story's  Equity  Jurisprudence,  1st  English  ed., 
sees.  327,  639.  The  only  statutory  provision  as  to  the  time  of 
pajnnent  is  that  the  administrator  cannot  be  called  on  to  pay 
anything  until  a  year  has  elapsed  since  the  grant  of  administra- 
tion. The  administrator  cannot  get  a  discharge  from  infants, 
except  by  paying  their  money  into  Court,  and  he  must  wait  until 
they  are  of  age:  T^^ZZ^am«  on-  Executors,  10th  ed.,  p.  1137; 
Cooper  V.  Thornton  (2) ;  Rotheram  v.  Fanshaw  (3).  An  executor 
or  administrator  has  been  compelled  to  secure  the  shares  of 
beneficiaries  where  he  was  on  the  brink  of  insolvency,  and  there 
was  imminent  danger  of  loss.  See  also  Robbing  and  Maw  on  the 
Devolution  of  Real  Estate,  pp.  329,  332.  But,  by  not  setting  aside 
or  securing  the  shares  of  infants,  an  administrator  does  not  commit 
a  breach  of  the  bond,  although  he  may  be  guilty  of  a  breach  of 
his  duty  as  trustee :  Pitt  v.  Woodham  (4).  That  case  emphasises 
the  proposition  that  the  administrator  is  only  liable  for  the 
property  of  the  intestate.  He  may  have  to  account  for  profits  as 
trustee,  but  not  as  administrator.  A  surety  can  only  sue  if  there 
is  a  breach  of  duty  causing  loss,  or  rendering  the  danger  of  loss 
imminent.  If  the  right  were  larger  than  that,  the  surety  could 
sue  the  day  after  the  bond  was  given :  Fletcher  v.  Bealey  (5) ; 
Padwick  v.  Stanley  (6).  The  action  quia  timet  lies  only  where 
the  creditor  has  a  present  right  to  sue  and  refuses  to  do  so: 
SneU's  Principles  of  Equity,  11th  ed.,  p.  583  ;  Thomson's  Com- 
pendium,  p.  572.  In  Lord  Ranelaugh  v.  Hayes  (7)  the  "  cloud  " 
is  described.  There  must  be  a  sum  of  money  payable.  In 
Antrobus  v.  Davidson  (S),  as  in  the  present  case,  it  was  uncertain 
whether  there  was  any  loss.  The  surety  must  be  able  to  say  what 
the  amount  of  his  liability  is.     The  case  of  Wooldridge  v.  Norris 

(1)  (1892)  2  Q.B.,  207.  (6)  28  Ch.  D.,  688. 

(2)  3  Bro.  C.C,  96.  (6)  9  Ha.,  627. 

(3)  3  Atk.,  628.  (7)  1  Wn.,  189. 

(4)  1  Hag.,  Ecc,  247.  (8)  3  Mer.,  569. 
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H.  C.  01'  A.  (1)  turns  on  the  construction  of  a  particular  covenant.   The  Court 

^^^       will  not  grant  redress  to  a  surety  except  in  respect  of  present 

HoLDEN     liability.      There  must  be  some  liability  defined  and  ascertained  : 

Black.      ^^  parte  Snoiudon  (2).     In  Hughea-UaUett  v.  Indian  Mammoth 

Gold  Mines  Go,  (3),  there  was  no  imminent  danger  of  loss,  and  no 

redress  was  given.  On  the  other  hand,  in  Hobba  v.  Wayet  (4),  and 
WoVmersJiausen  v.  Gullick  (5),  where  there  was  imminent  danger 
of  loss  redress  was  given.  See  also  Campbell  v.  Jtfocomt  (6)  ;  lot 
re  Lockey  (7) ;  Re  Denekin,  Peters  v.  TaTichereaw  (8) ;  PerpettLol 
Trustee  Co.  v.  Dobbyns  (9).  Mathews  v.  Saurin  (10)  is  in  this 
respondent's  favour  in  that  it  shows  that  the  surety  must  prove  a 
particular  liability — an  actual  accrued  debt — on  liis  part  to  the 
creditor.  Although  the  appellants  might  have  been  entitled  to 
their  costs  up  to  the  time  of  payment  into  Court,  if  they  had 
stopped  there,  having  gone  on  with  an  unfounded  claim,  it  is 
within  the  discretion  of  the  Court  whether  they  should  get  even 
those  costs.  The  covenant  to  indemnify  does  not  add  anything 
to  the  appellants*  rights  except  that  Mrs.  Black  has  by  it  pledged 
her  one-third  share  of  the  estate.  [They  also  referred  to  Nisbet 
V.  Sw^ith  (11) ;  Undsrhill  on  Trusts,  6th  ed.,  p.  371 ;  Lewin  on 
Trusts,  11th  ed.,  p.  1134 ;  Trusts  Act  1896,  sec.  18.] 

Va^ey  and  Cohen,  for  the  infant  respondents.  The  infants  were 
strangers  to  this  matter  as  it  was  launched.  They  are  not  creditors 
in  respect  of  the  administration  bond.  That  bond  was  given  to 
the  Court,  and  the  Court  will  not  allow  it  to  be  assigned  unless 
there  is  a  breach  which  has  caused  loss.  The  action  should  have 
been  dismissed  as  against  the  infants  with  costs,  and  under  no 
circumstances  should  they  have  been  made  liable  for  the  costs  of 
the  appellants.  Having  been  made  respondents  to  the  appeal  to 
the  Full  Court,  the  infants  were  entitled  to  appear  and  aak  to 
have  the  order  as  to  costs  altered ;  East  India  Co.  v.  Robe'ii^on  (12); 
In  re  Neiv  Callao  (13).   There  is  no  reason  why  the  infants  should 

(1)  L.R.,  6  Eq.,  410.  (7)  1  Ph.,  509. 

(2)  17  Ch.  D.,  44.  (8)  72  L.T.,  220. 

(3)  22  Ch.  D.,  561.  (9)  15  N.S.  W.  L.R..  Eq.,  106. 

(4)  36 Ch.  D.,  256.  (10)  31  L.R.,  Jr.,  181. 

(5)  (1893)  2  Ch.,  514.  (11)  2  Bro.  C.C,  579,  at  p.  581. 

(6)  4  Johnaon  Ch.  Rep.  (New  York),  (12)  12  Moo.  P.C.C.,  400. 
534.  (13)  22  Ch.  D.,  484,  at  p.  494. 
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be  bound  by  an  order  made  in  an  action  like  the  present.     [They  H-  C.  of  A 
also  referred  to  In  re  Dean  (1) ;  In  re  McMillan  (2) ;  Re  Butters 
(3) ;  Rowlatt  on  PHnc%pal  and  Sv/rety,  p.  180 ;  In  re  Hargreavea, 
Dicka  V.  Hare  (4) ;  Montgomeries*  Brewery   Co.  v.  Blyth  (5) : 
BaHlett  v.  Wood  (6).] 


HOLDSK 

V. 

Black. 


Weigall  in  reply.  The  administratrix,  not  having  done  her 
duty  as  administratrix,  has  broken  her  contract  with  the  sureties. 
Equity  will  then  allow  the  sureties  to  intervene  at  once,  and 
prevent  a  continuance  of  the  breach  :  Rowlatt  on  Principal  and 
Surety,  p.  139.  To  the  extent  of  the  bond  the  surety  is  liable  for 
any  breach  of  duty  by  the  administratrix  as  to  the  property  of 
the  intestate  or  its  increase :  Williams  o<ii  Executors,  10th  ed., 
vol.  II.,  p.  1279  ;  Dobbs  v.  Brain  (7).  The  duty  of  the  adminis- 
tratrix as  to  the  shares  of  infants  is  to  get  those  shares  ready  for 
distribution.  Having  done  so,  she  then  holds  the  shares  as  trustee 
for  the  children.  But  not  having  got  the  shares  of  the  infants  set 
apart,  she  has  committed  a  breach  of  her  bond.  The  only  effect 
of  accepting  the  money  paid  into  Court  is  that  the  appellants 
were  entitled  to  have  their  costs  taxed,  and  go  on  as  to  the  other 
relief  claimed.  It  has  no  eiiect  as  to  the  claim  for  an  injunction. 
The  respondent  Mrs.  Black  should  have  paid  the  whole  of  the 
appellants'  costs  of  the  action,  and  those  costs  include  the  costs  of 
the  infants.  Mrs.  Black  could  not  have  appealed  as  to  costs 
because  she  was  only  given  liberty  to  pay  her  costs  out  of  the 
estate.  Although  the  infants  might  have  appealed  as  to  costs, 
they  did  not. 

Cur,  adv,  milt 


The  judgment  of  the  Court  was  read  by  » 

Griffith  C.J.     The  following  statement  of  facts  is  taken  from 
the  judgment  of  aBeckett  J. : — 

"  David  Black,  a  farmer,  died  intestate  in  July,  1897,  leaving  a 
widow  and  three  young  children. 


(1)  11  V.L.R.,  761  ;  7  A.L.T..  88. 

(2)  15  V.L.R.,  671  ;  U  A.L.T.,  69. 

(3)  9  A.L.T.,  49. 

(4)  44  Ch.  D.,  236. 


(5)  26  V.L.R.,  24  ;  22  A.L.T.,  45. 

(6)  9  W.R..  817. 

(7)  (1892)  2  Q.B.,  207,  at  p.  212. 
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H.  C.  OF  A.       "  The  widow  obtained  administration,  and  the  plaintiffs,  at  her 
^'        request,  and  as  an  act  of  friendship,  became  her  sureties. 
HoLDEN  "  They  at  the  same  time  required  her  to  enter  into  a  deed  of 

Black       covenant  with  them,  binding  her  to  certain  specified  action  in 

relation  to  the  estate,  and  by  which  she  agreed  with  them  to 

fulfil  in  all  respects  the  conditions  of  the  bond  she  had  entered 
into  as  administratrix. 

"The  estate  consisted  of  land  valued  at  £1,562  10s.  and  per- 
sonalty valued  at  £1,204,  some  of  which  consisted  of  live  stock. 
The  widow  carried  on  a  farming  business  for  about  two  years. 

"  She  lent  some  money  belonging  to  the  estate  on  improper 
security,  but  the  loan  was  repaid. 

"  She  bought  a  house  in  Benalla  for  £260,  when  she  wound  up 
the  farming  business,  in  which  she  and  the  infants  resided. 

"  She  did  not  keep  proper  accounts  of  her  receipts  and  pay- 
ments. 

"  She  did  not  file  her  fifteen  months*  account  within  the  required 
period,  and,  when  she  did  file  it,  it  was  made  up  imperfectly  from 
the  best  materials  available,  and  was  not  a  full  statement  of  deal- 
ings with  the  estate. 

"  She  kept  only  one  banking  account,  into  which  she  paid  all 
large  sums  received,  and  upon  which  she  drew  for  all  purposes  of 
her  own  or  of  her  children  or  of  the  estate. 

"  Her  conduct  was  honest  in  motive  and  beneficial  in  result, 
but  did  not  fulfil  strictly  her  obligations  as  administratrix. 

"  About  June,  1903,  the  sureties  took  alarm  from  some  proceed- 
ings against  other  sureties  who  had  become  involved  in  Tieavy 
liabilities,  and  they  sought  to  make  their  own  position  secure  by 
getting  the  administratrix  to  adopt  a  more  regular  mode  of 
administration  and  satisfy  them  as  to  past  transactions. 

"  One  item  inserted  in  her  fifteen  months'  account  was  £468, 
which  she  treated  as  paid  to  herself  for  salary. 

"  They  applied  to  her  for  information  as  to  this  and  other 
matters  but  did  not  obtain  any.  She  referred  them  to  her  solic- 
itor, and  a  correspondence  began  which  continued  from  June  until 
November,  1903. 

"  It  appeared  that  the  item  £468  was  inserted  at  the  suggestion 
of  the  solicitor  whom  the  sureties  had  asked  her  to  employ,  and 
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that  she  did  not  intend  to  make  any  claim  to  it.     Unfortunately   ^-  ^-  ®'  ^ 

1905 

Other  matters  were   not   so   satisfactorily   disposed  of,   and   in       ^^_V 
November  the  plaintiffs  brought  an  action  against  the  adminis-      Holdbk 
tratrix  and  her  children,  asking  for  a  declaration  that  the  admin-      black. 

istratrix  had  been  guilty  of  breaches  of  her  duty  as  administratrix,       

and  of  her  covenant  with  them,  seeking  £45  damages,  and  an 
injunction  against  further  breaches,  and  administration  of  the 
estate  by  the  Court  so  far  as  might  be  necessary  to  secure  proper 
administration  of  the  estate. 

''The  administratrix  put  in  a  defence  denying  that  she  had 
committed  any  breaches  of  trust,  and  submitting  that  the  state- 
ment of  claim  disclosed  no  cause  of  action,  or  equity  to  any  relief. 
She  paid  one  shilling  into  Court  in  answer  to  the  claim  for  dam- 
ages. She  also  offered  to  take  over  the  house  purchased  as  an 
application  of  part  of  her  share  in  the  estate." 

The  only  other  facts  necessary  to  be  stated  are  that  the  plain- 
tiffs accepted  the  shilling  in  satisfaction  of  their  claim  for  damages 
for  breach  of  covenant ;  that  none  of  the  land  had  been  sold,  and 
no  appropriation  had  been  made  of  the  shares  of  the  infant 
children  in  the  personalty,  nor  had  those  shares  been  invested. 
Sec.  18  of  the  Act  No.  1421  (Trvsta  Amendment  Act)  which 
applies  to  administrators,  provides  that  when  property  is  held  by 
trustees  for  an  infant  the  trustees  may  pay  the  whole  or  part  of 
the  income  to  the  infant's  parent  or  guardian,  or  apply  it  for  the 
infant's  maintenance,  education  or  benefit,  and  shall  accumulate 
the  residue  at  compound  interest  by  investing  it  in  authorized 
securities.  This  section  manifestly  assumes  that  the  property  of 
the  infant,  to  which  its  provisions  are  to  apply,  has  been  ascer- 
tained. 

The  defendants  contended  that  the  action  would  not  lie,  but 
dJ^eclcett  J.  thought  that,  having  regard  to  the  deed  executed  by 
the  administratrix,  and  the  irregularities  that  had  occurred,  and 
the  position  of  the  plaintiffs  as  sureties,  they  were  entitled  to 
invoke  the  aid  of  the  Court  to  have  the  position  of  the  estate 
ascertained,  and  to  secure  the  due  performance  of  her  duties  by 
the  administratrix,  although  no  loas  had  as  yet  happened.  His 
Honor  accordingly  made  a  series  of  declarations,  such  as  might  be 
properly  made  in  an  administration  suit,  and  the  effect  of  which 
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H.  C.  OF  A  may  be  summarized  as  a  settlement  of  the  accounts  of  the 
administratrix  up  to  the  date  of  the  judgment.  They  included 
HoLDEN  &  declaration  that  a  piece  of  land  alleged  to  have  been  pur- 
Black  chased  in  whole  or  part  with  moneys  of  the  estate  formed  part 
of  the  estate.  He  further  ordered  the  defendant,  the  administra- 
trix, to  keep  proper  accounts  in  future,  and  to  permit  the  plaintiflTs 
to  inspect  them,  and  to  pay  the  costs  of  the  other  parties,  with 
liberty  to  deduct  them  and  to  pay  her  own  costs  out  of  the  estate. 
On  appeal  to  the  Full  Court  this  judgment  was  reversed,  and 
the  action  was  dismissed  with  costs,  but  the  learned  Judges  were 
not  unanimous  in  their  reasons.  Madden  C.J.  thought  the  action 
was,  first,  for  damages  for  breach  of  covenant,  secondly,  for  an 
injunction,  and,  thirdly,  for  administration  of  the  estate  by  the 
Court.  So  far  as  regarded  the  claim  for  damages,  he  pointed  out 
that  it  was  disposed  of  by  the  payment  into  Court  and  acceptance 
of  the  sum  paid  in.  With  regard  to  the  claim  for  an  injunction 
he  pointed  out  that  the  covenant  was  an  affirmative  covenant, 
and  he  thought  that  the  case  was  not  one  in  which  the  Court 
should  exercise  its  discretion  by  granting  an  injunction.  So  far 
as  the  suit  was  to  be  regarded  as  a  suit  for  administration,  he 
said  that  it  had  not  been  contended  that  sureties  to  an  adminis- 
tration bond  have  a  right  to  have  a  decree  made  for  administration 
of  the  estate,  and  he  apparently  thought  that  it  followed  that  the 
declarations  made  by  the  learned  Judge  of  first  instance  were 
inappropriate.  Holroyd  J.  treated  the  matter  as  concluded  by 
the  claim  for  damages  and  the  acceptance  by  the  plaintiffs  of  the 
nominal  sum  paid  into  Court,  but  he  was  strongly  inclined  to  think 
that,  apart  from  the  deed,  the  plaintiffs  would  have  been  entitled 
to  invoke  the  aid  of  the  Court.  He  thought  that  the  acceptance 
of  the  sum  paid  into  Court  was  an  acknowledgment  that  at  the 
commencement  of  the  action  either  no  loss  had  accrued  to  the 

• 

estate  for  which  the  administratrix  or  her  sureties  would  be 
responsible,  or  that  any  such  loss  had  been  made  good.  He  agreed 
that  the  plaintiffs  were  not  justified  in  instituting  an  administra- 
tion suit  in  their  own  right,  or  in  asking  for  directions  which 
could  only  be  properly  granted  in  such  a  suit  with  the  object  of 
preventing  possible  future  breaches  of  trust.  But  this  was  what 
he  thought  the  plaintiffs  had  done,  treating  the  administration 
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as  ancillary  to  the   covenant.     He  thought  with  regret  that  the   ^'  ^'  ^'  '^• 

learned  Judge  had  no  authority  to  make  a  decree  which  would       , '^ 

absolve  the  plaintiffs  from  past   liability  and  provide  for  the     Holden 
estate  being  properly  administered.    He  was  therefore  of  opinion      blacjk. 

that  the  suit  was  improperly  instituted.     He  was  also  of  opinion       

that  under  no  circumstances  should  any  costs  have  been  allowed 
to  come  out  of  the  infants'  share  of  the  estate.  Hood  J.  concurred 
in  allowing  the  appeal,  but  gave  no  reasons  for  his  judgment.  No 
costs  of  the  appeal  were  given  to  the  infants. 

From  this  judgment  the  plaintiffs  have  appealed  to  this  Court, 
and  the  infants  have  given  notice  of  cross-appeal  as  to  their  costs 
of  the  appeal  to  the  Full  Court.  The  plaintiffs  did  not  contend 
before  us  that  sureties  to  an  administration  bond  are  entitled  to 
institute  a  suit  for  administration  of  the  estate.  But  it  was 
contended  that  they  have  the  same  rights  as  other  sureties  in 
like  cases,  and  that  the  facts  showed  a  case  entitling  them,  as 
such,  to  immediate  relief  against  the  administratrix.  It  was  con- 
tended also  that  their  claim  to  relief  under  the  covenant,  whether 
by  way  of  damages  or  injunction,  was  a  distinct  cause  of  action, 
and  that  their  right  to  relief  as  sureties  could  not  be  affected  by 
their  success  or  non-success,  or  the  extent  of  their  success,  in 
respect  of  it.  In  our  opinion  this  latter  contention  is  well 
founded,  and  we  cannot  help  thinking  that,  if  Holroyd  J.  had 
not  attached  so  much  importance  to  the  argument  founded  on 
the  contrary  contention,  he  would  have  agreed  with  the  judgment 
of  cbBeckett  J.  It  is  necessary,  therefore,  to  consider  what  are 
the  rights  of  sureties  against  their  principal  when  the  time  has 
arrived  for  the  performance  by  the  principal  of  the  duty  of 
which  they  have  undertaken  to  guarantee  the  performance.  The 
condition  of  the  bond  is  that  the  administratrix  ''  shall  well  and 
truly  collect  and  administer  according  to  law"  the  property 
lands  and  hereditaments  goods  chattels  and  credits  of  the 
deceased  which  shall  come  to  her  possession,  and  make  and 
deposit  within  three  months  at  the  o£Sce  of  the  Master  in  Equity 
a  proper  inventory,  and  shall  within  fifteen  months  make  and 
deposit  a  true  and  just  account  of  her  administration  as  to  her 
receipts  and  disbursements,  and  as  to  what  portion  of  the  estate 

is  retained  and  what  portion  is  uncollected.     So  far  as  the  lands 
VOL.  II.  53 


V, 

Black. 
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H.  C.  OF  A.  are  concerned,  it  may  be  taken,  for  the  purposes  of  this  case,  that 

^ [^       they  are  held  upon  a  discretionary  trust  for  sale.     No  question 

HoLDEN  therefore  arises  as  to  the  real  estate.  But  as  to  the  personal 
estate  it  is  clear  that  'the  administratrix  had  made  default  in 
filing  a  proper  account,  and  that,  although  the  prescribed  time 
had  long  passed,  she  had  not  set  apart  or  invested  the  infants' 
shares,  although  she  had  realised  the  whole  of  the  property  and 
discharged  all  the  debts. 

There  can  be  no  doubt  that  at  the  time  when  this  action  was 
brought  the  infants  might  by  their  next  friend  have  instituted  an 
action  to  have  the  estate  administered  and  their  shares  ascertained 
and  set  apart  and  invested.  The  time  had  come  when  this  duty 
of  the  administratrix  ought  to  have  been  performed,  and  the 
obligation  to  appropriate  their  shares  and  make  them  secure  was 
an  existing  obligation  capable  of  immediate  enforcement,  and  for 
default  in  the  performance  of  which  the  sureties  were  liable.  Nor 
can  there  be  any  doubt  that  the  administratrix  had,  under  the 
circumstances,  become  a  trustee  for  the  infants,  or  that  their 
shares  were  trust  money  in  her  hands,  or  that  it  was  pHmd  facie 
a  breach  ei  trust  to  keep  them  in  her  hands  uninvested. 

In  our  opinion,  this  obligation  of  the  administratrix  to 
appropriate  and  secure  the  shares  was  as  much  an  immediate  one 
as  the  obligation  under  a  bond  to  pay  a  specific  sum  of  money  on 
an  appointed  day.  If  the  next  of  kin  had  been  sui  juris,  it  is 
clear  that  no  distinction  could  be  drawn  between  the  cases.  And 
we  cannot  see  any  sound  reason  for  holding  that  the  fact  that  they 
were  infants  establishes  any  valid  distinction.  The  duty  of  the 
administratrix  to  invest  and  secure  the  shares  was  exactly 
analogous  to  the  obligation  to  pay  next  of  kin  who  are  sui  juris. 
This  then  being  the  position  and  duty  of  the  administratrix, 
what  were  the  rights  of  the  plaintiffs  as  sureties  for  her  ? 

It  is  in  our  opinion  established  by  authority  that,  when  a  debt 
is  due  and  the  creditor  does  not  call  upon  the  debtor  for  payment, 
the  surety  may  bring  his  suit  against  the  creditor  and  the  debtor, 
and  compel  the  latter  to  make  payment  of  the  debt ;  for,  as  Lord 
Keeper  North  said  in  Lord  Ranelaugh  v.  Hayes  (1):  "It  is 
unreasonable    that    a    man    should    have    such    a   cloud   hang 

(1)  1  Vera.,  190. 
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over   him."      Mitford  on  Pleading,   p.   148 ;    Story's    Equity  R-  C.  of  A. 
Jurisprudence,   13th   ed.,    vol.    ii.,  sec.   845 ;     Story's   Equity        ^^^' 
JuHsprvdence,  Ist  English  ed.,  sec.  639.     In  Wolmershausen  v,     holdkn 
GvUick  (1),  all  the  cases  on  the  subject  of  the  rights  of  a  surety      j^l^^k 

to  indemnity  from  his  principal  were  reviewed  by  Wright  J.    In       

that  case  the  creditor  was  not  a  party  to  the  action.  But  the 
case  of  Mathews  v.  Sawrin  (2),  in  which  a  surety  brought  his 
action  against  the  creditor  and  the  principal  debtor  to  compel 
the  latter  to  discharge  his  debt  and  succeeded,  is  exactly  in  point. 
In  that  case  Porter  M.R.  denied,  and  we  think  rightly,  the 
qualification  supposed  to  have  been  suggested  by  Turner  V.C.  in 
Padwick  v.  Stanley  (3),  that  the  surety  could  not  sue  unless  the 
principal  creditor  has  refused  to  do  so.  It  follows  that  in  the 
present  case  the  plaintifis  were  priind  fade  entitled  to  bring  an 
action  against  the  administratrix,  as  the  principal  debtor,  and  the 
next  of  kin,  as  soon  as  the  time  had  arrived  at  which  the  shares 
of  the  latter  ought  to  have  been  ascertained,  and  to  ask  for  a 
judgment  that  the  shares  should  be  set  apart  and  secured,  so  as 
to  relieve  them  from  further  liability.  It  is  contended,  however, 
that  by  taking  the  express  covenant  from  the  administratrix,  or, 
at  any  rate,  by  suing  upon  it  and  recovering  damages  for  past 
breaches,  they  disentitled  themselves  to  take  this  course.  But 
why  ?  An  express  promise  by  a  surety  to  do  what  he  is  by  law 
bound  to  do,  may  give  an  additional  cause  of  action,  but  cannot 
diminish  his  obligation  to  do  that  which  he  was  originally  bound 
to  do,  and  is  now  doubly  bound  to  do.  Nor  can  the  satisfaction 
of  a  claim  for  past  breaches  discharge  a  person  from  a  continuing 
obligation.  The  objection  that  an  action  for  administration  of  the 
estate  cannot  be  brought  by  the  sureties  is  in  our  judgment 
equally  inconclusive.  If  the  nature  of  the  obligation  of  the 
principal  debtor  is  such  that  the  amount  which  he  ought  to  pay 
the  creditor,  the  time  for  payment  having  arrived,  cannot  be 
ascertained  without  taking  an  account  or  making  inquiries,  the 
taking  of  the  account  and  the  making  of  the  inquiries  are 
incidental  to  the  right  of  relief.  And  the  fact  that  similar 
accounts  or  inquiries  might  be  directed  in  a  suit  brought  by  other 
persons  for  difTerent  relief  is  no  reason  why  the  surety  should 

(1)  (1893)  2  Cb.,  614.  (2)  31  L.R.,  Ir.,  181.  (3)  9  Ha,,  627. 
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H.  C.  OP  A.  not  get  the  relief  to  which  he  is  entitled.     The  observations  of 

^ \       Lord  Cottenham  L.C.  in  Re  Lockey  (1),  suggest  that  it  is  the  duty 

HoLDBM      of  sureties  for  oflScial  administrators  to  see  that  their  principals 
Black       perform  their  duty.   They  are  clearly  responsible  for  their  default, 

and  it  would  be  a  singular  state  of  the  law  if  they  could  not  enforce 

the  duty  for  the  performance  of  which  they  are  responsible. 

The  only  other  reason  that  was  urged  against  the  plaintiffs' 
right  to  bring  their  action  was  that  the  bond  could  not  be  put  in 
suit  against  them  without  the  leave  of  the  Court,  and  that  the 
Court  would  not  assign  it  for  that  purpose  without  proof  of 
actual  loss,  which  might  never  arise.  But,  when  the  time  is  past 
at  which  the  money  ought  to  have  been  paid  or  secured,  there 
is  a  default  already  committed,  and  the  sureties  are  not  bound  to 
wait  until  they  are  protected  by  Statutes  of  Limitation  before 
taking  steps  to  relieve  themselves  from  the  contingent  liability,  in 
the  hope  that  their  principal  will  some  day  perform  the  obligation 
which  he  ought  to  have  performed  already. 

For  these  reasons  we  are  of  opinion  that  the  action  was  properly 
brought  by  the  plaintiffs ;  and,  although  the  precise  form  of  their 
claim  to  relief  may  have  been  inexactly  stated,  this  is  no  reason 
for  denying  them  such  relief  as  they  were  entitled  to.  The  learned 
Judge  might,  therefore,  at  the  trial  have  properly  ordered  the 
defendant,  the  administratrix,  to  set  aside  and  secure  for  the 
benefit  of  the  infant  next  of  kin  the  shares  of  the  personalty  to 
which  they  were  entitled  in  distribution,  and  might  have  directed 
all  necessary  accounts  and  inquiries  for  the  purpose  of  ascertaining 
the  amount  of  the  shares.  We  think  that  he  might  further  have 
directed  the  administratrix,  in  accordance  with  the  terms  of  the 
bond,  to  file  proper  accounts  showing  the  true  condition  of  the 
estate  and  the  investments  by  which  it  was  represented.  The 
judgment  actually  pronounced  did  not  proceed  exactly  upon  these 
lines,  and,  perhaps,  did  not  give  the  plaintiffs  all  that  they  were 
strictly  entitled  to.  But  the  declarations  which  it  contained  were 
such  as  it  was  within  the  competence  of  the  Court  to  make  in  a 
suit  to  which  all  the  persons  beneficially  interested  were  parties. 
The  Attorney-Qeneral,  indeed,  disclaimed  any  desire  to  offer 
objections  to  the  judgment  on  merely  formal  grounds,  and  admitted 

(1)  1  Ph.,  609. 
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that  the  declarations  were  on  the  whole  beneficial  to  his  client.   H.  C.  of  A. 
And  the  order  to  keep  proper  accounts  in  fature  was  justified 
both  by  the  express  covenant  and  by  the  obligation  to  be  implied     Holdbk 
from  the  administration  bond.   So  far,  therefore,  as  the  substance      blaq^ 

of  the  judgment  of  d,Beckett  J.  is  concerned,  we  are  of  opinion       

that  the  appeal  to  the  Full  Court  should  have  been  dismissed. 

A  more  serious  difficulty  arises  with  regard  to  the  costs.     In 
Wright  v.  Simpson  (1)  it  is  said  that  relief  of  the  kind  sought  in 
this  suit  may  be  obtained  by  a  surety  if  he  will  indemnify  the 
creditor  against  the  expenses  of  the  suit.     We  do  not  regard  this 
dictum  as  establishing  a  rule  of  law  but  rather  a  principle  of 
fairness.     For  the  creditor  is  not  in  default.     He  has  obtained 
the  benefit  of  a  surety  to  guarantee  the  debt  due  by  the  principal 
debtor.     If  it  is  not  paid,  both  the  principal  and  the  surety  are 
in  default,  and  one  or  other  or  both  of  them  ought  prima  facie 
to  indemnify  him  against  the  costs  of  a  litigation  not  occasioned 
by  any  fault  of  his.     In  the  case  of  infant  creditors  the  argument 
is  not  less  convincing.     Again  :  aBeckett  J.  ordered  the  adminis- 
tratrix to  pay  the  costs  of  all  parties  out  of  the  estate,  thus 
casting  two-thirds  of  the  costs  upon  the  infants'  shares.      In 
making  this  order  he  was  actuated  by  the  consideration  that  the 
action  had  on  the  whole  been  for  the  benefit  of  the  estate,  and  he 
felt  justified  in  following  the  analogy  of  the  rules  adopted  in 
administration  actions,  in  which  it  is  common  to  give  costs  out  of 
the  estate.     The  present,  however,  is  not  an  administration  action, 
and  we  doubt  the  power  of  the  Court  to  order  payment  of  costs 
out  of  a  fund  which  it  is  not  administering.     The  case  of  the 
costs  of  probate  actions,  which  are  often  ordered  to  be  paid  out  of 
the  personal  estate,  is  anomalous,  and  the  practice  ought  not,  in 
our  opinion,  to  be  extended  to  a  new  class  of  actions.     For  both 
reasons  we  agree  with  Holroyd  J.  in  his  opinion  that  the  costs  of 
the  action  ought  not  to  have  been  ordered  to  be  paid  out  of  the 
estate,  and  we  think  that  this  is  a  matter  of  principle  on  which 
an  appeal  will  lie.     See  In  re  Mills'  Estate  (2).     In  our  opinion 
the  costs  of  the  infants  ought  to  have  been  ordered  to  be  paid  in 
the  first  instance  by  the  plaintiflFs,  with  or  without  an  order  that 
they  might  recover  them  over  from  the  defendant  administratrix, 

(1)  6  Ves.,  714.  (2)  34  Ch.  D.,  24. 
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H.  0.  OF  A.  which  would  be  a  matter  in  the  discretion  of  the  CJourt.     The 

^ *  costs  of  the  plaintiffs  and  the  defendant  administratrix  were  also 

HoLDEN  ^  matter  in  the  discretion  of  the  Court  so  far  as  directing  by 

Black  which  of  them  those  costs  should  be  paid  or  borne. 

With  regard  to  the  costs  of  the  appeal  to  the  Full  Court,  we 
are  of  opinion  that,  while  affirming  the  judgment  on  the  merits, 
the  Full  Court  ought  to  have  varied  it  by  omitting  the  direction 
that  the  costs  of  all  parties  should  be  paid  out  of  the  estate,  and 
we  think  that  this  in  itself  was  a  point  of  sufficient  importance 
to  have  justified  the  administratrix  as  the  protector  of  the 
interests  of  the  infants,  in  appealing  from  the  judgment  on  this 
point.  It  is  true  that  she  did  not  appeal  on  that  ground,  but  it 
was  open  on  the  appeal,  and  she  ought  to  have  succeeded  on  it,  in 
which  event  she  would  have  obtained  so  substantial  a  variation 
of  the  judgment  as  to  justify  an  order  that  the  appellants  and 
respondents  should  bear  their  own  costs  of  the  appeal.  We  think 
that  the  infants,  although  they  did  not  appeal,  were  properly 
represented  on  the  hearing  of  the  appeal,  and  should  have  had 
their  costs  paid  by  the  same  hands  as  the  costs  of  the  action. 

With  respect  to  those  costs,  having  regard  to  the  view  taken 
of  the  facts  by  the  learned  Judge  of  first  instance,  in  whose  dis- 
cretion the  costs  were,  and  to  all  the  circumstances  of  the  case, 
we  think  that  neither  of  the  litigating  parties  should  have  been 
ordered  to  pay  the  costs  of  the  other,  but  we  think  that  the 
defendant  administratrix  should  hare  been  ordered  to  pay  to  the 
plaintifis  the  amount  of  the  infants'  costs  payable  by  them.  It 
is  not,  however,  under  the  present  practice  necessary  to  have 
recourse  to  this  circuitous  proceeding :  Rudow  v.  Great  Britain 
Mutual  Life  Assurance  Society  (1).  The  proper  order,  there- 
fore, to  be  made,  unless  the  parties  insist  upon  the  matter  being 
remitted  to  aBecJcett  J.  for  the  exercise  of  his  discretion,  will  be 
to  discharge  the  order  appealed  from,  and  to  restore  the  judgment 
of  aBeckett  J.  varied  by  omitting  the  direction  as  to  costs  and 
substituting  a  direction  that  the  defendant  administratrix  pay 
the  infant  defendants'  costs  of  the  action.  She  must  also  pay 
their  costs  of  the  appeal  to  the  Full  Court.     The  respondent 

(1)  17  Ch.  D.,  600. 
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administratrix  must  pay  the  costs  of  the  appellants  and  of  the   ^-  C.  of  A. 


infant  defendants  of  this  appeal. 


1905. 


lacLOca  pointed  out  that  a  sum  of  £269  of  the  personal  property         v. 


of  administratrix  had  been  paid  by  her  into  the  estate  account, 
and  had  been  with  her  consent  included  in  a  declaration,  that  it, 
with  other  moneys  so  paid,  should  be  considered  as  belonging  to 
the  estate,  and  asked  that  this  declaration  might  be  varied  so  as  to 
enable  her  to  apply  that  sum  in  payment  of  the  costs  ordered  to 
be  paid  by  her. 

Vasey  for  the  infant  respondents. 

Per  curiaTYi.    The  judgment  will  be  also  varied  by  excepting 
the  sum  of  £269  from  the  declaration. 

Appeal  allowed  with  costs.  Judgment  of 
aBeckett  J,  restored  with  certain 
variations. 

Solicitors,  for    appellants,   Crawford,    Usaher    &    Thonipaon, 
Melbourne. 

Solicitors,  for  respondent  Kate  Black,  Lamrock,  Brown  &  Hall, 
Melbourne. 

Solicitor,  for  infant  respondents,  Bales,  Melbourne. 

B.  L, 


\  Appellants; 
IRespondents. 
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Darbtshirs 

V. 

Darbybhirb. 


particulara — Ver\/icaiion  of  memorial — '^CompeUnt  person  ,*'  who  ie—Efeet  of 
rf.gietrcUion — Priority  of  equitable  over  legal  title. 

At  the  time  when  a  memorial  of  a  deed  intended  to  be  registered  parsoant 
to  6  Geo.  IV.  No.  22  (N.S.  W.),  was  signed,  as  required  by  that  Act,  by  one 
of  the  parties  to  the  deed,  the  day  and  the  month  of  the  execution  of  the 
deed  and  the  name  of  the  attesting  witness  had  not  been  written  upon  the 
parchment,  but  were  inserted  after  the  signature  was  affixed  and  before 
registration. 

Held,  that  the  memorial  was  signed  by  a  party  to  the  deed  within  the 
meaning  of  seo.  4  of  that  Statute,  and  that  to  that  extent  the  registration  was 
valid. 

Decision  of  the  Supreme  Court  of  Victoria  (Hood  J.)  {Darbynhire  ▼.  Darby- 
shire,  [1905]  V.L.R.,  239  ;  26  A.L.T.,  128),  reversed. 

By  Griffith  G.J. — It  is  sufficient  that  the  memorial,  when  delivered  to  the 
Registrar,  contains  the  particulars  required  by  sec.  4  of  6  Geo.  IV.  No.  22, 
and  bears  the  signature  of  one  of  the  parties  to  the  deed. 

By  Barton  J. — ^If  the  memorial  when  signed  by  a  party  to  the  deed  contained 
such  particulars  as  would  identify  the  memorial  with  the  deed,  and  the  other 
particulars  required  by  sec.  4  of  6  Geo.  IV.  No.  22  were  inserted  afterwards 
and  before  the  memorial  was  delivered  to  the  Registrar,  the  memorial  is  a 
good  one. 

By  O^Cofinor  J. — If  the  memorial  was  signed  by  a  party  to  the  deed  when 
it  was  substantially  a  memorial  of  that  deed,  the  other  particulars  being  after- 
wards inserted,  the  memorial  is  a  good  one. 

The  description  of  an  instrument  as  an  "  agreement  for  a  marriage  settle- 
ment "  is  a  sufficient  statement  of  the  nature  of  the  instrument  within  sec. 
4  of  6  Geo.  IV.  No.  22,  and  it  is  not  necessary  to  set  out  the  limitations  of 
the  intended  trusts. 

The  **  competent  person  "  by  whom  the  memorial  is,  by  sec.  4  of  6  Geo.  IV. 
No.  22,  required  to  be  verified,  is  a  person  who  is  able  to  swear  that  the  par- 
ticulars set  out  in  the  memorial  agree  with  those  appearing  in  the  instrument 
of  which  it  is  a  memorial,  and  not  necessarily  a  person  able  to  swear  to  the 
truth  of  those  particulars. 

The  priority  given  by  sec.  1  of  6  Geo.  IV.  No.  22  to  instruments  registered 
under  that  Act,  applies  to  equitable  as  well  as  to  legal  titles. 

Held,  therefore,  that  the  Tegistration  of  an  instrument  conferring  an  equit- 
able estate  in  land  gave  priority  to  the  person  entitled  to  that  estate  over  a 
subsequent  purchaser  of  the  legal  estate  for  value  without  notice. 

Wharton  v.  OrevUle,  1  V.L.T.,  76;  and  Mill  v.  Hill,  3  H.L.C.,  828, 
followed. 


Appeal  from  the  Supreme  Court  (Hood  J.) 
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An  action  was  brought  in  the  Supreme  Court  of  Victoria  by  ^^  C.  oj  A. 
George  Alexander  Darbyshire  and  the  eleven  other  children  of       ^__\ 
John  Darbyshire,  deceased,   and  of  his   wife,  Elizabeth  White  Dabbtsujke 
Darbyshire,  against  the  said  Elizabeth  White  Darbyshire,  The  dabbyshibe 

National  Trustees,   Executors  and  Agency  Co.   of  Australasia,       

Limited,  executor  of  John  George  Dougharty,  deceased,  and 
Thomas  Byrne,  the  Registrar  of  Titles.  By  the  statement  of  claim 
the  following  allegations  were  made : — That  on  10th  March,  1862, 
John  Darbyshire,  who  was  then  the  owner  in  fee  simple  of  certain 
lands,  by  indenture  between  himself  and  the  defendant  Elizabeth 
Wliite  Darbyshire  (then  Irwin),  in  consideration  of  the  intended 
marriage  between  them,  agreed  to  settle  certain  lands,  including 
the  land  in  question,  upon  Elizabeth  White  Darbyshire  for  life, 
and  after  her  death,  on  the  children  of  the  then  intended  marriage, 
and  their  heirs,  in  equal  shares  as  tenants  in  common  :  That  such 
marriage  was  celebrated  on  12th  March,  1862 :  That  on  2nd 
December,  1863,  the  indenture  above  referred  to  was  duly  entered 
and  registered  in  the  office  qi  the  Registrar  of  the  Supreme  Court 
of  the  Colony  of  Victoria  :  That  John  Darbyshire  on  29th 
January,  1870,  without  the  knowledge  or  consent  of  his  wife, 
mortgaged  the  land  in  question  to  Alfred  Evans :  That  John 
Darbyshire  died  on  19th  June,  1880  :  That  Alfred  Evans,  on  2nd 
February,  1883,  under  the  powers  contained  in  the  mortgage,  sold 
the  land  in  question  to  John  George  Dougharty,  who  died  on  14th 
November,  1889,  and  of  whose  estate  the  defendant  company 
became  representativea  The  plaintiffs  claimed  (inter  alia) 
specific  performance  of  the  agreement  for  a  marriage  settlement, 
and  a  declaration  that  the  plaintiffs  were  entitled  to  an  estate  in 
fee-simple  reversionary  on  the  death  of  Elizabeth  W^hite  Darby- 
shire. 

One  of  the  defences  of  the  defendant  company  was  a  denial 
that  the  indenture  of  10th  March,  1862,  was  duly  registered. 

At  the  trial  before  Hood  J.,  evidence  was  given  by  Alfred 
Ford,  a  notary,  who  was  in  1862  a  law  clerk  and  who  had  verified 
upon  oath  the  memorial  of  the  indenture,  that,  when  he  received 
the  memorial,  it  was  signed  by  John  Darbyshire,  but  that  the  day 
and  the  month  of  the  execution  of  the  indenture  and  the  name  of 
the  witness  thereto  were  then  omitted,  and  that  he  (Ford)  himself 
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H.  C.  OF  A.   inserted  those  particulars  in  the  memorial,  and,  having  verified  the 

memorial,  delivered  it  for  reodstration  to  the  Actingr-Resristrar  of 

Dabbyshikk  ^^^  Supreme  Court.     In  this  memorial  the  indenture  was  des- 

jy      ^'       ,  cribed   in   the   column   headed   ''nature   of   instrument,"  as  an 

**  agieement  for  a  marriage  settlement." 

Counsel  for  the  plaintiffs  then  tendered  the  memorial  in 
evidence,  but  counsel  for  the  defendant  company  contended  that 
the  memorial  was  not  admissible  in  evidence,  or,  if  admissible, 
that  the  registration  was  invalid. 

Hood  J.  held  that  there  was  no  proper  registration  of  the 
indenture,  and,  as  the  plaintiff  was  unable  to  proceed  further  in 
face  of  this  decision,  he  gave  judgment  for  the  defendant  company 
with  costs:  Darbyahire  v.  Darbyshire (1), 

From  this  judgment  the  plaintiffs  now  appealed  to  the  High 
Court. 

Idctaca  A.G.  (with  him  Sanderson),  for  the  appellants.  The 
requirement  of  6  Geo.  IV.  No.  22,  sec.  4,  that  one  of  the  parties  to 
the  instrument  to  be  registered  shall  sign  the  memorial,  is  satisfied 
if  everything  substantial  was  in  the  memorial  when  the  signa- 
ture of  one  of  the  partias  is  placed  upon  it.  Here  everything 
material  was  in  the  memorial  when  it  was  signed,  viz.,  the  nature 
of  the  deed,  the  names  of  the  parties  to  it,  and  the  land  concerned. 
The  date  of  the  deed  and  the  names  of  the  witnesses  were  not 
material.  The  section,  when  it  says  that  one  of  the  parties  shall 
sign  the  memorial,  means  that  he  shall  put  his  signature  upon  it. 
The  inference  is  that  he  authorized  the  insertion  of  those  things 
which  were  omitted  from  the  memorial  when  he  signed  it.  A 
deed  is  good  although  it  is  not  in  a  complete  form  when  it  is 
sisrned.  When  the  memorial  was  delivered  to  the  Resfistrar  it 
was  absolutely  perfect,  and,  if  the  Act  is  read  literally,  it  was  com- 
plied with. 

[Griffith  C.J. — Unless  this  is  a  good  registration  the  Act 
would  be  a  mere  trap.  Priority  of  registration  would  always  be 
open  to  l)e  impeached  by  extrinsic  evidence.  Does  not  the  maxim 
omnia  jynesumuntur  rite  esse  acta  apply  ?] 

As  to  the  validity  of  the  registration,  see  Blackwood  v.  London 
Chartered  Bank  of  Australia  (2). 

(1)  (1905)  V.L.R., 239; 2GA.L.T.,  12S.        (2)  9  N.S.W.R.  (Eq.),  101. 
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The  Act  5  Vict.  No.  21,  provides  for  an  agent  signing  in  place   H-  C-  o'  -^ 
of  one  of  the  parties.     That  shows  that  all  that  was  wanted  was 
the  signature  of  a  responsible  person.  Darbyshire 

The  party  who  signs,  having  seen  that  all  the  material  things  darbyshire 

are  inserted,  can  authorize  another  person  to  put  in  the  rest.     As       

to  5  Vict.  No.  17,  see  In  re  Cloae,  ex  parte  The  New  Zealand 
Loan  dc  Metxantile  Agency  Co.  Ltd,  (1).  It  has  been  the  general 
practice  of  solicitors  to  carry  out  registrations  as  this  was  done, 
and  the  Court  will  regard  that  practice :  Bardcastle  on  Statutes, 
3rd  ed.,  p.  95.  An  interpretation  reversing  that  long  practice 
would  be  unreasonable. 

[Griffith  C.J. — The  principle  that  the  Act  should  be  inter- 
preted ut  res  magis  valeat  quam  pereat  seems  applicable  here.] 

Cussen  and  Levm,  for  the  respondent  company.  The  principles 
referring  to  unreasonableness  have  no  application,  for  the  Statute 
is  clear,  and  the  Court  should  carry  it  into  effect  regardless  of  the 
practice  and  of  the  consequences.  The  terms  of  the  Proclamation 
of  1817  show  the  necessity  of  identifying  the  party  causing  the 
document  to  be  registered.  Under  the  Proclamation  he  had  to 
come  himself  to  be  identified.  That  was  because  the  legislature 
thought  it  important  that  the  matters  connected  with  registration 
should  not  be  done  by  agents.  When  they  wish  to  provide  for 
agency  they  do  so  specifically.  See  sec.  12  of  5  Vict.  No.  21.  In 
addition  to  the  presence  of  one  of  the  parties,  one  of  the  attesting 
witnesses  was  required  to  verify  the  memorial.  These  provisions 
of  the  Proclamation  having  become  very  burdensome,  the  Statute 
6  Geo.  IV.  No.  22  was  passed,  by  which,  instead  of  the  presence 
of  one  of  the  parties  being  required,  one  of  the  parties  was 
required  to  sign  a  memorial  of  the  instrument  containing  certain 
particulars.  Those  particulars  cannot  be  divided  into  those  which 
in  the  opinion  of  the  Court  are  important,  and  those  which  are 
unimportant.  All  are  placed  in  one  group  by  the  legislature.  If 
one  particular  can  be  omitted  at  the  time  of  signature,  all  can  be 
omitted  and  filled  in  after  signature.  The  date  of  the  deed,  which 
is  one  of  those  particulars,  may  be  a  very  important  matter. 
The  memorial  is  not  the  piece  of  paper,  but  it  is  the  particulars 

(1)  [1901]  1  S.R.  (N.S.W.)  (B.  &  P.),  7,  at  p.  10. 
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H.  C.  OF  A.  get  out  on  the  piece  of  paper.     A  person   does  not   sign   the 

memorial  by  signing  one  portion  of  it.     It  is  a  necessary  conse- 

Darbtsuirk  quence  of  the  argument  for  the  appellants  that  none  of  the  par- 

Dabbyshire  ^^^^1*i's  need  be  inserted  at  the  time  one  of  the  parties  signs,  and 

that  the  whole  document  may  be  written  after  that  signature. 

The  practice  has  not  been  to  fill  in  some  of  the  particulars  after 
signature,  and  there  is  no  evidence  of  such  a  practice. 

[Griffith  C.J. — Why  should  the  memorial  of  a  deed  stand  on  a 
different  footing  from  the  deed  itself  ?  The  deed  would  not  be 
invalidated  by  the  omission  or  subsequent  insertion  of  the  date.] 

The  Act  of  Parliament  puts  the  memorial  on  a  higher  footing. 
By  sec.  12  of  5  Vict.  No.  21,  an  agent  cannot  fill  in  the  memorial 
without  getting  the  permission  of  a  Judge.  Could  it  be  contended 
that  one  of  the  parties  could  sign  his  name  on  a  blank  piece  of 
paper  and  send  it  to  a  friend  asking  him  to  write  the  memorial 
on  it  ?  That  is  a  necessary  consequence  of  the  contention  for  the 
appellants.  The  late  Si?*  Robert  Moleswortk  in  his  work  on  Tfie 
Registration  Laio  of  Ireland,  at  p.  6,  refers  with  approval  to  the 
case  of  Lessee  of  Stdlivan  v.  Wcdsh  (1),  where  it  was  held  that  a 
registration  was  avoided  by  the  omission  of  the  day  of  the  date 
from  the  memorial.  If  the  signature  is  not  to  be  put  to  the 
completed  document,  there  is  no  reason  why  the  party  should  be 
required  to  sign  at  all.  His  signature  would  be  useless.  As  to 
the  necessity  of  personal  signature,  see  Hyde  v.  Johnson  (2); 
Williams  v.  Mason  (3);  R.  v.  Justices  of  Kent  (4).  A  signature 
before  all  the  particulars  are  filled  in  is  equivalent  to  a  signature 
by  an  agent.  See  also  Swift  v.  Jewsbury  (5) ;  Toms  v.  Cuming 
(6).  The  signature  is  to  authenticate  the  particulars  set  out  in 
the  memorial :  SiUton  v.  Wade  (7).  Under  the  Wills  Act,  if  an 
alteration  is  made  after  signature,  there  must  be  a  new  signature. 
The  contention  for  the  respondents  is  that  the  memorial  containing 
the  particulars  must  be  signed  by  one  of  the  parties,  while  that 
for  the  appellants  is  that  a  memorial  containing  the  signature  of 
one  of  the  parties  and  the  particulars  is  to  be  registered.  The 
first  view  does  no  violence  to  the  language  of  the  Statute,  the 

(1)  Jones,  264.  (4)  L.R.  8  Q.B.,  305. 

(2)  2  Bing.  N.C.,  776.  (5)  L.R.  9  Q.B.,  301. 

(3)  28  L.T.  N.S.,  232.  (6)  7  Man.  &G.,  88. 

(7)  (1891)  1  Q.B.,  269. 
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secondview  does  violence  to  that  language.  The  legislature  requires  H.  C.  ofA. 
one  of  the  parties  to  authenticate  the  facts  by  his  signature,  and        ^®^* 
he  does  not  authenticate  the  facts  by  putting  his  signature  on  a  Darbyshirk 

piece  of  paper.  ^      ^• 

^  ^  ^  Dabbyshirs. 

[Isaacs  referred  to  Ex  parte  Lancaster  (1).]  

That  case  illustrates  the  difference  between  the  two  views. 
This  memorial  does  not  set  out  "the  nature  of  the  instrument,"  as 
required  by  6  Geo.  IV.  No.  22,  sec.  4.  According  to  the  statement 
of  claim  the  instrument  was  an  agi*eement  in  consideration  of 
marriage  to  settle  certain  land  on  the  intended  wife  for  life,  and 
after  her  death  for  her  children.  Such  an  instrument  is  not 
BuflSciently  described  by  the  words  "agreement  for  a  marriage 
settlement."  Those  words  give  no  indication  of  the  extent  to 
which  the  land  is  affected.  The  legislature  intended  that  the 
limitations  should  be  set  out.  An  abstract  of  the  operative  words 
would  be  sufficient.  See  Stephen  v.  Roberts  (2) ;  Healy  v.  Thames 
Valley  Raitivay  Co.  (3).  By  the  recital  to  sec.  13  of  7  Vict.  No. 
16,  it  is  stated  that  "the  limitations  contained  in  deeds  and  convey- 
ances "  were  set  out  imperfectly,  and  it  was  therefore  provided 
that  a  copy  of  the  instrument  should  be  filed.  This  shows  that 
the  legislature  thought  that,  under  6  Geo.  IV.  No.  22,  the  limitations 
of  instruments  should  be  set  out.  Ford,  who  verified  the  memorial, 
was  not  a  "  competent  person "  within  the  meaning  of  sec.  4  of 
6  Geo.  IV.  No.  22.  He  must  be  a  person  able  to  swear  to  the  truth 
of  the  several  particulars  required  to  be  set  out  in  the  memorial. 
It  is  not  sufficient  that  he  should  merely  be  able  to  extract  those 
particulars  from  the  instrument  to  be  registered.  The  priority 
conferred  by  6  Geo.  IV.  No.  22,  is  in  respect  of  a  similar  estate  or 
interest.  The  indenture  in  question  here  conf  eiTed  only  an  equit- 
able estate,  and  it  has  no  priority  in  respect  of  the  legal  estate 
which  the  defendant  Company  has.  The  English  Registration  Act 
(2  &  3  Anne  c.  4),  does  not  give  priority  to  equitable  estates,  but 
the  Irish  Act  (6  Anne  c.  2)  (Ireland)  does.  The  Act  6  Geo.  IV.  No. 
22,  is  more  like  the  Irish  Act  than  the  English  Act,  but  the 
important  words  "  both  in  law  and  equity  "  which  occur  in  sec.  4 
of  the  Irish  Act  are  omitted  from  6  Geo.  IV.  No.  22.     As  to  the 

(1)  6  Ch.  D.,  011.  (2)  11  N.S.W.  L.R.  (Eq.),  127,  at  p.  181. 

(3)  34  L.  J.  Q.B.,  52 ;  5  B.  &  S.,  769. 
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H.  C.  OF  A.  construction  of  the  Irish  Act  see  Bualiell  v.  Bushell  (1);  Di*ew  v. 
^^^-        Lord  Norbury  (2);  Mill  v.  Hill  (^);  MoleswortKs  Registration 
DERBYSHIRE  -^<^'^  o/ -'^^^^^^j  P-  "73;  Rohbina  on  Mortgages,  vol.  ii.,  p.  1252; 
Darbyshire.  ^^^^^  ^^  Mortgages,  7th  ed.,  pp.  1264,  1271. 

[/saacs  referred  to  Wharton  v.  GrreviUe  (4).] 

That  case  appears  not  to  be  distinguishable  on  this  point,  but 
was  wrongly  decided.  The  Proclamation  recites  that  it  is  desir- 
able to  introduce  the  English  provisions  as  to  registration. 

[They  also  referred  to  Brooms  Legal  Maxitns,  7th  ed.,  p.  422 ; 
Goddard's  Case  (5);  Sharpe  v.  Birch(6y,  Real  Property  Act  1890, 
(Vict.)  sec.  201.] 

Isaacs  in  reply.  The  statement  of  the  "nature  of  the  instru- 
ment" is  sufficient.  The  object  is  to  put  persons  on  inquiry.  If 
the  legislature  had,  when  passing  7  Vict.  No.  16,  sec.  13,  thought 
that  previous  registrations  had  been  invalid  they  would  have 
validated  those  registrationa  Wharton  v.  Greville  (4)  is  a  correct 
decision,  and  this  Court  is  bound  to  follow  it. 

[Griffith  C.J. — Doe  d.  Peacock  v.  King  (7),  and  Terry  v. 
Osboi^ne  (8),  are  to  a  like  effect.] 

He  also  referred  to  Battison  v.  Hdbson  (9) ;  Sunipter  v.  Cooper 
(10);  The  Encyclopoidia  of  the  laws  of  England,  vol.  xi.,  p.  504. 

Cur.  adv,  uuU. 


August  28. 


Griffith  C.J.  This  is  an  action  for  specific  performance  of  an 
agreement  for  a  marriage  settlement  made  on  10th  March,  1862, 
and  registered  in  the  following  year.  The  plaintiffs  are  persons 
claiming  to  be  entitled  under  that  settlement,  and  the  defendants 
are  the  owners  in  fee  of  the  land  alleged  to  be  affected  by  the 
settlement.  The  defendants  claim  under  a  conveyance  which  was 
subsequent  in  date  to,  and  was  registered  subsequently  to,  the 
deed  under  which  the  plaintiffs  claim.  The  plaintiffs*  title,  if  any, 
is  equitable,  that  of  the  defendants  is  legal.     In  order  to  establish 

(1)  1  Sch..  &  Lef.,  90,  at  p.  101.  (6)  8  Q.B.D.,  111. 

(2)  9  Ir  Eq.  Rep.,  171.  (7)  2  Legge,  829. 
(.3)  3  H.L.C.,  828,  at  p.  853.                           (8)  1  Legge,  806. 

(4)  i  V.L.T.,  76.  (9)  (1896)  2  Ch.,  403. 

(5)  2  Rep.,  4b.  (10)  2  B.  k  Ad.,  223. 
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the  plaintiffs'  claim  they  endeavoured  to  prove  the  registration  of  H.  C.  of  A. 

the  agreement  under  which  they  claim,  and  for  that  purpose  they       '^ 

tendered  in  evidence  the  memorial  which  was  registered  under  Darbtshire 
the  Statute  6  Geo.  IV.  No.  22,  and  called  the  witness  by  whom  j)^,^3YgHiRK 

it  was  verified.     It  appeared  in  the  course  of  his  evidence  that       

the  memorial,  when  signed  by  one  of  the  parties  to  the  instrument 
— the  grantor — had  not  upon  it  the  date  of  the  deed  or  the  name 
of  the  attesting  witness.  It  was  objected  that  the  memorial  was 
not  in  conformity  with  the  Statute,  and  that  therefore  the  regis- 
tration was  bad.  Hood  J.  was  of  that  opinion.  Of  course  that 
was  fatal  to  the  plaintiffs'  case,  and  judgment  was  entered  for  the 
defendants.  In  the  reasons  for  the  learned  Judge's  decision  fur- 
nished to  us  he  says : — "  I  decide  that  the  memorial  does  not 
comply  with  the  Statute,  and  as  the  plaintiffs  in  the  face  of  that 
decision  cannot  establish  priority,  I  enter  judgment  for  the 
defendant  the  National  Trustees  Co.,  with  costs."  It  is  necessary 
therefore  to  refer  to  the  Statute  under  which  the  question  arises, 
which  is,  as  I  have  said,  6  Geo.  IV.  No.  22,  passed  in  1825. 

In  1817  a  Proclamation  had  been  issued  by  the  Governor  of 
New  South  Wales,  which  I  suppose  had  the  force  of  law,  by  which 
provision  was  made  for  the  registration  of  deeds.  It  recited  the 
danger  of  secret  conveyances  of  land  and  the  possibility  of  frauds, 
and  that  it  is  desirable  that  "  all  conveyances,  deeds,  mortgages, 
and  all  other  instruments  with  regard  to,  or  touching  the  transfer 
and  conveyance  of  freehold  property  within  this  territory,  should 
be  more  formally  and  properly  than  heretofore,  according  to  and  in 
due  course  of  law,  drawn,  executed,  and  registered."  It  then 
provided  that  all  deeds  and  conveyances  might  be  registered,  and 
that  if  they  were  not  registered,  they  should  be  deemed  to  be 
fraudulent  as  against  any  subsequent  purchaser  or  mortgagee  for 
valuable  consideration  under  a  deed  or  conveyance  which  was 
registered.  The  Act  only  applied  to  deeds  and  conveyances,  and 
the  mode  of  registration  was  this : — The  deed  was  to  be  brought 
by  one  of  the  parties  to  it  to  the  office  of  the  Judge  Advocate  in 
Sydney,  the  party  to  be  identified  and  verified  as  such  on  oath, — 
before  the  Judge  Advocate  I  suppose — and  one  at  least  of  the  wit- 
nesses to  the  execution  of  the  deed  was  upon  oath  to  prove  before 
the  Judge  Advocate  the  execution  of  the  deed.     The  Judge  Advo- 
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H.  C.  OF  A.  cate  himself  was  then  to  enter  in  the  register  book  a  memorial  in 

1906.        respect  of  the  deed,  which  memorial  was  to  contain  the  day  of  the 

Dabbtshtre  nionth,  and  the  year  when  the  deed  or  conveyance  bore  date,  and 

Dabbtshirk  ^^®  i^ames  and  additions  of  the  parties  and  of  the  witnesses,  and  the 

places  of  their  abode,  and  a  description  of  the  land,  &c.  given, 

granted,  or  conveyed,  or  any  way  affected  or  charged,  and  a  memo- 
randum as  to  the  registration  was  to  be  written  on  the  back  of  the 
deed.    It  will  be  observed  that  one  of  the  parties  to  the  deed  had  to 
produce  the  deed  himself,  and  had  to  be  identified  on  oath,  and 
one  of  the  witnesses  had  to  verify  on  oath  the  execution  of  the 
deed,  and  the  Judge  Advocate  himself  made  the  entry  in  the  regis- 
ter.    The  Act  of  1825  established  a  different  system.     It  extended 
the  provisions  for  registration  to  other  instruments  besides  deeds 
and  conveyances.     Sec.  1  provided  that  from  and  after  the  passing 
of  the  Act  all  deeds  conveyances  and  other  instruments  in  writing 
(except  leases  for  less  than  three  years)  relating  to,  or  in  any  way 
afi'ecting  any  lands,  tenements,  or  other  hereditaments  in  New 
South  Wales  might  be  registered  in  the  manner  therein  directed ; 
and  that  all  such  deeds,  conveyances  and  other  instruments  in  writ- 
ing made  and  executed  bond  fide  and  for  valuable  consideration 
and  registered  in  conformity  with  the  provisions  of  the  Proclama- 
tion of  1817  or  of  the  Act,  should  have  and  be  allowed  priority  over 
every  other  deed,  conveyance,  or  other  instrument  in  writing  : — 
"  That  is  to  say,  the  deed,  conveyance,  or  other  instrument  in 
writing,  firat  registered  in  the  office  of  the  Judge  Advocate  (if  the 
same  shall  have  been  registered  under  the  said  Proclamation),  or 
first  registered  in  the  office  of  the  Supreme  Court  (if  the  same  shall 
be  registered  in  conformity  with  this  Act  or  ordinance),  shall  have 
priority  in  respect  of  all  land,  tenements,  or  other  hereditaments, 
conveyed  or  affected  by  such  deed,  conveyance,  or  other  instrument 
in  writing  over  every  other  deed,  conveyance,  or  other  instrument 
in  writing  whatsoever  and  howsoever  conveying, charging, or  aflFect- 
ing  the  same  lands,  tenements,  or  other  hereditaments ;  and  the 
deed,  conveyance,  or  other  instrument  in  writing,  next  registered 
as  aforesaid,  viutatia  mutandiSy  shall  have  priority  over  every 
other  deed,  conveyance,  or  instrument  in  writing  as  aforesaid,  and 
so  on  according  to  the  priority  of  the  time  of  registering  such  deed, 
conveyance,  or  instrument  in  writing  as  aforesaid."     The  mode  of 
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registration  was  provided  by  sec.  4,  as  follows : — "  The  registration   R-  ,^J'  ^- 

•  •   •  A  1905. 

of  all  deeds,  conveyances,  and  other  instruments  in  writing,  of  or       v..^^ 

relating  to  any  lands,  tenements  or  hereditaments  in  New  South  Dakbyshirb 

Wales,  shall  be  made  in  the  following  manner ;  that  is  to  say,  a  Darbyshire. 

memorial  shall  be  written  on  parchment  or  paper,  setting  forth    Griffith  o.j. 

the  date  of  such  deed,  or  other  instrument,  intended  to  be  registered, 

and  the  nature  thereof ;  the  names  of  all  the  parties,  and  all  the 

witnesses  thereto;  the  lands,  tenements,  or  hereditaments  intended 

to  be  conveyed;  the  pecuniary,  or  other  consideration  paid,  in 

the  form,  or   to  the  effect,  mentioned  in  the  schedule  hereto 

annexed,  marked  A,  or  with  such  alterations  therein  as  the  nature 

and  circumstance  of  any  particular  case  may  require ;  and  the 

said  memorial  shall  be  signed  by  some  or  one  of  the  parties  to  the 

original  deed  or  instrument  and  shall  be  delivered  into  the  office 

of  the  Supreme  Court  of  New  South  Wales,  and  verified  upon  the 

oath  of  some  competent  person,  that  such  memorial  contains  a 

just  and  true  account  of  the  several  particulars  therein  set  forth," 

&c. 

Changes  made  by  this  Act  were  considerable.  It  was  no  longer 
required  that  one  of  the  parties  should  attend  in  person  before 
the  Judge  Advocate  and  be  identified.  For  that  attendance  was 
substituted  the  signature  of  one  of  the  parties  to  the  memorial, 
and,  instead  of  the  entry  of  the  memorial  being  made  by  the  Judge 
Advocate  himself  from  the  original  instrument,  the  particulars  of 
the  instrument  were  required  to  be  written  and  verified  by  the 
oath  of  some  competent  person.  On  that  it  is  contended  on  behalf 
of  the  respondents — and  the  argument  seems  to  have  satisfied  the 
learned  Judge  below — that  all  the  particulars  required  by  sec.  4 
of  the  Act  to  be  set  out  in  the  memorial  must  be  written  on  the 
parchment  before  the  party  put  his  name  to  it.  That  depends  upon 
the  proper  construction  of  the  section.  The  argument  is  based  prin- 
cipally upon  the  words  "the  said  memorial"  in  the  phrase  "  the  said 
memorial  shall  be  signed.''  Having  regard  to  the  previous  law, 
the  apparent  object  of  the  change,  the  construction  of  the  sentence, 
and  what  we  know  of  the  form  of  legislation  in  those  days,  I  am 
of  opinion  that  the  words  "  the  said  memorial "  mean  the  memorial 
required  to  be  registered — that  is  what  the  legislature  was  speak- 
ing of — and  that  the  words  "  the  said  memorial  shall  be  signed  " 
VOL.  n.  54 
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II.  C.  OF  A.  mean  that  the  document  which  is  taken  to  the  Registrar  shall 

bear  the  signature  of  one  of  the  parties.     I  think  that,  if  it  can 

Darbyshire  be  predicated  of  the  memorial  when  it  is  taken  to  the  Registrar 

I)  RB\ SHIRK  ^^^^  ^^  contains  the  particulars  required  by  sec.  4,  and  that  it 

bears  the  signature  of  one  of  the  parties,  then  the  memorial  is 

good  within  the  provisions  of  the  Act  and  is  complete,  and  that 
the  fact  that  the  date  and  the  name  of  the  attesting  witness  were 
not  filled  in  when  it  was  signed  by  the  party  is  immaterial.  But 
it  is  not  necessary  to  go  as  far  as  that,  because,  if  it  is  necessary 
that  the  memorial  shall  contain  any  of  the  particulars  set  out  in 
sec.  4  before  it  is  signed  by  the  party,  the  obligation  can  be  no 
more  imperative  than  in  the  case  of  a  deed.  The  date  of  a  deed 
is  not  a  material  part  of  the  deed,  and  the  name  of  the  attesting 
witness  is  of  course  no  part  of  a  deed,  for  it  cannot  be  there 
before  the  deed  is  executed.  In  my  judgment,  if  what  is  written 
after  the  signature  is  attached  is  no  more  than  what  might  be 
written  in  or  on  a  deed  after  it  is  executed  without  invalidating 
it,  then  no  objection  can  be  taken  to  the  memorial  on  that 
ground,  and  the  registration  is,  so  far,  good.  I  think  that  any 
other  construction  would,  as  I  said  during  argument,  be  setting  a 
trap  for  persons  trusting  to  the  register.  The  registration  of  any 
deed  might  be  upset  by  proving  many  years  afterwards  by 
evidence  more  or  less  reliable  that  some  quite  unimportant  blank, 
which  was  in  the  memorial  when  it  was  signed,  was  filled  up 
afterwards.  That  is  I  think  inconsistent  with  the  object  of  the 
legislature,  which  was  to  keep  a  record  of  deeds  and  other  instru- 
ments.    I  am  of  opinion  that  this  objection  cannot  prevail. 

The  next  objection  taken  was  that  the  memorial  did  not  set 
out  the  nature  of  the  instrument.  The  only  way  in  which  the 
instrument  is  described  is  as  an  "  agi'eement  for  a  marriage  settle- 
ment." I  have  pointed  out  that  the  Proclamation  only  made  pro- 
vision for  the  registration  of  deeds  and  conveyances,  while  the 
Act  6  Geo.  IV.  No.  22  allowed  the  registration  of  all  sorts  of  in.stru- 
ments.  By  the  Act  5  Vict.  No.  21,  that  provision  was  made  more 
distinct.  This  later  Act  made  no  change  in  the  mode  of  preparing 
memorials,  and  did  not  repeal  sec.  1  of  6  Geo.  IV.  No.  22,  but  it 
added  another  provision  in  sec.  11,  that  "all  deeds  and  other 
instruments  affecting  any  lands  or  hereditaments  in  New  South 
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Wales,  or  its  dependencies,  which  shall  be  executed  or  made  after   H-  C.  of  a. 
the  passing  of  this  Act,  and  which  shall  be  duly  registered  under  ' 

the  provisions  of  this  Act,  shall  have  and  take  priority,  not  accord-  Darbyshibe 
ing  to  their  respective  dates,  but  according  to  the  priority  of  ^^  kb'^-.  hike 

registration  thereof  only  " — which  is  very  'much  the  same  as  the       

prior  Act.  By  section  14  it  was  expressly  provided  that  "  the 
term  instrument  hereinbefore  used,  shall,  for  the  several  pui'poses  of 
this  Act,  be  construed  to  include  not  only  conveyances  and  other 
deeds,  but  also  all  instruments  in  writing  whatsoever,  whereby 
real  estate  shall  be  affected,  or  shall  be  intended  so  to  be." 
Reliance  was  placed  for  the  respondents  upon  sec.  13  of  7  Vict. 
No.  16,  wliich  did  not  extend  to  the  district  of  Port  Phillip,  as 
containing  an  expression  of  the  opinion  of  the  legislature  as  to 
what  the  memorial  ought  to  contain.  That  section  recited 
that  "  Whereas,  from  the  imperfect  manner  in  which  the  limi- 
tations contained  in  deeds  and  conveyances,  relating  to  real 
estates,  are  generally  set  forth  and  described,  in  the  memorials  or 
extracts  of  the  same,  as  heretofore  filed,  it  is  expedient  that  full 
copies  .  .  .  should  be  registered  and  tiled  .  .  .  instead 
of  the  memorials  or  extracts  heretofore  required,"  and  then  went 
on  to  provide  that,  in  future,  in  New  South  Wales  such  full  copies 
should  be  registered.  I  do  not  think  that  that  provision  indicates 
that  a  memorial  registered  under  the  Act  of  1825  should  set  forth 
the  limitations  contained  in  the  deed.  Indeed,  setting  out  such 
limitations  seems  to  be  quite  inconsistent  with  the  form  of  the 
Schedule  to  the  Act  of  1825,  which  merely  required  the  "  nature  of 
the  instrument "  to  be  stated  in  the  memorial.  All  kinds  of  instru- 
ments might  be  registered  except  leases  for  less  than  three  years. 
In  my  opinion,  the  nature  of  the  instrument  was  sufficiently 
stated  by  the  words  "  agreement  for  a  marriage  settlement." 

The  next  objection  taken  was  that  the  person  who  verified  the 
memorial  was  not  a  "  competent  person."  It  is  suggested  that  he 
should  be  a  person  who  could  verify  the  execution  of  the  instru- 
ment. The  answer  is  that  the  Statute  does  not  say  so.  It  says 
that  the  memorial  is  to  be  "  verified  upon  the  oath  of  some 
competent  person  that  such  memorial  contains  a  just  and  true 
account  of  the  several  particulars  therein  set  forth."  In  this  case 
the  memorial  was  verified  by  a  person  who  swears  in  those  terms 
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H.  0.  OF  A.   i^e,,  that  the  memorial  contains  a  just  and  true  account  of  the 

^_^       several  particulars  therein  set  forth.     It  is  in  the  form  in  the 

Dabbyshire  schedule.     In  my  opinion  there  is  nothing  to  indicate  that  the 

Darbtshire  competent  person  should  be  a  person  able  to  swear  to  the  execution 

of  the  original  instrument.     In  my  judgment,  therefore,  all  these 

objections  fail,  and  the  memorial  should  have  been  received  in 
evidence  as  suflScient  evidence  of  the  registration  of  the  deed,  and 
the  plaintiffs*  case  should  have  gone  on,  if  that  was  all. 

But  another  objection  was  taken  before  us,  viz.,  that  in  any 
event  the  appellants  cannot  succeed  because  their  title  is  equit- 
able only,  and  tliat  of  the  respondents  is  legal.  They  have  the 
legal  estate  as  appears  by  the  statement  of  claim,  which  does 
not  allege  that  they  were  not  purchasers  for  value  without 
notice,  nor  is  it  suggested  that  any  such  case  could  be  made  by 
the  appellants.  Although  it  is  very  inconvenient  that  a  Court 
of  final  appeal  should  decide  a  point  of  law  as  a  Court  of  first 
instance,  yet  it  may  be  necessary  to  do  so  if  on  the  face  of  the  pro- 
ceedings it  appears  that  one  of  the  parties  is  entitled  to  judgment 
in  any  event,  and  the  Judicial  Committee  has  always  assumed  that 
jurisdiction.  If  the  objection  is  a  good  one — that  a  person  who 
has  acquired  a  legal  estate  for  valuable  consideration  without 
notice  of  a  previous  equitable  title,  is  not  affected  by  the  previous 
registration  of  that  equitable  title,  and  that  the  Act  does  not  give 
priority  to  such  equitable  title — then  the  appellants  cannot  succeed 
if  the  action  goes  on.  Both  parties  desire  that  we  should  express 
our  opinion  on  this  point,  and  I  will  now  give  mine.  The  question 
turns  upon  the  provision  I  have  already  read  in  sec.  1  of  6  Geo. 
IV.  No.  22,  that  is : — "  the  deed,  conveyance,  or  other  instrument 
in  writing  first  registered  ....  shall  have  priority  .  .  . 
over  eveiy  other  deed,  conveyance,  or  other  instrument  in  writing 
whatsoever  and  howsoever  conveying,  charging,  or  affecting  the 
same  lands,  tenements,  or  other  hereditaments."  The  view 
suggested  by  Mr.  Cussen  is  that  full  effect  could  be  given  to  those 
words  by  holding  that  the  date  of  the  registration  of  a  deed  was 
for  the  purpose  of  priority  to  be  taken  as  the  date  of  the  deed, 
so  that  in  this  case  there  would  be  an  agi'eement  by  way  of 
marriage  settlement,  which  conferred  equitable  rights,  followed 
by  a  conveyance  by  the  same  person  for  valuable  consideration 
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without  notice,  which  would  give  the  legal  estate,  and  that  in  that   H-  ^-  o»  A. 

case  the  legal  estate  would  prevail  over  the  equitable.     If  the 

matter  were  res  Integra,  there  would,  no  doubt,  be  a  good  deal  to  Barbyshuib 

be  said  in  favour  of  that  view.     But  the  Act  of  1825  was  in  y.  „„L«,»- 

Darbtshirb. 

substance  founded  upon  the  Irish  Registration  Act,  (6  Anne  c.  2),       

while  the  Proclamation  was  founded  upon  the  English  Registra- 
tion Act,  {2  &  3  Anne  c.  4).  The  Act  of  1825  followed  8  Anne 
c.  2,  except  for  the  omission  of  the  words' "  both  in  law  and  equity," 
but  the  omission  of  those  words  cannot,  so  far  as  I  can  see, 
make  any  difference  as  to  the  interpretation  of  the  section.  The 
interpretation  of  the  Irish  Act  was  settled  by  the  decision  of 
Lord  Redesdale  L.C.,  in  1803  in  the  case  of  Bushell  v.  Biishell  (1): — 
"  On  the  whole  of  this  case,  therefore,  I  have  no  sort  of  doubt  of 
the  true  construction  of  this  Act.  The  instrument  registered  must 
prevail  against  a  subsequently  registered  instrument,  by  force  of 
the  clause  in  the  4th  section,  that  being  an  instrument  which 
affects  lands,  it  shall  be  good  not  only  at  Law  but  in  Equity, 
according  to  the  priority  of  registry.  This  is  not  at  all  grounded 
on  the  next  section  of  the  Act,  which  avoids  unregistered  convey- 
ances :  that  is  a  provision  of  a  totally  different  description.  The 
meaning  of  the  former  clause,  I  take  it,  is  to  give  full  effect  by 
force  of  the  registry  even  to  articles,  if  registered,  against  a  legal 
conveyance :  so  that  the  Act  has  given  to  contracts  registered  a 
force  and  effect  with  respect  to  lands  themselves,  which  they  have 
not  in  England,  there  being  no  such  clause  in  the  English  registry 
Act;  this  I  take  to  be  the  true  meaning  of  the  Act."  That  case  was 
followed  in  Ireland  in  several  cases,  and  finally  the  question  came 
for  decision  in  the  House  of  Lords  in  Mill  v.  Hill  (2).  Lord  St, 
Leonards,  who  was  then  Lord  Chancellor,  had  himself  as  Lord 
Chancellor  of  Ireland  in  Drew  v.  Lord  Norhwry  (3),  followed  the 
opinion  of  Lord  Redesdale,  and  the  House  of  Lords  affirmed  the 
view  then  taken.  As  I  have  said,  I  do  not  think  that  the  omission 
of  the  words  "  both  in  law  and  equity  "  makes  any  difference,  but 
if  I  did,  I  think  that  the  matter  is  not  open  for  argument  in  Vic- 
toria, because  in  Wharton  v.  Greville  (4),  nearly  fifty  years  ago,  the 
Supreme  Court  of  Victoria  put  a  construction  upon  6  Geo.  IV.  No. 

(1)  1  Sch.  k  Lef.,  90,  at  p.  102.  (3)  9  Ir.  Eq.  Rep.,  171. 

(2)  3  H.L.C.,  828.  (4)  1  V.L.T.,  76. 
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H.  C.  OK  A.  22  exactly  in  conformity  with  that  put  upon  the  Irish  Registrar 

^^^'       Hon  Act  in  Bitshell  v.  Bushell  (1).     The  Court  consisted  of  Sir 

Darbyshire  WilliaTii  aBeckett  C.J.,  and  Barry  and  Williams  JJ.     That  case 

**  ,v      ^"  is  admittedly  undistinoriishable  from  the  present.     It  was  a  pro- 

Darbyshike.  •^  ^^  ...  -   . 

ceeding,  not  in  the  form  of  a  bill  in  equity,  but  by  a  rule  nisi 

asking  for  the  specific  performance  of  an  agreement  for  the  sale  of 
certain  land.  The  complainants'  title  was  a  registered  agreement 
for  the  sale  of  the  land  to  the  respondent  Greville,  and  another  of 
the  respondents,  Lang,  was  a  purchaser  without  notice  of  the 
agreement,  and  the  conveyance  to  him  was  not  registered  until 
after  the  registration  of  the  complainants'  agreement.  The  Court 
construed  sec.  4  of  6  Geo.  IV.  c.  22,  and  came  to  the  conclusion  that 
the  same  construction  must  be  put  upon  it  as  Lord  Redesdale  had 
put  upon  the  Irish  Act.  It  was  a  very  carefully  considered  judgment, 
and  after  quoting  the  section,  Sir  Williavi  aBeckett  C.J.  said  (2)  : 
"  We  cannot,  in  the  face  of  words  so  comprehensive  and  so  explicit, 
recognise  such  a  refinement  as  that  suggested,  and  without  laying 
any  stress  on  notice,  or  want  of  notice  to  Lang,  or  on  the  obligation 
to  search  the  registry,  or  on  the  advantages  or  disadvantages  of  con- 
siderinfif  resistration  as  constructive  notice,  or  the  different  modes 
in  which  the  question  has  been  settled  in  England,  Ireland,  and  in 
America — {vide  Story,  Equity  Jurisprmlence,  vol.  I.,  p.  323). — 
we  may  safely  determine  that  the  instrument  first  registered,  that 
is  the  agreement  which  the  complainants  seek  to  enforce,  must 
prevail  pro  tanto  against  the  subsequently  registered  deed.'*  That 
case  settled  the  construction  of  that  section  in  Victoria,  and  has 
been  the  law  of  Victoria  unchallenged  now  for  nearly  fifty  years; 
and,  even  if  I  thought  it  was  not  a  good  decision — which  I  am 
very  far  from  thinking — this  Court,  administering  the  law  of 
Victoria,  is  bound  to  follow  it.  The  Supreme  Court  of  New  South 
Wales,  two  years  before,  in  the  case  of  Doe  d.  Peacock  v.  King  (3), 
has  decided  to  the  same  eftect.  For  these  reasons  I  think  that  the 
objection  taken  to  the  statement  of  claim  fails;  and,  as  the 
objections  to  the  regularity  of  the  registration  also  fail,  the  case 
ought  to  be  gone  on  with  and  tried  to  a  conclusion.  I  therefore 
think  that  the  appeal  should  be  allowed,  and  the  case  remitted  to 
the  Supreme  Court. 

(1)1  Sch.  &  Lef.,  90.  (2)  1  V.L.T.,  76,  at  p.  78.  (3)  2  Legge,  829. 
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Barton  J.     On  the  10th  March,  1862,  John  Darbyshire  agreed   H-  C  of  a. 

IQfiK 

by  deed  with  the  defendant  Elizabeth  White  Darbyshire,  then 

Irwin,  in  consideration  of  marriage,  to  settle  on  her  for  life,  and  Darbyshire 

after  her  death  on  their  children  as  tenants  in  common  in  fee,  i^^^byshire 

certain  lands  including  Crown  allotments  1  and  4  Section  3,  sub-       

urban  township  of  Belvoir.  The  marriage  took  place  the  next 
day,  and  on  the  2nd  December,  1863,  a  memorial  of  the  agreement 
was  received  and  registered  in  the  ofHce  of  the  Registrar  of  the 
Supreme  Court  of  Victoria.  Both  the  validity  and  the  legal  effect 
of  the  memorial  are  in  dispute.  In  1870  Darbyshire  mortgaged  the 
lands  the  subject  of  the  settlement  to  Alfred  Evans.  This  mortgage 
was  duly  registered  in  February,  1870.  Darbyshire  died  in  1880, 
intestate,  and  in  1885  administration  of  his  estate  was  granted  to 
the  defendant  Whittaker.  In  1883  Evans,  the  mortgagee,  sold 
the  land  under  his  power  of  sale  to  John  George  Dougharty,  and 
the  conveyance  was  duly  registered  in  the  same  year.  John  George 
Dougharty  died  in  1889,  having  by  his  will  devised  the  lands  in 
question  on  certain  trusts.  It  is  admitted  that  the  legal  estate 
in  the  land,  the  subject  of  this  action,  is  vested  in  the  defend- 
ant and  respondent  the  National  Trustees  Executors  and  Agency 
Co.,  who  are  now  trustees  of  J.  G.  Doughai-ty  s  estate,  and  that 
Alfred  Evans  and  J.  G.  Dougharty  in  turn  took  for  valuable  con- 
sideration and  without  notice  of  the  agreement  to  settle.  The 
plaintiffs,  the  children  of  the  marriage  between  John  Darbyshire, 
deceased,  and  the  defendant  Elizabeth  White  Darbyshire,  sue  for 
specific  performance  of  the  agreement  for  a  marriage  settlement 
made  by  the  deed  of  10th  March,  1862,  and  for  a  declaration  that 
they  are  entitled  under  that  agi'eement  to  an  estate  in  fee-simple 
reversionary  on  the  estate  of  John  Darbyshire's  widow,  the  first 
named  of  the  defendants,  as  tenants  in  common,  and  that  the 
defendant,  company  holds  the  lands  in  trust  for  the  interest  of 
the  plaintiffs  therein.  The  defences  of  the  company  so  far  as  this 
Court  is  concerned  are,  (1)  that  the  agreement  for  a  settlement  of 
1862  has  not  been  duly  registered  ;  and  (2)  that  even  if  the  reg- 
istration is  valid,  that  agreement,  which  gives  the  plaintiffs  no 
more  than  an  equitable  interest,  does  not  take  priority,  even  pro 
tanto,  of  the  legal  estate  vested  in  the  defendant  company,  so  as 
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H.  C.  OF  A.  to  affect  them  with  a  trust  in  respect  of  the  equitable  interest  of 

^       the  plaintiffs. 
Dabbtshibe      At  the  trial  before  Hood  J.,  the  contest  was  entirely  on  the 
Dabbyshibe  v^'l^^^^y  ^f  ^^®  registration,  as  the  success  of  the  defendant  com- 

pany  on  that  point  relieved  them  from  the  necessity  of  raising 

their  contention  as  to  the  effect  of  the  registration.  That  con- 
tention, however,  they  properly  raise  now  as  a  bar  to  the  granting 
of  the  appeal,  even  if  the  registration  is  good,  inasmuch  as  the 
plaintiffs  must  fail  unless  they  establish  priority  of  title.  The 
only  evidence  at  the  trial  was  that  of  Mr.  Ford,  a  notary,  who 
has  been  connected  with  the  law  in  this  city  for  the  last  fifty 
years.  In  1862  he  was  a  law  clerk,  and  it  was  he  who  registered 
the  memorial  in  respect  of  the  agreement  to  settle.  The  memorial 
was  in  the  form  prescribed  in  Schedule  A  to  the  Registration  Act 
of  New  South  Wales,  6  Geo.  IV.  No.  22,  which  applies  in  this 
State.  The  columns  in  this  form  are  headed  respectively  "  Date 
of  Instrument,"  "  Nature  of  Instrument,"  "  Names  of  Parties," 
"  Names  of  Witnesses,"  "  Description  of  the  Lands  or  Property 
conveyed,"  "  Consideration  and  how  paid,"  "  Any  other  particulars 
that  the  case  may  require."  Ford  filled  in  certain  particulara 
Before  he  did  so,  the  memorial  stood  thus  : — John  Darbyshire  had 
signed  it  at  the  foot.  The  column  for  the  date  lacked  the  words 
"  tenth "  for  the  day,  "  March "  for  the  month,  and  "  two "  to 
complete  1862.  The  column  for  "  Nature  of  Instrument "  had 
been  filled  up  with  "  Agreement  for  a  marriage  settlement,"  a.8  it 
now  standa  The  "  Names  of  the  Parties  "  were  stated  as  "  John 
Darbyshire  to  Elizabeth  White  Irwin,"  and  they  so  remain.  There 
were  no  "  Names  of  Witnesses."  The  "  Description  of  the  Lands 
or  Property  conveyed  "  was  as  it  is  now,  the  alteration  of  "  Beech- 
worth  "  to  "  Belvoir  "  bearing  Darbyshire  s  initials,  and  the  column 
for  "  Any  other  particulars  that  the  case  may  require  "  was  and  is 
now  blank.  Before  verifying  the  memorial  on  oath,  Ford,  under 
the  words  "  Date  of  Instrument,"  wrote  in  the  words  "tenth," 
"March,"  and  "two"  as  they  now  appear  there;  and  under  the  roads 
"  Names  of  the  Witnesses  "  he  wrote  in  and  initialled  the  words 
*'  W.  G.  Sturgess,  Beechworth."  These  particulars  he  took  from 
the  deed  itself.  He  also  wrote  in  the  figures  "534"  and  "134,"  the 
respective  numbers  of  the  memorial  and  book.    In  the  blank  form 
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of  the  verification,  before  swearing,  he  filled  in  his  own  name  and   ^-  ^-  ®'  ^* 
occupation   and   the   date,  namely   "  second,"   "  December,"   and       v^^ 
"  three,"  and  then  signed  and  swore  it  before  the  Commissioner.  Dabbyshirb 
On  these  facts  the  whole  objection  must  rest  on  this,  that  the  dabbtshibi. 
date  column  and  the  witness  column  of  the  memorial  itself  were       

Barton  J. 

completed  by  Ford,  Darbyshire  (the  grantor)  having  left  them 
blank.  The  filling  in  of  the  numbers  at  the  top  could  not  impair 
the  validity  of  the  registration,  and  the  completion  of  the  verifi- 
cation form  cannot  be  contended  to  have  been  Darbyshire's 
duty,  or  to  have  vitiated  the  memorial  when  performed  by 
the  man  who  was  to  swear  to  it.  These  facts  having  been 
given  in  evidence,  Hood  J.  decided  that  the  memorial  did  not 
comply  with  the  Statute,  and  rejected  the  evidence,  and,  as 
the  plaintiffs  in  the  face  of  that  decision  could  not  establish 
priority,  he  entered  judgment  for  the  defendant  company  with 
costs.  The  plaintiffs  now  appeal  to  us  on  the  ground  that  the 
decision  that  there  wfits  no  proper  registration  was  erroneous. 

I  refer  first  to  the  Proclamation  of  the  Governor  of  New  South 
Wales  of  18th  January,  1817.  It  applies  to  "deeds  and  convey- 
ances "  only,  but  orders  and  declares  that  all  deeds  and  conveyances 
"  of  or  concerning  or  whereby  any  houses  lands  ....  may 
be  any  way  affected  in  law  or  equity,  may,  at  the  election  of  the 
party  or  parties  concerned,  be  registered  "  in  the  manner  therein- 
after directed ;  and  that  "  every  such  deed  or  conveyance  that  shall 
at  any  time  after  the  said  twenty-fifth  day  of  March  next  be  made 
and  executed,  shall  be  adjudged  fraudulent  and  void  against  any 
subsequent  purchaser  or  mortgagee  for  valuable  consideration, 
unless  such  deed  shall  be  registered  as  by  this  present  Proclamation 
is  directed,  before  the  registering  of  the  deed  or  conveyance, 
under  which  such  subsequent  purchaser  or  mortgagee  shall  claim." 
It  further  orders  and  declares  that  every  deed  and  conveyance  to 
be  entered  and  registered  shall  be  brought  to  the  Judge  Advocate 
by  a  grantor  or  grantee  thereof,  "  to  be  identified  and  verified  as 
such  on  oath,"  and  at  least  one  of  the  witnesses  to  the  execution 
shall  on  his  oath  before  the  Judge  Advocate  prove  the  signing  and 
sealing ;  and  the  Judge  Advocate  is  to  enter  in  the  register  book 
a  memorial  of  *'  every  such  deed  or  conveyance  so  attested  as 
aforesaid,"  which  shall  contain  "  the  day  of  the  month,  and  the 
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H.  C.  OF  A.  year,  when  such  deed  or  conveyance  bears  date,  and  the  namas 

*_■        and  additions  of  all  the  parties     ....     and  of  all  the  witnesses 

Darbysuire  ^  such  deed  or  conveyance,  and  the  places  of  their  abode,  and 

Darbyshire  '^^^"l  express  or  mention  the  lands     ....     and  the  names  of 

all  the  counties,  or  places     ....     where  such  lands     .... 

are  lying  or  being,  that  are  given,  granted,  or  conveyed  or  any 
way  affected  or  charged  ....  or  to  the  same  effect."  Next 
we  come  to  tlie  New  South  Wales  Act  6  Geo.  IV.  No.  22,  under 
which  enactment  and  5  Vict.  No.  21,  this  registration  is  made. 
The  former  Act  enacts  as  to  the  effect  oi  registration  (.sec.  1)  that 
after  its  passing  "  all  deeds,  conveyances,  and  other  instruments 
in  writing  (except  leases  for  less  than  three  years),  of  and  relating 
to,  or  in  any  manner  affecting  "  any  lands,  &c.,  may  be  entered 
and  registered  in  the  Supreme  Court  office  as  in  the  Act  directed ; 
and  that  "  all  such  deeds,  conveyances,  and  other  instruments  in 
writing  ....  made  and  executed  bond  fide,  and  for  a 
valuable  consideration  "  and  registered  in  pursuance  of  the  Proc- 
lamation (which  is  recited)  or  in  conformity  with  the  Act,  "  shall 
have  and  be  allowed  priority  over  every  other  deed,  conveyance, 
or  other  instrument  in  writing,  that  is  to  say,  the  deed,  conveyance, 
or  other  instrument  in  writing,  first  registered  in  the  oflBice  of  the 
Judge  Advocate  "  (if  under  the  Proclamation),  or  in  the  Supreme 
Court  office,  (if  registered  in  conformity  with  the  Act),  "shall  have 
priority  in  respect  of  all  lands  ....  conveyed  or  affected 
by  such  deed,  conveyance,  or  other  instrument  in  writing  over 
everj'-  other  deed,  conveyance,  or  other  instrument  in  writing 
whatsoever  and  howsoever  conveying,  charging,  or  affecting  the 
same  lands,"  &c.  I  have  read  this  section  with  some  particularity 
in  order  to  draw  attention  to  the  signification  of  the  words 
"  charging  or  affecting,"  and  also  to  the  breadth  of  the  expression 
"  other  instruments  in  writing."  Then  sec.  4  provides  as  to  the 
manner  of  registration,  that  the  registration  of  all  deeds,  convey- 
ances and  other  instruments  in  writing  of  or  relating  to  any  lands, 
&c.,  sliall  be  made  in  this  way : — "  A  memorial  shall  be  written 
.  .  .  .  setting  forth  the  date  of  such  deed,  or  other  instrument, 
intended  to  be  registered,  and  the  nature  thereof;  the  name  of 
all  the  parties,  and  all  the  witnesses  thereto ;  the  lands  .  . 
intended  to  be  conveyed ;  the  pecuniary  or  other  consideration 
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paid,"  in  the  form  or  to  the  effect  mentioned  in  Schedule  A  to  the  ^  ^'  o^  A. 
Act ;  or  with  such  alterations  as  the  circumstances  may  require ; 
"  and  the  said  memorial  shall  be  signed  by  some  or  one  of  the  parties  Darbvshirk 
to  the  original  deed  or  instrument,  and  shall  be  delivered  into  the  Dy^RBygiu^E 

office  of  the  Supreme  Court     ....     and  verified  upon  the        

oath  of  some  competent  person,  that  such  memorial  contains  a  just 
and  true  account  of  the  several  particulars  therein  set  forth,  which 
oath  shall  be  made  before  one  of  the  Judges,  or  the  Registrar  of 
the  said  Court;"  and  upon  the  delivery  and  certification  of  the 
memorial,  "  the  proper  officer  or  clerk  appointed  for  such  purpose 
shall  give  a  receipt  for  the  same,  in  which  shall  be  specified  the 
certain  day,  hour,  and  time  on  which  the  same  shall  have  been 
delivered  into  the  said  office."  Then  follow  in  the  next  section 
other  provisions  directing  the  proper  officer  to  perform  other 
duties  in  relation  to  the  memorial. 

In  1842,  the  provisions  of  6  Geo.  IV.  No.  22,  having  been  found 
inconvenient  by  reason  of  the  wide  extent  of  the  then  area  of 
New  South  Wales,  provision  was  made  by  5  Vict.  No.  21  for  the 
establishment  of  a  separate  registry  for  the  District  of  Port  Phillip, 
and  memorials  which  were  under  the  old  Act  required  to  be  veri- 
fied, were  by  sec.  1  allowed  to  be  verified  within  the  district  of 
Port  Phillip  before  "  the  Deputy  Registrar  or  other  person  who 
may  be  appointed  to  discharge  the  duties  of  Registrar  there,  or 
before  anj^  Commissioner  of  the  said  Supreme  Court  appointed  in 
any  part  of  the  colony  under  this  Act  for  these  purposes."  The 
original  instrument  was  however  to  be  produced  at  the  time  of 
verification  (sec.  2),  and,  if  it  appeared  to  have  been  executed  by 
a  marksman,  the  registering  officer  had  to  refuse  to  complete  the 
memorial  by  his  certificate  unless  the  execution  by  the  marksman 
was  attested  in  the  manner  prescribed.  Sec.  12  of  this  Act  pre- 
scribes that  where  the  party  on  whose  behalf  any  instrument  is 
required  to  be  registered  shall  be  dead  or  absent  from  the  colony 
when  the  registration  is  required  to  be  made,  the  lawful  repre- 
sentative or  attorney  of  such  party,  upon  application  to  the 
Resident  Judge  of  the  Supreme  Court  at  Port  Phillip,  and  upon 
proof  to  his  satisfaction  of  the  death  or  absence  of  such  part}',  he 
may  sign  the  memorial  in  the  name  and  on  behalf  of  the  original 
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H.  C.  OF  A.  party,  such  signing  to  be  as  valid  and  effectual  to  all  intents  and 

purposes  as  if  it  had  been  by  the  original  party  or  parties. 
Darbyshire      The  English  Act  (2  &  3  Anne  c.  4),  applying  only  to  the  West 
Darbtshirk  ^idi^g  of  Yorkshire,  provided  by  sec.  1  that  a  memorial  of  all 

deeds  and  conveyances,  and  of  all  wills,  of  or  concerning  or 

whereby  any  lands,  &c.,  in  the  West  Riding  of  Yorkshire  may  be 
in  any  way  affected  in  law  or  in  equity,  may  be  registered  in 
manner  thereinafter  directed ;  and  that  every  deed  or  conveyance 
that  shall,  after  any  such  memorial  is  so  registered,  be  executed 
of  the  lands,  &c.,  or  any  part  thereof  comprised  in  such  memorial, 
"  shall  be  adjudged  fraudulent  and  void  against  any  subsequent 
purchaser  or  mortgagee  for  valuable  consideration,  unless  such 
memorial  thereof  shall  be  registered  as  by  this  Act  is  directed, 
before  the  registering  of  the  memorial  of  the  deed  or  conveyance 
under  which  such  subsequent  purchaser  or  mortgagee  shall  claim," 
and  similarly  as  to  wills.  Sec.  7  enacts  that  all  memorials  to  be 
registered  shall  be  put  into  writing  and  directed  to  the  "Register ;" 
and,  in  case  of  deeds  and  conveyances,  shall  be  under  the  hand  and 
seal  of  the  grantors  or  some  or  one  of  them,  his  or  their  guardians 
or  trustees,  attested  by  two  witnesses,  one  whereof  to  be  one  of 
the  witnesses  to  the  deed  or  conveyance ;  which  witness  on  his 
oath  shall  prove  the  signing  of  the  memorial  and  the  execution 
of  the  deed  or  conveyance.  By  sec.  8  it  was  provided  that  every 
memorial  shall  contain  the  day  of  the  month  and  year  when 
the  deed,  &c.,  bears  date,  and  the  names  and  additions  of  all  the 
parties,  and  of  the  witnesses,  and  the  place  of  their  abode,  and 
shall  express  or  mention  the  lands,  &c.,  contained  and  the  names 
of  all  the  parishes,  &c.,  where  any  such  lands,  &c.,  are  that  are  in 
any  way  affected  or  charged,  &c.,  every  such  deed,  &c.,  to  be 
produced  to  the  "  Register,"  &c.,  who  shall  endorse  a  certificate, 
&c. 

We  come  now  to  the  Irish  Act  (6  Anne  c.  2).  Sec.  1  established 
a  public  office  for  registering  memorials  of  "deeds  and  con- 
veyances, wills  and  devises "  in  Dublin.  Sec.  3  provided  that 
a  memorial  might  be  registered  as  thereafter  directed  at  the 
election  of  the  party  or  parties  concerned.  Sec.  4  provided  that 
every  such  deed  or  conveyance  of  which  a  memorial  shall  be  duly 
registered  "  according  to  the  rules  and  directions  in  this  Act  pre- 
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scribed  "  is  to  be  "  deemed  and  taken  as  good  and  effectual  both  ^-  ^-  ^'  ^* 
in  law  and  equity  according  to  the  priority  of  time  of  registering 
such  memorial  for  and  concerning  the    .     .     .    lands    ...     in  Dabbyshire 
such  a  deed  or  conveyance  mentioned  or  contained,  according  to  d^rryshikk 

the  right,  title  and  interest  of  the  pei*son  or  persons  so  conveying       

such  .  .  .  lands  .  .  against  all  and  every  other  deed  con- 
veyance or  disposition  of  the  .  .  .  lands  ...  or  any 
part  thereof  comprised  or  contained  in  any  such  memorial."  Sec- 
5  provided  that  deeds,  &c.,  not  registered,  should  be  fraudulent 
and  void  as  against  deeds  registered  and  creditors  by  judgment, 
&C.  Sec.  6  provided  that  memorials  should  be  "  put  into  wi'iting  " 
and  "  directed  to  the  Register,"  and  in  case  of  deeds  or  convey- 
ances, should  be  under  the  hand  and  seal  of  some  or  one  of  the 
grantors  or  of  the  grantees,  his,  her  or  their  guardians  or  trustees, 
attested  by  two  witnesses,  one  whereof  should  be  one  of  the  wit- 
nesses to  the  execution  of  such  deed  or  conveyance :  that  such 
witnesses  should  prove  by  affidavit  the  signing  and  sealing  of  the 
memorial  and  the  execution  of  the  deed  or  conveyance,  and  the 
day  and  the  time  of  the  delivery  of  the  memorial  for  registration. 
Now,  it  is  contended,  as  I  have  said,  for  the  respondent  company 
that  the  registration  does  not  comply  with  the  necessary  require- 
ments of  6  Geo.  IV.  No.  22,  and  comparison  is  made  between  the 
Proclamation  and  the  several  Acts  with  the  view  of  showing  that 
the  particulars  required  and  essential  were  not  in  this  memorial 
at  the  time  when  Darbyshire  signed  it,  and  that  it  was  necessary 
that  it  should  be  a  complete  memorial  in  all  particulars  directed  by 
the  Act  before  such  signature.  Admittedly  there  are  particulars 
among  those  contained  in  the  section  of  the  Act  which  do  not 
appear  to  have  been  in  the  memorial  when  Darbyshire  signed  it, 
and  which  were  subsequently  filled  in  by  Ford.  There  is  a  con- 
siderable difference  between  the  requirements  of  the  Proclamation 
of  1817  and  those  of  the  Act  6  Geo.  IV.  No.  22.  Before  a 
memorial  could  be  registered  under  the  Proclamation,  the  deed 
itself  had  to  be  brought  by  at  least  one  of  the  grantors  oi*  grantees, 
who  was  himself  to  be  identified  on  oath,  to  the  Judge  Advocate,  and 
one  at  least  of  the  witnesses  to  the  execution  of  the  deed  had  upon 
oath  before  the  Judge  Advocate  to  prove  the  signing  and  sealing  of 
the  deed,  and  it  was  not  until  then  that  the  Judge  Advocate  could 
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H.  C.  OF  A.  enter  in  the  register  book  the  memorial  containing  particulars 

^  similar  to  those  contained  in  the  present  memorial,  and  which 

Dakbyshirk  became  the  registration  of  the  deed.     So  that  when  one  refers  to 

D  RBYSHiRE  ^^^'  ^  ^^  ^  ^^^'  ^^'  ^^*  ^^»  there  is  observed  a  great  difference  in 

the  stringency  of  the  requirements  under  it.     It  was  no  longer 

necessary  that  a  grantor  or  gi-antee  should  be  identified  on  oath, 
nor  was  it  necessary,  apparently,  that  the  deed  itself  should  be 
produced  at  the  time  of  registration.  It  was  simply  directed 
that  there  should  be  registered  a  memorial  setting  forth  the  date 
and  the  nature  of  the  instrument,  the  names  of  the  parties  and 
witnesses  to  it,  the  lands,  &c.,  affected  by  it,  and  the  consideration, 
in  the  form  in  Schedule  A  with  any  necessary  alteratioiLs  that  the 
circumstances  required.  That  memorial  was  to  be  signed  by  some 
or  one  of  the  parties,  and  was  to  be  verified  on  the  oath  **  of  some 
competent  person."  It  is  contended  that,  fits  there  is  no  distinction 
between  the  particulars  required  by  the  section,  to  omit  one  of 
them  at  the  time  of  the  signature  of  the  memorial  is  the  same  as 
if  all  were  omitted,  and  tliat  the  fact  that  at  the  time  of  registra- 
tion the  memorial  contains  all  the  particulars  is  quite  immaterial 
— it  may  contain  all  the  particulars  and  yet  be  bad  because  the 
gran  to  L"  or  grantee  had  left  out  part  of  them  when  he  signed.  The 
consequences  of  upholding  such  a  contention  would  be  very 
serious  indeed.  It  is  not  expected  of  those  who  sit  in  Courts  of 
Justice  that  they  shall  lay  aside  their  common  knowledge,  and 
those  who  have  any  experience  of  the  working  of  a  lawj^er  s  office 
must  know  that  in  a  great  number  of  cases  memorials  are  con- 
stantly signed  in  blank  by  the  party,  and  that  the  necessaiy 
particulars  are  filled  in  afterwards  by  the  solictor  or  by  his  clerk 
who  has  charge  of  the  matter.  That  is  a  matter  of  common 
practice.  The  lawyer  or  his  clerk  knows  the  facts  and  fills  in 
the  particulars,  and  then  takes  the  oath  verifying  the  contents  of 
the  memorial,  and  tenders  it  for  registration.  I  would  venture 
the  opinion  that  only  a  small  proportion  of  the  memorials  of 
registered  documents  here  and  in  New  South  Wales  have  been 
filled  in  as  to  absolutely  all  the  particulars  at  the  time  the  parties 
have  signed  tliem.  So  that  the  consequences  of  such  a  decision  as 
is  invoked  by  the  respondents  would  be  most  serious  to  titles 
throughout  the  country.     If  by  any  reasonable  construction  of 
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the  Act  such  consequences  can  be  avoided,  I  think  it  is  incumbent   H-  C.  op  A. 
upon  this  Court  to  adopt  it.     It  appears  to  me  that,  reading  this 
section  according  to  the  light  of  common  reason,  the  intention  of  Darbyshire 
the  framers  of  the  Act,  who,  as  I  have  pointed  out,  had  departed  ^^  byshirb 

in  a  very  large  degree  from  the  particularity  required  by  the       

Proclamation,  is  absolutely  satisfied  if  the  party  signing  the 
memorial  has  signed  it  when  it  contained  such  particulars  as  to 
render  the  memorial  absolutely  identifiable  as  a  memorial  flowing 
from  a  deed  of  which  those  are  the  particulars.  If  the  remaining 
particulars  are  afterwards  filled  in  by  the  registration  clerk  of  the 
solicitor  who  produces  the  memorial  or  by  some  such  person,  then, 
upon  the  memorial  in  its  completed  form  being  verified  by  the 
oath  of  such  person,  there  is  a  complete  memorial  for  registration. 
Various  cases  were  cited  to  us  as  to  the  maxim  quifacitper  alium 
facit  pel'  se,  but  I  do  not  think  those  cases  apply  to  a  case  in  which 
the  fulfilment  of  these  statutory  provisions  is  contested. 

It  was  contended  in  support  of  the  argument  directed  to  the 
invalidation  of  this  memorial,  that  because  the  words  "  the  said 
memorial "  are  used  throughout  sec.  4,  after  the  words  "a  memorial 
shall  be  written  on  parchment  or  paper,"  it  is  intended  that  the 
document  shall  be  in  the  same  state  at  each  stage,  and  therefore 
that  when  the  section  says  *'  the  said  memorial  shall  be  signed," 
it  means  the  memorial  then  containing  all  the  particulars.  I  do 
not  think  that  is  a  reasonable  construction.  An  examination  of 
the  section  seems  to  me  to  show  that,  when  the  memorial  is  verified 
upon  the  oath  of  a  competent  person  that  it  contains  a  just  and 
true  account  of  the  particular  therein  set  forth,  and  that  oath  is 
made  before  the  proper  person,  then  the  memorial,  if  it  contains 
all  the  particulars  required  by  the  section,  is  a  complete  memorial 
for  registration,  provided  only  that  it  shall  have  been  signed  by 
one  of  the  parties,  and  that  at  the  time  of  such  signing  it  shall 
have  been  in  such  a  state  as  to  be  identifiable  witli  the  original 
deed,  to  the  extent  of  showing  that  it  is  a  memorial  in  pursuance 
of  that  deed  and  of  none  other.  For  instance,  take  the  present 
case.  Surely  the  particulars  set  out  in  the  memorial  at  the  time 
it  was  signed,  viz.,  that  there  was  an  agreement  for  a  marriage 
settlement  between  certain  named  persons  and  aflecting  certain 
specified  land,  are  sufficient  to  identify  the  memorial  with  the 
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H.  C.  OF  A.  instrument  to   which   it   referred.     I   am  of  opinion   that   the 

^ '^       memorial  ought  to  contain  particulars  of  that  kind  when  it  is 

Dakbysuirb  signed,  and  that  in  the  present  case,  before  Ford  touched  it,  the 
Darbyshire  ™6™orial  could  only  be  assignable  to  the  agreement  for  a  marriage 

settlement  of  lOtli  March,  1862.     In  that  state  I  consider  that  it 

was  sufficient  a  compliance  with  the  Act  for  Darbyshire  then  to  sign 
it,  and  to  leave  the  other  particulars  to  be  filled  in  by  the  clerk. 
That  has  been  duly  done,  the  instrument  has  been  verified,  there 
can  be  no  mistake  that  the  memorial  is  now,  and  was  at  the 
time  of  signature,  sufficient  to  show  anyone  who  inquired  about 
it  what  instiniment  it  referred  to,  and  I  am  of  opinion  that  is  all 
the  Act  requires. 

There  are  other  contentions,  the  chief  of  which  is  that  that  which 
has  been  written  in  the  column  under  "  Nature  of  Instrument "  ia 
insufficient.  It  is  contended  that  "Aereement  for  a  marriaore 
settlement"  is  not  a  sufficient  description  of 'the  nature  of  the 
instrument,  and  that  some  description  of  the  limitations  intended 
to  be  in  the  marriage  settlement  should  be  set  forth  in  the 
memorial.  I  am  unable  to  agree  with  that  contention.  It  seems 
to  me  that  sec.  4  was  passed  for  the  purpose  of  enabling  a  person, 
who  was  making  a  search  in  respect  of  the  title  to  land,  to  see 
whether  there  was  any  instrument  registered  affecting  that  land 
so  that  he  might  find  out  whether  there  had  been  any  dealings 
with  that  land  which  would  affect  the  title  to  it.  It  was  sufficient 
therefore  that  the  instrument  in  this  case  should  be  described  as 
an  agreement  for  a  marriage  settlement,  because  a  person  contem- 
plating later  dealing  with  the  land  would,  from  the  description  of 
the  instrument  in  the  memorial,  be  put  upon  inquiry.  There  are 
no  words  in  any  part  of  this  Act  requiring  any  greater  particu- 
larity, and,  in  their  absence,  the  only  conclusion  I  can  come  to  is 
that  the  intention  of  the  Act  was  that  the  description  should  be 
sufficient  to  put  a  person  on  inquiry, — to  let  him  know  that  upon 
the  result  of  a  search  he  might  discover  to  what  extent  the  land 
in  respect  of  which  he  was  searching  was  affected  by  previous 
dealings.  It  would  be  very  difficult  to  draw  the  line  at  which 
the  description  would  cease  to  be  sufficient  if  the  argument  of 
Mr.  Cassen  were  adopted.  I  am  of  opinion,  therefore,  that  as 
regards  the  nature  of  the  instrument  the  memorial  is  sufficient. 
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Again,  it  is  said  that  the  memorial  is  not  verified  by  a  competent  ^'  C.  op  A. 
person,  because  the  law  clerk  did  not  answer  that  description,       ^_^ 
and  it  seemed  to  be,  if  not*  contended,  at  any  rate  implied,  that  Dabbtshire 
the  only  person  who  was  competent  to  verify  the  memorial  was  dabbybhire. 
a  person  who  was  present  at  the  execution  of  the  instrument       

'■  ^  ,  ,  Barton  J. 

itself — one  of  the  attesting  witnesses.  The  Act  itself  requires  no 
such  narrow  construction  as  that,  and  although  it  may  be  difficult 
to  say  what  is  the  exact  meaning  of  the  words  "competent  person," 
there  are  no  parts  of  the  section  which  show  that  a  competent 
person  must  be  one  of  the  witnesses  to  the  instrument.  If  that 
had  been  the  intention  it  would  have  been  easy  to  say  so  instead 
of  using  the  broader  words  "competent  person."  By  sec.  11  of 
5  Vict.  No.  21  the  lawful  representative  of  a  person  who  was 
dead  or  absent  from  the  colony  might  sign  the  memorial,  and  not 
only  would  his  signature  be  sufficient,  but  the  whole  registration 
would  be  as  valid  and  effectual  as  if  the  memorial  had  been 
signed  by  the  person  who  was  absent  or  dead.  I  cannot  find 
anywhere  in  the  Act  a  line  or  expression  to  show  that  a  person 
conversant  with  the  instrument  itself  to  be  registered,  and  carry- 
ing on  an  occupation  which  familiarizes  him  with  such  a  process, 
is  not  competent  to  fill  in  whatever  is  necessary  and  to  verify 
the  memorial  so  filled  in.  Consequently  I  cannot  bring  myself  to 
hold  that  Ford  was  not  a  competent  witness. 

Agreeing  as  I  do  with  the  learned  Chief  Justice,  I  shall  not 
deal  very  fully  with  the  other  objection,  viz.,  that  the  registration 
of  this  agreement  for  a  marriage  settlement  is  ineffectual  to  give 
it  priority  over  the  subsequent  conveyance  of  the  legal  estate. 
Mr.  Cussen  dealt  with  that  question  with  his  usual  ability.  The 
decisions  upon  the  Irish  Registration  Act  (6  Anne  c.  2),  are  of 
importance  in  considering  this  matter.  The  first  of  them  is  that 
in  the  case  of  Bushell  v.  Bushell  (1),  where  Lord  Redesdale  L.C., 
after  setting  out  the  differences  between  6  Anne  c.  2,  sees.  3  and  4, 
and  the  provisions  of  the  English  Act,  2  &  3  Anne  c.  4,  says  (2): — 
"This  difference  in  these  Acts  seems  to  me  to  have  been  what  has 
produced  the  difference  in  the  decisions  upon  them;  and  that 
difference  does  not  consist  in  the  registry  tiere  being  notice,  but 
in  the  priority  which  the  Statute  here  gives  to  the  prior  registered 

(1)  1  Sch.  k  Lef.,  90.  (2)  1  Sch.  &  Lef.,  90,  at  p.  102. 
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H.  C.  OF  A.  deed.     That  part  of  the  Act  which  makes  a  deed  not  registered 

1905.        fraudulent  and  void  against  a  registered  deed,  has  received  the 

Darbyshirk  same  construction   in   both   countries :    the  question  whether  a 

D      Ys         registered  deed  was  to  have  priority  of  another  registered  deed, 

according  to  the  priority  of  registry,  and  how  far  this  priority 

was  to  extend,  has  received  a  diflferent  determination  in  England 
and  in  Ireland,  and  that  difference  is  founded  on  the  words  of  the 
Irish  Act."  The  Lord  Chancellor  then  deals  with  the  cases ;  then 
he  says: — "On  the  whole  of  this  case,  therefore,  I  have  no  sort  of 
doubt  of  the  true  construction  of  this  Act.  The  instrument  regis- 
tered must  prevail  against  a  subsequently  registered  instrument, 
by  force  of  the  clause  in  the  4th  section,  that  being  an  instrument 
which  affects  lands,  it  shall  be  good  not  only  at  law  but  in  equity, 
according  to  the  priority  of  registry.  This  is  not  at  all  grounded 
on  the  next  section  of  the  Act,  which  avoids  unregistered  con- 
veyances :  that  is  a  provision  of  a  totally  different  description. 
The  meaning  of  the  former  clause,  I  take  it,  is  to  give  full  effect 
by  force  of  the  registry  even  to  articles,  if  registered,  against  a 
legal  conveyance:  so  that  the  Act  has  given  to  contracts  registered 
a  force  and  effect  with  respect  to  lands  themselves,  which  they 
have  not  in  England,  there  being  no  such  clause  in  the  English 
Registry  Act ;  this  I  take  to  be  the  true  meaning  of  the  Act,  as 
far  as  I  can  collect ;  and  it  will  answer  all  the  purposes  of  every 
decision  on  the  subject." 

Sec.  4  of  6  Anne  c.  2  there  referred  to  was  confined  to  deeds  and 
conveyances  of  which  a  memorial  should  be  duly  registered,  and 
provided  that  they  should  be  "  deemed  and  taken  as  good  and 
effectual  both  in  law  and  equity,  according  to  the  priority  of  time 
of  registering  such  memorial." 

There  were  several  other  cases  foUowino:  this  in  which  the 
same  construction  was  given  to  the  Irish  Act,  and  ultimately 
the  important  case  of  Drew  v.  Lord  Norbury  (1)  was  decided 
by  Lord  St  Leonards,  then  Sir  Edward  Sudgen  L.C.  The  Lord 
Chancellor  having  expressed  the  inclination  of  his  opinion,  directed 
the  case  to  be  re-argued  before  himself,  Blackburn  C.J.,  and 
Pennefather  B.,  and  they  decided  that  the  construction  put  upon 
sec.  4  of  6  Anne  c.  2  by  Lord  Redesdcde  was  the  right  one.     The 

(1)  3  Jo.  k  Lat.,  267. 
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same  point  came  before  the  House  of  Lords  in   Mill   v.   HiU   H.  C.  of  A. 
(1).     In  his  judgment  Lord  Truro  says  (2) : — "  But,  in  Bivshell  v.        ^     ' 
Bushell  (3),  Lord  Redesdale  took  time  to  consider  the  question,  daubyshirk 
and  delivered  an  elaborate  judgment  upon  the  subject,  marked  by  d^^ibyshirb. 

all  the  intelligence  and  soundness  of  law  for  which  that  learned       

Judge  was  conspicuous,  and  he  came  to  the  conclusion  that  upon 
the  true  construction  of  this  section,  differing  in  its  language  from 
the  section  in  the  English  Act,  the  equity  in  the  grant  which  was 
registered  would  prevail,  as  an  equity,  against  any  subsequent 
grant,  by  the  same  party,  inconsistent  with  it  ...  It  is  now 
fifty  years  since  Lord  Redesdale  came  to  that  decision,  and  between 
six  and  seven  years  since  the  present  Lord  Chancellor,  then  holding 
the  seals  of  Ireland,  confirmed  and  adopted  it.  If  the  rules  of 
law  applicable  to  the  settlement  of  property,  which  have  been 
solemnly  decided  and  acted  upon  during  a  period  of  fifty  years, 
which  have  governed  professional  men  in  that  country  in  advising 
and  in  arranging  their  clients'  interests  in  respect  of  property,  are 
to  be  called  in  question,  and  if  at  the  end  of  that  time  that  which 
might  have  been  at  one  time  doubtful,  but  has  long  since  been 
settled,  is  to  be  re-opened  and  reconsidered,  and  an  alteration 
takes  place,  I  confess  it  appears  to  me  that  the  Courts  would 
become  rather  a  snare  than  a  protection.  The  opinion  of  Lord 
Redesdale  was  in  itself  entitled  to  great  weight  as  an  authority, 
and  it  is  entitled  to  still  greater  weight  when  the  length  of  time 
is  considered  during  which  I  must  suppose  it  to  have  been 
acquiesced  in,  and  to  have  been  acted  upon  in  regulating  the 
disposition  of  property;  and  I  think  your  Lordships  would  be 
very  slow  indeed  to  do  anything  which  would  bring  that  judgment 
into  doubt,  more  particularly  when  you  consider  that  it  has  come 
under  the  solemn  revision  of  the  present  Lord  Chancellor,  assisted 
by  the  two  learned  Judges  I  have  mentioned,  and  has  been 
deliberately  confirmed.  I  should  therefore  submit  to  your  Lord- 
ships, that  that  should  be  taken  as  settled  law,  not  subject  to  any 
doubt  or  question,  and  not  now  again  open  to  argument ;  and  tliat  • 

under  that  Act  it  should  be  deemed  that,  according  to  the  true 
construction,  an  equity  which  is  duly  registered  is  entitled  to  bind 

(1)  3  H.L.C.,  828.  (2)  .'{  H.L.C.,  828,  at  p.  853. 

(3)  1  Sch.  &  Lef.,  90. 
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H.  C.  OF  A.   property  which  may  be  the  subject  of  grants  made  at  a  time 

^ '^       subsequent  to  such  registration.     My  Loi^ds,  entertaining  that 

Darbysuirk  opinion,  I  should  most  respectfully  recommend  your  Lordships 
Daebyshire  ^^  acquiesce  in,  and  to  confirm  the  ruling  which  I  have  before 

stated."     That  therefore  is  the  final  construction  put  upon  the 

Irish  Act  by  the  House  of  Lords. 

But  the  words  "  at  law  or  in  equity  "  are  absent  from  the  New 
Soutli  Wales  Act,  wliich,  in  other  respects,  is  extremely  similar  to 
the  Irish  Act.     On  the  other  hand  the  former  Act  deals  with  the 
registration  of  "  deeds,  conveyances,  and  other  instruments  in 
ivinting"      Looking  at    the    cases   collected    under    the   word 
"  Instrument"  in  StroiuVs  Judicial  Dictionary,  2nd  ed.,  p.  986, 
it  appears  clear  to  my  mind  that  those  words,  especially  when 
used  in  juxtaposition  \^dth  the  words  "  deeds  and  conveyances," 
indicate  that  instruments  in  writing  might  be  made  otherwise 
than  by  deed.     If  that  is  so  it  is  strong  to  show  that  equitable 
assignments  or  securities  w^ere  intended  to  be  included  in  the  New 
South  Wales  Act,  and  that  the  Act  applies  in  express  words,  not 
merely  to  instruments  effecting  the  complete  legal  transfer  of  the 
freehold  or  other  title,  but  also  to  instruments  charging  or  affect- 
ing land  and  giving  only  an  equitable  title.     Now,  to  my  mind,  it 
is  not  by  the  mere  use  of  the  words  "  at  law  or  in  equity,"  that 
this  matter  is  to  be  decided,  but  by  the  scheme  and  scope  of  the 
Act.     The  use  of  those  words  and  of  the  words  "  instrument  in 
WTiting,"  •*  charging  or  aflecting  the  same  lands,"  and  "  whatsoever 
and  howsoever,"   if  they   do  not   contain   an  express  direction, 
appear  at  any  rate  to  raise  a  very  strong  and  almost  irresistible 
inference  that  instruments   conferring   an   equitable   title   were 
intended  to  be  included  in  the  Act.     That  that  is  the  law  in  Vic- 
toria, appears  clear  from   the  case  of   Wharton  v.  GreviUe  (1) 
heard  before  Sir  William  aBeckett  C.J.,  and  Barry  and  WiUiama 
JJ.     The  Court  there  considered  the  whole  question  in  the  light 
of  Lord  Redesdales  decision,  and  in  delivering  the  judgment  of 
the  Court  the  Chief  Justice  said  (2): — "  No  authority  was  cited 
in  support  of  the  distinction  between  legal  and  equitable  instru- 
ments, and  the  attempt  to  classify  them  so  that  the  Act  should  be 
read  distributively  as  separately  applicable  to  each.     '  Priority  in 

(1)  1  V.L.T.,  76.  (2)  1  V.L.T.,  76,  at  p.  78. 
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respect  of  all  lands  &c.  affected  by  &c.  an  instrument  in  writing  H.  C.  of  A. 
over  every   other  &c.   instrument   in   writing,   whatsoever  and 
howsoever  affecting  the  same/  &c.,  is  the  substance  of  the  words  Darbysiure 
used.     We  cannot  in  the  face  of  words  so  comprehensive  and  so  T^    ^l  „,„„ 

explicit,  recognize  such  a  refinement  as  that  suggested,  and     .     .        

.  .  we  may  safely  determine  that  the  instrument  first  regis- 
tered, that  is  the  agreement  which  the  complainant  seeks  to  enforce, 
must  prevail  pro  tanto  against  the  subsequently  registered  deed. 
.  .  .  Nevertheless,  so  far  as  the  respondent  Greville  is  con- 
cerned, we  are  of  opinion  that  the  registry  having  established  the 
priority  sought  to  be  enforced,  he  could  only  sell  his  estate  to 
Lang  subject  to  the  equitable  interest  previously  created  by  the 
agreement  for  the  lease,  and  liable  to  its  being  enforced  if  desired 
against  the  person  into  whose  hands  the  estate  might  come."  The 
words  just  quoted  in  a  ca.se  similar  in  principle  seem  to  me 
exactly  to  describe  the  position  which  arises  here,  and  I  am  of 
opinion  that,  so  far  as  the  respondents  here  are  concerned,  the 
registration  having  established  the  priority  sought  to  be  enforced, 
the  settler  could  only  sell  his  interest  subject  to  the  equitable  interest 
previously  created  by  the  agreement  for  a  marriage  settlement, 
and  liable  to  its  being  enforced,  if  desired,  against  the  person  into 
whose  hands  the  estate  might  come.  There  are  obvious  reasons 
why  a  decision  of  the  Full  Court  of  Victoria  given  so  many  ye^rs 
ago  should  not  at  this  late  day  be  over-ruled  except  on  the  clearest 
grounds.  I  am  of  opinion  with  the  learned  Chief  Justice  that  this 
registration  was  valid,  and  think  therefore  that  the  appeal  should 
be  allowed. 

O'Connor  J.  I  agree  with  my  learned  brethren  that  this 
memorial  was  duly  registered.  I  do  not  propose  to  advert  to  all 
the  objections  raised  against  the  registration  but  only  to  the  most 
important,  that  is,  that  the  memorial  was  not  complete  when  it 
was  signed  by  one  of  the  parties  to  the  deed,  the  settlor.  The 
facts  bearing  upon  that  question  may  be  stated  in  a  very  few 
words.  The  original  deed  was  complete  in  every  particular 
when  the  memorial  was  made.  The  memorial  was  complete  in 
every  particular  when  it  was  verified  and  presented  for  regis- 
tration.    But  it  appears  that  the  signature  of  the  party  to  the 
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H.  C.  OP  A.   deed,  the  settlor,  was  placed  upon  the  memorial  at  a  time  when 

^^^^\       it  was  wanting  in  the  date  of  the  deed  and  the  name  of  the 

Dabbtshirb  witness  to  the  deed.     The  question  is  whether  the  events  having 

Darbtshire  occurred  in  that  order — the  signature  of  the  party  having  been 

placed  on  the  memorial  when  it  was  not  absolutely  complete — 

that  vitiates  the  registration.  That  question  turns  upon  the 
words  of  sec.  4  of  6  Geo.  IV.  No.  22: — "The  said  memorial  shall 
be  signed  by  some  or  one  of  the  parties  to  the  original  deed  or 
instrument."  We  are  of  course  bound  to  administer  the  Act 
according  to  its  plain  language,  and,  if  there  were  no  ambiguity 
in  the  language,  it  would  be  unnecessary  to  refer  either  to  the 
history  of  the  Act  or  to  other  Statutes  dealing  with  the  same 
subject  in  Ireland  and  in  England.  But  the  word  "signed"  is  not 
free  from  ambiguity,  and  therefore  it  is  necessary  to  look,  first  of 
all,  at  what  was  the  object  and  intent  of  the  Statute,  and,  secondly, 
at  what  was  the  law  before  the  Statute  was  passed. 

Now,  the  signature  to  a  deed  or  document  of  any  kind  may  be 
required  for  a  variety  of  purposes.  If  it  is  intended  to  indicate 
the  assent  of  the  party  to  the  contents  of  the  deed  or  document, 
it  is  clear  that  tlie  signature  must  be  placed  on  the  deed  or  docu- 
ment when  it  is  complete  so  that  the  assent  may  be  givfen  to 
every  part  of  it.  Where,  however,  the  signature  is  required,  not 
for  the  purpose  of  expressing  the  assent  of  the  party  to  the 
contents  of  the  document,  but  for  the  purpose  of  verifying  it 
as  a  copy  or  identifying  the  transaction,  altogether  different  con- 
siderations arise.  The  two  different  purposes  which  I  have 
mentioned,  either  of  which  may  be  intended  to  be  effected  by  the 
signature  to  a  document  according  to  the  meaning  to  be  given 
to  the  word  "signed,"  are  w^ell  illustrated  by  the  Acts  which  have 
been  referred  to.  By  the  Irish  Act  the  memorial  is  to  be 
signed  by  one  of  the  parties,  and  the  words  are  express — "  the 
memorial  shall  be  under  the  hand  and  seal  of  one  of  the  parties." 
Similarly,  under  the  English  Registration  Act,  where  the 
memorial  is  to  be  signed  by  one  of  the  parties  it  is  enacted  that 
the  memorial  shall  be  under  the  hand  and  seal  of  one  of  the  parties. 
In  both  those  cases  there  can  be  no  question  that,  as  the  legislature 
has  expressed  the  intention  that  the  memorial  shall  be  assented  to 
and  approved  of  by  one  of  the  parties  to  the  instrument  the 
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signature  must  be  placed  upon  the  memorial  when  it  is  completed.  H.  0.  of  A. 

Now,  wo  have  to  see  whether  that  was  the  object  of  the  legislature       ^^^* 

in  passing  6  Geo.  IV.  No.  22,  in  its  present  form.     For  that  purpose  darbtshire 

it  is  necessary  to  look  at  the  scheme  of  reristration  which  this  Act  ,^      ^' 

•^  ^  ^       ^  Darbyshirk. 

provides  for.     The  Proclamation  of  1817,  which  was  apparently       

the  first  means  of  registration  adopted  in  New  South  Wales,  pro- 
vided for  a  system  by  which  the  deed  was  to  be  brought  for 
registration  by  one  of  the  parties  who  had  to  be  identified  on  oath, 
and  the  execution  had  to  be  verified  by  one  of  the  witnesses  to  the 
instrument.  These  things  had  to  be  done  in  the  presence  of  the 
Judge  Advocate  who,  on  the  formalities  being  completed,  himself 
then  entered  the  memorial  in  the  register  book.  In  the  preamble 
to  6  Geo.  IV.  No.  22,  that  Proclamation  is  referred  to,  and  the  Act  is 
expressed  to  be  passed  for  the  following  purpose; — "To  confirm  the 
said  Proclamation  to  a  certain  extent,  and  to  make  more  efiectual 
provision  for  the  future  registration  of  deeds,  conveyances,  and 
other  instruments  in  writing."  Under  the  system  established  by 
the  Proclamation  a  party  to  the  deed  was  not  required  to  sign. 
He  simply  brought  the  deed  to  the  Judge  Advocate,  was  himself 
identified,  and  the  deed  also  was  identified.  I  think  that  Mr. 
Lewis  was  quite  right  in  the  reasons  he  stated  for  the  alteration 
made  by  6  Geo.  IV.  c.  22.  At  the  time  of  the  Proclamation 
the  settlement  of  New  South  Wales  was  within  narrow  limits, 
and  it  was  not  a  very  difficult  thing  in  the  majority  of  land 
transactions  for  a  party  to  a  deed,  who  wished  to  register  it,  to  go 
to  Sydney.  But,  as  settlement  spread,  that  attendance  became 
practically  impossible,  and  therefore  some  new  system  was 
desirable.  One  important  object  then  in  passing  sec.  4  of  6  Geo. 
IV.  c.  22  was  to  dispense  with  the  personal  attendance  of  one  of 
the  parties  to  the  deed,  and  the  method  was  substituted  of 
requiring  his  identity  in  connection  with  the  transaction  to  be 
established  by  his  signature  upon  the  memorial.  The  intention 
of  the  section  therefore  being,  not  that  the  memorial  should  be 
signed  by  the  party  in  such  a  way  as  to  signify  his  assent  to  the 
provisions  of  the  deed,  nor  to  verify  the  contents  of  the  memorial, 
but  to  identify  him  with  the  transaction,  it  appears  to  me  we  are 
giving  full  effect  to  the  section  if  we  interpret  the  words  "signed" 
as  meaning  this : — that  the  signature  of  the  party  must  be  upon 
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H.  C.  OP  A.  the  memorial,  and  it  must  have  been  put  there  at  a  time  when  it 

1905  •  •  •        •  ji 

\       W81S  substantially  a  memorial  of  the  deed  which  it  represented, 

Darbyshire  the  main  object  being  to  ensure  that  when  the  memorial  was 
Darbyshirk  presented  in  the  complete  form  at  the  Supreme  Court  office  it 

should  have  upon  it  the  signature  of  one  of  the  parties  which 

identified  the  transaction.  For  these  reasons,  assenting  as  I  do 
to  what  has  been  said  by  the  other  members  of  the  Court,  I  am 
of  opinion  that  the  memorial  was  properly  registered. 

The  other  question  raised  by  Mr.  Cussen  is  very  important. 
In  regard  to  that  I  am  very  clearly  of  opinion  that  the  intention 
of  this  Act  was  to  place  equitable  instruments  upon  the  same 
footing  as  legal  instruments.  Whatever  priority  is  given  to  an 
instrument  dealing  with  the  legal  estate,  is  given  by  the  Act  to 
an  instrument  which  deals  with  the  equitable  estate.  There 
again  it  is  necessary  to  refer  to  the  history  of  the  legislation  as 
showing  the  condition  of  the  law  before  the  Act  6  Geo.  IV.  No. 
22  was  passed.  First  of  all  I  shall  deal  with  the  words  of  the 
Act  itself.  I  can  scarcely  imagine  language  that  could  be  clearer 
to  cover  every  possible  kind  of  document.  Sec.  1  provides  that 
the  document  when  registered, — "shall  have  and  be  allowed 
priority  over  every  other  deed,  conveyance,  or  other  instrument 
in  writing,  that  is  to  say,  the  deed,  conveyance,  or  other  instru- 
ment in  writing,  first  registered  .  .  .  shall  have  priority  in 
respect  of  all  lands,  tenements,  or  other  hereditaments,  conveyed 
or  affected  by  such  deed,  conveyance,  or  other  instrument  in 
writing  over  every  other  deed,  conveyance  or  other  instrument  in 
writing  whatsoever  and  howsoever  conveying,  charging,  or  affect- 
ing the  same  land,  tenements,  or  other  hereditaments."  It  is  im- 
possible to  give  a  full  meaning  to  those  words  without  including 
every  kind  of  instrument  dealing  with  land  whether  the  title 
conferred  by  the  instrument  was  enforcible  in  a  Court  of 
Equity  or  in  a  Court  of  law.  In  regard  to  this  part  of  the 
case  we  have  the  authority  of  Wharton  v.  GreviUe  (1).  If  that 
authority  did  not,  as  I  think  it  does,  rest  upon  sound  and  clear 
reasoning,  which  in  itself  commends  it  to  my  approval,  I  should 
still  hold  the  opinion  that  the  law  laid  down  there  ought  to 
be  affirmed  upon  the   very  well-known  principle — which  must 

(1)  1  V.L.T.,  76. 
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guide  Courts  in  dealing  with  questions  as  to  title  to  property —   ^*  ^-  ®'  ^ 
that  wherever  a  decision  must  be  taken  by  reason  of  its  age  and        ^^' 
its  general  acceptance  by  business  men,  property  owners,  and  the  Darbtshirb 
legal  profession,  to  have  become  part  of  the  established  law  of  the  daubyshirb. 
country,  the  Courts  will  not  interfere  with  it,  unless  it  palpably       

•^  .  ...  r     r        ^        O'Connor  J. 

violates  some  principle  of  law.  This  decision,  however,  need  not 
"be  supported  upon  any  such  principle.  It  stands  upon  its  own 
merits. 

As  the  question  is  of  some  importance  it  may  be  well  to  refer 
to  another  matter  which  may  throw  some  light  on  the  construc- 
tion of  this  Statute.  Before  I  deal  wnth  the  New  South  Wales 
Proclamation  I  will  refer  to  the  condition  of  the  law  in  England 
and  Ireland  at  the  time  of  its  publication.  There  were  two 
systems  of  registration  then  in  force,  one  in  England  and  the 
other  in  Ireland,  and  the  difference  between  those  systems  appears 
in  the  decisions  which  have  been  referred  to.  In  1803  the  difference 
was  shown  very  clearly  in  the  judgment  of  Sir  Echcard  Sugden 
L.C.  in  Drew  y.  Lord  Norhut^  (1).  I  quote  his  exact  words.  He 
says  (2) : — "  It  is  impossible  not  to  be  struck  with  the  difference  be- 
tween the  Registry  Acts  here  and  in  England.  Although  both  were 
passed  in  the  same  year,  yet  the  EngHsh  Act  does  not  affect  to  go 
further  than  to  protect  purchasers,  by  declaring  unregistered 
deeds  to  be  invalid  as  against  subsequent  registered  instruments ; 
whereas  the  Irish  Act  does  expressly  extend  to  all  deeds,  whether 
tliey  are  for  value  or  not;  and  as  between  them,  it  gives  priority  of 
operation  according  to  priority  of  registration.  If  there  be  two 
voluntary  conveyances,  and  the  second  deed  be  registered  before 
that  which  was  first  executed,  it  would,  under  the  6  Anne  c.  2, 
have  priority  of  operation  over  the  other  deed.  The  intent,  there- 
fore, of  the  Acts  in  the  two  countries' was  not  altogether  the  same ; 
and  after  the  most  scrupulous  examination  of  the  Acts  in  both 
countries,  I  have  not  been  able  to  find  any  words  in  the  English 
Acts  equivalent  to  the  fourth  section  of  the  Irish  Act." 

That  being  the  difference  between  the  two  systems,  and  the  law 
having  been  clearly  laid  down  that  the  Irish  Act  applied  to  ecjuit- 
able  as  well  as  legal  titles,  the  Governor  of  New  South  Wales 
proceeded  to  deal  with  the  matter  of  registration  by  the  proclama- 

(1)  3  Jo.  &  Lat.,  267.  (2)  3  Jo.  &  Lat.,  267,  at  p.  3('3. 
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H.  C.  OF  A.  tion,  which  inaugurated  the  scheme  on  the  principle  of  the  English 

Act,  that  is  to  say,  not  giving  priority  to  every  registered  instru- 

Darbyshikk  ment,  but  dealing  only  with  the  protection  of  subsequent  pur- 

Darbvshikk  chasers.     But  when  the  law  of  registration  was  altered  by  the 

New   South   Wales  legislature   by    6    Geo.    IV.   No.   22,   they 

adopted  the  Irish  system,  and  expressly  left  out  the  words  of 
the  Proclamation  protecting  purchasers,  and  gave  priority  to  all 
instruments  according  to  the  date  of  registration.  In  those  cir- 
cumstances it  appears  to  me  not  open  to  contention  that  the 
decisions  on  the  English  Act,  by  which  equitable  titles  were  shut 
out  from  protection,  should  be  applied  to  the  interpretation  of  6 
Geo.  IV.  No.  22,  rather  than  the  decisions  on  the  Irish  Act  upon 
which  6  Geo.  IV.  No.  22  was  undoubtedly  modelled.  I  do  not  think 
it  is  necessary  to  add  anything  further  to  what  has  been  already 
said.  I  am  of  opinion  upon  this  second  ground  also  that,  if  the 
deed  was  properly  registered,  it  stands  upon  exactly  the  same 
footing  in  respect  of  protection  as  if  it  had  been  a  deed  conveying 
the  legal  estate,  always  however  having  regard  to  the  operation 
of  the  instrument  according  to  its  terms.  For  these  reasons  I 
am  of  opinion  that  the  memorial  should  have  been  admitted  in 
evidence. 

Appeal  allowed.  Action  remitted  to  the 
Supreme  Court  of  Victoria.  The  res- 
poTident  company  to  pay  the  costs  of 
the  appeal. 

Solicitor  for  appellant,  W.  Leslie  Park,  Melbourne. 
Solicitors  for  respondent,  Lewis,  Hedder^vick  &  Fookes,  Mel- 
bourne. 

B.  L. 
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MUTUAL  LIFE  INSURANCE  COMPANY    ) 

OF  NEW   YORK (    Appellants; 


Defendants, 


AND 


PECHOTSCH Respondent. 

Plaintiff, 

on  appeal  from  the  supreme  court  of 

NEW  SOUTH  WALES. 

Li/e  aa^wunce — Policy  for  the  benefit  of  latfe  and  children  of  insured — Surrender  H.  C.  op  A. 

be/ore  maturity — Right  of  insurer  to  recover  swrtnder  value — Trustee^ Power  \%0^. 

to  give  receipt-^ Life,  Fire  and  Marine  Insurance  Act  {N.S.  IV.)  (No.  49  of  *'~*-*' 

1902),  sees.  8,  9.  Sydney, 


The  Li/e  J  Fire  and  Marine  Insurance  Act  (No.  49  of  1002),  sec.  8  protects 


Sep.  )  1,  12. 


from  creditors  the  moneys  payable  under  a  policy  of  insurance  effected  by  a     Griffith  G.J., 

husband  for  the  benefit  of  his  wife  and  children,  and  provides  that  such  a     O'Connor  JJ. 

policy  shall  create  a  trust  in  favour  of  the  objects  named  therein.    Sec.  9 

provides  tn/«r  alia  that  the  insured  may  appoint  a  trustee  or  trustees  of  the 

policy,  and  that,  in  default  of  such  appointment,  the  policy  shall  vest  in  the 

insured  in  trust  for  the  purposes  mentioned,  and  that  the  receipt  of  a  trustee 

or  trustees  duly  appointed,  or  in  default  of  appointment,  the  receipt  of  the 

legal  personal  representative  of  the  insured  shall    be   a  discharge  to  the 

insurers  for  the  sum  secured  by  the  policy. 

A  husband  effected  such  a  policy  to  secure  the  payment  of  £300  to  his  wife 
and  children  at  the  end  of  20  years,  subject  to  a  provision  that  the  policy 
might  be  surrendered  after  the  payment  of  three  yearly  premiums. 

Held,  that  the  insured  was  entitled  by  the  terms  of  the  contract  of  insur- 
ance to  surrender  the  policy,  and  to  sue  for  and  recover  the  surrender  value, 
and  that  the  Act  had  not  the  effect  of  taking  away  this  right,  or  of  imposing 
on  the  insurers  any  obligation  to  see  to  the  application  of  the  moneys  payable 
under  the  policy. 

The  latter  part  of  sec.  9  merely  protects  the  insurers  from  claims  by  the 
insured,  when  they  have  paid  the  trustee  duly  appointed  under  the  Act.  It 
does  not  exclude  the  implication  that  the  insured  has  power  to  give  a  valid 
discharge  for  the  moneys  payable  under  the  policy,  either  as  legal  owner  or 
as  trustee  under  the  Act. 
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Mutual  Life 

Insurance 

Co.  OF  New 

York 

V. 

Pechotsch. 


Soicaraby  v.   LcLcy^  4  Madd.,  142,  and  Ford  v.   Ryan^  4  Ir.  Ch.  R.,  342, 
applied. 

Decision  of  the  Supreme  Court,  Pechotsch  v.  Mutual  Lift  Insurance  Company 
of  New  York,  (1905)  5  S.R.  (N.S.W.),  252,  affirmed. 

Appeal  from  a  decision  of  the  Supreme  Court  of  New  South 
Wales. 

The  respondent  took  out  a  policy  of  life  insurance  upon  his 
own  life  with  the  appellant  company.  The  policy  was  on  the 
endowment  system,  and  in  it  the  appellant  company  promised  to 
pay  at  the  end  of  twenty  years  to  the  wife  of  the  appellant  if 
living,  and  if  not  living,  then  to  the  children  of  their  marriage 
their  executors  administrators  and  assigns  £300,  to  be  due  and 
payable  on  the  day  of  the  month  and  year  twenty  years  from  the 
date  of  the  policy  if  the  insured  should  be  then  living,  or  if  he 
should  die  before  that  time,  to  be  paid  to  the  wife  if  living,  and 
if  not  living  to  the  children.  There  was  also  a  provision  that 
after  the  payment  of  three  years  premiums  the  policy  might  be 
surrendered,  and,  on  that  being  done,  the  company  would  pay  the 
surrender  value  calculated  upon  a  specified  basis.  In  1904,  after 
three  years  premiums  had  been  paid,  the  respondent  with  the 
consent  of  his  wife  applied  to  the  appellant  company  to  be  paid 
the  surrender  value  of  the  policy.  The  appellants  were  notified 
of  the  consent  of  the  wife.  They  however  refused  to  pay,  on  the 
ground  that,  by  virtue  of  the  provisions  of  the  Act  No.  49  of  1902, 
sees.  8  and  9,  the  respondent  was  not  entitled  to  receive  the  moneys, 
and  could  not  give  the  appellants  a  valid  discharge  for  them.  At 
that  time  there  were  two  children  living,  both  under  age.  No 
trustee  had  been  appointed  by  the  insured  or  by  the  Court  under 
sec.  9  of  the  Act. 

The  respondent  brought  an  action  in  the  District  Court  to 
recover  the  amount  of  the  surrender  value,  £18  6s.,  and  Hey  don 
D.C.J.,  who  tried  the  case,  found  a  verdict  for  the  plaintiflT  for 
the  amount  claimed.  From  this  decision  the  appellants  appealed 
to  the  Supreme  Court. 

The  Supreme  Court  held  that  the  respondent,  with  his  wife's 
consent,  could  surrender  the  policy  and  give  an  effectual  discharge 
to  the   appellants   for  the  surrender  value,  and  dismissed  the 
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appeal :  Pechotsch  v.  Mwtual  Life  Insurance  Company  of  New  ^-  C-  "^  ^» 
York  (1).  ^^ 

From  this  decision  the  present  appeal  was  brought,  by  special  j^iutual  Life 

leave.  Insurance 

Co.  OF  New 

The  material  conditions  of  the  policy  and  the  terms  of  sees.       York 
8  and  9  of  the  Act  No.  49  of  1902,  appear  in  the  judgments.  Pechotsc^h. 

Gordon  K.C.  (with  him  Lingen\ior  the  appellants.  The  right 
to  surrender  is  not  disputed,  but,  as  no  trustee  has  been  appointed 
under  sec.  9  of  the  Lifey  Fire  and  Marine  Insurance  Act,  1902, 
the  appellants,  if  they  pay  the  surrender  value  to  the  insured, 
may  have  to  see  to  the  proper  application  of  the  trust  moneys. 
The  insured  is  not  able  to  give  a  valid  discharge.  The  only 
person  who  can  do  so  is  a  trustee  duly  appointed  under  sec.  9,  or 
in  default  of  appointment,  the  legal  personal  representative  of 
the  insured. 

Griffith  C.J. — [By  sec.  8  the  insured  is  a  trustee  of  the  policy 
in  favour  of  the  objects  named  therein.  Is  there  any  answer  at 
law  to  a  claim  by  the  trustee  ?     The  contract  is  made  with  him.] 

There  is  no  covenant  to  pay  him.  It  is  only  by  virtue  of  the 
Statute  that  he  can  sue  as  trustee  at  all.  He  must  therefore 
exercise  his  right  within  the  restrictions  imposed  by  the  Act.  A 
right  to  sue  does  not  arise  until  there  is  a  failure  to  pay  the 
beneficiaries.  The  Court  of  Equity  would  restrain  the  appellants 
by  injunction  from  paying  anyone  else,  even  the  insured,  unless 
they  saw  to  the  proper  application  of  the  moneys.  The  general 
rule  applies  that,  if  a  person  has  in  his  hand  moneys  to  which 
another  person  is  entitled,  he  cannot  discharge  himself  from  his 
liability  except  by  paying  to  the  person  entitled:  Lewin  on 
Trusts,  11th  ed.,  p.  529.  In  this  case  the  wife  and,  in  certain 
events,  the  children  are  the  only  persons  entitled.  The  appellants 
are  not  justified  in  paying  anybody  until  a  trustee  is  appointed. 
The  insured  has  no  beneficial  interest  in  the  moneys  payable : 
sec.  8.  He  is  trustee  of  the  policy  without  a  right  to  receive  the 
moneys  payable  under  it.  He  is  not  a  trustee  of  the  settlement. 
Sec.  9,  by  providing  for  the  appointment  of  a  trustee,  ensures  that 
there  will  be  some  person  entitled  to  sue  for  the  moneys  and  give 

(1)  (1905)  5  S.R.  (N.S.W.),  252. 
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H.  C.  ofA.  a  discharge  to  the  company.  The  only  power  to  receive  the 
moneys  is  that  conferred  on  the  trustee  by  that  section.  The 
MuTHAL  LiFK  Statute  takes  the  place  of  the  trust  deed.  The  mere  power  of  sale 
Co^oF  Nk\v  i'^volved  in  the  right  to  surrender  does  not  necessarily  imply  any 
York  power  to  receive  the  moneys :  Cox  v.  Cox  (1).  It  may  be  that, 
Pechotscii.  where  there  is  a  trust  with  power  to  sell,  it  will  be  implied  that 
the  trustee  has  power  to  receive  the  moneys  where  there  is  no 
provision  for  anybody  else  to  do  so.  That  is  an  implication 
arisjing  from  the  necessity  of  there  being  some  one  to  receive 
them  in  order  to  give  effect  to  the  power  of  sale.  But  the  express 
provision  in  sec.  9  that  the  trustee  duly  appointed  shall  be  able  to 
give  a  discharge  for  the  purchase  money  altogether  rebuts  any 
implication  that  might  have  arisen  in  the  absence  of  such  a  pro- 
vision. There  cannot  be  two  persons  to  whom  the  appellants 
are  liable. 

[He  referred  to  Bunyon  on  Life  Assurance,  4th  ed.,  pp.  578, 
579  ;  Porter  on  Life  InsurancCy  3rd  ed.,  p.  355  ;  Lewin  on  Trusts, 
9th  ed.,  p.  525.] 

[Griffith  C.J.  referred  to  Sowarsby  v.  Lacy  (2),  and  Locke  v. 
Lomas  (3).] 

There  would  be  no  difficulty  in  having  a  trustee  appointed  by 
the  Court  in  default  of  appointment  by  the  insured.  That  is 
provided  for  by  the  Trtiatec  Act,  1898. 

Moreover,  it  is  impossible  to  say  at  this  stage  who  will  be 
ultimately  entitled.  The  policy  has  fixed  the  time  at  which  the 
class  is  to  be  ascertained  as  at  the  end  of  20  years.  When  that 
time  arrives  the  wife  may  or  may  not  be  living,  or  more  children 
may  have  been  born.  There  is  no  acceleration  of  the  period  at 
the  end  of  which  the  class  is  to  be  ascertained.  The  fact  that  the 
policy  may  be  surrendered  does  not  affect  that  question.  The 
children,  who  may  ultimately  turn  out  to  be  the  persons  entitled, 
are  not  parties  to  this  action,  and  would  not  be  bound  by  the 
decision.  The  appellants  would  still  be  liable  to  them,  if  the  wife 
should  fail  to  survive.  It  would  be  a  breach  of  trust  for  the 
husband  to  pay  the  moneys  to  the  wife  at  this  stage.  Her 
consent  is  therefore  no  protection  to  the  appellants.     Sec.  64  of 

(1)  1  K.  &  J.,  251,  at  p.  253.  (2)  4  Madd.,  142. 

(3)  5DeG.  &S.,326. 
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the  Trustee  Act,  1898,  has  no  application,  because  it  only  deals  H-  C-  ^^  '^• 
with  cases  where  the  trustee  has  power  to  receive  the  moneys.  v— ^-^ 

MUTHAL  LiFK 

Curtis,  for  the  respondent.  The  husband  is  not  a  trustee  of  Jo*of1?ew 
the  surrender  value  at  all.  The  provision  for  surrender  has  the  York 
effect  of  removing  the  policy  from  the  operation  of  sees.  8  and  Pbchotsoh. 
9  in  certain  contingencies.  In  addition  to  the  promise  to  pay 
£300  at  the  end  of  20  years  there  is  a  special  promise  to  pay 
the  surrender  value  when  demanded,  if  certain  conditions  are 
complied  with.  Even  if  the  insured  is  not  entitled  under  the  Act 
to  give  a  discharge  for  the  moneys  payable  at  maturity,  that  is 
no  answer  to  this  claim  for  the  surrender  value.  The  policy  is  in 
effect  a  conditional  trust  liable  to  be  defeated  by  surrender,  in  the 
same  way  as  it  might  be  defeated  by  failure  to  pay  premiums. 
It  could  not  be  contended  that  the  husband  was  bound  to  keep 
the  policy  alive.  There  is  simply  a  trust  as  to  the  £300  when 
due.  By  the  terms  of  the  policy  the  insured  may  borrow  on  it 
as  security.  The  right  to  borrow  and  surrender  are  clearly 
limitations  upon  the  interest  of  the  wife  and  children,  and  may 
defeat  it  altogether.  The  insured  pays  a  higher  premium  for 
these  rights,  and  should  not  be  deprived  of  them.  The  trust 
may  be  determined  though  not  altered.  As  long  as  the  policy 
exists  the  trust  continues  on  the  original  terms  of  the  trust  deed, 
but  the  trust  ceases  when  the  policy  comes  to  an  end  in  any  of 
the  ways  contemplated  by  the  parties  to  the  original  contract. 
There  is  nothing  in  the  Act  to  prevent  an  insurer  from  destroying 
the  policy  by  surrender:  Bunyon  on  Life  Assurance,  4th  ed.,  p. 
367.  [He  referred  also  to  Married  Women's  Property  Act  (42 
Vict.  No.  11)  sec.  10.]  There  is  no  hardship  to  the  wife  and 
children.  They  pay  nothing,  and  may  in  certain  events  be  the 
gainers  by  the  contract,  but  they  are  not  deprived  of  any  rights 
by  the  surrender.  They  must  take  their  benefit  subject  to  these 
contingencies.  The  purpose  of  the  Act  was,  not  to  protect  the 
wife  and  children  from  the  husband,  but  to  save  the  insurance 
from  the  creditors  of  the  insured,  and  so  to  encourage  insurance. 
The  only  alternative  to  this  contention  is  that  the  insured  can 
neither  surrender  nor  borrow  although  the  contract  has  specially 
provided  for  it.     So  far  as  the  special  terms  of  the  contract  are 
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H.  C.  OF  A.   inconsistent  with  the  trust  provided  for  in  the  Act,  they  must 

prevail.     [He  referred  to  In  re  Seytan  ;  Seyton  v.  Satterthwaite 

Mutual  Life  (0  \  ^^^  Cleaver  v.  Mutual  Reserve  Fund  Life  Association  (2).] 

Oo.^ofn'ew  '^b®^^  ^s  ^^  danger  of  frauds  upon  creditora,  because  they  are 
York       specificallj^  excepted  from  the  beneficial  operation  of  the  Act.     It 

Pechotsch.  may  be  that  the  surrender  value  when  paid  would  not  be  pro- 
tected  from  creditors.  The  Act  only  protects  certain  kinds  of 
insurance  at  a  certain  stage.  If  they  do  not  reach  that  stage 
they  are  not  protected. 

Assuming  that  the  husband  is  a  trustee  of  the  whole  of  the 
benefits  of  the  policy,  and  therefore  of  the  surrender  value,  he 
is  able  to  give  a  valid  discharge  for  all  moneys  payable  under 
it  both  at  common  law  and  by  the  Statute.     The  Statute  makes 
him  a  trustee  of  the  policy,  and  therefore  he   is  as   much    a 
"  trustee  duly  appointed  "  as  his  nominee  or  nominees,  and  is 
within  the  meaning  of  that  part  of  sec.  9  which  confers  the  power 
to  give  a  receipt.     If  that  were  not  so  he  would  be  competent  to 
give  a  receipt  by  virtue  of  the  provisions  of  the  Trustee  Act  1898, 
At  common  law  he  is  the  legal  owner  of  the  policy  and  of  the 
benefits  arising  under  it,  and  it  does  not  matter  to  the  appellants 
whether  he  is  a  trustee  or  not.     Even  where  there  is  no  express 
power  to  give  a  receipt,  payment  to  the  insurer  is  a  discharge  to 
the  company,  and  there  is  no  obligation  on  the  latter  to  see  to  the 
application  of  the  purchase  money :  Ford  v.  Ryan  (3).     It  is  an 
implication  of  law  that  the  person  who  insures  can  give  a  dis- 
charge for  moneys  payable  under  the  policy  :  Curtin  v.  Jellicoe 
(4) ;  Bunyon  on  Life  Assurance,  4th  ed.,  p.  616. 

Gordon,  K.C.  in  reply.  The  argument  for  the  respondent 
would  necessitate  the  trust  being  regarded  as  revocable.  That  is 
altogether  opposed  to  the  meaning  and  intention  of  sees.  8  and  9. 
They  make  all  the  moneys  payable  under  the  policy  subject  to 
the  trust.  To  hold  otherwise  would  defeat  the  object  of  the  Act 
and  open  the  door  to  frauds  on  creditors.  Curtin  v.  Jellicoe  (4) 
does  not  touch  this  case  because  there  full  power  to  sue  for, 

(1)  34  Ch.  D.,  511,  at  p.  614.  (3)  4  Ir.  Ch.  R.,  342. 

(2)  (1892)  1  Q.B.,  147.  (4)  13  Ir.  Ch.  R.,  180. 
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demand,  and  recover  the  moneys  payable  was  given  by  the  trust   H.  ^of  a. 

deed.       [He  referred  also  to  Ford  v.   Ryan  (1);    Schultze  v.        v_^_/ 

Schultze  (2) ;  Porter  on  Life  Assurance,  3rd  ed.,  p.  355.1  Mutual  Life 

Insurance 
Co.  OF  New 

Griffith  CJ.  This  case,  although  the  amoufit  involved  is  ^ 
small,  raises  questions  of  some  importance  to  insurance  societies  Pbchotsch. 
in  regard  to  the  application  of  the  Act  called  the  Life,  Fire  and 
Marine  Insurance  Act  (No.  49  of  1902).  Sec.  8  of  that  Act 
provides  that : — "  A  policy  of  insurance  by  any  man  on  his  own 
life,  effected  before  or  after  the  passing  of  this  Act,  and  expressed 
to  be  for  the  benefit  of  his  wife  or  of  his  children,  or  of  his  wife 
and  children,  or  any  of  them  .  .  .  shall  create  a  trust  in 
favour  of  the  objects  named  therein,  and  the  moneys  payable 
under  any  such  policy  shall  not,  as  long  as  any  object  of  the  trust 
remains  unperformed,  form  part  of  the  estate  of  the  insured  or  be 
subject  to  his  or  her  debts."  Then  sec.  9  provides  that  in  a  case 
of  that  kind  the  insured  may  appoint  a  trustee  "  of  the  moneys 
payable  under  the  policy,  and  from  time  to  time  appoint  a  new 
trustee  or  trustees  thereof,  and  may  make  provision  for  the 
appointment  of  a  new  trustee  or  trustees  thereof,  and  for  the 
investment  of  the  moneys  payable  under  such  policy."  The 
section  then  goes  on  to  provide  that  "  in  default  of  any  such 
appointment  of  a  trustee,  such  policy,  immediately  on  its  being 
effected,  shall  vest  in  the  insured  and  his  .  .  .  legal  personal 
representatives  in  trust  for  the  purposes  aforesaid,"  and  "  if,  at 
the  time  of  the  death  of  the  insured,  or  at  any  time  afterwards, 
there  is  no  trustee,  or  if  it  is  expedient  to  appoint  a  new  trustee 
or  new  trustees,  a  trustee  or  a  new  trustee,  or  trustees,  may  be 
appointed  by  any  Court  having  jurisdiction  under  the  provisions 
of  the  Trustee  Act,  1898,  or  any  Act  amending  the  same."  Then 
there  follows  a  provision  in  these  words : — '*  The  receipt  of  a 
trustee  or  trustees  duly  appointed,  or  in  default  of  any  such 
appointment,  or  in  default  of  notice  to  the  insurance  office,  the 
receipt  of  the  legal  personal  representative  of  the  insured  shall  be 
a  discharge  to  the  office  for  the  sum  secured  by  the  policy,  or  for 
the  value  thereof,  in  whole  or  in  part."  The  contention  raised 
by  the  appellants  is  based  principally  upon  that  last  paragraph. 

(1)  4  Jr.  Ch.  R.,  342.  (2)  56  L.J.  Ch.,  356. 

vol.  II.  56 
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H.  C.  OF  A.  They  contend  that,  as  express  provision  is  made  that  the  receipt 
^ ^       of   a   trustee  duly  appointed  shall  be  a  discharge,  the  insured 

MoTDAL  Life  himself,  though  he  is  a  trustee,  cannot  give  a  valid  receipt  for 

Co.^oF^Ew  ^^^  moneys  payable  under  the  policj%  and  therefore,  by  necessary 
York       intendment,  is  not  entitled  to  recover  those  moneys.    The  present 

Pechotsch.  action  is  brought  to  recover  the  surrender  value  of  the  policy. 
orifflth  o.j.  '^^^  policy  was  made  on  13th  September,  1901.  By  it  the 
company  promised  "  to  pay  at  the  end  of  twenty  years  .  .  . 
unto  Mary  Pechotsch  wife  of  Raimund  Pechotsch  the  insured  if 
living  and  if  not  living  then  to  the  children  of  their  marriage 
their  executors  administrators  or  assigns  £300."  The  policy  was 
made  subject  to  the  provisions  stated  on  the  back,  which  were 
made  part  of  the  policy.  The  provision  in  question  was  in  these 
words : — "  Cash  surrender  value. — After  three  full  years  premium 
have  been  paid,  upon  the  non-payment  of  any  subsequent  premium 
on  the  date  called  for  in  the  policy  and  within  60  days  thereafter, 
this  policy  may  be  surrendered  and  the  company  will  pay  therefor, 
within  60  days  from  the  date  of  such  surrender,  the  amount  pro- 
vided for  in  the  table  below  for  the  end  of  the  last  completed 
policy  year ;  deducting  any  unpaid  loan  thereon."  The  promise, 
therefore,  by  the  company,  was  not  merely  a  promise  to  pay  £300 
at  the  expiration  of  the  20  years,  but  also  a  promise  to  pay  the 
surrender  value  of  the  policy  at  any  time  after  three  years  from 
the  date  of  the  policy,  at  the  option  of  someone.  Now  the  words 
are  "  this  policy  may  be  surrendered."  If  it  is  to  be  surrendered, 
it  must  be  by  somebody.  And  if  it  is  surrendered,  th^  company 
must  pay  the  surrender  value  to  someone.  Now  the  person  to 
surrender  and  the  person  to  receive  must  apparently  be  the  same. 
The  only  parties  to  the  contract  are  the  insured  and  the  company. 
Primd  facie  the  only  person  who  can  sue  for  the  surrender  value 
would  be  the  insured.  But  the  policy  is  made  subject  to  the  terms 
of  the  Act,  and  the  contract  must  be  considered  subject  to  its 
provisions.  What  is  to  be  inferred  upon  the  application  of  the  Act 
to  the  right  to  receive  payment  under  the  policy  ?  There  is  a 
promise,  depending  only  upon  the  option  of  someone,  to  pay  this 
sum  on  the  happening  of  some  event.  That  promise  must  be 
capable  of  performance.  But  to  whom  is  it  to  be  performed  ? 
Considering  the  matter  apart  from  the  Statute  the  right  to  insist 


Griffith  C.J. 
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upon  performance  must  clearly  be  that  of  the  promisee.     So  that,   H.  C.  of  a. 

if  there  were  no  more  in  it  than  that,  the  insured  would  be  entitled       ^ ^ 

to  bring  the  action.  Is  there  then  anything  in  the  Act  to  take  away  mutual  Life 
this  right  ?  The  only  contention  set  up  by  the  appellants  is  that  c^^q^new 
the  Act  constitutes  the  insured  a  trustee,  and,  that  being  so,  he  York 
has  no  right  to  receive  the  moneys  in  question.  But  why  ?  At  Pechotsoh. 
law  where  there  is  a  contract  made  between  two  persons, 
involving  the  payment  of  money,  the  person  liable  to  pay 
cannot  set  up  as  a  reason  why  he  should  not  pay  that  the  person 
to  whom  he  made  the  promise,  and  who  claims  to  be  paid,  is  a 
trustee  for  someone  else.  But  it  is  said  that  there  is  a  different 
doctrine  in  equity.  No  doubt  there  are  many  cases  in  which  a 
Court  of  Equity  will  not  order  the  payment  of  money  to  the  person 
who  is  at  law  entitled  to  claim  it.  There  are  many  cases  also,  in 
which,  when  a  debtor  pays  a  creditor  or  the  person  in  law  entitled 
to  money,  he  is  held  liable  in  equity  to  see  to  the  proper  applica- 
tion of  the  money  paid.  But  that  is  a  rule  of  convenience  which 
must  give  place  to  the  express  or  implied  terms  of  the  trust  itself. 
The  question  is  whether  that  rule,  even  supposing  that  it  is  primd 
facie  applicable,  is  excluded  by  the  terms  of  the  trust  deed.  The 
doctrine  was  clearly  stated  by  Sir  John  Leach  V.C.,  in  Sowarahy  v. 
Lacy{\).  He  said :  "It  is  plain  the  testator  intended  that  the  trustees 
should  have  an  immediate  power  of  sale.  Some  of  the  children 
were  infants,  and  not  capable  of  signing  receipts.  I  must  therefore 
infer  that  the  testator  meant  to  giVe  the  trustees  the  power  to 
sign  receipts,  being  an  authority  necessary  for  the  execution  of 
his  declared  purpose."  Now,  in  this  policy  it  is  clear  that  it  was 
intended  that  the  power  to  surrender  might  be  exercised  before 
the  expiration  of  the  20  years,  and  therefore  somebody  must  be 
entitled  to  surrender  it  and  receive  the  surrender  value.  Who 
should  be  this  person  if  not  the  insured  himself,  who  is  declared 
by  the  Statute  to  be  the  trustee  ?  There  can  be  no  doubt  that 
the  trusts  declared  by  the  Statute  extend  to  the  surrender  value  as 
well  as  to  the  moneys  payable  at  the  end  of  the  twenty  years.  In 
a  later  case,  Cox  v.  Cox  (2),  Wood  V.C,  said  with  reference  to 
the  terms  of  the  will  then  under  consideration,  in  which  powers 
of  sale  and  exchange  were  given  to  trustees  as  tenants  for  life  of 

(1)  4  Madd.,  142,  at  p.  143.  (2)  1  K.  &  J.,  251,  at  p.  254. 
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H.  C.  OF  A.  certain  lands,  that  looking  at  all  the  circumstances  of  the  case, 

it  would  not  be  right  to  hold  that  one  of  the  trustees  had  a  power 

Mutual  Life  ^  K^^^  receipts  for  the  purchase  money.     "  It  is  a  power,"  he 

IxscRANCB    QQ^ii^  «  which  is  by  no  means  inserted  as  of  course  in  legal  instra- 
YoRK        ments,  it  is  often  excluded,  and,  where  excluded,  it  has  never,  so 

Pkchotsch.   far  as  I  am  aware,  except  under  very  special  circumstances,  been 

orifflthOJ  ^^^^  ^^  ^®  capable  of  being  implied."  But  this  is  a  trust  under 
which  money  may  be  payable  at  any  moment.  Somebody  there- 
fore must  be  entitled  to  give  a  receipt  for  it.  I  have,  therefore,  no 
difficulty  in  holding  that  the  trustee  can  bring  the  action  unless 
there  is  some  other  provision  taking  away  that  right.  In  the 
case  of  Fo7*d  v.  Ryan  (1),  Brady  L.C.,  dealing  with  the  question 
whether  the  assured  when  suing  on  the  policy  could  recover  the 
moneys  payable  under  it,  and  whether  the  assurers  w^ere  bound 
to  see  that  the  policy  moneys  went  to  the  beneficiaries,  said :  "  It 
is  certainly  not  easy  to  see  why  the  company  should  become 
trustees  for  everyone  interested  in  a  policy  of  insurance.  Here 
is  a  legal  contract,  under  which  arises  a  duly  to  be  fulHUed- 
When  the  event  insured  against  occurs,"  that  is,  when  that  event 
occurs  on  which  the  insurance  money  becomes  payable,  "  it  be- 
comes the  duty  of  the  company  to  pay  the  amount  to  the  owner 
of  the  policy  ;  it  is  the  duty  of  such  owner  to  receive  the  amount 
due."  Then  after  having  shown  that  the  case  of  assignment  did 
not  make  any  difference,  the  learned  Lord  Chancellor  went  on  (2)  : 
"  It  comes  then  to  this  simple  question ;  is  it  the  law  that,  on  the 
assignment  of  the  policy  to  A.B.  in  trust  to  call  in  the  amount 
and  employ  it  upon  trust  for  certain  specified  persons,  the  com- 
pany is  prohibited  from  paying  the  amount  to  him  if  he  be  not 
armed  with  receipts  from  those  persons,  or  with  some  special 
authority  dispensing  with  such  receipts?"  and  then  stated 
that  he  could  see  no  reason  why,  if  the  debtor  paid  the  trustee, 
he  could  be  sued  anew  by  the  cestuia  que  trtLstent.  I  confess 
that  these  words  seem  to  me  to  express  an  eminently  common 
sense  view.  PriinA  facity  therefore,  the  insured  is  entitled 
to  sue,  and  the  fact  that  he  is  a  trustee  does  not  disentitle 
him  to  do  so.  But  it  is  suggested  that  the  insured  is  likely  to 
misapply  the  moneys  if  he  receives  them.    Why  is  he  more  likely 

(1)  4  It.  Ch.  R.,  342,  at  p.  344.  (2)  4  Ir.  Ch.  R.,  342,  at  p.  345. 
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to  misapply  them  than  any  other  person  who  might  have  been  a   H-  C.  of  a. 
trustee  ?   It  is  clear  that,  if  any  other  person  had  been  appointed 
trustee,  he  would  have  been  entitled  to  sue,  and  the  company  could  Mutual  Life 
have  safely  paid  him  the  money.      So  far  from  the  legislature  ^q^  q^^kw 
having  declared  that  the  assured  was  not  to  be  entrusted  with        York 
these  moneys,  they  have  actually  declared  him  to  be  a  trustee  of   Pechotsch. 
the  polic3\     He  is  the  very  person  who  has  been  made  a  trustee    orifflthc.j. 
by  the  Act,   showing  that  the  legislature  has   reposed  implicit 
trust  in  him  to  see  to  the  proper  disposal  of  the  moneys.     It  is 
said  that  the  words  "  the  receipt  of  a  trustee  or  trustees  duly 
appointed,  or  in  default  of  any  such  appointment,     .     .     .     the 
receipt  of  the  legal  personal  representative  of  the  insured  shall 
be  a  discharge  to  the  office  for  the  sum  secured  by  the  policy," 
negative  that.     Why  ?     Because,  it  is  said,  that  provision  would 
be  idle  if  the  assured  himself  was  to  have  the  right  to  give  a 
receipt.      Suppose  that  provision  were  omitted.      It   might  be 
contended  that  the  assured  himself  would  still  have  the  right  to 
bring  an  action,  and  that  if  the  company  were  sued  by  him, and  were 
to  set  up  in  answer  to  the  action  that  they  had  already  paid  some- 
one appointed  by  him,  it  might  be  said :  "  True ;  he  was  appointed 
trustee  of  the  fund,  but  what  is  there  to  prevent  the  bringing  of 
the  action  by  the  person  with  whom  the  contract  was  made  ?" 
This  provision  was  inserted  for  the  protection  of  the  insurance 
company  in  such  a  case,  although  they  have  not  formally  kept  their 
contract  with  the  person  to  whom  they  made  the  promise.     That 
construction  gives  sufficient  effect  to  those  words. 

For  these  reasons  I  think  that  the  plaintiff  was  clearly  entitled 
to  bring  the  action  for  the  moneys  payable  by  way  of  surrender 
value,  and  the  suggestion  that  he  might  misapply  the  money 
when  he  receives  it,  is,  I  think,  no  answer  to  the  action.  It  is 
immaterial  that  this  money  will  be  held  by  the  husband  on  the 
same  trusts  as  the  moneys  which  would  have  been  payable  at 
maturity,  or  what  those  trusts  are  as  applied  to  the  surrender 
value.  Nor  would  any  decision  which  we  could  give  be  binding 
upon  the  infants.  They  are  not  parties  to  this  action.  It  is  not, 
therefore,  necessary  or  proper  to  express  any  opinion  whether 
they  may  ultimately  be  entitled  to  it  or  not.  It  is  sufficient  for 
the  company  to  know  that  they  have  no  answer  to  the  claim,  and 
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H.  C.  OF  A.  that  they  will  be  protected  if  they  pay  it.      For  these  reasons  I 
^®^'       think  that  the  decision  of  the  Supreme  Court  was  right,  and 

Mutual  Life  ^^^^  ^^^  appeal  should  be  dismissed. 
Insurance 
Co.  OF  Nkw 

York  Barton  and  O'CoXNOR,  JJ.,  concurred. 

V. 

Pkohotsch. 


Griffith  C.J. 


Appeal  dismissed  with,  costs. 


Solicitors,  for  the  appellants,  Pigott  &  Stinison. 
Solicitor,  for  the  respondent,  A,  Deery. 


C.  A.  W. 


[HIGH  COURT  OF  AUSTRALIA.] 

In  re  COLEMAN. 

ON  APPEAL  FROM  THE  SUPREME  COURT  OF 

NEW  SOUTH  WALES. 

H.^C.  OF  A.    Practice—  Special  leave  to  appeal— Suspension  of  Solicitor  by  Supreme    Court — 
1905.  Misconduct  clearly  establislied — Discretion  of  Supreme  Court  as  to  pumahtnent. 


Sydney, 
June  16. 


Orifflth  C.J., 

Barton  and 

O'Connor  J  J. 


The  High  Coart  will  not  grant  special  leave  to  appeal  from  an  order  of  the 
Supreme  Court  of  a  State  suspending  a  solicitor  from  practice,  merely  on  the 
ground  that  the  punishment  inflicted  was  excessive.  Where  miscondact 
meriting  punishment  of  some  kind  is  clearly  established,  the  nature  of  the 
punishment  to  be  inflicted  is  a  matter  entirely  within  the  discretion  of  the 
Supreme  Court. 

Special  leave  to  appeal  from  the  decision  of  the  Supreme  Court,  In  re 
Coleman,  (1905)  5  S.R.  (N.S.W.),  272,  refused. 


Motion  for  special  leave  to  appeal. 

The  applicant  was  a  solicitor  practising  in  New  South  Wales. 
One  of  liis  clients  executed  a  mortgage  over  certain  sheep  to  a 
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firm  of  stock  and  station  agents,  to  secure  ap  advance  of  £200.   H.  C.  of  A. 

The  mortgagor  subsequently  got  into  financial  difficulties  with  the 

Bank  of  New  South  Wales,  to  whom  he  had  given  a  mortgage       jj,  j^j 

over  his  station  and  stock  before  the  date  of  the  stock  mortgage.    Coleman. 

The  Bank  took  possession  of  the  mortgagor's  station  and  stock, 

including  the  sheep  the  subject  of  the  second  mortgage.     These 

sheep  were  not  included  in  the  mortgage  to  the  Bank,  and  the 

mortgagor,  in  order  to  protect  them  from  the  Bank,  in  the  interests  , 

of  the  person  from  whom  he  had  bought  them,  to  whom  he  was 

still  indebted  for  part  of  the  purchase  money,  induced  the  applicant 

to  write  a  letter  to  the  mortgagees  of  these  sheep,  asking  them  to 

consent  to  the  striking  out  of  the  consideration  of  £200  in  the 

stock  mortgage  and  the  substitution  of  £850  in  place  of  it.     No 

further  consideration  was  suggested,  or  apparently  intended.     It 

was  suggested  in  the  letter  that  the  date  of  the  mortgage  should 

be  altered  in  order  that  the  new  mortgage  might  be  registered 

instead  of  the  original  one.     Nothing  came  of  the  proposal,  as  the 

£200  mortgage  had  already  been  registered. 

The  Incorporated  Law  Institute  of  New  South  Wales,  having 
had  the  matter  brought  to  their  notice,  obtained  a  rule  nisi  from 
the  Supreme  Court,  calling  on  the  applicant  to  answer  certain 
affidavits,  and  to  show  cause  why  he  should  not  be  struck  off*  the 
roll  of  attorneys  for  misconduct. 

The  Full  Court  (consisting  of  Owen,  Cohen  and  Pring,  JJ.),  on 
31st  May,  when  the  applicant  appeared  to  show  cause,  found 
the  misconduct  proved,  and,  by  a  majority  {Cohen  J.  dissentiente), 
suspended  the  applicant  from  practice  for  twelve  months,  and 
ordered  him  to  pay  the  costs  of  the  proceedings.  Cohen  J.  was  of 
the  opinion  that  the  applicant  would  be  sufficiently  punished  by 
being  ordered  to  pay  the  costs :  In  re  Colenian  (1). 

The  present  application  was  for  special  leave  to  appeal  from 
this  decision. 

EdniundSy  (Want  K.C.  with  him),  for  the  applicant.  The 
conduct  of  the  applicant  was  not  such  as  merited  punishment. 
There  was  no  fraudulent  intent,  and  no  injury  was  caused  to  any 
person,  nor  would  any  have  been  caused  if  the  proposal  had  been 

(1)  (190o)  ,->  S.R.  (N.S.W.),  272. 
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H.  C.  OF  A.  earned  out.  Punishment  by  suspension  should  not  be  inflicted 
unless  the  misconduct  of  the  solicitor  is  so  gross  as  to  be  dis- 
In  re  honourable  to  him  as  a  member  of  society  or  as  a  professional 
Coleman,  jn^n,  and  has  caused  some  injury  to  others  either  directly  or 
indirectly  :  In  re  Stewart  (1).  Although  the  control  of  the 
officers  of  the  Supreme  Court  is  a  matter  within  its  discretion, 
and  the  exercise  of  that  discretion  will  not  under  ordinar^^ 
circumstances  be  interfered  with,  yet  if  there  has  been  an  injustice 
done.,  a  Court  of  appeal  will  interfere :  Ex  parte  Renner  (2)  ;  In 
re  Cooke  (3).  [He  referred  also  to  Cordery  oil  Solicitors,  3rd  ed., 
p.  180,  and  Chitty's  Archbold,  12bh  ed.,  p.  148.]  Even  if  this  was  a 
case  in  which  some  punishment  should  have  been  inflicted,  it  did 
not  merit  such  a  severe  penalty  as  suspension.  The  justice  of  the 
case  would  have  been  met  by  an  order  to  pay  the  costs. 

Per  Curiam.  This  is  not  a  case  in  which  special  leave  to 
appeal  should  be  granted.  Looking  at  all  the  circumstances  of 
the  case  we  can  see  no  reason  to  doubt  that  the  decision  of  the 
Supreme  Court  was  substantially  correct.  That  Court  was  of 
opinion  that  the  applicant  had  been  guilty  of  professional  mis- 
conduct which  merited  punishment,  and  we  see  no  reason  to 
diflfer  from  them.  That  being  so,  it  is  difficult  to  see  how  we  can 
properly  interfere  with  the  exercise  of  tlie  Court*s  discretion  in 
inflicting  punishment  upon  one  of  its  own  officers.  In  such 
cases  the  nature  of  the  punishment  is  a  matter  entirely  within 
the  discretion  of  the  Supreme  Court  itself. 

Leave  refused. 

Solicitor,  for  applicant,  George  Croaker, 

C.  A.  W. 

(1)  L.R.,  2  P.C,  88.  (2)  (1897)  A.C.,  218.  (3)  86  L.T.,  468. 
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BROWN     .  ...        Appellant; 

PlAINTIFFj 

AND 

LIZARS Respondent. 

Defendant, 

ON  appeal  from  the  supreme  court  of 

VICTORIA. 

ComUy  Court  Act  1890  (Victoria),  (Xo.  1078),  sees.  31,  82,  88,  89,  93,  96,  133—    H.  C.  of  A. 
A  ction  in  County  Court  tried  by  jury —  Verdict  of  jury — Judgment— Misdirection         1905. 
— A ppliccUion  for  neio  trial — Appeal — False  imjirisonment — A  rrest  by  constable         *^"«-^ 
vnt?i&ut  vmrrant  on  suspicion  of  felony  in  foreign  Country.  MBLBODKyE, 

Where,  on  r  trial  in  the  County  Court  of  Victoria  by  a  jury,  the  jury  answer  j^    *    ' 

certain  specific  questions  put  to  them  by  the  Judge,  but  give  no  general  verdict,         

and  the  Judge  enters  judgment  for  one  of  the  parties  as  though  on  those     S^^^^  ^'a' 

answers  that  party  were  entitled  to  a  verdict  and  judgment,  whereas  in  law    O'Connor  JJ. 

the  other  party  is  entitled  to  judgment  notwithstanding  those  answers,  that 

other  party  is,  under  sec.  96  of  the  County  Court  Act  1890  (Victoria),  entitled 

to  apply  to  the  County  Court  Judge  for  a  new  trial,  although  he  may  also  be 

entitled,  under  sec.  133  of  that  Act,  to  appeal  direct  to  the  Supreme  Court 

from  the  judgment. 

Judgment  of  Full  Court,  Brown  v.  Lizars,  (1906)  V.L.R.,  165;  26  A.L.T., 
159,  reversed. 

A  reasonable  suspicion  that  a  person  has,  in  a  foreign  country  or  in  another 
part  of  the  British  Dominions,  committed  an  offence  which,  if  committed  in 
Victoria,  would  be  a  felony,  does  not  justify  a  constable  in  arresting  such 
person  in  Victoria  without  a  warrant,  and  is  therefore  not  a  defence  to  an 
action  by  such  person  against  the  constable  for  false  imprisonment. 

The  only  existing  powers  to  arrest,  or  detain,  or  surrender  to  a  foreign 
country  or  to  another  part  of  the  British  Dominions,  a  person  suspected  of 
having  there  committed  a  criminal  offence,  are  such  as  are  conferred  by  Statute. 

Appeal  by  special  leave  from  the  Supreme  Court  of  Victoria. 

An  action  was  brought  in  the  County  Court  at  Melbourne  by 
John  Thomas  Brown  against  Daniel  Lizars,  a  constable  of  police, 
to  recover  £99  damages  for  malicious  arrest  and  false  imprison- 
ment.    The  cause  of  action  for  malicious  arrest  was  abandoned  at 

the  trial.     The  action  was  tried  by  Judge  Qaunt  and  a  jury. 
VOL.  II.  57 
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H.  C.  OF  A.  The  defences  stated  were  : — The  def eadant  denies  the  assault  and 

denies  the  false  imprisonment.     The  defendant  was  at  all  material 

Brown      times  a  police  constable.     The  defendant  arrested  the  plaintiff  in 

LizARs       ^^^  execution  of  his  duty  as  he  had  reasonable  grounds  to  suspect 

that  he  (the  plaintiff)  had  committed  a  felony.     The  defendant 

denies  malice  and  alleges  no  want  of  reasonable  and  probable 
cause. 

Evidence  was  given  that  the  plaintiff  had  told  one  Foote  that 
he  (the  plaintiff)  "  did  a  moonlight  flit "  from  South  Africa,  where 
he  had  "nicked"  £400;  that  Foote  told  this  to  the  defendant,  who, 
having  searched  in  the  Victorian  Police  Gazette,  found  there  a 
report  of  an  embezzlement  of  £400  19s.  9d.  at  Durban,  Natal,  and 
a  photograph  of  the  supposed  criminal ;  and  that  the  defendant 
thereupon  arrested  the  plaintiff  on  the  charge  of  that  embezzlement 
and  brought  him  before  a  magistrate,  who  discharged  him.  The 
Judge  in  his  summing  up  told  the  jury  that  the  question  was  not 
one  of  the  guilt  or  innocence  of  Brown,  but  of  the  suspicion  on 
which  Brown  was  arrested  being  a  reasonable  suspicion.  The 
Judge  then  asked  the  jury  to  answer  the  following  questions,  and 
they  gave  the  answers  set  opposite  to  them  respectivelj' : — 

**  1.  Are  you  satisfied  as  given  in  evidence,  that  Foote  did  tell 
Lizars  of  the  statement  alleged  to  be  made  by  Brown  to  Foote  of 
his  *  doing  a  moonlight  flit '  from  South  Africa  where  he  had 
'  nicked '  £400  ? — Answer.     Yes. 

"  2.  And  further,  that  Lizars  did,  on  receipt  of  such  informa- 
tion, look  up  and  find  in  the  Victorian  Police  Gazette  of  14th 
April,  1904,  the  report  of  the  embezzlement  of  £400  19s.  9d.,  at 
Durban,  Natal  ? — Answer.     Yes. 

"  3.  And  that  Lizars  did  thereupon  arrest  plaintiff  on  suspicion 
of  having  committed  such  felony  ? — Answer.     Yes. 

"  4.  And  had  Lizars  an  honest  belief,  such  as  would  operate  on 
the  mind  of  a  reasonable  man,  in  the  truth  of  the  statement  he 
had  received  ? — Answer.     Yes. 

"  If  verdict  for  plaintiff  assess  damages  for  amount  to  which 
you  think  plaintiff  is  entitled. — Answer.     £20." 

Upon  the  Judge's  notes  appeared  the  following  entry  of  what 
then  happened : — 

"  Reasonable  and  probable  cause. 
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"  Verdict  for  defendant  with  costs."  H.  C.  of  A. 

According  to  afBdavits  before  the  Court,  what  happened  when 
the  jury  answered   the   questions   was   this : — Counsel   for   the      Brown 
defendant  having  moved  for  judgment,  counsel  for  the  plaintiff      Lig^gg 

opposed  the  motion,  and  asked  for  an  adjournment  in  order  to       

enable  him  to  argue  the  question  whether  a  police  constable  had 
any  authority  without  a  warrant  to  arrest  a  person  suspected  of 
having  committed  an  offence  outside  Victoria,  and  he  also  moved 
for  judgment  for  the  plaintiff  on  the  findings.  The  Judge  refused 
an  adjournment  and  entered  judgment  for  the  defendant. 

The  plaintiff  on  a  subsequent  day  by  summons  asked  the  Judge 
that  the  judgment  should  be  set  aside  and  a  new  trial  had,  or, 
alternatively,  that  judgment  should  be  entered  for  the  plaintiff 
for  £20  with  costs,  on  the  following  grounds : — 

1.  That  on  the  findings  of  the  jury  and  as  a  matter  of  law,  the 
learned  Judge  was  wrong  in  directing  judgment  to  be  entered  for 
the  defendant  with  costs. 

2.  That  on  the  findings  of  the  jury  the  learned  Judge  should 
have  directed  judgment  to  be  entered  for  the  plaintiff  with  costs. 

3.  That  the  learned  Judge  was  wrong  in  refusing  to  hear  learned 
counsel  for  the  plaintiff  on  the  question  of  law  raised  by  him. 

The  Judge  having  refused  the  application,  the  plaintiff  appealed 
to  the  Full  Court,  which  dismissed  the  appeal :  Brown  v.  Lizars 

The  plaintiff,  having  obtained  special  leave,  now  appealed  to 
the  High  Court. 

McArthur  (with  him  Ah  Ket),  for  the  plaintiff  appellant.  There 
has  been  a  mis-trial,  the  Judge  either  having  misdirected  the  jury, 
or  not  having  directed  them  at  all.  The  plaintiff  then  had  alterna- 
tive remedies,  either  to  appeal  to  the  Supreme  Court  under  sec. 
133  of  the  County  Court  Act  1890,  or  to  apply  to  the  Judge  of 
the  County  Court  for  a  new  trial.  On  an  application  for  a  new 
trial  the  Judge  has  a  discretion,  which  must  be  exercised  on  legal 
principles,  and  whether  he  grants  or  refuses  a  new  trial,  an  appeal 
lies  to  the  Supreme  Court:  Caffyn  v.  W,  Howard  Smith  &  Sons  Ltd, 
(2).   There  may  be  an  appeal  direct  to  the  Full  Court  from  a  judg- 

(1)  (19(>5)  V.L.R.,  165;  26  A.L.T.,  159. 
(2)  IS  V.L.R..  245;  13  A.L.T.,  276. 
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H.  C.  Of  A.   ment  of  the  County  Court  founded  on  a  verdict  which  is  against 

the  evidence  and  the  weight  of  the  evidence :  Sheehan  v.  Park  (1). 

Brown      ^^  there  has  been  a  miscarriage  of  justice  there  should  be  a  new 

LizARs       ^'rial,  for,  if  an  appeal  is  the  remedy  taken,  the  assessment  of  the 

damages  stands,  and  that  assessment  might  be  entirely  different 

if  it  was  arrived  at  on  the  assumption  that  the  act  was  unlawful. 
Under  the  County  Court  Act  1890  where  there  is  a  trial  with  a 
jury  there  should  be  a  general  verdict  given.  It  is  doubtful  if 
special  questions  can  be  asked,  and  even  if  they  are  asked,  the 
jury  should  also  give  a  general  verdict.  [See  sec.  93  of  the  County 
Court  Act  1890.]  The  objection  taken  by  the  plaintiff  that  a 
reasonable  suspicion  of  a  felony  committed  outside  the  jurisdiction 
was  no  protection  to  the  defendant,  was  not  taken  too  late.  What 
the  Judge  did  amounted  to  this,  that,  the  jury  having  answered 
certain  questions,  he  directed  them  on  those  findings  to  give  & 
verdict  for  the  defendant,  and  that  upon  that  verdict  he  entered 
judgment  for  the  defendant.  Otherwise  he  did  not  direct  the 
jury  at  all  on  this  particular  matter  as  to  which  objection  was 
taken.  The  questions  put  were  altogether  in-elevant.  If  there 
was  either  a  misdirection  or  a  non-direction,  there  should  have 
been  a  new  trial.  It  may  be  that  the  plaintiff  might  have  appealed 
direct  to  the  Full  Court,  but  the  course  he  did  take  was  open  to 
him.  One  of  the  reasons  it  was  taken  was  that  the  conditions 
under  which  he  could  get  the  case  before  the  Full  Court  would 
be  less  onerous:  Willoughby  v.  Easteim  Plateau  Propmetary 
Gold  Mining  Co.  No  Liability  (2).  Under  sec.  93  of  the  County 
Court  Act  1890,  the  parties  had  a  right  to  insist  on  a  general 
verdict.  The  judgment  is  one  which,  under  the  old  common  law 
practice,  would  have  been  open  to  a  bill  of  exceptions  with  a 
consequent  venire  de  novo.  If  there  was  not  a  verdict  for  the 
defendant  by  direction  of  the  Judge,  there  was  no  verdict  at  all, 
and  in  that  case  a  new  trial  should  have  been  allowed.  One  of  the 
grounds  upon  which  the  Judge  was  asked  for  a  new  trial  was  that 
he  should  not  have  entered  the  judgment  which  he  did.  That  is  the 
same  thing  as  asking  for  a  new  trial  on  the  ground  of  misdirection. 
It  is  not  necessary  to  take  an  objection  as  to  misdirection,  or  as 
to  non-direction  on  a  question  of  law,  at  the  time.     There  is, 

(1)  8V.L.R.  (L.),  25;  3A.L.T.,98.  (2)  17  V.L.R.,  196;  12  A.L.T.,  182. 
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however,  an  obligation  to  take  an  objection  as  to  non-direction  on   ^^-  C-  ^^  ^' 
a  question  of  fact  at  the  time.     The  right  to  appeal  and  the  right       ^^\ 
to  apply  for  a  new  trial  are  alternative :  Cun^y  v.  President  &c,      Beown 
of  the  Shire  of  Bencdla{l) ;  Dcdton  v.  Dalton  (2).  Lizabs. 

The  defendant  had  no  right  to  arrest  the  plaintiff.  A  constable 
has  a  right  to  arrest  without  a  warrant  merely  for  the  purpose  of 
bringing  an  offender  before  a  magistrate  to  be  dealt  with.  If  a 
felony  is  charged,  which  is  alleged  to  have  been  committed  outside 
the  State,  the  magistrate  has  no  jurisdiction  to  deal  with  it  except 
under  the  provisions  of  the  Fugitive  Offenders  Act  1881  (44  & 
45  Vict.  c.  69)  under  which  proceedings  are  commenced  by  a 
warrant,  and  a  constable  has  no  authority  to  arrest  without  a 
warrant  on  suspicion  of  such  a  felony.  The  doubt  of  Brett  L. J., 
in  R,  v.  Weil  (3)  whether  a  constable  has  such  authority,  is  not 
warranted  by  the  cases. 

Robinson  y  for  the  defendant  respondent.  In  the  County  Court 
the  whole  question  was  as  to  whether  the  defendant  had  reason- 
able grounds  for  suspecting  that  the  plaintiff  was  the  person  who 
was  alleged  to  have  committed  a  felony,  and  no  defence  was  raised 
that,  if  the  defendant  had  such  grounds,  he  had  no  authority  to 
arrest  without  warrant  on  suspicion  of  a  foreign  felony.  Under 
the  old  practice  at  common  law,  upon  a  special  verdict  of  a  jury, 
the  findings  were  drawn  up  and  lodged  in  the  superior  Courts  of 
Westminster.  Arguments  were  then  heard  on  the  findings  and 
the  Court  entered  judgment.  The  proper  remedy  was  by  error : 
III.  Chittys  Blaclcstone,  p.  349;  Smith's  Action  at  Law,  8th  ed.,  p. 
143.  Here  the  position  is  similar,  and  the  only  remedy  is  by 
appeal  from  the  judgment.  The  action  was  for  false  imprison- 
ment, and  it  was  the  function  of  the  Judge  to  determine  as  a 
matter  of  law  upon  the  findings  of  the  jury  whether  the  defend- 
ant had  reasonable  and  probable  cause.  The  power  of  the 
County  Court  Judge  to  grant  a  new  trial  is  not  absolute,  but 
is  a  discretionary  power  to  be  exercised  subject  to  proper 
grounds  being  shown :  Murtagh  v.  Barry  (4).  The  words  "  new 
trial  '*  in  the  County  Court  Act  1890  are  used  in  their  technical 

(1)  21  V.L.R.,  169.  (3)  9  Q.B.D.  701,  at  p.  70e. 

(2)  12  V.L.R..  202 ;  7  A.L.T,,  U4.  (4)  24  Q.B.D.,  632. 
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H.  C.  OF  A.  sense,  and  not  in  the  sense  of  a  venire  de  novo.     The  wide  words 
^y^       in  sec.  96  of  the  County  Court  Act  1890  "  in  every  ease  "  and  "  as 
often  as  he  shall  think  fit "  are  intended  to  remove  the  restric- 
tions upon  the  power  to  grant  a  new  trial  existing  at  common  law, 
e.g.,  where  the  amount  involved  was  small,  or  there  had  been  two 
previous  trials  with  the  same  result.  The  real  application  here  was 
not  for  a  new  trial,  because  the  findings  were  not  attacked.     In 
such  a  case  there  can  be  no  new  trial,  but  the  proper  course  is  to 
appeal :  Davies  v.  Felix  (1).     There  was  a  waiver  of  the  objection 
that  the  defendant   had  no   authority   to   arrest  the   plaintiff: 
Grahdm  &  Sonn  v.  Mayor  &c.  of  Hudderafidd  (2).     The  ground 
relied  upon  on  the  motion  for  a  new  trial,  i.e., that  the  learned  Judge 
was  wrong  in  directing  judgment  to  be  entered  for  the  defendant, 
was  no  ground  for  a  new  trial.     For,  assuming  as  contended 
by  the  appellant  that  the  true  interpretation  of  the  proceedings  in 
the  County  Court  was  that  the  jury  had  found  a  verdict  for  the 
defendant,  it  was  the  duty  of  the  Judge,  under  sea  93,  to  enter 
judgment  in  accordance  with  the  verdict. 

A  constable  has  authority  to  arrest  a  person  on  suspicion  that 
he  has  committed  a  felony  in  a  British  possession.  The  statement 
to  that  effect  by  Brett  L.J.  in  jR.  v.  Weil  (3)  is  borne  out  by  other 
authorities.  In  Okes  Magisterial  Synopaia,  13th  ed.,  vol.  ii.,  p.  912, 
it  is  stated  that  at  common  law  there  is  authority  to  arrest  a  person 
who  has  committed  a  felony  anywhere.  See  also  Chittya  Criminal 
Law,  2nd  ed.,  vol.  i.,  pp.  13,  16,  citing  R.  v.  Kimbevley  (4);  Mure 
V.  Kaye  (5) ;  and  Biron  and  Chalmers  on  Extradition,  p.  37. 

[Griffith  C.J. — Although  the  act  if  done  here  would  be  a 
felony,  it  might  be  perfectly  lawful  in  the  country  where  it  is 
done.] 

The  Court  will  assume  that  what  is  a  felony  here  is  a  felony  in 
other  parts  of  the  British  Empire.  There  is  a  right  to  arrest  in 
assistance  of  the  proper  legal  process  to  be  afterwards  pursued  : 
Commonwealth  v.  Deacon  (6) ;  Eanes  v.  The  Stat^  (7) ;  Clarke  on 
Extradition,  4th  ed.,  p.  28.     The  laws  of  South  Africa  are  the 


(1)  4  Ex.  D.,  32. 

(2)  12T.L.R.,  36. 

(3)  9Q.B.D.,  701,  at  p.  706. 

(4)  2Stra.,  848. 

(5)  4  Taunt.,  35. 


(6)  10  Sergeant  ARawl©  (Pen.),  125, 
at  p.  134. 

(7)  44  American  Decisions,  289,  at 
p.  292. 


2  C.L.R.]  OF  AUSTRALIA.  843 

King's  laws,  and  all  his  subjects,  wherever  they  may  be,  owe  him  H.  C.  of  a. 
a  duty  with  regard  to  the  observance  of  those  laws.     Whether  a       v^^l, 
man  is  a  constable  or  not  he  owes  that  duty.     A  constable  is  an      Brown 
officer  who  should  be  active  in  seeing  that  the  King's  laws  are      lizars. 

observed,  and  the  principle  giving  him   extra  protection  as  to       

arrest  protects  him  here. 

[O'Connor  J. — In  that  view  a  magistrate  would,  apart  from 
the  Fugitive  Offenders  Act,  be  justified  in  issuing  a  warrant  for 
the  arrest  of  a  person  suspected  of  having  committed  a  felony  in 
South  Africa.] 

There  appears  to  have  been  a  power  in  England  before  that 
Act  to  send  persons  charged  with  felony  from  one  part  of  the 
Elmpire  to  another.  See  Sedley  v.  Arboain  (1) ;  jR.  v.  Kimberley 
(2).  That  is  recognized  by  sec.  16  of  the  Habeas  Corpus  Act  (31 
Chas.  II.,  c.  2.)  Sec.  12  of  that  Act  cannot  applj'^  to  Australia,  for 
it  is  limited  to  inhabitants  of  England,  Wales,  and  the  Town  of 
Berwick. 

[Griffith  C.J. — Suppose  the  plaintiff  had  been  committed  for 
trial  and  had  applied  for  a  habeas  corpus,  what  would  have  been 
the  return  ?] 

That  he  was  in  custody  awaiting  a  warrant  of  a  Secretary  of 
State.  The  Fugitive  Offenders  Act  was  merely  intended  to  enable 
proper  local  authorities  to  exercise  the  power  which  might  before 
have  been  exercised  by  tlie  King's  officers.  It  also  dealt  with 
other  offences  than  felony,  and  so  extended  the  old  law. 

McArthur  in  reply.  No  case  has  ever  decided  that  there  is 
power  at  common  law  for  a  magistrate  to  issue  a  warrant  for  the 
arrest  of  a  person  alleged  to  have  committed  a  felony  in  a  foreign 
country,  or  for  a  constable  to  arrest  without  warrant  on  suspicion 
of  having  committed  such  a  felony.  Natal  and  Australia  are  for 
this  purpose  as  between  themselves  foreign  countries.  The  histor;^ 
of  extradition  shows  that  there  is  no  right  on  the  part  of  one 
country  to  demand,  nor  a  duty  on  the  part  of  another  country  to 
deliver  up,  a  person  who  has  committed  an  offence  in  that  other 
country.     Even  those  jurists  who  support  the  view  that  the  right 

(1)  3  Esp.,  174. 
(2)  2  Stra.,  848  ;  1  Barn.  C,  225 ;  Fitzg.,  111. 


844  HIGH  COURT  [1905. 

H.  C.  OF  A    a^u(j  (ju^y  exist,  admit  that  the  duty  is  one  of  very  imperfect 

^^^       obligation.     Where  such  a  right  and  duty  exist,  the  duty  is  upon 

Brown      the  Sovereign  who  acts  by  his  warrant.     There  is  no  instance  in 

LizARs.      England  where  the  Sovereign  has  delivered  up  an  offender  except 

under  treaty,  and  legislative  enactment  to  carry  the  treaty  into 

operation.     In  Stephen's  History  of  tJte  Criminal  Law  (ed.  1883), 
vol.  II.,  p.  66,  jR.  V.  Kimberley  (1);  and  Mure  v.  Kaye  (2),  are 
referred   to,  and   it  is  said  that  the  common  law  power  there 
suggested  to  surrender  felons  has  been  done  away  with  by  the 
Extradition  Acts  and  the  Fugitive  Offenders  Acts.     [See   also 
Clarice  on  Extradition,  4th  ed.,  pp.  3, 14, 23, 126.]  Treaties  between 
England  and  foreign  countries  as  to  the  surrender  of  criminals  have 
always  been  carried  into  effect  by  Acts  of  Parliament.     Thus 
6  &  7  Vict.  c.  76,  carried  into  effect  a  treaty  with  America,  and  6  &  7 
Vict.  c.  76,  a  treaty  with  France.     [See  also  Encyclopaedia  of  the 
Laws  of  England,  vol.  v.,  p.  267 ;  20  St.  Tr.,  1316 ;  Law  Quarterly 
Review,  vol.  ix.,  p.  146.]     There  have  been  many  cases  in  England 
where  arrests  and   imprisonments  under  the  Extradition   Acts 
and  Fugitive  Offenders  Acts  have  been  challenged,  and  in  them 
the  question  has  always  been  as  to  the  validity  of  the  warrant. 
This  general  power  to  arrest  has  never  been  relied  upon  in  any  of 
those  cases:   See  Ex  parte  Besset  (3).     Sec.  12  of  the  Habeas 
Corpus  Act  is  an  answer  to  this  alleged  right  of  arrest.     That 
section  is  in  force  in  Victoria,  and  has  often  been  acted  on.     If 
there  has  been  no  verdict  in  this  case  that  is  a  ground  for  a  new 
trial.     If  there  has  been  a  verdict  then  the  jury  were  wrongly 

directed  to  find  for  the  plaintiff,  and  that  is  a  ground  for  a  new 
trial. 

[Griffith  C.J. — Or  if  there  was  a  verdict  which  did  not  dis- 
pose of  the  case  there  should  be  a  new  trial] 

[He  also  referred  to  Handley  v.  London,  Edinburgh,  and  Glas- 
gow Assuj^ance  Co.  (4);  Chitty's  Archhold,  20th  ed.,  p.  1323;  Martin 
V.  Great  Northern  Railway  Co.  (5).] 

Cur.  adv.  vult. 

(1)  2Stra.,848.  (3)  6Q.B..  481. 

(2)  4  Taunt.,  36.  (4)  (1902)  1  K.B.,  350. 

(5)  16C.B.,  179,  at  p.  191. 
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Griffith  C.J.  This  was  an  action  brought  in  a  County  Court 
by  the  plaintiff  against  the  defendant,  a  constable  of  police, 
for  trespass  to  the  person  by  false  imprisonment.  The  defence  set 
up  was  that  the  defendant  had  arrested  the  plaintiff  upon  reason- 
able suspicion  that  the  plaintiff  had  committed  a  felony  in  the 
British  Colony  of  Natal,  or  rather,  an  offence  under  such  circum- 
stances that,  if  it  had  been  committed  in  Victoria,  it  would 
have  been  a  felony.  At  the  trial  it  seems  to  have  been  assumed 
that  that  would  have  been  a  good  defence  if  proved.  The  case 
was  tried  "  by  a  jury,"  to  use  the  words  of  the  County  Court  Act 
1890  (Vict.),  and  the  Judge  asked  the  jury  four  questions  which 
they  answered  in  the  affirmative,  to  the  effect  that  the  defendant 
had  reasonable  cause  for  suspicion  that  the  plaintiff  had  com- 
mitted an  offence  in  Natal,  which,  if  committed  in  Victoria,  would 
have  been  a  felony.  The  Judge  also  asked  the  jury  to  assess 
the  damages  in  the  event  of  their  finding  the  facts  the  other  way, 
and  they  assessed  the  damages  «it  £20.  Thereupon  the  learned 
Judge  entered  judgment  for  the  defendant,  counsel  for  the 
defendant  and  for  the  plaintiff  having  each  asked  for  judgment 
for  his  client.  Within  the  time  allowed  for  moving  for  a  new 
trial,  the  plaintiff,  assuming  that  he  had  a  right  to  do  so,  asked 
that  the  judgment  entered  for  the  defendant  might  be  set  aside 
and  a  new  trial  be  had.  He  also  asked  in  the  alternative  tliat 
judgment  might  be  entered  for  him,  but  that  part  of  the  motion 
was  misconceived.  The  Judge  dismissed  the  application  for  a 
new  trial,  and  the  plaintiff  then  appealed  to  the  Full  Court  (1). 
That  Court  dismissed  the  appeal,  holding,  as  I  understand  it,  that 
the  plaintiff  should  have  appealed  direct  to  the  Supreme  Court, 
and  that  he  was  not  entitled  to  ask  the  Judge  of  the  County 
Court  for  a  new  trial.  If  the  plaintiff  was  entitled  to  ask  for  a 
new  trial,  and  if  upon  the  merits  he  ought  to  have  had  it,  of  course 
the  Supreme  Court  ought  to  have  ordered  it.  But,  as  I  follow  the 
reasons  of  the  Judges  of  the  Supreme  Court,  they  thought  the 
plaintiff  was  not,  under  the  circumstances,  entitled  to  have  a  new 
trial.  It  is  necessary  therefore  to  refer  to  the  County  Court  Act 
1890  in  order  to  see  what  are  the  rights  given  to  a  party  under 
such  circumstances.     Sec.  89  of  that  Act  provides  that : — "  In  all 

(1)  (190o)  V.L.R.,  165  ;  26  A.L.T.,  l.'JQ. 
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H.  C.  OF  A.  actions  where  the  amount  claimed  shall  exceed  twenty  pounds  it 
shall  be  lawful  for  the  plaintiff  or  defendant  ...  to  require 
a  jury  to  try  the  said  action."  Sec.  93  provides  that  when  a  jury- 
shall  have  been  required  to  try  any  action,  a  prescribed  number  of 
jurors  shall  be  impanelled,  and  it  also  provides  for  the  manner  of 
taking  the  verdict.  The  section  then  goes  on : — "  When  a  verdict  is 
given  judgment  shall  be  entered  in  accordance  with  the  verdict, 
subject  to  the  provisions  of  reservation  of  judgment  new  trials 
and  non-suit  herein  contained."  The  proviso  as  to  reservation  of 
judgment  is  contained  in  sec.  88,  which  provides  that: — "  In  any 
action  suit  matter  or  other  proceeding  brought  in  any  County 
Court  the  Judge  of  such  Court  may  if  he  think  fit  reserve  liis 
decision  on  any  question  of  fact  or  of  law."  That  section  then 
goes  on  to  provide  that  when  a  Judge  reserves  his  decision  he  may 
give  it  at  any  adjournment  oF  the  Court,  or  at  any  subsequent 
holding  thereof,  or,  under  some  circumstances,  he  may  have 
it  read  by  the  registrar,  and  that  the  decision  so  given  is  to  be  of 
the  same  force  and  effect  as  if  it  was  given  in  open  Court  at  the 
trial  or  hearing.  But  in  any  case  the  verdict  is  the  verdict  of  the 
jury,  and  the  judgment  is  the  judgment  of  the  Court  pronounced 
in  accordance  with  the  verdict  of  the  jury.  Now  in.  estab- 
lishing this  practice  of  the  County  Court  the  legislature  followed 
the  old  practice  of  the  superior  Courts  of  common  law.  Under 
that  practice  the  verdict  was  the  verdict  of  the  jury  upon  the 
direction  of  the  Judge,  and  there  was  no  way,  except  by  getting 
leave  reserved  to  move  to  enter  judgment,  of  escaping  that  conse- 
quence. The  jury  had  to  give  a  verdict  for  the  plaintiff  or  for  the 
defendant,  and  to  apply  the  law  as  directed  by  the  Judge.  If  the 
Judge  misdirected  the  jury  upon  a  material  point,  the  paity  against 
whom  judgment  was  given  was  entitled  to  a  new  trial.  There 
were  otlier  methods  in  England  of  getting  a  point  of  law  settled 
besides  a  motion  for  a  new  trial.  One  way  at  common  law  was 
by  a  bill  of  exceptions  to  the  direction  of  the  Judge.  That 
was  entered  upon  the  record,  and  an  appeal  lay  direct  to  the 
Court  of  Exchequer  Cliamber.  Another  way  was  by  means 
of  a  special  verdict.  Then  the  questions  of  law  appeared  upon 
the  record.  In  those  cases  the  Court  could  give  such  judg- 
ment as   was   proper   to   be   given   upon  the   findings  of  facts 
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entered  upon  the  record.     But,  if  upon  those  facts  it  was  uncertain   ^-  ^-  ^'  ^• 

what  judgment   ought  to  be  given,  the  only  remedy  was   to        ,^^_^ 

try  the  action  over  again,  and  if  the  objection  appeared  upon      Brown 

the  record  the  technical  name  for  the  proceeding  was  a  venire 

de  novo.     The  County  Court  practice  introduced  by  the  Statute 

does  not  comprise  any  of  these  refinements,  but  it  provides  that, 

where  there  is  a  trial  by  a  jury,  the  jury  is  to  give  a  verdict, 

and   that  judgment   is   to   be   entered  in   accordance  with  the 

verdict.     Applying  these  principles  to  the  present  case,  one  of  two 

views  must  be  correct;  either  the  learned  Judge  must  be  taken  to 

have  directed  the  jury  that,  if  they  answered  the  questions  asked 

in  the  affirmative,  they  must  find  a  verdict  for  the  defendant ;  or 

else,  when  the  jury  answered  those  questions,  the  judge  must  be 

taken  to  have  entered  a  verdict  for  the  defendant.     If  he  did 

neither,  and  no  verdict  has  been  given,  there  has  been  no  complete 

trial,  and  the  only  remedy  is  to  get  the  trial  concluded.     No  doubt 

the  parties  regarded  the  course  taken  as  a  direction  to  the  jury  that, 

if  they  answered  the  questions  in  the  affirmative,  they  should  find 

a  verdict  for  the  defendant.     At  common  law  that  was  in  form  the 

course   taken.     Under  the  Judicature   Acts  the   position  is  to 

some  extent  expressly  provided  for  by  rules  of  Court.     When  the 

course  is  adopted  of  taking  special  findings,  the  jury  are  asked  to 

answer  certain  questions  of  fact,  and  upon   those  answers  the 

Court  is  asked  to  enter  judgment.     That  was  also  done  sometimes 

under  the  old  system  by  entering  judgment  for  one  party  and 

reserving  leave  to  the  other  party  to  move  for  judgment.     But,  as 

I  have  said,  none  of  these  refinements  were  introduced  by  the 

County  Goiui't  Act  1890.     The  verdict  must  be  given  by  the  jurj?^ 

on  the  direction  of  the  Judge,  and  if  there  is  a  misdirection  the 

party  aggrieved  is  entitled  to  a  new  trial. 

I  make  these  observations  before  referring  to  the  reasons  of  the 
learned  Judges  of  the  Supreme  Court  for  dismissing  the  appeal. 

The  learned  Chief  Justice  in  the  reasons  for  the  decision  trans- 
mitted to  this  Court  said: — "The  position  open  to  the  plain tifi'  was 
either  to  appeal  from  the  determination  of  the  Judge,  or  else  apply 
to  the  Judge  to  reserve  the  question  of  the  plaintiffs  right  to  have 
judgment  entered  for  him  upon  the  findings,  that  is  to  reserve 
leave  to  move  to  enter  judgment  for  the  plaintiff."     I  take  it  that 
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H.  C.  OF  A.  that  means  that  the  Judge  could  have  adjourned  the  case  to  have 
'  it  further  argued.  The  learned  Chief  Justice  proceeds:  —"If  that 
Brown  had  been  done,  then,  on  a  proper  motion  at  the  proper  time,  the 
plaintiff  might  have  had  that  done  which  ought  to  have  been  done 
before.  But  he  applied  for  a  new  trial,  and  it  was  refused.  He  did 
not  have  leave  reserved,  and  the  result  was  that  the  opportunity 
of  appealing  (which  was  his  onlj^  remedy)  was  lost,  and  his  right 
to  come  on  motion  day  never  occurred  to  him.  What  he  did  was 
to  take  his  point  on  a  motion  for  a  new  trial — to  set  aside  a  verdict 
which  was  perfectly  right  and  unobjectionable  and  which  had 
nothing  wrong  with  it."  With  all  respect,  it  appears  to  me  the 
verdict  in  the  sense  spoken  of  was  not  a  verdict  of  the  jury.  The 
finding  by  the  jury  of  certain  facts  is  not  a  verdict,  either  at 
common  law  or,  especially,  imder  the  terms  of  this  Statute.  W^hat 
the  plaintiff  objected  to  was  that,  instead  of  judgment  being  given 
in  favour  of  him,  it  was  given  in  favour  of  the  defendant.  The 
learned  Chief  Justice  says  that  an  appeal  was  the  plaintifTs  only 
remedy.  It  is  necessary  as  to  that  to  look  at  the  provisions  of 
the  Co^inty  Court  Act  1890  under  which  the  plaintiff  claimed 
the  right  to  ask  for  a  new  trial.  Sec.  96  of  that  Act  provides 
that  the  Judge  shall: — "In  every  case  whatever  have  the  power, 
and  as  often  as  he  shall  think  fit,  to  order  a  new  trial  to  be 
had  upon  such  terms  as  he  shall  think  reasonable."  The  words 
could  not  be  larger.  The  section  does  not  prescribe  —  and 
apparently  intentionally — that  objection  must  have  been  taken 
at  the  trial.  The  words  are  "in  every  case  whatever."  It 
is  very  hard  to  limit  those  words.  Assuming  that  the  plaintiff 
could  have  done  either  of  the  two  things  the  learned  Chief  Justice 
refers  to,  viz.  that  he  could  have  appealed  direct  to  the  Supreme 
Court — and  probably  he  could  under  sec.  133 — or  that  he  could  have 
asked  for  leave  to  be  reserved  to  him  to  apply  for  judgment  on  the 
findings,  how  could  the  existence  of  both  these  rights  deprive  him  of 
the  right  given  to  him  under  sec.  96  ?  In  the  case  cited  to  us  by  Mr. 
Mc Arthur  oiHandley  v.  London,  Edinburgh,  and  Glasgow  Assur- 
ance Co.  (1),  after  a  trifil  before  the  Commissioner  of  the  City  of 
London  Court  and  a  jury,  an  application  was  made  for  a  new  trial 
on  a  point  which  was  not  taken  at  the  trial  at  all.     It  was  assumed 

(1)  (1902)  1  K.B.,  360. 
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at  the  trial  that,  if  the  jury  found  the  facts  in  favour  of  the  plaintiff,   H*  ^*  ^'  -^• 

judgment  should  be  entered  for  him,  and  as  a  matter  of  fact       v«^ 

judgment  was  entered  for  the  plaintiff.     As  a  matter  of  law      Brown 

judgment  should  have  been  entered  for  the  defendant  on  a  point      lizars. 

which  was  not  taken  at  the  trial.     The  application  for  a  new 

trial  having  been  refused,  on  appeal  to  the  King's  Bench  Division 

a  new  trial  was  ordered.     Lord  Alverstone  C.J.  said  (1):  "If  the 

parties  desire  to  come  straight  to  this  Court  by  way  of  appeal 

from  the  judgment  of  the  County  Court  Judge  they  must  take 

the  point  of  law  at  the  trial."     (That  is  apparently  not  the  case 

under  this  Statute ;  at  any.  rate  it  is  not  so  clear).     "  If  they 

desire  to  apply  to  the  County  Court  Judge  for  a  new  trial  on  the 

ground  of  misdirection  they  are  entitled  to  do  so,  even  though 

they  have  not  interposed  in  the  course  of  the  summing  up  ;  and 

upon  his  refusal  to  grant  a  new  trial  they  are  entitled  to  appeal 

to  this  Court.     Speaking  for  myself,  I  think  the  latter  is  the 

better  course  to  adopt."     It  appears  to  me  upon  the  proceedings 

in  this  case  that  the  plaintiff  was  manifestly  entitled  to  ask  the 

Judge  of  the  County  Court  to  entertain  his  application  for  a  new 

trial. 

Then  the  next  question  is  whether  the  County  Court  Judge 
ought  to  have  granted  the  application.  That  raises  a  question  of 
great  interest,  but  of  not  much  difficulty.  The  contention  on 
behalf  of  the  defendant,  the  respondent  to  this  appeal,  is  that  a 
constable  of  police  has  the  same  right  to  arrest  on  suspicion 
of  a  felony  committed  in  a  foreign  country,  or  at  any  rate  in 
another  part  of  the  British  Dominions,  as  he  has  on  sus- 
picion of  a  felony  committed  in  Victoria  or  another  State 
of  the  Commonwealth.  In  support  of  that  contention  some 
ancient  authorities — very  respectable  authorities — were  cited, 
which  would  deserve  great  attention  if  there  were  no  more 
to  be  said  about  the  matter.  In  particular,  reference  was  made 
to  Ghitty'a  Criminal  Law  and  Oke's  Magistei'ial  Synopsis,  which 
contain  passages  which  warrant  that  contention.  We  had  a 
very  interesting  argument  before  us  with  respect  to  the  foundation 
of  the  law  of  extradition.  There  can  be  no  doubt  that  it  was 
assumed  for  many  centuries  that  a  sovereign  State  could  extradite 

(1)  (1902)  1  K.B.,  350,  at  p.  351. 
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to  another  country  a  foreigner  found  within  its  territories  for  an 
offence  committed  within  the  other  sovereign  State.     That  power 

T 

Brown      was  frequently   exercised.     A   very    interesting   history   of  the 
laws   of  extradition  is  given  in  the  Encyloptedia  of  the  Lams 
of  England,  vol.  v.,  p.  264,  to  which  we  liave  been  referred.    The 
earliest  case  mentioned  was  in  the  time  of  the  Roman  Republic, 
and  an  instance  is  given  as  early  as  266  B.C.     Again,  nations  of 
Europe  at  various  times  have  made  treaties  with  one  another  on 
the  assumption  of  such  a  power,  but  there  is  no  instance  except 
one   referred  to  by  Heath  J.  in   Mure  v.  Kaye   (1)  as  having 
occurred  in  the  time  of  Lord  Longhhorough,  in  which  such  power 
was  exercised.     The  earliest  treaty  of  extradition  in  later  times 
made  by  Great  Britain  was  that   with  the   United    States   of 
America   in  1794,  which   contained   express  provisions   for  the 
extradition  of  criminals,  but  it  was  thought  necessary  to  validate 
that  treaty  by  an  Act  of  Parliament,  viz.,  37  Geo.  III.,  c,  97, 
passed  specially  for  the  purpose.     The  case  of  Mure  v.  Kaye 
(1)  in  1811  was  after  that  treaty,  but  in  it  neither  the  treaty  nor 
the  Statute  was  referred  to.     In  the  course  of  that  case  observa- 
tions were  made — particularly  by  Heath  J. — to  the  effect  that  a 
magistrate  may  probably  issue   a  w^arrant  for   the   arrest   of  a 
person  charged  with  an  offence  committed  in  a  foreign  country. 
But  in  that  case  the  question  arose  as  to  an  offence  committed  in 
England  by  a  person  who  had  gone  to  Scotland  and  been  arrested 
there.     Those  statements  are,  after  all,  mere  dicta,  and  the  case 
did  not  proceed  upon  that  ground  at  all.     Later  it  seems  to  have 
become  recognized  that  the  power,  if  it  existed,  could  not  be  used 
to  the    detriment    of   an  .individual.       The   Attorneys-General 
expressed  that  opinion  in  the  eighteenth  century,  in  the  cases 
referred  to  in  the  Encyclopaedia  of  the  Laws  of  England,  vol.  v., 
p.  267,  and  in  the  nineteenth  century  Attorneys-General  expressed 
views  in  1836  to  the  effect  that  the  laws  of  England  did  not  war- 
rant the  extradition  of  foreign  convicts  wrecked  on  the  Bahamas, 
and  in  1854  Sir  A.  Cockburn  and  Sir  R,  Bethel  gave  an  opinion 
to  a  similar  effect  as  to  deserters  from  a  foreign  public  vessel 
Those  were  the  opinions  of  the  law  officers.     There  was  a  later 
treaty  for  extradition  with  the  United  States  of  America,  viz.,  in 

(1)  4  Taunt.,  35. 
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1843,  and  in  the  following  year  one  with  France,  but  both  those  H-  ^-  ^'  ^ 
treaties  were  expressly  validated  by  Statute,  the  former  by  6  &  7 
Vict.  c.  76,  and  the  latter  by  6  &  7  Vict.  c.  75. 

In  the  face  of  the  current  of  these  authorities  and  of  the  course 
of  legislation  followed  by  the  Extradition  Acta  and  the  Fugitive 
Offenders  Act8y  the  former  applying  between  Great  Britain  and 
foreign  countries,  and  the  latter  between  different  parts  of  the 
British  Empire,  it  is  impossible  to  hold  that  the  liberty  of 
individuals  can  now  be  interfered  with  without  the  sanction 
of  municipal  law.  In  a  case  before  the  Privy  Council,  Walker  v. 
Baird  (1)  it  was  contended  that  the  Crown,  having  the  power  of 
making  treaties,  could,  for  the  purpose  of  carrying  out  a  treaty, 
sanction  an  interference  with  certain  private  rights  without  legis- 
lative enactment.  The  case  was  argued  by  the  present  Lord 
Alverstone,  then  Sir  R.  Webster,  Attorney-General,  and  Lord 
Herschell,  in  delivering  the  judgment  of  the  Court,  said  ( 2) : — 
"  The  learned  Attorney-General,  who  argued  the  case  before  their 
Lordships  on  behalf  of  the  appellant,  conceded  that  he  could  not 
maintain  the  proposition  that  the  Crown  could  sanction  an 
invasion  by  its  officers  of  the  rights  of  private  individuals  when- 
ever it  was  necessary  in  order  to  compel  obedience  to  the  pro- 
visions of  a  treaty.  The  proposition  he  contended  for  was  a 
more  limited  one.  The  power  of  making  treaties  of  peace  is,  as 
he  truly  said,  vested  by  our  constitution  in  the  Crown.  He  urged 
that  there  must  of  necessity  also  reside  in  the  Crown  the  power 
of  compelling  its  subjects  to  obey  the  provisions  of  a  treaty 
arrived  at  for  the  purpose  of  putting  an  end  to  a  state  of  war. 
He  further  contended  that  if  this  be  so,  the  power  must  equally 
extend  to  the  provisions  of  a  treaty  having  for  its  object  the 
preservation  of  peace,  that  an  agreement  which  was  arrived  at  to 
avert  a  war  which  was  imminent  was  akin  to  a  treaty  of  peace, 
and  subject  to  the  same  constitutional  law."  In  the  face  of  those 
authorities  there  is  nothing  except  the  statement  of  a  Judge  of 
the  Court  of  Pennsylvania  in  Coramonwealth  v.  Dea/ion  (3) 
that  it  was  the  practice  in  the  English  Colonies  before  there 
was  any  Statute  in  the  nature  of  the  Fugitive  Offenders  Act  for  one 


(1)  (1892)  A.C.,  491.  (2)  (1892)  A.C.,  491,  at  p.  497. 

(3)  10 Sergeants  Rawle(Peii.),  VJ5. 
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H.  C.  or  A.   colony  to  surrender  fugitive  offenders  from  another  colony.     It  is 
'  unnecessary  to  examine  the  origin  of  such  a  practice,  or  to  in- 

quire whether  the  practice  was  ever  objected  to,  or  whether  any- 
thing in  the  nature  of  extradition  between  British  colonies  ever 
existed  apart  from  Statute,  in  the  face  of  the  authorities  to  which 
we  have  been  referred.  In  the  modem  authorities  it  is  suggested 
even  that  the  powers  of  extradition  either  to  a  foreign  country 
or  to  a  British  possession  cannot  be  exercised  except  in  accordance 
with  the  laws  which  prescribe  in  detail  the  precautions  to  be  taken 
to  prevent  unwarrantable  interference  with  individual  liberty. 
In  my  opinion  extradition  cannot  be  had  in  the  one  case  or  in  the 
other  without  complying  with  the  forms  prescribed  by  those 
Statutes. 

But;  even  if  that  proposition  were  true,  it  would  by  no  means 
follow  that  any  constable  could  set  the  law  in  motion — that 
this  great  prerogative  power,  supposed  to  be  an  incident  of 
sovereignty,  could  be  put  in  motion  by  anj'^  constable  who  thought 
he  knew  the  law  of  a  foreign  countiy,  and  thought  it  desirable 
that  a  person  whom  he  suspected  of  having  offended  against  that 
law  should  be  surrendered  to  that  country  to  be  punished. 

There  is  therefore  no  authority  in  support  of  the  defence  set  up 
in  answer  to  the  plaintifi's  claim.  The  result  is  that  the  learned 
Judge  of  the  County  Court  ought  to  have  granted  a  new  trial, 
and  that  the  Supreme  Court  should  have  allowed  the  appeal  from 
his  refusal  to  do  so.     The  appeal  must  therefore  be  allowed. 

We  granted  special  leave  to  appeal  in  this  case  for  two  reasons, — 
and  no  objection  has  been  taken  to  our  doing  so.  The  first  reason 
was  that  the  denial  of  a  suitor^s  right  under  the  County  Court  Act 
1890  to  obtain  a  new  trial  under  the  circumstances  I  have  set  out, 
seemed  to  be  a  matter  of  considerable  general  importance.  The 
Statute  confers  that  right  on  every  suitor  who  has  not  received 
justice  in  the  most  general  terms.  The  other  ground  was  that  the 
right  of  a  constable  to  an-est  without  warrant  on  suspicion  of  a 
felony  committed  outside  the  State  or  the  Commonwealth  was  also 
a  matter  of  importance. 


Barton  J.     This  is  an  appeal  from  the  judgment  of  the  Full 
Court,  delivered  the  9th  February  last,  dismissing  an  appeal  from 
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an  order  of  the  County  Court  made  by  Judge  Gaunt  on  the  14th   H.  C.  of  A. 
September,  1904.   By  this  order,  the  learned  Judge  had  refused  to        ^^^' 
grant  a  new  trial  of  an  action  brought  by  the  appellant  against 
the  respondent,  which  had  come  before  him  with  a  jury,  and  had 
arisen  out  of  the  following  circumstances. 

Brown,  the  appellant,  was  present  in  a  Court  of  Petty  Sessions 
during  the  hearing  of  cross  summonses  for  assault,  between  himself 
and  one  Foote.   After  the  hearing  of  the  case  Foote  appears  to  have 
said  something  to  Constable  Lizai*s,  the  defendant  and  respondent, 
which  excited  his  suspicion.   Foote  told  Lizars  that  Brown  had  said 
that  he  did  a  "moon-light  flit"  from  South  Africa  where  he  had 
"nicked"  (which  I  suppose  means  stolen  or  embezzled)  £400.   This 
incited  Lizars  to  look  up  the  Victorian  Police  Gazette,  where  he 
found  a  description  of  a  man  resembling  Brown,  as  he  thought. 
There  was  apparently  a  photograph  also  which,  Lizars  thought, 
showed  a  resemblance  to  Brown.      No  doubt  the  Police  Gazette 
also  contained  a  statement  that  the  subject  of  the  description  and 
photograph  was  wanted  on  a  charge  of  having  embezzled  money 
in  Natal.      These  circumstances  seemed  to  Lizars  to  justify  him 
in  arresting  Brown  on  suspicion  of  having  committed  a  felony  in 
Natal,  and  he  did  arrest  Brown,  and  brought  him  before  a  magis- 
trate, who  discharged  him.     Brown  thereupon  brought  a  County 
Court  action  against  Lizars  based  first  on  malicious  prosecution, 
and  secondly  on  false  imprisonment.     At  the  trial  the  first  cause 
of  action  was  abandoned,  and  the  case  rested  upon  the  complaint 
of  false  imprisonment  alone.     The  defence  was  that  the  defendant 
had  arrested  the  plaintiff  on  reasonable  suspicion  of  having  com- 
mitted a  felony.     The  matter  in  evidence  to  sustain  that  defence 
consisted  of  the  facts  I  have  mentioned,  and  therefore  the  defence 
amounted  to  this,  that  facts  which  would  justify  a  constable  in 
arresting  without  a  warrant  a  citizen  of  Victoria  on  suspicion  of 
having  committed  a  felony   in  Victoria,  would  be  sufficient  to 
justify  the  arrest  without  a  warrant  of  a  person  coming  here  from 
another  country  on  suspicion  of  his  having  committed  a  like 
offence  in  that  country.     The  arrest  being  primd  fade  a  trespass 
would  entitle  the  plaintiff  to  a  verdict  unless  legally  justified,  so 
that    it   was   incumbent   upon   the   defendant  to   establish   his 
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H.  C.  OF  A.  defence.   Whether  he  has  discharged  that  onus  is  a  question  to  be 
^ '^       determined  after  several  technical  questions  have  been  dealt  with. 

The  questions  are  really  four  in  number,  viz. :  (i.)  Was  the 
matter  a  proper  subject  of  a  new  trial  motion  in  the  County 
Court,  i.e.,  had  the  County  Court  Judge  power  to  grant  a  new 
trial  ?  (II.)  If  the  power  existed,  was  the  County  Court  Judge 
wrong  in  refusing  a  new  trial  ?  (ill.)  If  he  was  wrong,  did  an 
appeal  lie  to  the  Full  Court  ?  (iv.)  If  an  appeal  lay  to  the  Full 
Court,  were  they  wrong  in  dismissing  it  ?  A  negative  answer  to 
any  one  of  these  questions  would  be  fatal  to  this  appeal. 

I  will  refer  now  to  some  provisions  of  the  County  Court  Act 
1890  which  will  be  seen  to  be  of  importance  in  answering  these 
questions.      The  first  is  sec.  82,  the  material  part  of  which  is 
as  follows: — "On  answer  being  made  in  C!ourt  by  the  defendant 
the   Judge,  or  the   Judge   and  jury,  as  the  case  may  be,  shall 
proceed  to  try   the  cause   and   give  their  verdict  without  any 
formal  joinder  of  issue."     Then  sec.  93  provides  that,  in  case 
of  trial  by  a  jury,  "  when  a  verdict  is  given  judgment  shall  be 
entered  in  accordance  with  the  verdict."     Sec.  31  provides  that 
the  registrar   or   deputy  registrar   "  shall   make   entries  in  the 
register  of   all  verdicts  orders  decrees  and  judgments"   of  the 
Court.      Sec.  96  provides  that  "every  judgment     .     .     .      shall 
be  entered  in  the  said   register     .     .     .     and   no   other  record 
thereof  shall  be  necessaiy ;  and  every  such  judgment  except  as 
herein  provided  shall  be  final  and  conclusive  between  the  parties. 
But  the  Judge  shall     ...     in  every  case  whatever  have  the 
power,  and  as  often  as  he  shall  think  tit,  to  order  a  new  trial" 
Finally  as  to  appeals,  sec.  133,  as  amended  by  Act  No.   1348, 
provides  that : — "  Any  party  to  any  action  suit  matter  or  pro- 
ceeding in  any  C!ounty   Court   who   shall  be   dissatisfied   with 
any  judgment  decree  or  order  of  the  said  Court     .     .     .     may 
appeal  from  the  same  to  the  Supreme  Court     .     .     .     and  the 
Supreme  Court  shall  decide  the  matter  of  such  appeal  and  make 
such  order  therein  as  shall  be  just,  and  may  either  dismiss  such 
appeal  or  reverse  or  vary  the  judgment  decree  or  order  appealed 
from,  and  may  direct  the  cause  to  be  re-heard  before  any  Judge 
of  the  Supreme  Court,  but  shall  not  in  any  case  remit  the  cause  for 
re-hearing  before  the  Judge  of  the  C!ourt  from  which  such  appeal 
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shall  have  been  brought     .     .     . 
in  the  form  of  a  case,"  &c. 

I  think  the  first  question — Had  the  County  Coui-t  Judge 
power  to  grant  a  new  trial  ? — may  be  disposed  of  in  a  few  words. 
As  in  sec.  96  it  is  enacted  that  the  Judge  shall  "  in  every  case 
whatever  have  the  power,  and  as  often  as  he  shall  think  fit,  to 
order  a  new  trial,"  is  there  anything  else  in  the  Act  to  limit 
the  power  so  granted  ?  I  can  find  nothing.  We  have  found 
no  limit  assigned  either  in  the  Act  or  in  the  arguments  which 
have  been  addressed  to  us,  nor  have  we  been  referred  to  any 
case  in  which  a  limit  of  any  kind  has  been  imposed  on  the 
exercise  of  that  power  as  a  result  of  judicial  construction.  It 
seems  to  me  to  result  from  those  words  that  we  must  hold  that  the 
power  existed  in  the  present  case,  especially  having  regard  to  the 
strong  and  wide  character  of  the  words  used. 

As  to  the  second  (juestion — Having  the  power  to  grant  a  new 
trial,  was  the  County  Court  Judge  wrong  in  refusing  to  grant 
one?  What  appears  to  have  taken  place  at  the  trial  was  this: — 
The  facts  as  I  have  described  them  having  been  given  in  evidence, 
the  defence  stated  in  answer  to  the  Court  was:  "The  defendant 
denies  the  assault  and  denies  the  false  imprisonment.  The 
defendant  was  at  all  material  times  a  police  constable.  The  defend- 
ant arrested  the  plaintiff  in  the  execution  of  his  duty  as  he  had 
reasonable  grounds  to  suspect  that  he  (the  plaintiff)  had  committed 
a  felony." — It  will  be  noticed  that  that  defence  is  stated  in  the 
widest  terms  and  without  apparent  limitation  to  the  question 
involved. — "The  defendant  denies  malice  and  alleges  no  want 
of  reasonable  and  probable  cause."  The  denial  of  malice  need 
not  trouble  us  now.  The  evidence  having  been  gone  into  and 
having  occupied  several  daj'^s,  we  come  to  the  24th  August,  1904, 
and  find  those  notes  of  the  County  Court  Judge  which  are  em- 
bodied in  the  special  case  stated  for  the  Full  Court.  "  I  sum  up. 
I  tell  the  jury  that  the  question  is  not  one  of  the  guilt  or  innocence 
of  Brown  but  of  the  suspicion  on  which  Brown  was  arrested  being 
a  reasonable  suspicion."  The  learned  Judge  himself  seems  to  have 
treated  the  case  as  if  it  were  one  depending  upon  the  ordinary 
domestic  law  of  justification  for  an  arrest  under  the  laws  of  the 
^X)untry  in  which  the  arrest  takes  place.    The  learned  Judge  then 
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H.  C.  OF  A.   asked  the  jury  four  questions.     [His  Honor  read  the  questions 
and   continued.]     The  jury   answered   each   of  these   questions 
in  the  affirmative,  and,  contingently  upon  a  verdict  being  ulti- 
mately entered  for  the  plaintiff,  they  assessed  the  damages  at  £20. 
The  note  of  the  learned  County  Court  Judge  then  goes  on: — 
"Reasonable  and  probable  cause.     Verdict  for  defendant   with 
costs."     In  the  fii-st  place  was  the  defence  set  up  good  in  law  ? 
I  think  it  was  not.     The  defence  was  the  ordinary  one  of  an 
arrest  on  reasonable  suspicion  that  the  person  arrested  had  com- 
mitted a  felony,  which,  on  its  face,  does  not  seem  applicable  to 
the  facts  of  reasonable  suspicion  of  a  crime  committed  abroad 
under  the  circumstances  now  to  be  considered.     Now,  how  do 
we  know  that  embezzlement  is  a  felony  in  Natal  ?    Dealing  with 
the  matter   apart  from  statutory  provision,  we  have  no  proof 
given  by  the  defendant  of  what  the  law  of  that  colony  is.     Even  if 
it  were  shown  that  the  law  thei'e  is  British  in  its  complexion,  that  is 
not  enough.     There  are  various  distinctions  between  felonies  and 
misdemeanours  in  the  several  British  communities.  In  Victoria  it  is 
enacted  that  certain  specified  offences  shall  be  felonies,  and  others 
misdemeanours.     In  New  South  Wales  the  distinction  depends  on 
whether  the  offence  is  punishable  with  penal  servitude.     While  on 
the  one  hand  we  know  of    such  variations  between  this  and  the 
neighbouring  State  of  New  South  Wales,  on  the  other  hand  we  do 
not  know  that  embezzlement  is  a  felony  in  Natal.    It  may  be  men- 
tioned that  the  plaintiff  might  have  had  a  writ  of  habeas  coitus 
under  sec.  12  of  the  Habeas  Corpus  Act  (31  Chas.  II.  c.  2),  unless  it 
could  have  been  shown  that  he  came  within  sec.  16  of  that  Act.    It 
appears  to  be  reasonably  clear,and  all  the  more  because  it  never  has 
been  doubted,  that  Sec.  12  of  that  Act  applies  to  all  the  Australian 
States,  that  is  to  say,  that  it  applies  to  the  arrest  and  taking  away 
of  a  person  in  the  Australian  States,  and  I  see  no  reason  whatever 
to  doubt  that  it  is  part  of  the  law  of  England  brought  here  at  the 
time  of  the  settlement  of  this  colony,  or,  if  not,  that  it  is  law  here 
under  9  Geo.  IV.  c.  83,  under  which  the  laws  and  Statutes  of 
England  were  made  law  here  so  far  as  applicable.     There  is  a 
qualification  to  sec.  12  of  the  Habeas  Corpus  Act,  viz.,  sec.  16, 
which  provides  that: — "If  any  person  or  persons  at  any  time  resiant 
in  this  realm  shall  have  committed  any  capital  offence  in  Scotland 
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or  Ireland,  or  any  of  the  islands  or  foreign  plantations  of  the  King,  ^-  ^-  ®'  '^• 
his  heirs  or  successors,  where  he  or  she  ought  to  be  tried  for  such 
offence,  such  person  or  persons  may  be  sent  to  such  place,  there  to 
receive  such  trial,  in  such  manner  as  the  same  might  have  been 
used  before  the  making  of  this  Act,  anything  herein  contained  to 
the  contrary  notwithstanding."  This  is  the  section  to  which 
reference  was  made  in  connection  with  some  cases  decided  in 
England,  but  the  words  "  capital  offence  "  are  no  doubt  used  as  a 
designation  of  felony,  as  all  felonies  at  one  time  were  capital 
offences,  and  it  may  be  that  they  are  used  in  that  section  in  that 
sense.  Even  supposing  that  to  be  the  sense  of  it,  embezzlement 
would  still  have  to  be  established  to  be  a  felony  within  the  mean- 
ing of  that  section,  and  that  is  a  felony  according  to  the  law  of 
the  place  in  which  it  is  alleged  to  have  been  committed.  But 
several  English  cases  have  been  cited  to  us,  viz.,  R.  v.  Lii^ndy  (1) : 
R.  V.  Kimberley  (2) ;  Mure  v.  Kaye  (3) ;  and  East  India  Company 
V.  Campbell  (4).  Stephen,  in  his  History  of  the  Criminal  Law 
(ed.  of  1883),  vol.  ii.,  p.  66,  refers  to  the  two  cases  last  mentioned, 
and  points  out  that  the  power  assumed  by  the  dicta  in  them, 
if  it  ever  existed  at  common  law,  has  been  entirely  super- 
seded by  subsequent  legislation.  He  says : — "The  law  of  England 
upon  extradition  is  extremely  modem,  and  lies  in  a  very 
short  compass: — There  are  only  two  English  cases  in  which  it 
was  asserted,  though  even  in  those  cases  it  was  not  decided, 
that  a  power  of  delivering  up  a  person  suspected  of  crime  to  a 
foreign  nation  demanding  his  suiTender  exists  at  common  law. 
These  are  East  India  Company  v.  Campbell  (4),  and  Mure  v. 
Kaye  (3).  In  Mure  v.  Kaye,  the  question  arose  upon  the  plead- 
ings in  an  action  for  false  imprisonment,  part  of  which  had  been 
in  Scotland,  and  Mr.  Justice  Heath  observed,  rather  by  way  of 
illustration  than  because  it  was  in  any  way  necessary  to  the  case, 
*  By  the  comity  of  nations  the  country  in  which  the  criminal  has 
been  found  has  aided  the  police  of  the  country  against  which  the 
crime  was  committed  in  bringing  the  criminal  to  punishment,' 
and  he  mentioned  a  case  in  *  Lord  Loughborough's  time '  in  which 
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H.  0.  OF  A.  '  it  was  held ' — he  does  not  say  where  or  by  whom — that  the 
190o.  crew  of  a  Dutch  ship  who  had  mastered  the  vessel  and  brought 
her  into  Deal  miglit  be  sent  to  Holland.  This  faint  trace  of 
evidence  of  any  such  power  existing  by  the  common  law  has  been 
entirely  superseded  by  subsequent  legislation  " — no  doubt  by  the 
Extradition  Act  and  the  Fugitive  Offenders  Act. 

Sir  Edward  Clarke  in  his  work  on  Extradition  (4th  ed.),  has 
something  to  say  about  those  cases  at  pp.  23,  24: — "As  to  the  com- 
mon law  of  England  upon  the  duty  of  according  extradition,  five 
cases  have  been  cited:  Rex  v.  Hutchinson ;  Rex.  v.  Liindy;  Rex 
y.  Kiniberley;  East  Indict  Company  v.  Cam-phelL \  dJiA  Mure  v. 
Kaye,  Of  these  cases  the  first  three  do  not  touch  the  subject 
of  extradition  at  all.  .  .  .  In  the  cases  of  LwTidy  and  Kim- 
berley,  the  only  point  decided  was  that  Ireland  came  within 
the  proviso  of  the  Habeas  Corpus  Act,  that  persons  accused 
of  crime  in  any  part  of  the  King's  dominions  might  be  sent 
thither  for  trial.  In  neither  of  the  other  cases  was  a  decision 
as  to  the  legality  of  extradition  necessary,  but  in  each  a  very 
clear  opinion  was  expressed.  The  case  of  the  East  India 
Company  v.  Camj^bell  was  tried  in  1749,  on  the  equity  side 
of  the  Court  of  Exchequer,  Lord  Chancellor  Hardwicke  and 
Chief  Baron  Parker  taking  part  in  the  decision.  It  was  there 
laid  down  in  the  judgment  of  the  whole  Court,  that  the  Govern- 
ment may  send  a  prisoner  to  answer  for  a  crime  wherever  com- 
mitted, that  he  may  not  involve  his  country,  and  to  prevent 
reprisals.  Mr.  Justice  Heath,  whose  opinion  on  this  point  was 
given  in  Mure  v  Kaye  (1811),  wa,s  a  Judge  of  very  high  reputa- 
tion, and  his  dictum  was  not  dissented  from  by  the  other  membere 
of  the  Court.  He  said : — *  As  to  the  first  point,  it  has  generally  been 
understood  that  wheresoever  a  crime  has  been  committed  the 
criminal  is  punishable  according  to  the  l^x  loci  of  the  country 
against  the  laws  of  which  the  crime  was  committed,  and  by  the 
comity  of  nations  the  country  in  which  the  criminal  has  been  found 
has  aided  the  police  of  the  country  against  which  the  crime  was 
committed  in  bringing  the  criminal  to  punishment.  In  Lord 
Loughbat'ough's  time  the  crew  of  a  Dutch  ship  mastered  the  vessel, 
and  ran  away  with  her,  and  brought  her  into  Deal,  and  it  was  a 
question  whether  we  could  seize  them  and  send  them  to  Holland, 
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and  it  was  held  we  might,  and  the  same  has  always  been  the  law  H-  ^-  ^'  ^• 
of  all  civilised  countries/"  ^ ^^ 

It  is  to  be  observed  that  this  passage,  while  it  speaks  of  the 
existence  prior  to  Statute  of  the  right  of  extradition,  shows  that 
in  R.  V.  Lundy  (1)  and  R.  v.  Kimberley  (2),  the  only  point  really 
decided  was  that  Ireland  came  within  the  proviso  of  the  Habeas 
Corpus  Act,  and  that  persons  accused  of  crime  in  any  part  of  the 
King's  Dottiinions  might  be  sent  thither  for  trial  The  author 
places  the  origin  of  the  assertion  of  the  right  "to  send  a  prisoner  to 
answer  for  a  crime  wherever  committed"  upon  prerogative  or 
governmental  right.  He  makes  this  even  clearer  at  p.  14  where  he 
says: — "  The  surrender  of  fugitive  criminals  is  an  international 
duty.  It  may  not  be  so  plainly  a  matter  of  right  that  the  refusal 
to  grant  it  should  subject  a  nation  to  the  penalty  of  war,  but  such 
refusal  is  so  clearly  injurious  to  the  country  which  refuses,  and 
to  the  whole  world,  that  it  is  a  serious  violation  of  the  moral 
obligations  which  exist  between  civilised  communities.  In  former 
times,  the  surrender  was  granted  by  a  sovereign  in  virtue  of  his 
own  prerogative;  but  the  recent  course  of  European  legislation 
has  been  to  restrain  this  prerogative,  and  to  cast  upon  the  legis- 
lature of  a  country  the  task  of  providing  for  the  performance  of 
this  duty." 

It  will  be  seen  that  he  adverts  to  the  recent  change  in  the 
course  of  European  legislation,  which  restrains  this  prerogative 
and  regulates  its  exercise  on  lines  of  strict  law.  We  were  referred 
to  a  passage,  which  is  worth  reading  and  is  very  applicable,  in  the 
ETicyclojxedia  of  the  Laws  of  England,  vol.  v.,  at  pp.  267,  268. 
"The  English  lawyers  by  the  eighteenth  century  had  come  to  the 
conclusion  that  the  laws  of  England  did  not  permit  the  arrest  or 
surrender  of  fugitive  offenders  from  foreign  States.  This  is 
distinctly  expressed  by  opinions  of  Attorneys-general  in  1763,  and 
in  1769  ;  and  from  the  case  of  Count  St,  Gemiaina  (3),  this  view 
seems  to  have  been  accepted  by  the  executive.  Similar  views 
have  been  expressed  during  this  century  by  Attorneys-general, 
e.gr.,  in  1836,  when  the  Government  was  advised  that  it  would  be 
illegal  to  surrender  to  Spain  even  the  worst  of  a  shipload  of  con- 
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H.  0.  OF  A.  victs  wrecked  on  the  Bahamas ;  and  a  similar  opinion  was  given 
in  1854  as  to  the  seizure  of  deserters  from  a  Russian  public  vessel. 
The  dicta  in  Mure  v.  Kaye  (1)  have  never  been  accepted  as  a  safe 
guide,  either  to  the  Crown  or  the  magistrate :  Clarke  on  Extradi- 
tion, 3rd  ed.,  p.  26.  There  are  dicta  of  Blackstone,  1  Com.,  366, 
and  Chitty  {Pleas  of  Crown,  ed.  1820,  p.  49)  to  the  eiFect  that  the 
Crown,  by  its  prerogative,  can  expel  even  alien  friends  ;  but  there 
does  not  seem  to  have  been  any  attempt  since  the  Revolution  to 
exercise  such  prerogative,  and  the  extrusion  of  alien  friends  has 
since  then  always  been  effected  by  statutory  authority  ;  and  while 
in  other  States  treaties  and  Acts  have  been  regarded  as  merely 
regulating,  internationally  and  municipally,  the  cases  in  which, 
and  the  conditions  on  which,  offendera  will  be  surrendered,  the 
constitutional  law  of  England  admits  indeed  the  treaty-making 
power  of  the  Crown,  but  denies  the  treaty  any  extra-territorial 
validity  without  parliamentary  sanction:  Walker  v.  Baird  (2), 
and  does  not  permit  the  Crown,  under  any  prerogative  claim,  to 
surrender  fugitives  in  any  case  not  warranted  by  Statute. 

"  So  far  as  any  matter  can  be  established  without  direct  judicial 
decision,  this  was  settled  in  the  Creole  Case  in  1841,  when  slaves 
on  an  American  ship  seized  the  ship  and  carried  her  into  the 
Bahamas.  Surrender  of  the  slaves  was  demanded,  on  the  ground 
that  they  had  committed  murder  and  piracy.  Every  lawyer  in 
Parliament  agreed  that  their  surrender  would  be  illegal ;  and 
when  the  Ashburton  Treaty  was  passed  in  1843,  it  was  judged 
necessary  to  give  it  municipal  validity  by  Statute  (6  &  7  Vict.  c. 
76) ;  and  see  Schedule  3  to  the  Extradition  Act  1870,  and  U,S. 
V.  RauscJier  (3)." 

As  to  the  rights  and  duties  of  parts  of  the  Empire  inter  se,  in 
this  regard,  the  present  legislative  power  is  in  the  Imperial 
Statute  44  &  45  Vict.,  c.  69,  known  as  the  Fugitive  Offenders 
Act  1881.  Before  passing  from  that  I  should  mention  another 
passage  in  Clarke  on  Extraxlitiooi,  at  p.  26,  where  he  speaks  of 
the  cases  cited  by  Mn  Robinson  in  his  able  argument.  .  He  says : — 
"  Upon  the  authority  of  East  India  Company  v.  CampbeU  and 
Mv/re  V.  Kaye,  it  is  laid  down  in  Chitty  on  the  Criminal  Law, 
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(1826),  that  *  an  English  magistrate  may  also  cause  to  be  arrested,  H-  ^-  <>^  ^ 
and  committed  for  trial,  any  offender  against  the  Irish  law,  or 
accused  of  having  perpetrated  a  crime  in  a  foreign  country '  (p.  14) ; 
and  '  if  a  prisoner,  having  committed  a  felony  in  a  foreign  country, 
come  into  England,  he  may  be  arrested  here  and  given  up  to  the 
magistrates  of  the  country  against  the  laws  of  which  the  offence 
was  committed  '  (p.  16).  These  opinions  may  have  been  correct, 
but  they  have  ceased  to  be  law  now.  If  any  magistrate  were  now 
to  arrest  a  person  on  this  ground,  the  validity  of  the  commitment 
would  certainly  be  tested,  and,  in  the  absence  of  special  legislative 
provisions,  the  prisoner  as  certainly  discharged  upon  application 
to  one  of  the  superior  Courts." 

It  is  not  even  asserted,  much  less  proved,  that  the  plaintiff's 
arrest  took  place  in  any  such  way  as  to  entitle  the  defendant  con- 
stable to  the  protection  of  the  Fugitive  Offenders  Act  1881.  There 
has  not  been  any  warrant,  and  the  claim  to  be  justified  in  arresting 
without  one  is  in  itself  an  abandonment  of  the  protection  of  the 
Act.  It  is  unnecessary  therefore  to  discuss  the  question  whether 
the  charge  before  the  magistrate  of  an  embezzlement  committed 
in  Natal,  without  any  proof  that  it  is  punishable  as  prescribed  in 
sec  9,  would  enable  the  arresting  constable  to  rely  on  that  pro- 
vision of  the  Act.  It  seems  to  me  that  the  law  in  this  respect 
qualifies  the  exercise  of  the  prerogative  to  this  extent,  that  apart 
from'  the  exercise  of  the  treaty  making  powers  and  legislation 
hereupon,  which  is  matter  between  the  Empire  and  a  foreign 
State,  the  statutory  provisions  which  regulate  municipally  the 
arrest  of  foreign  offenders,  are  the  only  provisions  under  which 
the  defendant  could  have  sought  for  justification,  and  he  has 
not  brought  himself  within  them.  It  appears,  then,  that  there 
has  been,  according  to  the  Judge's  notes,  which  are  part  of  the 
special  case,  a  verdict  for  the  defendant  quite  indefensible  in  law. 
As  sec.  96  of  the  County  Court  Act  1890  gives  the  Judge  power 
to  order  a  new  trial "  in  every  case  whatever,"  why  should  he  not 
have  exercised  that  power  in  the  present  case  ?  I  do  not  find  any- 
thing to  show  that  the  learned  Judge  ever  considered  the  merits 
of  the  new  trial  motion.  He  appears  to  have  dismissed  it  with 
the  view  of  letting  the  question  be  determined  by  the  Supreme 
Court  on  appeal.   As  to  whether  the  findings  of  the  jury  in  answer 
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to  the  Judge's  questions  amounted  to  a  verdict,  lam  on  the  whole 
of  opinion  that  they  did.     There  are  two  or  three  affidavits  as  to 
what  happened  at  tlie  trial,  but  I  think  we  ought  to  be  guided 
by  the  learned  Judge's  notes,  and  no  doubt,  according  to  them, 
a  verdict  for  the  defendant  appears  to  have  been  given.     The 
effect   of  the    findings    is    this,   that    the   defendant    constable 
acted  (i.)  on  information  given  him  by  a  person  who  informed 
him  that  the  plaintiff  had  admitted   a  ** moonlight  flit"   from 
South  Africa,  where   he  had  "nicked"  or  stolen   £400;  (ii.)  on 
a  report  in  the   Victorian  Police  Gazette  of  the  embezzlement 
at  Durban  in  Natal  of  £400;  that  the  constable  had  on   the 
information  before  him  arrested  the  plaintiff  "on  suspicion  of 
having  committed  such  felony;"  and  in  so  doing  he  had  enter- 
tained an  honest  belief,  such  as  would  operate  on  the  mind  of  a 
reasonable  man,  in  the  truth  of  the  statement  he  had  received. 
If  this  was  not  a  verdict  at  all  there  was  of  course  a  complete 
mistrial,  such  as  under  sec.  96  of  the  County  Court  Act  1890 
would  unquestionably  be  ground  for  a  new  trial — the  only  means 
provided  by  this  Act  for  bringing  about  a  proper  result  in  such 
event.     But  taking  it  as  a  verdict,  then  it  appears  to  me  that  it 
was  evidently  arrived  at  on  a  misdirection  by  the  Judge,  for  it 
is  scarcely  possible  that  any  jury  could  hear  the  questions  put 
without  coming  to  the  conclusion  that  tlie  Judge  intended  them 
to  take  from  him  as  the  law  that  embezzlement  in  Natal  was 
a  felony,  in   the  sense  that  any  officer  of  the  Victorian  police 
force,   reasonably    suspecting   a   person   in    Victoria   of   having 
committed  embezzlement  in  Natal,  was  protected  by  the  law  in 
arresting  that  person.     It  being  necessary  that  judgment  should 
be  entered  in  accordance  with   the   verdict  (sec.  93),  and   the 
making  of  such  entry  being  the  duty  of  the  registrar  (sec.  31),  the 
Judge  ordered  such  entry  of  judgment  to  be  made.     I  am  of 
opinion  that  as  a  matter  of  law  he  was  wrong  in  directing  judg- 
ment to  be  entered  for  the  defendant  on  that  verdict,  because  it 
was  not  in  law  a  verdict  for  the  defendant  at  all.     Moreover  in 
Sheehan  v.   Park  (1)  Higinhotham  J.  said: — "The  direction  of 
the  Judge  in  this  case  may  have  tended  to  embarrass  the  jury," 
and  he  based  his  decision  on  the  ground  that  a  verdict  against 
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the  evidence  had  resulted  from  this  cause.     I  should  say,  having  1^-  C-  ^'  ^ 
reference  to  what  appears  to  us  to  be  the  law,  that  the  jury  could  ^ 

not  have  been  more  embaiTassed  than  they  were  by  the  way  the 
Judge  left  the  case  to  them,  unless  the  learned  Judge  clearly 
intended  to  convey  to  them  the  view  of  the  law,  as  to  justification 
for  arrest,  which  seems  to  us  to  be  untenable.  Where,  as  in  the 
present  case,  the  proceedings  in  the  court  of  first  instance  have 
been  either  abortive  or  directed  to  the  wrong  question,  it  would 
be  a  denial  of  justice  if  we  held  that  this  appellant  could  not  have 
redress. 

So  I  come  to  the  third  question : — A  new  trial  having  been 
erroneously  refused  by  the  County  Court  Judge,  did  an  appeal  lie 
to  the  Supreme  Court?  Sec.  133  of  the  County  Court  Act  1890 
is  very  strongly  expressed.  It  says  (leaving  out  the  words  which 
Act  No.  1348  has  eliminated): — "  Any  party  to  any  action  suit 
matter  or  proceeding  in  any  County  Court  who  shall  be  dissatisfied 
with  any  judgment  decree  or  order  of  the  said  Court  .  .  . 
may  appeal  from  the  same  to  the  Supreme  Court  .  .  .  and 
the  Supreme  Court  shall  decide  the  matter  of  such  appeal  and 
make  such  order  therein  as  shall  be  just,  and  may  either  dismiss 
such  appeal  or  reverse  or  vary  the  judgment  decree  or  order 
appealed  from,  and  may  direct  the  cause  to  be  reheard,"  &c.  It 
is  true  there  was  a  right  in  the  plaintiff  to  appeal  direct  to  the 
Supreme  Court  without  going  to  the  County  Court  Judge  for  a 
new  trial.  But,  with  great  respect,  I  am  unable  to  see  that  a 
prior  resort  to  the  Judge  on  new  trial  motion  takes  away  the 
right  to  appeal  against  the  refusal  of  a  new  trial.  In  Sheelum  v. 
Park  (1)  the  appeal  was  really  based  on  the  direction  of  the 
Judge  of  the  County  Court.  That  is  what  Stawell  C.J.  says. 
Although  the  appellant  could  here  have  gone  direct  to  the  Full 
Court  by  way  of  appeal,  is  he  to  be  precluded  from  appealing 
against  an  erroneous  order  of  the  County  Court  Judge  to  whom 
he  has  gone  for  redress  in  the  first  instance  ?  Stawell  C.J.  says 
(2):  "It  is  a  very  unusual  course  to  appeal  directly  from  the 
verdict  of  a  jury,  without  asking  the  Judge  of  the  County  Court 
to  express  his  opinion  as  to  whether  there  ought  to  be  a  new  trial. 
But  if  the  Act  allows  this  to  be  done,  this  Court  must  entertain 
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the  appeal.     The  present  County  Court  Act  is  an  amendment  of  a 
previous  Statute,  and  it,  in  effect,  renders  the  verdict  of  the  jury 
the  judgment  of  the  Court,  where  it  has  not  been  set  aside  by  the 
Judge.     The  appeal  is  given  in  general  terms  from  the  judgment 
of  the  Court.     It  is,  therefore,  necessary  for  this  Court  to  give  its 
decision  on  that  judgment,  although  it  is  deprived  of  the  advantage 
of  having  the  reasons  which  the  Judge  might  have  given,  if  he  had 
been  applied  to,  and  deemed  it  right  to  refuse  an  application  for  a 
new  trial.     The  appeal  is  really  based  on  the  direction  of  the 
Judge."     Now,   in  the  case  of  Caffyn  v.   W.  Hovxird  Smith  & 
Sons  Ltd,  (1),  it  was  decided  that  an  appeal  lies  to  the  Supreme 
Court  from  orders  of  the  County  Court  interlocutory  or  final,  and 
therefore  that  an  order  of  the  County  Court  Judge  granting  a 
new  trial  is  the  subject  of  an  appeal.     Many  years  before  it 
had  been  held  in  Cooper  v.  Higgins  (2),  that  such  an  order  was  not 
the  subject  of  an  appeal,  because  the  granting  of  a  new  trial  is  not 
conclusive;  but  the  later  opinion  of  the  Court,  which  I  see  no  reason 
for  questioning,  goes  to  the  conclusion  that  all  judgments  or  orders, 
whether  final  or  interlocutory,  may  be  the  subject  of  appeal.     If 
that  be  so,  I  do  not  see  how  the  conclusion  can  be  escaped  that 
the  order  of  the  Judge  refusing  a  new  trial  is  a  fit  subject  for 
appeal  to  the  Full  Court,  and  therefore  I  am  of  opinion  that  an 
appeal  did  lie  to  the  Full  Court.     But  it  is  objected  on  the  part 
of  the  respondent  that  the  appellant's  objection  to  tlie  view  of  the 
law  put  forward  by  the  learned  Judge  was  taken  too  late.   It  was 
taken  at  the  time  of  the  trial,  but  after  the  findings  of  the  jury. 
On  this  question  a  conclusive  authority  exists   in   the   case  of 
Hundley  v.  The  London,  Edinburgh  and  Glasgow  Assurance  Co. 
(3).     There  the  objection  to  the  direction  of  the  Commissioner  of 
the  City  of  London  Court  had  not  been  taken  during  the  course 
of  the  trial  nor  during  the  summing  up,  but  was  made  for  the 
first  time  upon  the  application  for  a  new  trial.     The  main  ground 
was  that  the  Judge  had  misdirected  the  jury.     The  new  trial  was 
refused  by  the  County  Court  Judge,  and  an  appeal  was  taken  to 
the  High  Court.     Lord  Alverstone  C.J.  said  (4):  "In  this  case  I 
think  it  is  impossible  to  come  to  any  other  conclusion  than  that 


(1)  IS  V.L.R.,  245  ;  13  A.L.T.,  276. 

(2)  6  V.L.R.  (L.),  186. 


(3)  (1902)1  K.B.,  350. 

(4)  (1902)  1  K.B.,  350,  at  p.  351, 


2  C.L.R.] 


OF    AUSTRALIA. 


865 


Brown 

V. 
LiZARS. 


Barton  J. 


there  has  been  a  serious  misdirection  by  the  Judge  at  the  trial.  H.  C.  of  A. 
He  seems  to  have  led  the  jury  to  think  that  circumstances  which  ^^^' 
would  clearly  justify  the  dismissal  of  the  plaintiff  from  his 
employment  might  be  treated  as  not  justifying  it  because  of  certain 
other  matters  which  had  no  connection  with  them  at  all/'  (I  may 
add  that  that  case  so  far  is  parallel  to  the  case  we  are  now  con- 
sidering.) "  The  case  must  therefore  go  back  for  a  new  trial.  I 
wish  to  add  a  few  words  with  respect  to  what  I  understand  to 
be  the  law  and  practice  relating  to  applications  in  this  Court  for 
new  trials  in  the  County  Court.  If  the  parties  desire  to  come 
straight  to  this  Court  by  way  of  appeal  from  the  judgment  of  the 
County  Court  Judge  they  must  take  the  point  of  law  at  the  trial. 
If  they  desire  to  apply  to  the  County  Court  Judge  for  a  new  trial 
on  the  gi-ound  of  misdirection,  they  are  entitled  to  do  so,  even 
though  they  have  not  interposed  in  the  course  of  the  summing 
up  ;  and  upon  his  refusal  to  grant  a  new  trial  they  are  entitled  to 
appeal  to  this  Court.  Speaking  for  myself,  I  think  the  latter  is 
the  better  course  to  adopt,  for  I  do  not  think  it  is  a  prudent  thing, 
and  certainly  not  in  the  interests  of  the  orderly  conduct  of  the 
trial,  that  there  should  be  constant  inteiTuptions  of  the  Judge 
whose  duty  it  is  to  direct  the  jury.  Mr.  Giveen  has  contended 
that  it  is  a  condition  precedent  to  an  application  to  the  County 
Court  Judge  for  a  new  trial  on  the  ground  of  misdirection,  and 
a  fortiori  to  an  appeal  to  this  Court  from  a  refusal  by  the  County 
Court  Judge  to  grant  a  new  trial  on  the  ground  of  misdirection, 
that  the  objection  to  the  direction  should  have  been  taken  at  the 
trial.  I  do  not  understand  that  to  be  the  law.  The  case  of 
Clifford  v.  Thames  Ironworks  and  Shipbuilding  Co,  (1),  upon 
which  he  relied,  I  understand  to  have  been  a  case  in  which  the 
parties  objecting  to  the  direction,  instead  of  applying  to  the 
County  Court  Judge  in  the  first  instance  for  a  new  trial,  came 
direct  to  this  Court  by  way  of  appeal  from  the  Judge  at  the 
trial,  which  is  not  the  case  here."  From  this  case  and  Clifford 
V.  Thames  Ironworks  and  Shipbuilding  Co.  (1),  there  cited,  it 
appears  that,  if  the  plaintiff  here  had  appealed  direct  to  the 
Supreme  Court  of  Victoria  instead  of  going  first  to  the  County 
Court  Judge  to  ask  for  a  new  trial,  the  point  that  he  had  taken 
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his  objection  too  late  would  probably  have  been  arguable.  In 
that  view  he  has  been  prudent  in  going  first  to  the  County  Court 
Judge. 

The  fourth  question  is  this : — It  being  clear  that  an  appeal  lay 
to  the  Supreme  Court  from  the  refusal  of  a  new  trial,  were  their 
Honors  in  error  in  dismissing  it  ?  To  my  mind  this  question  is 
involved  in  the  prior  one  already  discussed,  namely,  whether  a 
new  trial  should  have  been  granted  by  the  County  Court  Judge. 
As  I  think  it  should,  I  must  come  to  the  conclusion  that  the 
Supreme  Court  should  have  allowed  the  plaintiff's  appeal  to  them. 
This  appeal  should,  therefore,  in  my  opinion,  be  sustained,  and  a 
new  trial  ordered. 


O'Connor  J.  It  is  quite  clear  that  a  constable  of  this  State 
cannot  justify  an  arrest  without  warrant  on  the  ground  that  he 
had  a  reasonable  suspicion  that  the  person  arrested  had  committed 
a  felony  in  South  Africa.  Mr.  Robinson  relied  on  several  authori- 
ties, amongst  them  a  passage  in  Ohe's  Magisterial  Synopsis, 
which  appeared  to  support  his  contention,  but  the  modem  authori- 
ties do  not  suppoit  that  view,  and  it  can  no  longer  be  taken  as  a 
correct  statement  of  the  law.  The  duty  of  arrest  and  surrender 
of  fugitive  offenders  from  other  countries  is,  as  pointed  out  in 
CUirke  on  Extradition,  a  matter  of  international  duty,  that  is,  a 
duty  to  be  carried  out  by  the  Executive.  Its  origin  is  in  the 
power  of  the  Executive — the  prerogative  power,  as  it  is  called,  in 
accordance  with  the  comity  of  nations  to  surrender  fugitives  from 
justice  to  their  own  State.  In  modem  times,  no  doubt,  the 
executive  government  has  always  had  conf eiTed  on  it  powers  from 
Parliament  to  regulate  the  performance  of  that  international  duty. 
But  it  has  never  been  decided  that  the  power  has  been  absolutely 
taken  away  from  the  executive  government  to  exercise  that  pre- 
rogative right  on  fitting  occasions.  No  doubt  the  tendency  of 
modern  times  has  been  to  regulate  the  right  of  airest  by  Statute 
as  almost  every  other  like  power  is  regulated. 

But  it  is  not  necessary,  it  appears  to  me,  for  us  to  express  an 
opinion  on  the  large  question  raised  as  to  the  right  of  a  constable 
to  arrest  a  fugitive  offender  from  the  justice  of  another  State, 
where  the  Statute  law  has  given  no  express  authority  in  that 
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behalf,  and  there  has  been  no  express  direction  of  the  Executive. 
The  defence  here  rests  within  much  narrower  limits.     The  con- 
stable admits  that  he  had  no  warrant,  but  justifies  the  arrest 
on  the  ground  that  he  had  the  same  right  to  arrest  the  plaintiff 
on  suspicion  of  having  committed  a  felony  in  South  Africa,  as 
he  would  have  had  to  arrest  a  person  on  suspicion  that  he  had 
committed  a  felony  in  Victoria.     All  arrests  without  warrant  are 
a  derogation  from  the  policy  of  the  common  law,  and  from  the 
provisions  of  Magna  Cliarta.     There  are  some  derogations  from 
Magna  Cliarta  and  from  the  principles  of  the  common  law  which 
are  rendered  necessary  by  the  circumstances  of  the  occasion,  as  is 
pointed  out  in  Chitty'a  Criminal  Law,  2nd  ed.,  vol.  I.,  p.  12,  where  he 
says : — "  It  having  been  enacted  by  Magna  Charta,  that  no  one 
should  be  taken  or  imprisoned  but  by  the  lawful  judgment  of  his 
peers  or  by  the  law  of  the  land ;  it  was,  for  some  time,  insisted 
that  no  one  could  be  deprived  of  his  liberty  for  any  offence,  until 
after  the  finding  of  a  bill  against  him  by  a  grand  jury,  which 
afforded  probable  evidence  that  he  was  guilty.     All  the  deviations 
from  this  rule  have  been  considered  as   encroachments  on  the 
common  law.     An  exception  was  very  early  allowed  to  prevail, 
when  a  thief  was  taken  in  the  rtiainaar,  that  is,  appreliended  with 
the  stolen  goods  actually  in  his  possession.     And  it  is  now  fully 
established,  that  in  eveiy  case  of  treason,  felony,  or  actual  breach 
of  the  peace,  the  party  may  be  arrested  on  suspicion,  before  any 
indictment  is  preferred  against  him."     That  is  an  exception  of 
necessity  to  the  principles  of  Magna  Cfuirta.     Now,  I  think  it 
must  be  evident  that  a  person  arresting  a  supposed  criminal  for  a 
supposed  offence  in  South  Africa  cannot  have  larger  powers  than 
if  he  was  arresting  a  supposed  criminal  who  is  suspected  of  having 
offended  against  the  laws  of  this  State.     Therefore  we  must  see 
whether  the  rule  under  which  the  defendant  acted  can  possibly 
apply  to  the  circumstances  of  an  arrest  on  suspicion  of  a  felony 
committed  outside  Victoria.     There  must  first  of  all  be  suspicion 
of   a   felony.      The   division   under    our   law   of    offences   into 
felonies  and  misdemeanours  is  purely  arbitrary,  and  always  has 
been  so.  The  definition  of  "  felony  "  given  by  CoJce  in  /.  Inst,  39  (a), 
is  as  follows : — "  Every  crime  the  perpetrator  of  which  is,  by  any 
Statute  ordained  to  have  judgment  of  life  or  member  is  a  felony." 
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H.  C.  OF  A.  rpj^Q  ] jg^  q£  capital  crimes  has  entirely  altered  since  that  definition, 
but  the  classification  of  offences  into  felonies  and  misdemeanours 
in  British  possessions  is  on  analogous  lines,  and  still  depends  to 
a  large  extent  upon  the  punishment  imposed  upon  the  particular 
offence.     How  can  it  be  possible  to  apply  a  law  of  that  kind 
to  an  offence  committed  in  a  foreign  country  when,  in  the  first 
place,  the  law  of  that  country  is  a  fact  that  has  not  been  ascer- 
tained by  the  person  making  the  arrest,  and  is  not  known  in 
the  State  in  which  he  is  making  the  arrest,  and  when,  in  the 
second  place,  it  is  impossible  that  the  arbitrary  limit  which  is 
placed  upon  the  term  "felony",  in  that    State  can    have  any 
application  to  the  criminal  law  of  the  foreign  country  ?   From 
the  very  nature  of  the  limitation  it  appears  that  this  authority 
to  arrest  without  warrant  on  suspicion  of  a  felony  which  would 
justify  an  arrest  in  this  State,  can  have  no  application  where  the 
offence  is  committed  outside  this  State,  whether   in  a   foreign 
country  or  in  some  other  British   possession.     There  are  many 
cases  in  which  an  arrest  can  be  made  for  an  offence  committed 
in   another  country,   but   then   the   ordinary  course  under  the 
Fugitive  Offenders  Acts  or  the  Extradition  Acts  must  be  followed. 
There  is  ample  provision  for  carrying  out  these  international 
agreements  made  between  different  British  possessions  or  between 
the  British  Empire  and  foreign  countries,  in  those  Acts  which 
provide  a  special  procedure  which  must  be  followed.     But  these 
Acts,  if  they  are  applicable,  have  not  been  applied  in  this  case,  and 
on  the  principles  of  the  common  law  I  can  see  no  justification 
whatever  for  this  arrest. 

The  verdict  for  the  defendant,  therefore,  was  also  without 
any  justification.  But  the  defendant  says  it  is  to  be  allowed 
to  prevail,  on  the  groimd  that  the  proper  proceedings  were 
not  taken  by  the  plaintiff  to  obtain  a  reversal  of  the  decision 
in  the  County  Court.  I  am  not  able  to  follow  that  reasoning, 
and  I  think  that  an  examination  of  the  sections  of  the  County 
Court  Act  1890  makes  it  plain  that  there  is  a  remedy  against 
the  existence  of  this  verdict  which  on  the  face  of  it  is  altogether 
opposed  to  law.  I  do  not  think  it  was  disputed  by  Mr.  Robin- 
son that  the  Supreme  Court  of  Victoria  had,  under  sec.  133  of 
the  County  Court  Act  1890,  power  to  reverse  the   decision   of 
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the  County  Court  Judge  refusing  to  grant  a  new  trial.  That  H-  C.  of  a. 
appears  quite  apparent  on  the  face  of  the  section.  Then  we 
turn  to  sec.  96  of  that  Act,  which  gives  the  Judge  of  the  County 
Court  power  to  grant  a  new  trial,  and  on  its  face  that  section 
seems  to  embrace  every  possible  ground  upon  which  a  new  trial 
could  be  ordered.  It  is  quite  true,  as  pointed  out  by  Mr.  Robin- 
son, that  the  Judge  cannot  give  effect  to  some  merely  whimsical 
idea  of  his  own  in  granting  a  new  trial.  He  must  exercise  a  legal 
discretion.  But,  exercising  a  legal  discretion,  it  would  appear 
that  every  possible  ground,  upon  which  either  upon  appeal  or  new 
trial  a  verdict  can  be  upset,  is  open  to  the  consideration  of  tlie 
County  Court  Judge  in  ordering  a  new  trial  under  sec.  96.  He 
is  given  that  power  "  in  every  case  whatever."  I  cannot  imagine 
a  wider  scope  for  the  exercise  of  the  power  of  granting  a  new 
trial. 

The  next  question  is,  ought  the  County  Court  Judge  under  the 
circumstances  to  have  exercised  that  power  of  granting  a  new 
trial  ?  It  is  quite  clear  that,  if  the  verdict  was  not  in  accordance 
with  law,  the  Judge  ought  to  have  exercised  the  power.  The 
Judge's  duty,  where  there  is  a  trial  by  a  jury,  is  set  out  in  sec.  93 
of  the  Govnty  Court  Act  1890.  The  verdict  is  to  be  given  by  the 
jury,  and  can  be  given  by  the  jury  only.  Sec.  93  provides  that : — 
"  When  a  verdict  is  given  judgment  shall  be  entered  in  accordance 
with  the  verdict,  subject  to  the  provisions  of  reservation  of  judg- 
ment new  trials  and  non-suit  herein  contained."  It  is  not  necessary 
in  every  case  that  the  jury  shall  find  in  so  many  words  for  the 
plaintiff  or  the  defendant.  I  presume  that  in  the  County  Court, 
as  in  other  Courts,  the  jury  may  find  specially  in  such  a  way  as 
amounts  in  law  to  a  verdict  for  the  plaintifl*  or  for  the  defendant, 
leaving  it  open  for  the  parties  or  the  Judge  to  arrange  for  judg- 
ment being  entered  upon  the  findings  of  fa<;t  by  the  jury.  But  it 
is  quite  clear  that  the  verdict  must  be  the  verdict  of  the  jury, 
and  that  there  must  be  in  the  findings  of  the  jury  the  materials 
of  fact  which  will  enable  the  Judge  to  legally  enter  judgment  in 
accordance  with  the  verdict  either  for  the  plaintiff  or  for  the 
defendant.  The  Judge  in  this  case  entered  judgment  for  the 
defendant.      Let   us  now  consider  whether,  upon  the  verdict  of 

the  jury,  that  was  allowable  in  law.     The  findings  of  the  jury 
VOL.  II.  59 


S70  HIGH   COURT  [1905. 


H.  C.  OP  A. 
1905. 


O  Connor  J. 


amount  to  this,  viz.,  to  findings  of  facts  which  would  be  a  justifi- 
cation for  the  arrest,  if  the  arrest  had  taken  place  on  suspicion 
Brown  of  a  felony  committed  in  Victoria.  But  upon  their  face  the 
LizARs.  findings  show  that  the  offence  was  not  committed  in  Victoria, 
but  in  Durban,  in  South  Africa.  The  jury  also  assessed  the 
damages  at  £20.  On  those  findings  the  defendant  apparently 
moved  to  have  judgment  entered  for  him.  It  is  said  that  the 
plaintiff  was  too  late  in  taking  the  point  that  the  verdict  could 
not  be  entered  for  the  defendant  on  those  findings.  I  can  see 
no  foundation  for  that  argument.  Considering  that  the  verdict 
was  such  that  the  defendant  found  it  necessary  to  move  that 
judgment  should  be  entered  for  him,  and  made  that  motion,  the 
plaintiff  was  entitled  at  that  time  to  take  the  point  that  at  law 
the  findings  amounted  to  a  verdict  for  the  plaintiff.  Whether 
judgment  should  be  entered  for  the  plaintiff  or  for  the  defendant 
depended  upon  one  question  of  law,  and  upon  nothing  else. 
That  question  of  law  was  whether  a  constable  was  justified 
in  arresting  a  pei'son  without  waiTant  upon  suspicion  of 
having  committed  an  offence  in  South  Africa  which,  if  com- 
mitted in  Victoria,  would  be  a  felony.  If  a  constable  was  so 
justified,  then  on  those  findings  the  judge  would  have  been  entitled 
to  enter  judgment  for  the  defendant.  On  the  other  hand,  if  the 
findings  on  their  face  amounted  to  no  justification  for  the  arrest, 
and  it  appearing  on  those  findings  that  the  constable  had  made 
the  arrest,  there  was  no  other  course  open  for  the  Judge  than  to 
enter  a  judgment  for  the  plaintiff.  Therefore  the  entry  of  judg- 
ment for  the  plaintiff  or  defendant  depended  entirely  upon  that 
question  of  law.  The  view  the  Judge  took  was  that  the  constable 
was  so  justified,  and  he  entered  judgment  for  the  defendant.  We 
have  held  that  that  view  of  the  law  is  wrong,  that  there  was 
no  justification  for  the  judgment  on  those  findings  of  the  jury, 
and  therefore  the  Judge  ought  to  have  entered  judgment  for 
the  plaintiff.  Having  entered  judgment  for  the  defendant,  and 
not  having  set  the  matter  right  on  the  application  for  a  new 
trial,  it  was  open  to  the  party  aggrieved  to  go  to  the  Supreme 
Court  to  have  it  set  right  there.  The  Supreme  Court  having 
dismissed  the  plaintiff's  appeal,  it  seems  to  me  we  have  no  other 
course  open  to  us  than  to  hold  that  the  Supreme  Court  was  wrong 
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in  refusing  to  interfere  with  the  order  of  the  County  Court  Judge 
refusing  a  new  trial,  and  therefore  that  a  new  trial  should  be 
granted.  Brow:^ 


Appeal  allowed.  Orders  appealed  from  dis- 
charged and  new  trial  granted.  Respon- 
dent to  pay  costs  of  motion  for  new  trial, 
of  appeal  to  Supreme  Court y  and  of  this 
appeal.     No  costs  of  former  trial. 

Solicitors  for  appellant,  Maddock  <k  Jandeson,  Melbourne. 
Solicitor  for  respondent.  Brent  Robinson,  Melbourne. 
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,  EMPLOYMENT  OF  PATENT— Witness— 

Qualifying  fees — Rules  of  the  Supreme  Court 

1884  (Vict.),  Order  LXV.,  r.  27  (9)— Meaning  of 

"  costs."] — See  Patent.     Potter  v.  Dickenson 

668 


,  RECEIPT  OF  MONEY  BY- Larceny  by 

bailee — Baiiinent — Failure  to  account  for  bal- 
ance— Fraudulent  appropriation— Crimes  Act 

(N.S.W.),   (No.   40   of  1900),   sec.    125.]  — S^ee 
Criminal  Law.     Slattery  v.  The.  King  -     546 

AGREEMENT  FOR  LEASE  BY  SUBORDINATE 
OFFICER  OF  GOVERNMENT— Ratlflcation— 
Statute  of  Frauds — Part-performaiii'e — New 
trial — Surprise.]— 5ee  Practice.  Thomas  v. 
The  Crown 127 

.4GREEMENT  NOT  TO  BE  BINDING  UNLESS 
MADE  A  COMMON  RULE  —  Unenforceable 
agreement — Jurisdiction  of  Court  of  Arbitra- 
tion to  make  agreement  a  common  rule — 
Common  rule  a  means  of  enforcement  of  an 
existing  award,  order  or  direction— Prohibi- 
tion.]— See  Industrial  Agreement.  MaMer 
Retailers'  Association  of  N.S.  W.  v.  Shop 
Ansistants  Union  of  N.S.W.    -         -         -       94 

AMBIGUITY— Contract— Admission  of  extrinsic 
evidence  to  explain  subject-matter.]  —  See 
Contract.     Rankin  v.  Scott  Fell  db  Co.  -     164 

ANNUITY — Legacy — Payment  out  of  personal 
estate — Charge  on  real  estate — Gift  of  all 
property  as  blended  fund  to  trustees — Inten- 
tion of  te8tat4>r.] — See  Will.  Parkin  v. 
James  {No.  2)       -  .  -  -     565 

ANTICIPATION— Patent  —  Subject-matter  —  In- 
vention— Application  of  old  contrivances  to  a 
new  use— Combination — Infk*ingement — Spec- 
ification —  Injunction  —  Damages  —  Costs  — 
Patents  Act  (Queensland)  48  Vict.  No.  13.]— 
See  Patent.     WUlmann  v.  Petersen  -        -    1 
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APPEAL— Change  of  parties.]— 5^«e  Practice. 
Williams  v.  Australian  Mutttal  Provident 
Society    ...--.-     385 

APPEAL,  LEATE  TO  —  Interlocutory  order  — 
Right  of  appellant  to  qnestion  iuterloeutory 
order  on  appeal  from  final  Judgment.]  —  See 

Practice.     Crowley  v.  Gli^san       -        -    402 

APPEAL,  NON-PAYMENT  OP  COSTS  OF— New 
trial— High  Court  Procedure  Act  1903  (No.  7  of 
1903),  sec.  26  (b)— Rules  of  High  Court  1903, 
Part  I.,  Order  XXXV.,  r.  I.]—  See  Attachment. 
Lyaaght  Bros,  ds  Co.  Ltd.  v.  Falk[No.  2)   443 

APPEAL  BOOK— What  documents  to  be  Inserted 
—Rules  of  High  Court  1903,  Part  IL,  see. 
I  v.,  rr.  II,  15.]— 5c€  Practice.  Wilkie  v. 
Wilkie 383 

APPEAL  FROM  JUDGE  ON  QUESTION  OF  FACT.] 

— See  Partner-ship.  Wihon  v.  Caniiichael 
190 

APPEAL,  SETTING  DOWN  FOR  HEARING— Delay 
—Appeal  Rules,  Sec.  III.,  r.  12,  of  22nd  August, 
1904 — Costs.]— .9ec  Practice.  RHckwood  v. 
Young     .        -        -        -        .         -        -      74 

APPEAL  TO  LAW  OFFICER  AND  FROM  HIM 
TO  SUPREME  COURT  —  Award  of  costs  by 
Commissioner— Meaning  of  "  costs  "—Employ- 
ment of  Patent  Agent— Witnesses— Qualifying 
fees— Rules  of  Supreme  Court  1884  (Vict.), 
Order  LXV.,  r.  27  (9).]— iSee  Patent.  Potter 
V.  DickeiiHon  .--.--    668 

APPEAL  TO  HIGH  COURT— Decision  pronounced 
before  establishment  of  Commonwealth  — 
Jurisdiction  of  High  Court.]— The  High  Court 
has  no  jurisdiction  to  entertain  an  appeal  from 
a  decision  of  the  Supreme  Court  of  a  State 
pronounced  before  the  establishment  of  the 
Commonwealth.     Ex  -parte  Matthews  93 

Judgment  of  Supreme  Court   of  State — 

Judgment  pronounced  by  single  Judge  In 
Chambers— Order  on  originating  summons — 
Conditions  on  appeals — Special  leave — Judic- 
iary Act  1903  (No.  6  of  1908)  sec.  36— Supreme 
Court  Act  (Victoria),  (No.  1142),  sees.  3,  8,  37, 
64,  65— Rules  of  the  Supreme  Court  of  Victoria 
1884,  Order  LV.— The  Constitution,  sees.  71, 
73,  74.]— The  words  "  the  Supreme  Court  of 
any  State  "  in  sec.  73  of  the  Constitution  are 
used  to  designate  that  Court  which  at  the 
time  of  the  establishment  of  the  Common- 
wealth was  in  any  particular  State  known  by 
the  name  of  **the  Supreme  Court"  of  that 
State.  Heldf  therefore,  that,  subject  to  the 
conditions  mentioned  in  that  section,  an  appeal 
lies  to  the  High  Court  from  every  judgment 
&c.  which,  according  to  the  law  of  a  particular 
State,  is  a  judgment  &c.  of  the  Supreme  Court 
of  that  State.   Saunders  v.  BorthistlCj  1  C.L.R. , 


APPEAL  TO  HIGH  COURT— canttnued. 

379,  followed.  An  order  made  by  a  Judge  of 
the  Supreme  Court  of  Victoria  sitting  in 
Chambers,  upon  on  originatiiig  summons,  by 
which  the  rights  of  the  parties  under  a  will 
are  finally  decided  is,  under  the  Statute  lair 
of  that  State,  an  order  of  the  Supreme  Court. 
Semble,  an  order  made  in  Chambers  by  a  Judge 
of  the  Supreme  Court  of  a  State,  even  apart 
from  express  legislation  in  that  State,  is  an 
order  of  the  Supreme  Court  of  that  State 
within  the  meaning  of  sec.  73  of  the  Constitu- 
tion. The  provision  in  sec.  73  of  the  Constitu- 
tion that  "no  exception  or  regulation  pre- 
scribed by  the  Parliament  shall  prevent  the 
High  Court  from  hearing  or  determining  any 
appeal  from  the  Supreme  Conrt  of  a  State  in 
anv  matter  in  which  at  the  establishment  of 
the  Commonwealth  an  appeal  lies  .... 
to  the  Queen  in  Council  includes  matters  in 
which  an  appeal  then  lay  either  with  or  with- 
out special  leave  of  the  Privy  Council.  The 
conditions  imposed  by  sec.  35  of  the  Judiciary 
Act  1903  on  appeals  to  the  High  Court  from 
judgments  A,c.  of  the  Supreme  Conrt  of  a 
State  are  exhaustive.  Heldt  therefore,  that 
no  special  leave  is  necessary  to  appeal  from 
the  final  judgment  of  the  Supreme  Court  of  a 
State  pronounced  by  a  Juage  sitting  as  a 
Court  of  first  instance  for  or  in  respect  ot  any 
sum  or  matter  at  issue  amounting  to,  or  of  the 
value  of,  £300.     Park-in  v.  James  -        -    315 


Reversal  of  Judgment  on  qnestion  of  faet 

— Inference  to  be   drawn  flrom    nndlspated 

facts.]— 5ec  Practice.     Luke  v.  Waite  -    252 


Special  leave — Decision  obviously  right — 

Leave  refused.] — See  Practice.     Lilliecrap  v. 
The  King 681 


-Special    leave — Grounds  for   granting — 


Hatter  of  public  interest — Not  granteil  on 
mere  questions  of  fact — Judgment  appealed 
from  unattended  with  sufficient  doubt.] — See 

Practice.  Joha/fisen  v.  City  Mutual  L\fe 
Assurance  Society  Ltd.   -        -        -        -     1S6 


-Special   leave — Jurisdiction  of  inferior 


Court— Objection  not  taken  In  that  Conrt — 
Lying-by— Smallness  of  amount.] — See  Prac- 
tice.    Zimpel  v.  A  Hard         -        -         -     117 


-Special  leave — Suspension  of  solicitor  by 


Supreme  Court  —  Misconduct  clearly  estab- 
lished—  Discretion  of  Supreme  Court  as  to 
punishment.]  —  See  Practice.  In  re  Cole- 
man         834 


-Special  leave  —  Sydney   Corporation  Act 


(N.S.W.),  (No.  35  of  1902),  sec.  24  — Disqnallft. 
cation  of  councillor — **  Interested  In  any  con- 
tract     with  or  on  behalf  of  the 

Council  ^ — Sale  of  materials  to  contractor.] — 
See  Practice.     Norton  v.  Taylor  -        -    291 


2  C.L.R.J 


INDEX. 


875 


APPELLATE  JURISDICTION— The  Constitution 
(6S  &  64  Vict.  c.  12),  sees,  71,  78,  75,  76,  77— 
The  Judiciary  Act  1»08  (No.  6  of  1908),  sees. 
SO,  88,  84,  89,  68,  79,  80— Justices  Act  1890 
(Victoria),  (No.  1105),  sec.  127— Authority  of 
Parliament  to  confer  appellate  federal  juris- 
diction on  other  Court   than  High  Court— 
Whether  appellate  jurisdiction  conferred  on 
State  Courts— Offence  against  Commonwealth 
Law— Summary  conviction- Appeal  to  State 
Court— Remedy  where  Court  denies  jurisdic- 
tion—Mandamus— Appeal.] -Where  a  Court 
of  a  State  declines  jurisdiction  in  a  matter  as 
to  which  it  is  invested  with  federal  jurisdic- 
tion, the  remedy  is  by  recourse  to  the  appel- 
late jurisdiction  of  the  High  Court.      The 
federal  jurisdiction  which  Parliament  is  by 
sec.  77  of  the  Constitution  authorized  to  con- 
fer upon  the  Courts  of  the  several  SUtes,  and 
upon  federal  Courts  other  than   the    High 
Court,   includes  both  original  and  appellate 
jurisdiction.     Sec.    39  of   the  Judiciary  Act 
1903  is  a  valid  exercise  of  the  authority  so 
conferred,   and  under  it  the  Courte   of   the 
several  States  have  federal  appellate  jurisdic- 
tion,  as  regards  the  matters  enumerated  in 
sees.  75  and  76  of  the  Onstitution,  to  the 
same  extent  that,  and  subject  to  the  same 
conditions  as,  under  the  State  laws  they  have 
appellate  jurisdiction  in  matters  to  which  the 
Bute  laws  apply.      HM,  therefore,  that  a 
person  being  convicted  in  Victoria  by  a  Police 
Magistrate  of  an  offence  under  sec.   7  of  the 
Immigration  Restriction  Act  imJl,  and  by  sec. 
127  of  the  Jitstices  Act  1890  (Vict.),  an  appeal 
lying  from  a  conviction  by  a  Police  Magistrate 
to  a  Court  of  General  Sessions,  such  person 
may  appeal  to  a  Court  of  General  Sessions. 
Ah  Yick  V.  Lehmert        -        -         -        -     593 


APPOINTMENT— Power    of  appointment— Good 
Ikilth- Fraud  on  power— Benefit  to  appointor.] 

—Notwithstanding  the  rule  that  the  appointor 
under  a  power  must  at  the  time  of  the  exercise 
of  that  power,  and  for  any  purpose  for  which 
it  is  used,  act  with  good  faith  and  sincerity, 
and  with  an  entire  and  single  view  to  the  real 
purpose  and  object  of  the  power,  and  not  for 
the  purpose  of  accomplishing  or  carrying  into 
effect  any  object  beyond   the    purpose  and 
interest  of  the  power,  when  an  arrangement, 
in  pursuance  of  which  the  appointment  of  a 
reversionary  estate  is  made,  is  such  that  in 
subsUnce  the  appointee  gets  the  full  value  of 
the  reversion,   the  fact  that  the  appointor 
derives  a  benefit  corresponding  to  the  value  of 
his  life  estate  is  not  sufficient  to  invalidate  the 
appointment.     By   indenture  of  settlement, 
property    consisting  of  about  247   acres    of 
unimproved  land  was  settled  on  S.  A.  S.,  a 
married   woman,   for  life  with  restraint  on 
anticipation,  and  with  remainder  to  such  of 
her  children  as  she  should  appoint,   and  in 
default  of  appointment  to  her  children  abso- 
lutely.     S.    A.    S.  had  four    sons    and    six 


APPOINTMENT— co««t»tt6d. 

daughters.      In  exercise  of  the  power,  she 
appointed  at  various  times  three  several  por- 
tions  of  the  land  to  three  of  her  sons,  leaving 
a  portion  of  35  acres  unappointed,  but  her 
intention  to  appoint  this  portion  to  her  fonrth 
son  John  William  was  well  known  to  her  fam- 
ily.   By  deed  of  1st  December,  1901,  S.  A.  b. 
purported  to  mortgage  the  rents  of  the  whole  of 
the  property  comprised  in  the  settlement  to 
one  Harvey  to  secure  jwi  advance  by  him  of 
£450,  £135  of  which  was  applied  for  the  pur- 
pose  of  paying  off  her  debts,  £280  for  the 
purpose  of  erecting  a  new  dwelling  upon,  and 
further  sums  in  improving,  the  36  acres.     In 
March,  1898,  Harvey  whose  debt  then  amount- 
ed to  about  £440  asked  for  payment.     At  this 
time  the  35  acre  block  was  under  lease  for  a 
term  of  four  years    to   John    William  and 
another  at  a  rental  of  £120  per  annum,  but 
the  rent  was  then  in  arrear  to  the  extent  of 
£130.     On  16th  April,  1898,  S.  A.  S.  executed 
a  deed  of  appointment  of  the  36  acres  in  favour 
of  her  son  J.  W.     An  order  of  the  Supreme 
Court  was  obtained  on  28th  April,  1898,  remov- 
ing the  restraint  on  anticipation,  and  on  3rd 
May,  1898,  she  and  J.  W.  executed  a  mortgage 
in  fee  to  the  defendants  The  Tasmanian  Loan 
Guarantee  and  Finance  Co.  to  secure  £500  the 
receipt  of  which  was  acknowledged  by  both 
mortgagors.     In  a  suit  to  impeach  the  appoint- 
ment as  a  fraud  on  her  power,  the  Supreme 
Court  of  Tasmania  held  on  the  evidence  that 
it  was  not  proved  that  the  appointment  was 
executed  with  a  view  to  the  giving  of  the 
mortgage.     Held,  reversing  on  this  point  the 
finding  of  the  Supreme  Court  of  Tasmania, 
that,    on    the    written    and    uncontradicted 
evidence,  the  appointment  and  the  morWage 
formed  parts  ot  one  transaction;  but  Htld, 
affirming  the  decision  of  the  Supreme  Court  of 
Tasmania,  but  on  different  grounds,  that  hav- 
ing regard  to  all  the  facts,  including  the  age 
of  the  tenant  for  life,  the  debt  due  by  the 
appointee,  and  the  fact  that  a  large  sum  had 
been  expended  by  the  appointor  since  the  date 
of  the  settlement  in  improving  the  settled 
property  which  might  have  been  char§;ed  upon 
the  land  in  the  hands  of  the  appointee  in  favour 
of  other  objects  of  the  power,  the  plaintiffs 
had  failed  to  establish  affirmatively  that  the 
mortgage  money  was  not  distributed  between 
the  mortgagors  with  due  regard  to  the  respec- 
tive interests  of  the  appointor  and  appointee. 
Beldy  further,  reversing  the  decision  of  the 
Supreme  Court  of  Tasmania,  that,  the  appoint- 
ment to  J.  W.  being  a  valid  exercise  of  the 
power,  he  had  a  good  title  to  the  estate  in 
remainder  and   that    his    mortgage    to    the 
Finance  Co.  could  not  be  impeached  on  grounds 
not  raised  by  the  Bill.    Oitbert  v.  StarUon  447 


ARBITRATION,  COURT  OF— Jurtsdictiun  to  com- 
pel notice  to  Union  of  labour  required.]- See 
Industrial  Dispute.     Trolly  Draymen  and 
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ARBITRATIOX,  COURT  OF— continued. 

Carters  Union  of  Sydney  and  Suhurb>f  v.  Master 
Carriers  Association  of  N.S.  W.      -        -    509 

,  Jurisdiction  of  Court  of,  to  make  indus- 
trial agreement  a  common  rule— Common  rule 
a  meatas  of  enforcement  of  an  existing  award, 
onler  or  direction — Agreement  not  to  be 
binding  unless  made  a  common  rule — Unen- 
forceable agreement  —  Prohibition.]  —  See 
Industrial  Agreement.  Master  Rtiaiicrs' 
Association  of  N.S.  W.  v.  Shop  Assistants  Union 
o/y.S.  IV.  and  Others    .         .         -        -      94 

ARBITRATIOX— Jurisdiction  of  arbitrator— Sett- 
ing aside  award — Grounds  for  setting  aside.] 

— As  a  general  rule  an  arbitrator  is  a  judge  of 
law  as  well  as  of  fact,  and  his  decittion  cannot  be 
objected  to  on  the  ground  that  he  misconceived 
the  law,  or  possibly  that  the  law  was  unjust. 
Judgment  of  the  Full  Court  of  Western  Aus- 
tralia (6  W.A.  L.R.,  86)  reversed,  and  the 
award  of  the  arbitrator  restored.  Goode  v. 
Bechtel 121 

ARBITRATOR— Jurisdiction  of- Setting  aside 
a>tard — Grounds  for  setting  aside.]— ^ee  Arbi- 
tration'.    Goode  V.  Bechtel    -        -        -     121 

ARRAXGEMEXT,  DEED  OF— Right  of  creditors 
by  assenting  to  become  parties  to  deed — Trust 
for  scheduled  creditors  and  all  others  of 
creditors  who  satisfy  trustee  that  they  ai*e 
creditors  —  Power  to  exclude  —  Compulsory 
sequestration  —  Act  of  Insolvency.]  —  See 
Assignment  for  Benefit  of  "  Creditors 
Generally."  Dohsonv.  Beathy  Schitss  d:  Co. 
277 

ARREST — Ca.  sa. — Judgment  against  defendant 
In  action  for  defnmation — Defendant  made 
bankrupt  on  petition  of  plaintiff — Election  of 
remedy  against  goods  of  debtor — Joinder  of 
other  causes  of  action  with  one  for  defamatiun 
— Consolidation  of  Statutes — Banlcruptcy  Act 
(N.S.W.),  (X«.  85  of  1898),  sec.  10(3)— Defama- 
tion Act  (X.S.W.),  (No.  22  of  1801),  sec.  24.]— 
Sec,  24,  sub-sec.  (1)  of  the  Defamation  Act 
(X.S.W  )  (1901),  which  provides  {inttr  alia) 
that  '*  no  law  now  or  hereafter  in  force  for  the 
relief  of  insolvent  debtors  .  .  .  shall  be  ' 
construed  to  extend  to  affect  or  discharge  from 
his  liability  any  defendant  indebted  "  for  any 
damages  in  an  action  for  publishing  defamatory 
words,  refers  to  Statute  law  only.  The  com- 
mon law  doctrine,  that  a  judgment  creditor 
may  be  concluded  by  his  election  as  to  the 
method  of  execution  to  which  he  will  have 
recourse  for  the  satisfaction  of  his  judgment,  is 
not  afifected  by  that  section.  The  respondent, 
who  had  obtained  a  verdict  against  the  appel- 
lant in  an  action  for  defamation  and  breach  of 
contract  and  had  signed  judgment  for  the 
amount  of  the  damages  and  costs,  presented 
a  petition  in  bankruptcy  for  the  sequestration 


AKKESt— continued. 

of  the  appellant's  estate,  and,  an  order  having 
been  made  for  sequestration,    proved  as   a 
creditor  for  the  full  amount  of  the  judgment. 
She  then  procured  the  arrest  of  the  appellant 
on  a  writ  of  capicts  ad  satisfaciendum  for  the 
amount  of  the  damages  recovered  on  the  count 
for  defamation.     Heldy  that  the  proceeding^ 
in  bankruptcy  were  in  the  nature  of  an  execu- 
tion against  the  goods  of  the  judgment  debtor, 
and  that  the  respondent  had  thereby  irrevoc- 
ably determined  her  election  as  to  the  form  of 
remedy  for  the  satisfaction  of  the  judgment 
debt,  and  was  therefore  debarred  from  after- 
wards, while  the  bankruptcy  was  still  pending, 
having  recourse  to  execution  against  the  body 
of  the  debtor.     Ex  parte  Wiison^  1  Atk.,  152  ; 
and  Miller  v.  Paniell,  6  Taunt. ,  370,  followed. 
XicholU  V.  Rostnfdd,  7  N.S.W.   L.R.,   322, 
distinguished.    Per  Griffith  C.  J.  — Sec.  10,  sub- 
sec.  (3)  of  the  Bankruptcy  Act  1S98,  which 
provides  that  no  creditor  tu  whom  a  bankrupt 
is  indebted  in  respect  of  a  debt  provable  m 
bankruptcy  shall  have  any  remedy  against  the 
property  or  person  of  the  bankrupt  in  respect 
of  the  debt  unless  with  the  leave  of  the  Bank- 
ruptcy Court,  is  not  necessarily  inconsistent 
with  sec.  14  of  1 1  Vict.  No.  13,  but  may  be  read 
as  not  extending  to  the  case  of  a  defendant 
indebted  for  damages  in  an  action  for  defama- 
tion, and  therefore  is  not  necessarily  repealed 
by  the  re-enactment  of  the  latter  section  in 
sec.  24  of  the  Defamation  Act  1901.     Quaere^ 
whether  sec.  44  (3)  of  the  Bankruptcy  Act, 
which  deals  specifically  with  the  case  of  bank- 
ruptcy of  defendants  in  actions  for  defamation, 
is  not  necessarily  a  limitation  or  qualiOcation 
of  the  general  provieions  of  sec.  14  of  11  Vict. 
No.   13,  and  therefore  impliedlj*  repealed  by 
sec.    24  of  the   Defajtuition  Act   1901.     Per 
0*Gonnor  J.  — After  the  release  of  the  bankmpt 
defendant's  estate,  if  the  judgment  debt  in 
respect  of  the  damages  for  defamation  has  not 
been   wholly   satisfied,   the  liability   of    the 
defendant  for  the  balance  continues  by  virtue 
of  sec.  24  of  the  Defamation  Act  1901,  and  the 
judgment  creditor   has   the  same   choice  of 
methods  of  execution  as  before  the  bankruptcy. 
Decision  of  the  Full  Court  of  New  South  Wales, 
Martin  v.  Ferris,  (1905)  5  S.R.  (N.S.  W.),  287  ; 
22N.S.W.  W.N.,  90,  reversed,  and  decision 
of  A.  H.   Simpson  J.  22  N.S.W.  W.N.,  52, 
restored,  but  on  a  diflferent  ground.     Ferris 
V.  Martin 525 

by  constable  without  warrant  on  sus- 
picion of  felony  in  foreign  country.]  —  Set 
False  Imprisonment.    Broxcn  v.  Lizars    837 

ASSIGNABILITY— Tenant  for  life— Contingent 
remainder — Release  to  tenant  for  life — Re- 
leasee not  to  take  benefldally  but  as  trustee — 
Enlargement  of  estate  of  releasee— Forfeiture 
— Residuary  devisee — Interest  vested  not  con- 
tingent.]—.S^ee  Will.     Caraher  V.  Lloyd    480 
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ASSIGNMENT  FOR  BENEFIT  OF  ''CREDITORS 
GENERALLY  ^ — Compnlsory  sequestration  — 
Act  of  insolvency  —  Right  of  creditors  by 
assenting  to  bec<ime  parties  to  deed — Trust 
for  scheduled  creditors  and  all  others  of 
creditors  who  satisfy  trusitee  that  they  are 
creditors — Power  to  exclude— Deed  of  arrange- 
ment—Insolvency  Act  1890  (Vict.)  (No.  1102), 
sees.  S7,  106,  1  OH— Insolvency  Act  1897  (Vict.) 
(No.  1513),  sees.  79,  81,  82,  8S,  106.]— By  a 
deed,  to  which  the  parties  were  a  debtor,  of 
the  first  part,  a  trustee,  of  the  second  part, 
and  the  creditors  of  the  debtor  whose  names 
and  seals  appeared  in  a  schedule  to  a  deed, 
or  who  otherwise  should  assent  to  the  deed,  of 
the  third  part,  the  debtor  assigned  to  the 
trustee  all  his  property  upon  trust,  after  pay- 
ment of  charges  and  expenses,  to  apply  the 
residue  in  payment  of  the  debts  owing  to  the 
i^reditan  of  the  debtor  whose  names  appeared 
in  the  schedule  and  to  all  others  (if  any)  of  the 
creditors  of  the  debtor  who  should,  by  reason- 
able efforts  in  that  behalf  satisfy  the  trustee 
that  they  were  entitled  at  the  date  of  the  deed 
to  be  included  as  creditors,  without  any 
priority  or  preference  and  in  due  course  of 
administration.  The  deed  also  contained  a 
proviso  that  the  trustee  should  not  be  pre- 
cluded from  inquiring  into,  and  insisting  on 
such  proof  as  he  should  deem  reasonable  of, 
the  debts  owing  to  creditors  whose  names 
appeared  in  the  schedule,  and  should  not  be 
bound  to  pay  any  dividend  on  any  amount 
inserted  in  the  schedule  beyond  what  should 
by  reasonable  efforts  in  that  behalf  be  shown 
to  have  been  owing  at  the  date  of  the  deed. 
Further  it  contained  a  clause  whereby  in  con- 
sideration of  the  premises  the  parties  of  the 
third  part  released  the  debtor  from  any  claims 
in  respect  of  their  debts,  provided  that  the 
release  should  be  inoperative  if  the  deed  should 
not  be  registered  in  accordance  with  law,  or 
if  the  deed  should  be  set  aside.  Hdd^  that 
the  deed  was  a  conveyance  or  assignment  for 
the  benefit  of  '*  creditors  generally  "  within 
the  meaning  of  sec.  106  of  the  Inaolvency  Act 
1897,  and  was  therefore  an  act  of  insolvency 
within  sec.  37  (i.)  of  the  Iiinolvency  Act  1890, 
and  also  that  it  was  a  deed  of  arrangement 
within  the  meaning  of  Part  VI.  of  the  Insol- 
vency Act  1897.  Judgment  of  Full  Court 
(1905)  V.L.R.,  51 ;  26  A.L.T.,  103,  affirmed. 
In  re  Wiedeman,  5  V.L.R.  (I.  P.  &  M.),  32, 
considered.  DobHon  v.  Bealh  Schiess  tie  Co. 
277 

ATHLETIC  SPORTS,  CRICKET  AND  OTHER— 
Breach  of  trust— Declaration  of  trust— Injunc- 
tion— Costs.]— .SV«  Trustee.  Downy.  Attor- 
ney-General o/ Queensland      -        •        .     639 

ATTACHMENT— Non-payment  of  costs  of  appeal 
—New  trial— High  Court  Procedure  Act  1903 
(No.  7  of  1903),  sec.  26  (b)— Rules  of  High  Court 
1908,  Part  I.,  Order  XXXV.,  r.  1.]— An  order 


ATTACHMENT— con/tuMe(f. 

for  payment  of  the  costs  of  an  appeal  is  an 
order  for  the  payment  of  money  to  some  per- 
son within  the  meaning  of  RtdeM  of  the  High 
Court  190.3,  Part  I.,  Order  XXXV.,  r.  1. 
Therefore,  an  order  of  the  High  Court  for 

gayment  of  the  costs  of  an  appeal  from  the 
upreme  Court  of  a  State  will  not  be  enforced 
by  attachment.  Nor  will  the  payment  of  the 
costs  of  an  appeal  in  which  a  new  trial  is 
ordered  be  made  a  condition  precedent  to  the 
new  trial.  Lyftaght  Bros,  dfc  Co.  Ltd.  v.  Falls 
{Xo.2.) 443 

ALTREFOIS  CONVICT— Test  to  be  applied  where 
such  a  plea  is  raised.]— i9e<;  Criminal  Law. 
Ex  parte  Spencer  ;  Sherwood  v.  Spencer     250 

AWARD,  SETTING  ASIDE— Grounds  fur  setting 
aside— irbitrator— Jurisdiction  of  arbitrator.] 

— See  Arbitration.     Qoode  v.  Bechtel  -     121 

BAILMENT— Larceny  by  bailee  —  Receipt  of 
money  as  agent — Failure  to  account  for  bal- 
ance—Frauilulent  appropriation  by  agent — 
Crimes  Act(N.S.W.),  (No.  40 of  1900). sec.  125.]— 
6V«  Criminal  Law.  SlatterywThe  Kiurj  546 

BANKER  AND  CUSTOMER— Guarantee -Giving 
time— Extension  of  limit  of  overdraft  for 
specified  period  —  Assenting  surety  not  dis- 
charged—Contract— Partly  oral,  partly  in 
writing — Construction — Queistlon  of  fact  for 
Jury —New trial.]— s'ee  Principal  AND  Surety. 
Dtaney.  City  Bank  f]f  Sy duty        -         -     198 

BANKRLTTCY  OF  DEFENDANT  ON  PETITION 
OF  PLAINTIFF— Judgment  against  defendant 
in  action  for  defamation — Joinder  of  other 
causes  of  action  with  one  for  defamation — 
Election  of  remedy  against  goods  of  debtor — 
Ca.  sa.  —  Consolidation  of  Statutes  —  Bank- 
ruptcy Act  (N.S.W.),  (No.  25  of  1898),  sec.  10 
(3)— Defamation  Act  (N.S.W.).  (No.  22  of  1901), 
sec.  24.]— -See  Arrest.    Ferris  v.  Martin  525 

BENEFIT  TO  APPOINTOR— Good   faith— Fraud 

on  power.]  —  See  Appointment.  Gilbert  v. 
Stanton 447 

BLENDED  FUND,  GIFT  OF  ALL  PROPERTY  AS, 
TOTRUSTEES— Legacy— Annuities— Payment 
out  of  persona]  estate — Charge  <iii  real  estate 
— Intention  of  testator.] — See  Will.  Parkin 
v.  James  (-Yo.  2) 565 

BOND,  ADMINISTRATION— Sureties,  rights  and 
liabilities  of — Breach  of  duty  by  administrator 
— Duty  of  administrator  to  Invest  and  secure 
shares  of  infants — Action  quia  timet— Coven- 
ant to  administer— Acceptance  of  money  paid 
into  Court — Part  les  —  Costs.]  —  See  Probate. 
Holden  v.  Black 768 


878 


INDEX. 


[1905. 


BREACH  OF  TRUST— Declaration  of  Trust— In- 
junction—Co8ts.]~jSee  Tbustkes.  Down  v. 
Attorney -General  of  Quetnaland      -        -    639 

BURDEN  OF  PROOF —Absence  of  reasonable 
and  probable  cause  —  Eyidence  of  plaintiff 
not  Inconsistent  with  reasonable  belief  In  his 
guilt— Non-suit.] — See  Malicious  Prosecu- 
tion.    Crowley  v.  Gliman  (No.  2)  -        -    744 


-Appliention  to  declare  trustee  entitled  to 


property    adversely    claimed.]  —  See    Insol- 
vency.    Jack  V.  Small  ....    684 


Whiit    necessary    to   be   proved.]  —  See 


Evidence.      Cuming  Smith  cfe  Co.  Ltd.   v. 
Melbourne  Ffarhour  TruM  Commissioners    735 

BT-liAW— Unreasonableness — Tick  pest — Notice 
to  dip — Permit  to  travel — Costs.] — See  Local 
Authority.     Beetham  v.  Tremeame     -     582 

CA.  SA. — Judgment  against  defendant  in  an 
action  for  de&matlon — Defendant  made  bank- 
rupt on  petition  of  plaintiff— Election  of 
remedy  against  goods  of  debtor — Joinder  of 
other  causes;  of  action  with  one  of  de&mation 
— Consolidation  of  Statutes — Bankruptcy  Act 
(N.S.W.).  (No.  25  of  1898),  sec.  10  (3)— Defama- 
tion Act  (N.S.W.),  (No.  22  of  1901),  .sec.  24.]— 
See  Arrest.     FenHs  v.  Martin      -        -    525 

CASES— Abrnth  v.  North-Eastern  Railway  Co., 
11  Q.B.D.,  440 ;  11  App.  Cas.,  247,  followed  744 


Anderson  t.  Ah  Nam,  ( 1904 )  4  S.R.  (N.S. W.), 

492,  dictum  in,  over-ruled      -        -  345 


Anthoness  v.  Anderson,  14  V.L.R.,  127 ; 

9  A.L.T.,  175,  followed  -     684 


Attorney-General  v.  Down,  Q.W.N.,  17th 


March,  1905,  No.  9,  varied.] — Stib-nom.,  Down 
V.  Attomiy-Oeiieral  o/Queendand-        -     639 


Attorney-General  v.  Edgley,  9  N.S.W.L.R., 

157,  approved 345 

Australian  Joint  Stock  Bank  v.  Bailey, 


18  N.S.W.L.R.  (L.),  103,  di-stlnguished  -     198 
Baume  v.  The  Commonwealth,  22  N.S.W. 


W.N.,  5,  reversed.] — Sub  noth..  The  Common- 
vjealth  V.  Baume 405 


-Beath,  Schiess  &  Co.,  ex  parte ;  Dobson, 


CASES — continued. 

Brown  v.  Lizars,  (1905)  T.L.R.,  165;  26 

A.L.T.,  159,  reversed      ...        -     827 


In  re,  (1905)  V.L.R.,  51 ;  26  A.L.T.,  103,  affirm- 
ed.]— Sub-nom.f  Dohson  v.  Beathj  Schiess  <L' 
Co. •    .         -     277 


Beetham  v.  Tremerane,  (1905)  St.  R.  Qd.. 

y9,  reversed 582 


Bromage  v,  Prosser,  4  B.  &  C,  247,  dis- 
tinguished       78 


Calkin  V.  Tomklnson,  2  H.  &.  S.,  160,  dis- 
tinguished       480 


Callendar  v.  Howard,  10  C.B.,  290,  fol- 
lowed    -.-.--.     227 


-Caraher,  In  will  of,  (1905)  5  S.R.  (N.S.W.)t 


63;  21  N.S.W.  W.N.,  213,  reversed  in  part.]— 

Sub  nom. ,  Caruher  v.  Lloyd  -        -        -     480 

-City  Bank  of  Sydney  t.  Deane,  (1904)  4 


S.R.  (N.S.W.),  182,affirmed.]— ii?u5  nom.,  Deane 
V.  City  Bank  of  Sydney  .        -        -        -     198 


Coleman,  In  re,  (1905)  5  S.R.  (N.S.W.),  272 

— Special  leave  to  appeal  refused  -        -     834 


Commissioner  of  Railways  t.  Leahy  (W.A.) 

unreported,  affirmed        •        •        -        -     54 


Oox  V.  The  English  Scottish  and  Australian 

Bank,  (1905)  A.C.,  168,  followed     •        -     744 

Coyle  V.  Great  Northern  Railway  Co.  of 

Ireland,  20  L.R.  Ir.,  409,  followed  -         -     54 


-Crown,  The  v.  Thomas,  6  W.A.L.R.,  91, 


varied.] — Sub-nom.,    Thomas    v.    The   Croicn 
127 


-Daily  Telegraph  Newspaper  Co.  Ltd.  v. 


McLaughlin,  1  C.L.R.,  479;  (1904)  A.C.,  77«, 
followed  -        -        -         .         -         -     186 


Darbyshire  v.  Darbyshire,  (1905)  V.L.R., 

239;  2tfA.L.T.,  128,  reversed  -         -     787 


Davis  V.  Davis  &  Hughes,  (1904),  4  S.R. 

(N.S.W.),  506,  reversed   -         -        -         -     179 


-Dickenson's    Application,    In    re,  (1905) 


V.L.R.,  235;  26  A.L.T.,  124,  affirmed.]- ^7/6 
nom.,  Potter  v.  Dickenson       -        -        •    668 


-Dobson,  In  re  ;   Beath,  Schiess  &  Co.,  Ex 


parte  (1905),  V.L.R.,  51;  26  A.L.T..  103, 
uffirmeil.] — Sub  nom.,  Dobson  v.  Beath,  Schiess 
d:  Co. 277 


Egerton  v.  Hassey,  3  C.B.  N.S.,  338,  fol- 


lowed      480 


Ellenborough,  In  re;  To  wry  Law  v.  Burne, 

(1903)  1  Ch.,  697,  distinguished  -     480 


Falk  V.  Lysaght  Bros.  &  Co.  Ltd.  (1904), 


4   S.R.   (N.S.W.),    665.   reversed.]— 5ti6  tioih., 
Lysaght  Bros.  <fe  Co.  Ltd,  v.  Folk  •        -    421 


-Ford  V.  Ryan,  4  Ir.  Ch.  R.,  342,  applied  823 


2  C.L.R.] 


INDEX. 


879 


CAHES^continued, 

Glissan  t.  Crowley,  (1»06)  5  S.R.  (N.S.W.), 

2l»,  reversed.]— 5u6  Twm,,  Oroiciey  v.  Olis- 
9an  [No.  2)     .-----    744 

Godhard  v.  James  Inglls  &  Co.  Ltd.,  (1»04) 

4  S.R.  (NJS.W.),  8«7,  reversed  78 

Goode  V.  Bechtel,  6  W.A.L.R.,  86,  reversed 

_  _  •  •  •  •  "J  £x 


CASES— continued. 

Mathews  v.  Sanrin,  81  L.R.  Ir.,  181,  fol- 
lowed    ...         -        -         -         -     '68 

Hill  V.  Hill,  8  H.L.C.,  828,  followed      787 


Harris  v.  Sydney  Glass  and  File  Co.,  (1904) 


4  S.R.,  454,  affirmed.]— 5tt6  nom.,  Harris  \\ 
Sydney  OIom  and  TUt  Co,      -        •        -    227 

Holden  t.  Black,  (1905)  V.L.R.,  826;  26 

A.L.T.,  205,  reversed      -  -        -    768 

Hood  Barrs  v.  Heriot  (1896)  A.C.,  174, 

followed  -        -  -        ■        -    615 

Jack,  In  re,  (1905)  T.L.R.,  275 ;  26  A.L.T., 

172,  reversed  in  part.]- 5«fe.  worn.,  Jack  v. 
SmaU      ....---     684 

La  Cite  de  Montreal  v.  Les Eccleslastlqut* 

du  Semlwalre  de  St.  Sulpice  de  Montreal,  14 
App.  Cas.,  660,  applied   -  -     291 

Leahy,  Ex  parte,  (1904)4  S.R.  (N.S.W.), 

401.  reversed.]— 'S'«6  worn.,  Clouqh  v.  Leahy 
_     '  . 139 

Le  Fann  v.  Malcolmson,  1    H.L.C.,  687, 

dlstln^ished '8 

. Le  Fenvre  v.  Lankester,  8  El.  &  Bl.,  580 ; 

28  L.J.  Q.B.,  254  followed      -  -291 

Loudon,  Mayor  of  v.  Cox,  L.R.  2  H.L.^ 

289,  applied    -  -  -     117 

-McNaghteu  v.   Patterson,   (1905)   2   S.R. 


(N.S.W.),  90,  reversed.]— iS^w/^  nom.^  Paterson 
v.'McXaghten         -        -        ■        ■        -615 

-Martin   v.   Beath,  Schless  &  Co.   (1905), 


V.L.R.,  386  ;  26  A.L.T.,  96,  reversed.] -^itft. 
7iom.,  Beath,  Schiess  rf-  Co.  v.  Martin      -     716 

-Martin  v.  Ferris  (1905),  5  S.R.  (N.S.W.), 


287 ;  22  N.S.W.  W.N.,  90,  reversed.]— 5w6  nom., 
Ferris  v.  Martin     -----     5'..o 

-Master  Carriers  Association  of  N.S.W.,  Ex 


parte,  (1905)  5  8.R.  (N.S.W.),  77,  afflrmed.]- 
Snh  nom..  Trolly  Draymen  and  Cartern 
Union  of  Sydney  arid  Snlnrbs  v.  Master 
Carriers  A  Mociation  of  N.S.W.      -        -     509 

-Master  Retailers'  Association  of  N.S.W. 


Ex  parte;  Mt-Grath,  Ex  parte,  (1904)  4  S.R. 
(N  S  W.),  884.  reversed.]— 5i*6  nom..  Master 
BetaUers'  Association  of  N.S.  W,  v.  The  Shop 
Assistants  Union  of  N.S.W.    ...      94 


Miller    V.    Parnell,    6    Taniit.,  870,  1^- 

lowed     --.----    525 

Mitchell  V.  Ah  King,  21  N.S.W.  ^'^">^ 

over-mled       -•■■""    ^^ 

Nicholls  V.  Rosenfeld,  7  N.S.W.  L.R.,  822, 

distinguished  ....        -    5-0 

Norton  v.  Taylor,    22    N.S.W.   W.N.,  86 

—Special  leave  to  appeal  refuswl  -         -    291 

Peehotsch  v.  Mntnal  Life  Insnrance  Co.  of 

New  York,  (1905)  5  S.R.  (N.S.W. ),  252,  af- 
firmed.]—.Sttfc  worn.,  Mutual  Life  Insnrance  Co. 
of  New  York  v.  Pechotsch       -        -        -    823 

Ptummer,  In  re,  (1900)  2  Q.B.,  790,  fol- 
lowed       684 

Potter  V.  Dickenson,  (1905)  V.L.R.,  285  ; 

26  A.L.T.,  124,  affirmed  -        -         -     668 

-Public  Works,  Minister  of.  Ex  parte  (1905) 


5  S.R.  (N.S.W.),  68;  21  N.S.W.  W.N.,  213,  re- 
versed ill  part.]— 5w6  nom.,  Caraher  v.  Lloyd 
. 480 

R.   V.   Aniora,   18   N.S.W.L.R..    114,   dis- 
tinguished        -    646 

R.  V.   Bingham,   2  N.S.W.L.R.   (L.),  90. 

approved         .-.---    250 

R.   V.   Brodie,    15   N.S.W.L.R.,   436,   dis- 
tinguished       546 

R.  V.  LUliecrap,   22    N.S.W.   W.X.,    125; 

(1905)  5  S.R.  (N.S.W.),  425,  leave  to  appeal 

refused.]— Sttfe  nom.,  Lillecrap  v.    The  King 

681 

R.  V.  Prltchard,  (1901)  1  S.R.  (N.S.W.), 

364,  distingnished  -        -        -        .546 

R.  V.  Slattery,  (1906)  5S.R.  (N.S.W.),  294, 

reversed.] —  Sttb  7iom.,  Slattery  v.  The  Ring 
546 

^Rankin  v.  Scott  Fell  &  Co.,  (1904)  4  S.R., 

(N.S.W.),  547,  varied       ....     164 


-Rayment,  Ex  parte,  (1904)  4  S.R.  (N.S.W.), 


401,  reversed.] — Sub  nom.,  dough  v.  Leahy 
1.39 


Rothschild  v.  Hennings,  9  B.  &  C.  470, 


followed  -        -        -        -        -  -    252 
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CASES  — continued, 

Rouse    T.    Bradford   Banking  Co.   Ltd., 


(18»4)  A.C.,  586,  distinguished 


198 


Sttiidrrs  V.  Borough  of  Tamworth  re- 
versed.]— Sub.  nom.y  Borough  of  Tamworth  v. 
Sanders 214 


Saunders  t.  Borthistle,   1   C.L.R.,    S79, 

followed 315 


-Sowar!»by  v.  Lacy,  4  Madd.,  142,  applied. 
823 


Spencer  and  others,  Ex  parte,  22  N.S.W. 

W.N.,  40,  special  leave  to  appeal  refused.] — 
Sub  nom..  Ex  parte  Spencer;  Sherwood  v. 
Spencer 2»)0 

Towry  Law  v.  Bume ;  In  re  Elleiiborongh, 

(1903)  1  Ch.,  697,  distinguished      -         •     480 

Thurbnrn  v.  Steward,  L.R.  3  P.C,  478, 

followed 252 

Wharton   v.  Grevllle,    1    V.L.T.,   76,   fol- 
lowed       787 

Wledeman,   In  re,  5  V.L.R.  (I.P.  &  M.), 

32,  considered 277 

Willmaun  y.  Peterson,  (1904)  Q.S.R.,  191, 

reversed 1 

Wilson,  Ex  parte,  1  Atk.,  152,  followed  525 


-Touiig,  In  re ;  Brickwood  v.  Young,  (1904) 


4  S.U.  (N.S.W.),  743,  reversed  in  part.]— 5nft 
nom.y  Brickwood  v.  Young      -        -        -    387 

CHAMBERS,  JUDGMENT  PRONOUNCED  BY 
SINGLE  JUDGE  IN— Judgment  of  Supreme 
Court  of  State — Order  on  originating  sum- 
mons— Conditions  of  appeals — Special  leave — 
Judiciary  Act  1908  (No.  6  of  1903),  sec.  35— 
Supreme  Court  Act  (Victoria),  (No.  1142),  sees. 
3,  8,  37,  54,  55— The  Constitution,  sees.  71, 73, 
74— Rules  of  Supreme  Court  of  Vlcturla  1884, 
Order  LV.] — See  Appeal  to  High  Court. 
Parkin  v.  Jamen 315 

CHANGE  OF  PARTIES— Appeal  Instituted.]— ^ee 

Practice.       Williams  v.   Austr-atian  AlxUual 
Prorident  Society    ...         -         -     385 

CHARGE  ON  REAL  ESTATE -Legacy— Annui- 
ties— Piiyment  out  of  personal  estate — Gift  of 
all  property  as  blended  ftind  to  trustees — 
Intention  of  testator.] — See  Will.  Parkin  v. 
James  {No.  2) 565 

CLASS  OP  PERSONS,  ATTACK  UPON  A— Action 
by  member  of  the  class,  unknown  to  the  de- 
fendants— Intention  of  defendants  to  refer  to 


CLASS  OP  PERSONS— coM/»wi/€d. 

the  plaintiff— Libel.] — See  Defamation.   God- 
hard  V.  James  Inglis  ds  Co.  Ltd,      -        -     78 

COMBINATION  —  Patent  —  Subject-matter  —  In- 
vention— Application  of  old  contrivances  to  a 
new  use — Infringement  —  Specification  —  An- 
ticipation—  Injunction  —  Damages  —  Costs  — 
Patents  Act  (Queenshind),  48  Vict.  No.  13.]  — 
See  Patent.      Wilhnaim  v.  Petersen         -        I 


COMMISSION,  ROTAL— Limitations  on  power  of 
Executive  to  apiioint — Commission  to  iuqatre 
into  matters  within  the  Jurisdiction  of  the 
Industrial  Arbitration  Court — Validity  of  eoni- 
inission  —  Witness  —  Refusal  to  be  sworu  — 
Reasonable  «'xcuse  —  Royal  Commissioners 
Evidence  Act  (N.S.W.).  (No.  23  of  1901).  sees. 
3,  S.]See  Royal  Commission.  Clourjh  v. 
Leahy 139 

COMMISSIONER,  AWARD  OF  COSTS  BT— Rigrht 
of  appeal  to  law  officer  and  from  him  to  Sn- 
prenie  Court — Meaning  of  *^  costs  ** — Employ- 
ment of  Patent  Agent — Witnesses — Qualifying 
fees— Rules  of  Supreme  Court  1884  (Vict.), 
Order  LXV.,  r.  27  (9).]— 5«c  Patknt.  PotUr 
V.  Dickenson 668 

COMMON  RULE— Agreement  not  t«  be  binding 
unless  made  a  common  rule — Unenforceable 
agreement — Jurisdiction  of  Court  of  Arbitra- 
tion to  make  industrial  agreements  a  common 
rule — Common  rule  a  means  of  enforcement 
of  an  existing  award,  order  or  direction — 
Prohibition.] — Ste  Industrial  Agrkement. 
Master  Retailers'  Association  of  N.S.  W.  v. 
Shop  Assistants  Union  of  y.S.W.  -         -       94 

COMMONWEALTH,  ACTION  BY  SUBJECT 
AGAINST  —  Discovery  of  documents.]  —  See 

Practice.     Commonwealth  v.  Baume     -    405 

COMPENSATION  MONEY.  DISTRIBUTION  OF— 
Resumption  of  land — Tenancy  in  common — 
Improvements  effected  by  predecessor  in  title 
of  one  of  tenants  in  common — Equitable  rights 
of  such  tenant  to  compensation  for  improve- 
ments on  distribution  —  Defensive  equity  — 
Effect  when  Court  not  administering  whole 
fund— Public  Works  Act  (N.S.W.)  (No.  26  of 
1900),  sees.  89,  47,  48.]— ^ee  Resumption  of 
Land.     Brickwood  v.  Young  -        -    387 

"COMPETENT  PERSON,"  WHO  IS— MemorfaU-> 
Signature  by  party  before  all  particulars  In- 
serted ill  memorial — Yalidity  of  registration — 
Sufficiency  of  particulars — Veriflcation  of 
memorial — Effect  of  registration — Priority  of 
equitable  over  legal  title- 6  Geo.  IV.  No.  22 
(N.S.W.),  sees.  1,  4— Real  Property  Act  1890 
(Victoria)  (No.  1136),  sec.  4.]— 6^6  Deed. 
Darbyifhire  v.  Darhyshire       -         -         .     787 
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CONDITION  PRECEDENT,  WAIVER  OF^Separa- 
tlon  deed — Restraint  on  anticipation — Effect 
of  rlanse  on  reTocabillty  of  contract — Equit- 
able plea— Accord  and  satisfaction.]  —  Set 
Husband  and  Wife.  PcUeraon  v.  McXagh- 
ten .616 

CONNIVANCE— Corrupt  Intention— Conduct  con- 
ducing: to  adultery  —  Divorce  —  Hatrimonial 
Causes  Act  (N.S.W.),  (No.  14  of  1899).  sec.  18.] 
— See  Husband  and  Wife.  Davis  v.  Davis 
and  Hvgkea 179 

CONSENT,  VARIATION  OF  DECREE  BT— Power 
of  High  Court  to  make  such  order  as  the 
Supreme  Court  could  have  made.] — See  Part- 
NKBSHip.      Wilson  V.  Carmichad    -         -     190 

CONSIDERATION>-Option  to  hare  money  applied 

towards  payment  for  shares  in  a  company — 

Resulting  trust.] — See  Gift.      Lnke  v.  Watte 

252 

CONSOLIDATION  OF  STATLTES.>-5cfi  Arrest. 
Ferris  v.  Martin 525 

CONSTABLE— Arrest  by,  without  warrant  on 
suspicion  of  felony  in  foreign  country.] — Ste 
False  Imprisonment.     Brovm  v.  Lizars    837 

CONSTRUCTION.]— 5e«  Will.  Parkin  v.  James 
{No,  2) 565 

CONTINGENT  REMAINDER— Tenant  for  life— 
Assignability— Release  to  tenant  for  life — 
Releasee  not  to  take  beneficially  but  as  trus- 
tee— Enlargement  of  estate  of  releasee — For- 
feiture— Residuary  devisee — Interest  Tested 
not  contingent.]  —  See  W^ill.  Caraher  v. 
Lloyd 480 

CONTRACT— Ambiguity— Admission  of  extrinsic 
evidence  to  explain  suliject-matter.]  —  The 
appellant  entered  into  an  agreement  in  writing 
with  the  respondents  by  which  he  undertook 
to  float  a  company  for  the  purpose  of  acquiring 
and  working  a  certain  colliery  property.  The 
capital  was  to  consist  of  120,000  shares  at  £1 
each,  30,00<)  to  be  issued  as  fully  paid  to  the 
appellant,  60,000  to  be  issued  as  fully  paid  up 
at  not  less  than  five  shillings  per  share,  and 
the  remaining  30,000  to  be  at  the  disposal  of 
the  company.  The  respondents  agreed  inter 
alia,  **  to  take  5,000  shares,  and  to  take  the 
sole  agency  of  the  compau}',"  and,  in  considera- 
tion of  their  so  doing,  the  appellant  agreed  to 
"transfer"  to  them  "10,000  fully  paid  up 
shares  out  of  the  .30,000  shares  to  be  issued  to 
him."  Held,  that,  on  the  face  of  the  docu- 
ment, the  meaning  of  the  words  "  to  take 
5,000  shares "  was  clear  and  unambiguous. 
They  meant  that  the  respondents  would  take 
5,000  of  the  60,000  shares  to  be  issued  to  the 
public.  Therefore,  evidence  of  conversations 
oetween  tho  parties,  prior  to  the  date  of  the 


CONTRACT— cowiinMerf. 

written  contract,  to  show  that  the  5,000  shares 
were  to  be  portion  of  the  30,000  fully  paid  up 
shares  issued  to  the  appellant,  and  were  to  be 
bought  by  the  respondents  from  him  at  five 
shillings  per  share,  was  inadmissible.  Decision 
of  the  Supreme  Court,  ordering  a  new  trial, 
(1904),  4  S.R.  (N.S.W.),  547,  varied  by  order- 
ing  that  a  nonsuit  be  entered.  Rankin  v. 
Scott  Fell  d;  Co, 164 


-Effect    of   clause    on  revocabillty    of- 


Separation  deed — Restraint  on  anticipation — 
Waiver  of  condition  precedent — Equitable 
plea — Accord  and  satisfaction.] — See  Husband 
AND  Wife.     Paterson  v.  McNaghten     -    615 


-Interested  in  any,  with  or  on  behalf  of  the 


council — Sale  of  materials  to  contractor  — 
Disqualification  of  councillor.] — See  Practice. 
Norto^i  v.  Taylor 291 


-Municipality— Removal  of  nightsoll— Clause 


fixing  remuneration  of  contractor  —  Right  to 
collect  his  own  fees  and  charges — Liability  of 
municipality  for  fees  which  contractor  fiftils 
to  collect— Nuisances  Prevention  Act  (N.8.W.), 

(No.  24  of  1897),  sec.  27.]  — In  a  contract 
entered  into  between  a  municipal  council  and 
a  contractor  for  the  removal  of  nighteoil  from 
the  premises  of  householders  withm  the  muni- 
cipality, the  only  provision  for  remuneration 
was  a  clause  which  authorized  the  contractor 
**  to  collect  his  own  fees  and  charges,"  which 
were  not  to  exceed  a  certain  limit.  Held, 
that  the  contractor  was  not  entitled  to  recover 
from  the  council,  in  an  action  on  the  contract, 
the  fees  and  charges  which  he  had  failed  to 
collect  from  the  householders  to  whom  his 
services  were  rendered.  Decision  of  the  Su- 
preme Court,  (1904)  4  S.R.  (N.S.W.),  537, 
reversed.  Borough  of  Tamworth  v.  Sanders 
214 


Partly  oral,  partly  in  writing — Construc- 
tion— Question  of  fact  for  Jury — The  construc- 
tion of  a  contract  partly  oral,  and  partly  in 
writing  is  a  question  of  fiict  for  the  Jury,  who, 
in  construing  it,  may  consider  not  only  the 
conversations  and  the  documents,  but  all  the 
surrounding  circumstance^.] — Deaue  v.  City 
Bank  of  Sydney 198 

CONTRACT  MADE  WITH  AGENT— Authority  of 
agent — Evidence — Pleading — Plea  of  non- 
assumpsit— Fraud  of  agent — Knowledge  of 
ciintractee- Regule  Generales,  Dec.,  1902 
(N.S.W.),  rr.  64,  67.]— .Vce  Principal  and 
Agent.  Lysaght  Bros,  dr  Co,  Ltd,  v.  Folk    421 

CONTRACT  TO  REPAT  SUBSCRIPTIONS— Option 
to  have  money  applied  towards  payment  for 
shares  In  a  company — Consideration— Results 
ing  trust  for  donors.] — See  Gift.  Luke  v. 
Waite  252 
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CONTRIBUTORY  NEGLIGENCE—Fanetlons  of 
Judge  and  Jury — FaUure  to  whistle — ^Dnty  of 
defendant  where  plaintiff  guilty  of  contribu- 
tory negligence.] — See  Neuliokncb.  Com- 
missiojurs  of  Railxoayi  v.  Leahy     -        -      54 

COSTS,  AWARD  OF,  BY  COHXISSIONER— Right 
of  appeal  to  law  officer  and  from  him  to 
Supreme  Court — ^Meaning  of  "costs"— Em- 
ployment of  patent  agent — Witnesses — Quali- 
fying fees— Rules  of  Supreme  Court  1884 
(Victoria),  Order  LXV.,  r.  27  (»).]— 6Ve  Patent. 
Potter  V.  Dickf.naon         ....    668 


-Condition  precedent — Time    tor    setting 


down  appeal  for  hearing — Delay — Appeal 
Rules,  sec.  III.,  r.  12,  of  22iid  August,  1904.] 

— tiee  Practice.     Brickwood  v.  Young  -      74 

COSTS  OF  APPEAL,  NON-PAYMENT  OF— New 

trial— High  Court  Procedure  Act  1903  (No.  7 
of  1908),  sec.  26  (b)— Rules  of  High  Court 
190S,    Part    I.,    Order    XXXV.,    r.     l.]-^ee 

AiTACHMENT.  Lysught  Bros,  ds  Co.  Ltd.  v. 
Folk  {So.  2) 443 

COSTS  OUT  OF  ESTATE— Administration  bond- 
Sureties,  rights  and  liabilities  of— Breach  of 
duty  by  administrator — Duty  of  administrator 
to  Invest  and  secure  shares  of  Infiiuts — Action 
quia  timet — Covenant  to  administer — Accept- 
ance of  money  paid  into  Court — Parties.]— 6^e< 
Probate.     Ilolden  v.  Black  -        -        -    768 

COUNCILLOR,  DISQUALIFICATION  OF— *' In- 
t  crested  in  any  contract  •  .  .  with  or  on 
behalf  of  the  Council " — Sale  of  materials  to 
contractor.]— S'c6  Practice.  Noiton  v.  Tay- 
lor   291 

COURT  OF  ARBITRATION— Jurisdiction  to  com- 
pel  notice  to  union  of  labour  required.] — See 
Industrial  Dispute.  IVolly  Draymen  and 
Carters  Union  of  Sydney  and  Suburbs  v. 
Master  Carriers  Association  of  N.S.  W.  -    509 

Jurisdiction  of,  to  make  industrial  agree- 
ment a  common  rule — Common  rule  a  means 
of  enforcement  of  an  existing  awai*d,  order  or 
direction — Agreement  not  to  be  binding  unless 
made  a  common  rule — Unenforceable  agree- 
ment— Prohibition.]— 5ee  Industrial  Agree- 
ment. Manler  Rftaiitrs'  Association  of  N.S.  W. 
V.  Shop  Asaistants  Union  of  N.S.  W.       -       94 

COURT  OF  INSOLVENCY— Jurisdiction— Appli- 
cation to  declare  trustee  entitled  to  property 
adversely  claimed — Burden  of  proof—Savings 
of  wife  out  of  hottsekvvping  allowance  by  hus- 
band— Deposit  in  Savings  Bank— Settlement — 
Grocer*8  licence— ^' Goods  and  chattels^ — Re- 
puted ownership.]— iSec  Insolvency.  Ja^k  v. 
Smail 684 


COTENANT  TO  ADMINISTER  —  AdministraUaa 
bond  —  Sureties,  rights  and  liabilities  of— 
Breach  of  duty  by  administrator — ^Dntj  of 
administrator  to  invest  and  secure  shares  of 
infhnts  —  Action  quia  timet  —  Acceptance  of 
miiney  paid  into  Court — Parties — Costs.] — ^^ee 
Probate.     Holden  v.  Black  •  -     768 

CREDITORS,  ASSIGNMENT  FOR  BENEFIT  OF— 
Right  of  creditors  by  assenting  to  become 
parties  to  deed — Trust  for  scheduled  creditors 
and  all  others  of  creditors  who  satisfy  trustees 
that  they  are  creditors — Power  to  exclude — 
Deed  of  arrangement.] — See  Assignment  fob 
Benefit  of  "Creditors  Generaixy."  Doft- 
son  V.  Beaih^  Schiess  d:  Co.     -         -        -     277 

CRICKET  AND  OTHER  ATHLETIC  SPORTS— 
Breach  of  trust — Declaration  of  trust — Ii^nncv 
tion— Costs.] — See  Trustee.  Down  v.  The 
Atiomey 'General  of  Queensland      -        -     639 

CRIMINAL  LAW— Autrefois  convict— Test  to  be 
applied  where  such  a  plea  is  raised — Being 
found  in  gaming  house  without  lawflil  excuse 
— Assisting  in  conducting  business  of  such 
house — Games,  Wagers  and  Betting  Houses  Act 
(N.S.W.)  (No.  18  of  1902),  sec.  19  (1),  (2).]— The 
applicants  were  convicted,  under  sec.  19,  sub- 
sec.  ('2)  of  the  Oames^  Wagers  atui  Betting 
Houses  Actf  1902,  of  having  been  found  in  a 
common  gaming  house  w  ithoiit  lawful  excuse. 
They  were  then  charged  at  the  same  Court 
under  sub-sec.  (l)of  the  same  section,  with 
liaving  assisted  the  Iceeper  of  the  house  in  the 
i)etting  business  that  was  there  carried  on. 
Tliey  pleaded  autrefois  conmct.  but  the  magis- 
trate, after  beariui;  the  evidence,  which  was 
practicuUy  a  repetition  of  that  given  in  the 
previous  case,  again  convicted  aud  fined  them. 
The  Supreme  Court  having  decided,  on  a 
motion  by  the  applicants  for  a  prohibition,  that 
the  magistrate  was  right,  and  that  the  plea  of 
autrefois  conxnct  was  not  made  out,  the  High 
Court,  seeing  no  reason  to  doubt  the  correct- 
ness of  that  decision,  refused  to  grant  special 
leave  to  appeal.  The  teat  to  be  applied  where 
the  plea  of  autrefois  convict  is  raised  is  to  con- 
sider whether  the  evidence  that  was  necessary 
to  support  the  second  charge  would  have  been 
sufficient  to  procure  a  legal  conviction  on  the 
first  charge.  R.  v.  BingJiam,  2  N.S.W.  L.R. 
(L.),  90,  approveil.  Special  leave  to  appeal 
to  the  Uigh  Court  from  the  decision  of  the 
Supreme  Court  (22  N.S.W.  W.N.,  40),  refused. 
Kjc  parte  Spencer  ;  SJiencood  v.  Sptncer      250 

-Larceny  by  bailee — Bailment— Receipt  of 


money  a.H  agent— Failure  to  account  for  bal- 
ance- Fraudulent  appropriation  by  agent — 
Crimes  Act  (N.S.W.),  (No.  40  of  1900),  sec.  125.] 
— An  agent  having  general  authority  under 
power  0?  attorney  to  act  for  his  principal,  and, 
amongst  other  tilings,  to  collect  rents  from 
time  to  time,  as  they  became  due,  with  in* 
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CRIMINAL  LAW^conlinwd, 

Btmetions  to  make  certain  payments  on  behalf 
of  his  principal,  out  of  the  moneys  received, 
and    account    for  the  balance    every    three 
months,  continued    for  a  period  of  several 
years  to  receive  the  rents  and  to  make  pay- 
ments from  time  to  time  on  his  principal's 
behalf,  but  neglected  altogether  to  comply 
with  the  instructions  as  to  accounting,  and 
fraudulently  appropriated  to  his  own  use  the 
balances  which  should  have  been  paid  over  to 
his  principal.     Held,  that  he  was  not  liable 
under  sec.  125  of  the  CritHM  Act  1900,  to  be 
convicted  of  larceny  as  a  bailee  of  the  sum  of 
money  representing  the  balance  due  from  him 
to  his  pnncipal.     Ji.    v.  Brodie,   15  N.S.W. 
L.R.,  436;  A*,  v.  Amora,  18  N.S.W.  L.R., 
114;.  and    R,    v.    Pritchard,   (1901)    1    S.R. 
(N.S.W.),   364,  distinguished.      Decision   of 
the  Supreme  Court,  R.  v.  SlaCtery,  (1906)  6 
S.R.,  294;  22  N.S.W.   W.N.,   92,  reversed. 
SlcUtery  v.  The  King      •        •        -        -     546 


Special    verdict  — "  Illegally    usinp  "— 


Precise  wurd.s  of  Statute  not  followed  -  Offence 
snbijitantlally  described — Crimes  Act  (N^.W.)^ 
(No.  40  i»f  1900),  sees.  130,  131— Special  leave 
to  appeal— Decision  obviously  right.]  — Sec. 
1.30  of  the  Crimes  Act  1900  provides  that  on 
the  trial  of  a  person  for  scealing  cattle,  the 
jury,  if  they  are  not  satisfied  that  the  accused 
IS  guilty  of  that  charge,  but  are  satisfied  that 
he  is  guilty  of  an  offence  under  sec.  131  of 
the   Act,  that  is,  of  taking  and  working  or 
otherwise  using  cattle  the  property  of  another 
person  without  the  consent  of  the  owner,  may 
acquit  the  accused  of  the  offence  charged  and 
find  him  guilty  ot  the  other  offence,  and  he 
shall  be  liable  to  punishment  accordingly.  The 
applicants  were  charged  with  stealing  cattle, 
and  also  with    feloniously    receiving    cattle 
knowing  them  to  have  been  stolen.    The  Judge 
explained  to  the  jury  the  verdict  which  they 
were  entitled  to  return  under  sees.  130,  131, 
describing  the  offence  in  the  latter  section  as 
"illegally  using."      The  jury   acquitted    the 
prisoners  of  the  offences  charged,  and  found 
them     guilty     of    "  illegally     using."       The 
Supreme    Court    having,    on   a   special   case 
stated,  sustained  the  conviction  on  the  ground 
that  the  verdict  returned  was  a  substantially 
accurate  description  of  the  offence  created  by 
sec.  131,  the  High  Court,  being  of  the  opinion 
that  that  decision  was  obviously  right,  refused 
to   grant  special  leave  to  appeal.       Special 
leave    to    appeal  from    the   decision    of  the 
Supreme  Court,  R.  v.  LUliecrap  and  another, 
22N.S.W.W.N.,  125; (1905)5 S.R  (N.S.W.), 
425,  refused.     Lil/iecrap  v.  The  King   -    681 

CRIMINAL  OFFENCE— Libel— Defence  of  trnth 
and  publication  for  public  benefit — Nature  and 
manner  of  publication  to  be  considered — 
Motive  of  libeller  immaterial — Defemation  Act 


CRIMINAL  OFFESCE— continued, 

(N.S.W.)  (No.  22  of  1902),  sees.  12,  18.]— 5f€ 
Malicious  Proskcution.  Crowley  v.  Olifii*an 
{No*2) 744 

DECLARATION  OF  TRUST— Breach  of  trust— 
Ii^unciloM— Costs.]— 5e«  Tbustke.  Dcim  v. 
Atiomey 'General  of  Queendand      .         -    639 

DECREE,  VARIATION  OF,  BY  CONSENT- Power 
of  High  Court  to  make  such  order  as  the 
Supreme  Court  could  have  made.]— 5ee  Pakt- 
NKRSUIP.     WUiityn  v.  Carmichael    -  190 


DEED— Registration  of  deed— 6  Geo.  IV.  No.  22 
(N.S.W.),  sees.  1,  4  tR«»l  Property  Act  1890 
(Victoria)    (No.    1136),    sec.    4]— Memorial- 
Signature  by   party    before    all    particulars 
inserted  in  memorial— Validity  of  registration 
— Sufnctency  of  particulars — Verification  of 
memorial — "Competent    person,"    who    is — 
Effect  of  registration — Priority  of  equitable 
over    legal    title.]— At    the    time    when    a 
memorial  of  a  deed  intended  to  be  registered 
pursuant  to  6  Geo.  IV.  No.  22  (N.S.W.),  was 
signed,  as  required  by  that  Act,  by  one  of  the 
parties  to  the  deed,  the  da}'  and  the  month 
of  the  execution  of  the  deed  and  the  name 
of  the  attesting  witness  had  not  been  written 
upon  the  parchment,  but  were  inserted  after 
the  signature  was  aifixed  and  before  regis- 
tration.    Held,  that  the  memorial  was  signed 
by  a  party  to  the  deed  within  the  meaning 
of  sec.    4  of  that  Statute,  and  that  to  that 
extent  the  registration  was  valid.    Decision  of 
the  Supreme  Court  of  Victoria   {Hood    J.) 
{Darby-'ihire   v.    Darbyahire,    [1905]   V.  L.R., 
239;  26  A.L.T.,  128).  reversed.     By  Griffith 
C.J.— It  is  sufficient  that  the  memorial,  when 
delivered  to  the  Registrar,  contains  the  par- 
ticulars required  by  sec.  4  of  6  Geo.  IV.  No. 
22,  and  bears  the  signature   of  one  of    the 
parties  to  the  deed.     By  Barton  J. — If  the 
memorial  when  signed  by  a  party  to  the  deed 
contained  such  particulars  as  would  identify 
the  memorial  with  the  deed,  and  the  other 
particulars  required  by  sec.  4  of  6  Geo.  IV. 
No.  22  were  inserted  afterwards  and  before 
the  memorial  was  delivered  to  the  Registrar, 
the  memorial  is  a  good  one.     By  O'Connor  J. 
— If  the  memorial  was  signed  by  a  party  to 
the  deed  when  it  was  substantially  a  memorial 
of  that  deed,  the  other  particulars  bsing  after- 
wards inserted,  the  memorial  is  a  good  one. 
The    description    of    an    instrument    as    an 
"agreement   for  a  marriage  settlement"  is 
a  sufficient  statement  of  the  nature  of  the 
instrument  within  sec.  4  of  6  Geo.  IV.  No. 
22,  and  it  is  not  necessary   to  set  out  the 
limitations  of  the  intended  trusts.    The  **  com- 
petent person  "  by  whom  the  memorial  is,  by 
sec.  4  c.f  6  Geo.  tV.     No.  22,  required  to  bo 
verified,  is  a  person  who  is  able  to  swear  that 
the  particulars  set  out  in  the  memorial  agree 
with  those  appearing  in  the  instrument  of 
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which  it  is  a  memorial,  and  not  necessarily  a 
person  able  to  swear  to  the  truth  of  those 
particulars.  The  priority  given  by  sec.  1  of 
6  Geo.  IV.  No.  22  to  instruments  registered 
under  that  Act«  applies  to  equitable  as  well  as 
to  legal  titles.  Held,  therefore,  that  the 
registration  of  an  instrument  conferring  an 
equitable  estate  in  land  gave  priority  to  the 
person  entitled  to  that  estate  over  a  subse- 
quent purchaser  of  the  legal  estate  for  value 
vrithout  notice.  Wharton  v.  Greville,  1 
V.L.T.,  76  ;  and  Miil  v.  Hill,  3  H.L.C.,  828, 
followed.     Darby ahire  v.  Darbyohire      -     787 

DEED  OF  IRRANGEIENT— Right  of  creditors 
by  assenting  to  become  parties  to  deed — Trust 
for  scheduled  crreditors  and  all  others  of 
creditors  who  satisfy  trustee  that  they  are 
creditors — Power  to  exclude — Act  of  insolv- 
ency.]—  See  Assignment  for  benkfit  of 
**  Creditors  Generally."  Dohaon  v.  Heath, 
Schiess  ti'  Co. 277 

DEFAMATION,  JUDGMENT  AGAINST  DEFEN- 
DANT  IN  ACTION  FOR  —  Joinder  of  other 
causes  of  action  with  one  for  defiamatlon— 
Defendant  made  bankrupt  on  petition  of  plain- 
tiff—  Election  of  remedy  against  goods  of 
debtor — Ca.  Sa. — Consolidation  of  Statutes — 
Bankruptcy  Act  (N.S.W.)  (No.  25  of  1898),  sec. 
10  (3)— Defamation  Act  (N.S.W.),  (No.  22  of 
1»01),  sec.  24.]  — 5ec  Arrest.  Ferris  v. 
Martin 525 

DEFAMATION— Libel— Attack  upon  a  class  of 
persons— Action  by  a  member  of  the  class, 
unknown  to  the  defendants  —  Intention  of 
defendants  to  refer  to  the  plaintiff — Misdirec- 
tion— New  trial.] — The  writer  of  matter  de- 
famatory of  a  class  of  persons,  personally 
unknown  to  him,  but  so  described  that  their 
identity  is  apparent  to  everybody  who  knows 
them  and  is  familiar  with  the  circumstances, 
is  liable  in  an  action  for  libel  brought  by  any 
member  of  the  class  defumed.  The  defend- 
ants published  a  defamatory  article,  directed 
against  certain  companies,  known  cm  coupon 
companies,  and  the  persons  responsible  for 
their  management,  but  making  no  direct  refer- 
ence to  the  plaintiff,  who  was  the  sole  director 
and  principal  shareholder  in  one  of  the  largest 
of  these  companies.  At  the  trial  the  defend- 
ants' manager,  the  writer  of  the  article,  stated 
that  the  article  was  intended  to  be  a  criticism 
of  the  system  followed  by  the  companies,  but 
admitted  that  it  contained  imputations  against 
the  owners  or  promoters,  those  who  were 
carrying  on  the  business.  He  went  on  to  say 
that,  when  he  wrote  the  article,  he  was  not 
aware  that  the  plaintiff  was  in  any  way  asso- 
ciated with  coupon  companies,  though  he 
knew  of  the  existence  of  the  particular  com- 
pany to  which  the  plaintiff  belonged.  The 
Judge   directed  the  jury  that  the  plaintiff 
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must  prove  that  the  writer  of  the  libel  bad 
the  plaintiff  in  his  mind  when  he  wrote  the 
article,  and  intended  it  to  refer  to  the  plaintiff, 
and   that  if  the  writer  knew  nothing  of  the 
plaintiff,  and  had  no  iotention  of  applying  the 
article  to  him,  they  must  find  for  the  defend- 
ants :  Held,  that  this  was  a  misdirection,  as 
it  was  immaterial  in  such  a  case,  whether  or 
not   the  defendant,   when   he  published   the 
libel,  had  in  his  mind  the  individuality  of  the 
plaintiff.     Bromage  v.  Pro8ser,  4  B.  &  C,  247, 
distinguished.     Le    Fanu   v.  MalcolmsoHj    1 
H.L.C.,  637,  considered  and  applied.     Where 
there  has  been  an  erroneous  direction  which 
may  have  been  the  foundation  of  the  jury's 
verdict,  and  it  is  impossible  to  say  whether 
the  verdict  proceeded  upon    the    erroneous 
direction,  or  upon  the  ground  that,  under  all 
the  circumstances,  the  libel  was  justified,  there 
must  be  a  new  trial.     Semhle,  where  the  words 
of  an  alleged  libel  do  not  unambiguously  refer 
to  the  plaintiff,  the  defendant  may  call  wit- 
nesses to  prove  that  they  read  the  libel,  and 
did  not  understand  it  to  refer  to  the  plaintiff. 
Decision  of  the  Supreme  Court,  (1904)  4  S.R. 
(N.S.VV.),  827,  reversed.     Godhard  v.  JameA 
Inghs  d:  Co.  Ltd. 7S 

Libel — Criminal  offence— Defence  of  troth 


and  publication  for  public  benefit — Nature  and 
manner  of  publication  to  be  considered  — 
Motive  of  libeller  Immaterial  —  Defiamation 

Act  (N.S.W.),  (No.  22  of  1902),  sees.  12,  IS.]— 
See  Malicioits  Prosecution.  Croidty  v. 
Gli8mn{No.2) 744 

DEFENSIVE  EQUITY  —  See  Resumption  of 
Land.     Brickwood  v.  Young  -        -        -    387 

DELAY  IN  SETHNG  DOWN  APPEAL  FOR 
HEARING— Appeal  Rules,  sec.  IIL.  r.  12,  of 
22nd  August,  1904 —Costs.]  —  See,  Practick. 
Brickwood  v.  Young        -        -        -        -      74 

DIP,  NOTICE  TO— Tick  pest— Permit  to  travel 

—  By-law  —  Unreasonableness  —  Costs.] —  See 

Local   Authority.     Beetham  v.   Tremeame 

582 

DISCOVERY  OF  DOCUMENTS— Action  by  subject 
against  Commonwealth — Jurisdiction  of  Su- 
preme Court  to  order  discovery  against  Com- 
monwealth—  Common  Law  Procedure  Art 
(N.S.W.)  (No.  21  of  1899),  sec.  102— Judiciary 
Act  190S  (No.  6  of  190S),  sec.  U.y^See  Prac- 
tice.    Commonwealth  v.  Baume     •        •    405 

DISCRimNATION  —  ''  Resident"  — ''  Bona  fide 
residents  of  and  domiciled  In" — Common- 
wealth of  Australia  Constitution  Act  (8S  & 
64  Vict.)  e.  12,  sec.  117 — Administration  Act 
(W.A.)  (1903,  No.  13),  sec.  86.] -The  Adminis- 
tration Ad  oi  Western  Australia  (1903,  No. 
13)  sec.  86,  imposes  a  duty  on  the  final  balance 
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of  the  real  and  personal  estate  of  the  deceased 
according  to  6xed  rates,  and  contains  a  pro- 
viso that  in  so  far  as  beneficial  interests  pass 
to  pevBonB  band  Jide  residents  of  and  domiciled 
in  Western  Australia,  and  occupvinff  towards 
the  deceased  a  certain  relationship,  duty  shall 
be  calculated  so  as  to  charge  only  one-half  of 
the  percentage  upon  the  property  so  acquired 
by  such  persons.  The  plaintiffs,  executors  of 
the  will  of  E.  W.D.,  late  of  Western  Australia, 
paid  succession  duty  at  the  rate  of  nine  per 
cent,  under  the  above  section  on  a  sum  of 
£8,055,  representing  the  value  of  property 
passing  under  the  will  to  one  A.E.D.,  who,  at 
the  death  of  the  testator  was  a  British  sub- 
ject, bojut  fide  resident,  and  domiciled  in 
Queensland,  and  who  occupied  towards  the 
deceased  the  required  relationship.  The  pay- 
ment was  made  under  protest,  and  the  plain- 
tiffs now  sued  to  recover  half  the  amount 
paid,  on  the  ground  that  the  section  of  the 
Act  under  which  it  was  claimed,  worked  a 
discrimination  contrary  to  sec.  117  of  the 
Constitution.  Held^  that  the  real  ground  of 
the  discrimination  prescribed  by  the  section 
of  the  AdminUiratton  Act  was  domicil  and 
not  residence,  and  that,  consequently,  the 
enactment  was  not  void  under  sec.  117  of 
the  Constitution,  as  setting  up  a  discrimina- 
tion between  the  residents  of  aifferent  States. 
Per  Barton  J. — **It  is  discrimination  on  the 
sole  ground  of  residence  outside  the  legislating 
State  that  the  Constitution  aims  at  iii  sec. 
117."  Davies  v.  State  of  Western  Australia 
29 

DISQUALinCATION  OF  COrNCILLOR— "  Inter- 
ested in  any  contract with  or 

on  behalf  of  the  council  ^ — Sale  of  materials  to 
contractor.] — See  Practice.  Norton  v.  Taj/- 
lor 291 

DISTRIBUTION  OF  COMPENSATION  HONEY— 
Tenancy  in  common— Improvements  effected 
by  predecessor  in  title  of  one  of  tenants  in 
common—  Equitable  rigrhts  of  such  tenant  to 
compensation  for  improvements  on  distribu- 
tion— Defensive  equity — Effect  when  Court 
not  administering  whole  fond — Public  Works 
Act  (N.S.W.),  (No.  26  of  1900),  sees.  39, 47,  48.] 
— See  Resumptiox  of  Land.  Brickwood  v. 
Young 387 

DIVORCE—  Connivance—  Corrupt  intention  — 
Conduct  conducing  to  adultery — Matrimonial 
Causes  Act  (N.S.W.),  (No.  14  of  1899),  sec.  18.] 
— See  Husband  and  Wife.  Davis  v.  Davis 
and  Htighes    ......    179 

DOCUMENTS,  DISCOVERY  OF— Action  by  sub- 
Ject  against  Commonwealtli — Jurisdiction  of 
Supreme  Court  to  order  discovery  against 
Commonwealth — Common  Law  Procedure  Act 
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(N.S.W.),  (No.  21  of  1889),  sec.  102— Judiciary 
Act  1903  (No.  6  of  1903),  sec.  Bi.]See  Prac- 
TiCB.    Commonwealth  v.  Baume     -        •    405 

DOCUMENTS  TO  BE  INSERTED  IN  APPEAL 
BOOK— Rules  of  High  Court  1903,  Part  II., 
sec.  rv.,  rr.  11, 15.] — See  Practice.  Wtlkie  v. 
WUkie 383 

DOMICIL—"  Resident  "—Bona  fide  residents  of 
and  domiciled  in  " — The  Constitution  see.  1 11  — 
Administration  Act  (W.A.)  (1908,  No.  13),  see. 
86.] — See  Discrimination.  Davies  v.  Statt  of 
Western  Australia 29 

ELECTION  OF  REMEDY  AGAINST  GOODS  OF 
DEBTOR  —  Judgment  against  defendant  in 
action  for  defamation — Joinder  of  other  causes 
of  action  with  one  for  defamation—  Defendant 
made  banlcrupt  on  petition  of  plaintiff — Ca.  Sn. 
— Consolidation  of  Statutes — Bankruptcy  Act 
(N.S.W.),  (No.  25  of  1898),  sec.  10  (3)-Derama- 
tlon  Act  (N.S.W.),  (No.  22  of  1901),  sec.  24.]— 
See  Arrest.     Ferris  v.  Martin      -        -    525 

''  EMPLOYER,"*  MEANLNG  OF— Minimum  wage 
— Fixing  rate  of  wage — Piece-work — Opera- 
tive—Factory proprietor.] — See  Factories. 
Beathf  Schiess  db  Go.  v.  Martin       -        -     716 

ENLARGEMENT  OF  ESTATE  OF  RELEASEE— 
Tenant  for  life— Contingent  remainder— As- 
signability— Release  to  tenant  for  I ife— Re- 
leasee not  to  take  beneflcially  but  as  trustee 
—  Forfeiture  —  Residuary  devisee  —  Interest 
vested  not  contingent.]— <9ee  Will,  Caraher 
v.  Lloyd 480 

EQUITABLE  PLEA— Separation  deed— Restraint 
on  anticipation — Effect  of  clause  on  revoc- 
ability  of  contract — Waiver  of  condition  pre- 
cedent —  Accord  and  satisfhction.]  —  See 
Husband  and  Wife.  Paterson  v.  McNaghten 
615 

EQUITABLE  TITLE— Priority  over  legal  title.] 

— See  Deed.     Darbyshire  v,  Darbyshire    787 

ESTOPPEL— Conditions  of  forfeiture— Mortgage 
— Rights  of  equitable  mortgagee  as  against 
lessor  to  mortgagor — Fraud — Lying-by — Prac- 
tice —  Jurisdiction  —  Originating  summons — 
Equity  Procedure  Act  (No.  4)  (Tasmania),  (67 
Yict.  No.  13),  sees.  8,  4.] — See  Lease.  Cairns 
v.  Burgess 298 

EYIDENCE— Admissibility— Action  on  covenant 
to  pay  rent — Plea  on  equitable  grounds — Prior 
agreement  to  accept  less  rent — Facts  alleged 
in  plea  available  as  a  defence  at  law — Plea 
good  as  a  plea  of  payment  of  balance  on 
accounts  stated— Ground  not  taken  below — 
New  trial.]— 566  Landlord  and  Tenant. 
Harris  v.  Sydney  Glass  and  Tile  Co.      -    227 

60 
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Admission  of  extrinsic  —  Ambiguity  J] — 

See    Contract.      Rankin   v.    Scott   Fell  db 
Co, 164 

Burden  of  proof->Absenee  of  reasonable 

and  probable  cause — Evidence  of  plalntlif  not 
inconsistent  with  reasonable    belief   In  his 

§rttilt  —  Nonsuit.]— 4See   Malicious   Prosbcu- 
Tioy.     Crowlty  v.  Olisaan  {No.  2)  -        -    744 


Burden  of  proof— What  necessary  to  be 

proved— Taxing  Act — Wharfage  rates  on  goods 
— Exception  of  named  goods — Extension  of 
meaning  of  name— **  Guano  " — Phosphatized 
rock— EJusdem  generis — Melbourne  Harbour 
Trust  Act  1890  (Victoria)  (No.  1119),  sec.  110, 
Seventh  Schedule.]  —  Where  by  an  Act  of 
Parliament  a  wharfage  rate  is  imposed  on  all 
goods,  except  those  described  by  names,  coming 
from  abroaa  and  landed  at  a  wharf,  and  in  an 
action  to  recover  the  rate  on  certain  goods,  it 
is  alleged  by  the  defendant  that  they  come 
within  the  exception,  the  burden  of  proving 
that  allegation  is  upon  the  defendant.  If  the 
particular  name  has  a  well  known  original 
meaning,  and  the  defendant  wishes  to  prove 
that  that  meaning  has  been  extended  so  as  to 
include  the  goods  upon  which  the  rate  is 
sought  to  be  recovered,  he  must  prove  that, 
before  the  Act  was  passed,  goods  of  that  kind 
had  been  imported,  that  persons  knowing  the 
nature  of  those  goods  had  called  them  by  that 
name,  and  that,  by  their  so  doing,  the  goods 
had  become  commonly  known  by  that  name. 
Held^  therefore,  in  the  absence  of  such  proof, 
that  limestone  rock  phosphatized  by  contact 
with  the  droppings  of  biras,  is  not  *' guano" 
within  the  meanmg  of  sec.  110  of  the  Mel- 
bourne Harbour  Trust  Act  1890.  The  words 
"goods  not  otherwise  enumerated"  in  the 
Seventh  Schedule  to  that  Act  mean  '*  goods 
not  otherwise  enumerated  in  any  other  of  the 
groups  of  articles  contained  in  the  Schedule," 
and  are  not  confined  to  goods  ejusdem  generis 
with  those  ffoods  the  names  of  which  they 
follow.  Under  sec.  1 10  of  that  Act  and  the 
Seventh  Schedule  to  it,  the  rate  chargeable  on 
any  item  set  out  in  that  schedule  continues  to 
be  chargeable  until  an  alteration  in  the  rate 
on  that  particular  item  is  made  by  the  Com- 
missioners. Decision  of  the  Supreme  Court 
affirmed.  Cuming  Smith  df  Co.  Ltd.  v.  Mel- 
bourne  Harbour  Trust  Commissioners     -     735 

Witness — Reftisal  to  be  sworn — Reason- 
able excuse — Royal  Commission — Limitations 
on  power  of  Executive  to  appoint — Commis- 
sion to  inquire  into  matters  within  the  Juris- 
diction of  the  Industrial  Arbitration  Court — 
Validity  of  Commission — Royal  Commissioners 
Evidence  Act  (N.S.W.),  (\o.  2S  of  1901),  sees. 
3,  8.]— iSee  Rotal  Commission.  Clough  v. 
Leahy 139 


EXTRINSIC   EVIDENCE,    ADMISSION    OF^Am- 

biguity.]— .9<e  Contract.   Rankin  v.  ScoU  FeU 
dkCo. 164 

FACT,  APPEAL   FROM   JUDGE   ON   QUESnON 

OF.]— 5ee  Pabtnebship.   Wilson  v.  Carmichad 
190 

FACT,  REVERSAL  OF  JUDGMENT  ON  QUESnON 
OF— Appeal  to  High  Court— Inferenrc  to  be 
drawn  flrom  undisputed  fiacts.] — See  Practicb. 
Luke  v.  Waite 252 

FACT,  SPECIAL  LEAVE  TO  APPEAL  NOT 
GRANTED  ON  MERE  QUESTION  0¥.^  —  See 
Practice.  Johansen  v.  Muttud  Life  Assur- 
ance Society  Ltd. 186 

FACTORIES— Minimum  wage— Fixing  rate  of 
wage— Piece-work — ^*  Employer,**  meaning  of 
— Operative — Factory  proprietor— Factories 
and  Shops  Act  1890  (Vict.).(No.  1091).-Faetorles 
and  Shops  Act  1893  (No.  1338)— Factories  and 
Shops  Act  1896  (No.  1445)— Factories  and  Shops 
Act  1897  (No.  1518)— Factories  and  Shops  Act 
1900  (No.  1654),  sees.  8,  4,  15,  18,  27— Fae- 
tories  and  Shops  Act  1908  (No,  1857).]— The 
word  "employer"  in  sec.  15  (19)  of  the  Fac- 
tories and  Shops  Act  1900  (Vict.)  means  a 
person  who,  in  regard  to  any  person  for 
whom  piece-work  prices  or  rates  are  fixed, 
stands  m  the  relation  of  employer  to  an  opera- 
tive, and  the  sub-section  does  not  apply  tu  the 
case  of  a  contract  between  two  independent 
persons  not  standing  in  that  relation  to  each 
other.  Held,  therefore,  that  a  merchant  who 
contracted  with  the  registered  occupier  of  a 
factory  for  the  manufacture  by  the  latter  of 
articles  of  clothing  out  of  material  supplied 
by  the  merchant,  at  a  certain  price  per  dozen, 
could  not  be  convicted  of  an  offence  under  sub- 
sees.  (19)  and  (20)  of  sec.  15  of  that  Act. 
Judgment  of  Full  Court  Martin  v.  BecUh^ 
Schiess  cfc  Co.  (1905)  V.L.R.,  386  ;  26  A.L.T., 
96,  reversed.  By  O'Connor  J. :  The  decision 
of  the  Full  Court,  so  far  as  it  holds  that 
sub-sec.  19  of  sec.  15  applies  to  employers  who 
are  not  registered  occupiers  of  factories,  is 
correct.     Beathj  Schiess  <t-  Co.  v.  Martin    716 

FALSE  IMPRISONMENT  — Arrest  by  constable 
without  warrant  on  suspicion  of  felony  in 
foreign  country.]  —  A  reasonable  suspicion 
that  a  person  has,  in  a  foreign  country  or  in 
another  part  of  the  British  Dominions,  com- 
mitted an  offence  which,  if  committed  in 
Victoria,  would  be  a  felony,  does  not  justify 
a  constable  in  arresting  such  person  in  Vic- 
toria without  a  warrant,  and  is  therefore  not 
a  defence  to  an  action  by  such  person  against 
the  constable  for  false  imprisonment.  The 
only  existing  powers  to  arrest,  or  detain,  or 
surrender,  to  a  foreign  country  or  to  another 
part  of  the  British  Dominions,  a  person  sna- 
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pec  ted  of  having  there  committed  a  criminal 
offence,  are  such  as  are  conferred  by  Statute. 
Broum  v.  Lizars     -        .         -         -         -    837 

FEES  AND  CHARGES,  RIGHT  OF  CONTRACTOR 
TO  COLLECT — Clause  flxtn^  remuneration  of 
eontractor — Municipality— Liability  of  Munici- 
pality for  fees  which  eontractor  fails  to  collect 
—Nuisances  Prevention  Act  (N.S.W.),  (No.  24 
of  1897),  sec.  27.] — Borough  of  Tamworth  v. 
Sanders  -.,...    214 

FORFEITURE,  CONDITION  OF  — Mortgage  — 
Rights  of  equitable  mortgagee  as  against  lessor 
to  mortgagor — Estoppel — Fraud — Lying-by — 
Practice — Jurisdiction — Originating  summons 
— Equity  Procedure  Act  (No.  4)  (TaKmania), 
(57  ?ict.  No.  13),  sees.  3,  i.]—See  Lease. 
Cairns  v.  Burgess 298 


Tenant  for  life — Contingent  re- 
mainder— Assignability — Release  to  tenant 
for  life — ^Releasee  not  to  take  beneficially  but 
as  trustee — Enlargement  of  estate  of  releasee 
— Residuary  devisee — Interest  vested  not  con- 
tingent.]— See  Will.     Caraher  v.  Lloyd    480 

FRAUD  OF  AGENT— Action  against  principal  on 
contract  made  by  agent— Knowledge  of  con- 
tractee  —  Plea  of  non-assumpsit  —  Regulie 
Generales,  Dec.  1902  (N.S.W.),  rr.  64,  67.]— 
See  Principal  and  Aqknt.  Lysaght  Bros. 
d:  Co.  Ltd.  v.  Folk  -        -        -        -    421 

FRAUD  ON  POWER— Good  faith— Benefit  to 
appointor.]  -.9ee  Appointment.  GUbtrt  v. 
Stanton 447 

FRAUDS,  STATUTE  OF— Part  performance- 
Ratification  — Agreement  for  lease  by  sub- 
ordinate officer  of  the  Government — New  trial 
— Surprise.]— ^'ce  Practice.  Thomas  v.  The 
Croxon 127 

GAMING-HOUSE,  BEING  FOUND  IN,  WITHOUT 
LAWFUL  EXCUSE —Assisting  in  conducting 
business  of  such  house — Games,  Wagers  and 
Betting  Houses  Act  (\.S.W.),  (No.  18  of  U02), 
sec.  19  (1)»  (2).] — S€.e  Criminal  Law.  Ex  parte 
Spencer^  Sherwood  v,  Spencer  -         -    250 

GIFT —  Subscriptions—  Failure  of  purpose- 
Resulting  trust  for  donors— Contract  to  repay 
subscriptions — Consideration — Option  to  have 
money  applied  towards  payment  for  shares  in 
a  company— Appeal  to  High  Court — Reversal 
of  judgment  on  question  of  fkct — Inference  to 
be  drawn  fh>m  undisputed  fhcts.] — Money  was 
subscribed  by  certain  persons  in  Wilcannia  in 
the  form  of  deposit  on  applications  for  shares, 
at  the  rate  of  Is.  per  share,  in  a  proposed  com- 
pany, whose  object  was  the  loclsing  of  the 
river  Darling.  The  greater  part  of  this  monoy 
having   been    expended  by    the    provisional 


GIFT — contimied, 

directors  of  the  proposed  company  on  pre- 
liminary expenses  in  respect  of  surveys  and 
other  matters  with  a  view  to  the  formation  of 
the  company,  and  a  special  Act  of  Parliament 
beinff    considered    necessary,    the    directors 
sdught    to    obtain  in  Adelaide  subscriptions 
towards  the  objects  of  the    company,    and 
espeeially  towards  obtaining  the  special  Act. 
At  a  meeting  at  Adelaide  a  committee  was 
formed  "  to  assist  the  projects  of  the  Wilcan- 
nia merchants,"  and  the  committee  resolved 
that  C,  the  honorary  secretary  of  the  pro- 
posed company,  should  **  canvass  for  subscrip 
tions  towards  the  amount  required  to  obtain 
the  special  Act."    The  chairman  of  the  com- 
mittee thereupon  signed  a  document  stating 
that  at  a  meeting  of  the  committee  C.  *'  was 
deputed  to  canvass  the  city  for  subscriptions 
to  farther  the  objects  of  the  company."      C. 
then    collected    subscriptions    from     certain 
Adelaide    merchants    who    were    financially 
interested  in  the  locking  of  the  river  Darling, 
and  who  signed  their  names  to  the  document 
above-mentioned,   the  amounts  of  their  sub- 
scriptions being  set  opposite  their  signatures. 
The  subscribers  were  offered  the  option  of  hav- 
ing   their    subscriptions    applied   as   deposit 
money  upon  application  for  shares  in  the  com- 
pany, but  most  of  them  refused  to  accept  the 
option.  The  money  so  collected  was  paid  by  C. 
into  a  bank  to  the  credit  of  the  proposed  com- 
pany, and   the  committee  in  Adelaide  was 
informed  of  this  fact  and  offered  no  objection. 
The  formation  of  the  company  afterwards  fell 
through  and  was  abandoned,  and  the  moneys 
subscribed  in  Adelaide  remained  in  the  bank 
for  al)out  seventeen  years.     Held,  that  the 
money  subscribed  in  Adelaide  was  a  voluntary 
subvention  towards  a  project  in  which  the 
subscribers  and  the  receivers  had  a  common 
interest,  but  as  to  which  the  subscribers  de- 
clined to  incur  any  future  responsibility,  and 
was  therefore  a  gift  to  the  origmal  subscribers 
in  Wilcannia  from  which  neither  a  trust  for, 
nor  a  contract  to  repay  the  money  to,  the 
Adelaide  subscribers  could  be  inferred.     Deci- 
sion of  the   Full    Court    reversed.      Where 
money  is  subscribed  to  a  projected  company 
on  the  terms  that  the  subscriber  shall  have  the 
option  to  have  his  subscription  applied  as  pay- 
ment on  application  for  shares,  that  option 
constitutes  a  valuable  consideration  for  the 
payment  of  the  money  so  as  to  rebut  the 
implication  of  a  resulting  trust  for  the  sub- 
scriber.    Rothschild  V.   Henningsy  9  B.  &  C, 
470,  followed.      The  rule  that  an  appellate 
Court  ought  not  to  disturb  the  conclusions  of 
the  Court  appealed  from  on  a  question  of  fact 
has  no  application  where  there  is  no  conflict 
of  testimony,  and  the  only  question  of  fact 
is  the  proper  inference  to  be  drawn  from  the 
undisputed    facts.      Thumhum    v.    Steward, 
L.K.,  3  P.C,  478,  followed.      Luke  v.  Waite 
'252 
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GOOD  FAITH  —Power  of  appointment — Fraud 
on  power — Benefit  to  appointor.] — See  Ap- 
pointment.   Gilhtrt  V.  Stanton      •        -    447 

GOODS— Exception  of  named  ^oods^— EUasdem 
generis—  Extension  of  meaning  of  name— 
*'  Guano  "— Phosphatized  roelc— Taxing  Kct — 
Wharfage  rates  on  g^oods — Melbourne  Harboui* 
Trust  Act  18»0  (Vict.),  (No.  111»),  sec.  110, 
Serentli  Scliedule.] — See  Evidence.  Cuming 
Smith  d'  Co.  Ltd.  v.  Melbourne  Harbour  Truat 
Commisfiionera 735 

"  GOODS  AXD  CHATTELS  "—Grocer's  licence- 
Reputed  ownership.]— .9cc  Insolvency.  Jack 
V.  Sm7,il 684 

GROCER'S  LICENCE—''  Goods  and  chattels''— 
Reputed  ownership.]— <S^ee  Insolvency.  Jack 
V.  Smail 684 

GUARANTEE— Giving  time— Extension  of  limit 
of  overdraft  for  speclfled  period — Assenting 
surety  not  discharged — Contract  partly  oral, 
partly  in  writing— Construction — Question  of 
fact  for  Jury— New  trial.]— .See  Principal  and 
Surety,     beane  v.  City  Jiank  of  Sydney    198 

"  GUANO  "  —  Phosphatize<l  rock.]  —  See  E^^- 
denck. — Cuming  Smith  d.'  Co.  Ltd.  v. 
Melbourne  Harbour  Trust  Commiifmoners    735 

HIGH  COURT,  POWER  OF,  TO  MAKE  SUCH 

ORDER  AS  THE  SUPREME  COURT  COULD 

HAVE  MADE— Variation  of  decree  by  consent.] 

— See  Partnership.      Wilson  v.   Carmichael 

190 

HOUSEKEEPING  ALLOWANCE,  SAVINGS  OF 
WIFE  OUT  OF— Deposit  in  Savings  Bank- 
Settlement.]  —  See  Insolvency.  Ja<:k  v. 
SmaU 684 

HUSBAND  AND  WIFE —Divorce— Connivance- 
Corrupt  intention  —  Conduct  conducing  to 
adultery — Matrimonial  Causes  Act  (No.  14  of 
1899),  sec.  18.]— A  wife,  without  just  cause, 
left  her  husband's  house,  and  refused  to  return 
to  it,  or  to  allow  him  to  live  with  her.  Hav- 
ing reason  to  suspect  her  of  adultery  with  a 
certain  man,  the  husband,  for  the  purpose  of 
obtaining  proof  of  her  guilt,  secretly  watched 
the  house  in  which  she  lived.  On  oue  occasion 
he  saw  the  man  whom  he  suspected  enter  the 
house  in  the  evening  and  leave  at  an  early 
hour  of  the  following  morning,  and,  on 
another  occasion,  saw  the  pair  in  the  act  of 
adultery.  He  did  not  interfere  on  either 
occasion.  Held,  in  a  suit  bv  the  husband  for 
dissolution  of  marriage  on  tne  ground  of  adul- 
tery, that  these  facts  did  not  establish  con- 
nivance. Decision  of  the  Supreme  Court 
(1904)  4  S.R.  (N.S.W.),  506,  reversed.  Davis 
V.  Davis  and  Hughes      .        -        -        .     179 
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-Separation  deed — Restraint  on  anticipa- 


tion— Effect  of  clause  on  revocability  of  cob- 
tract — Waiver  of  condition  precedent — Equit- 
able plea — Accord   and  satisfaction.]  —  The 

respondent,  as  trustee  of  a  chose  in  action 
vested  in  him  by  an  order  of  the  Supreme 
Court,  brought  au  action  to  recover  from  the 
appellant  arrears  alleged  to  be  due  nnder  a 
covenant  in  a  deed  of  separation  by  which  the 
appellant  covenanted  to  pay  to  a  trustee  a 
certain  sum  per  annum  by  quarterly  i natal- 
meuts,  upon  trust  for  his  wife  for  her  separate 
use  without  power  of  anticipation.  The 
appellant  pleaded,  inter  aiia^  an  equitable 
plea,  alleging  that  b}'  a  clause  of  the  deed  it 
was  providedthat  under  certain  circumstances, 
upon  the  performance  by  the  appellant  of  cer- 
tain conditions  as  to  giving  notice,  the  deed 
should  be  considered  as  at  an  end  and  its  cove- 
nants void.  The  plea  alleged  further  that  the 
circumstances  contemplated  in  the  said  clanae 
had  arisen,  that  the  wife  had  waived  the  per* 
formance  of  the  condition  as  to  notice,  and 
that  the  deed  was  therefore  at  an  end,  and  its 
covenants  void ;  and  that  the  appellant,  before 
any  of  the  moneys  claimed  became  due,  ceased 
to  pay  the  sum  covenanted  to  be  paid,  and 
paid  other  sums  to  the  wife  and  entered  into 
other  arrangements  with  her  from  time  to 
time,  and  that  these  moneys  were  so  paid  and 
arrangements  entered  into  by  the  appellant  on 
the  faith  and  understandmg  that  the  arrange- 
ment in  the  deed  was  at  an  end  and  the  coven- 
ants void,  and  his  wife  accepted  these  moneyv 
and  entered  into  these  arrangements  on  the 
same  faith  and  understanding,  and  by  her  con- 
duct both  she  and  the  respondent  were  estop- 
ped from  setting  up  and  suing  upon  the  deed. 
Issue  was  joined  upon  the  pleas.  It  appeared 
at  the  trial  that-  at  the  date  of  the  alleged 
notice,  one  quarterly  instalment  was  due  and 
unpaid.  The  jury  found  specially  that  the 
wife  had  waived  the  performance  of  the  con- 
dition as  to  notice,  and  also  that  she  accepted 
the  moneys  paid  and  the  other  arrangements 
made  after  the  date  of  the  waiver,  as  alleged 
in  the  plea.  Held^  that  the  plea  must  be  con- 
strued not  as  merely  setting  up  a  waiver  by 
the  wife  of  the  condition  tis  to  notice,  but  a» 
further  alleging  that  on  each  occasion  when  a 
payment  was  made  under  the  substituted 
arrangement,  the  wife  accepted  the  payment 
and  the  fresh  arrangement  as  a  satisfaction  of 
all  instalments  then  due,  and  agreed  not  to  in- 
sist upon  the  stipulation  as  to  notice  or  to  set  up 
the  deed  as  creating  a  subsisting  obligation  ; 
and  that,  inasmucli  as  a  restraint  on  anticipa- 
tion imposes  no  restriction  upon  a  wife  with 
respect  to  income  actually  accrued  due,  the 
pica  disclosed  a  good  defence  in  Equity  as  to 
all  the  instalments  sued  for  except  the  first  ; 
and  that,  upon  the  findings  of  the  jury,  the 
defence  had  been  substantially  proved. 
HoodBarrav.  Heriot,  (1896)  A.C.,  174,  fol- 
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lowed.  SembUt  that  but  for  the  equitable 
nature  of  the  interests  involved,  this  would 
also  have  been  a  good  defence  at  common  law, 
by  way  of  accord  and  satisfaction.  An  execu- 
tory contract  to  which  a  married  woman  is  a 
party,  and  which  does  not  amount  to  a  com- 
plete gift  of  property,  is  not  made  irrevocable 
by  the  mere  fact  that  it  contains  a  clause  in 
restraint  of  anticipation  with  regard  to  her 
rights  under  the  contract.  Semble,  therefore, 
that  in  a  separation  deed  by  which  no  pro- 
perty is  assigned  such  a  clause  would  not 
prevent  the  wife  from  rescinding  or  releasing 
the  deed,  or  waiving  her  rights  under  it.  De- 
cision of  the  Supreme  Court,  McNaghten  v. 
Paterstm,  (1905)5  S.R.  (N.S.W.),  90,  reversed, 
and  judgment  of  Dariey  C.J.  restored.  Pater- 
son  V.  McNaghten  -        -        -        -        .615 

«« ILLEGALLY  USING  "—Special  verdict— Pre- 
cise words  of  Statute  not  followed — Offence 
sulistantiallj  described — Crimes  Act  (N.S.W.)t 
(No.  40  of  1900)  sees.  130, 131.]— See  Criminal 
Law.     Lilliecrap  v.  The  King        -         -     681 

IMPROYEHENTS  EFFECTED  BY  PREDECESSOR 
IN  TITLE  OF  ONE  OF  TENANTS  IN  COMMON 
— Equitable  right  of  such  tenant  to  compen- 
sation for  Improvements  on  distribution  — 
Defensive  equity — Effect  when  Court  not  ad- 
ministering whole  Aind — Public  Works  Act 
(N.S.W.),  (No.  26  of  1900),  sees.  39,  47,  48.]— 
See  RKsnMPTioN  of  Land.  Brichcood  v. 
Young 387 

INCONSISTENCY  — Regrulatlon  —Ultra  vires  — 

Deduction  of  wa^es  during   sickness.]— <S^ee 

Master  and  Skuvast.     Young  v.   Tockassie 

470 

INDUSTRIAL  AGREEMENT— Agreement  not  to  be 
binding  unless  made  a  common  rule — Unen- 
forceable agreement—  Jurisdiction  of  Court  of 
Arbitration  to  make  industrial  agreement  a 
common  rule— Common  rule  a  means  of  en- 
forcement of  an  existing  award,  order  or 
direction  —  Prohibition  —  Industrial  Arbitra- 
tion Act  (N.S.W.),  (No.  59  of  1901),  sees.  13,  15, 
26  (a),  (b),  37.]— The  Court  of  Arbitration  has 
no  jurisdiction  to  entertain  an  application 
by  the  parties  to  an  industrial  agree- 
ment which  has  not  been  made  an  award  of 
the  Court  to  have  the  terms  of  the  agreement 
declared  a  common  rule.  The  power  to  de- 
clare a  common  rule,  conferred  upon  the 
Court  by  sec.  .37  of  the  Industrial  Arbttration 
Act,  can  be  exercised  only  with  a  view  to  the 
enforcoment  of  an  award,  order,  or  direc- 
tion. It  is,  therefore,  a  condition  precedent 
to  the  exercise  of  that  power,  that  there  should 
be  in  existence  an  award,  order,  or  direction, 
made  by  the  Court  in  pursuance  of  a  hearing 
or  determination,  upon  a  reference  within  the 


INDUSTRIAL  AGREEMENT— C07i<t}{ue(2. 

meaning  of  sec.  26,  sub-sees,  (a)  and  (6).  An 
agreement  was  made  between  an  association 
of  employers  and  two  unions  of  employes,  fix- 
ing the  conditions  of  employment  for  two 
years  from  the  date  of  the  agreement,  and  on 
the  same  day  another  agreement  was  made 
between  the  same  parties,  providing  that  the 
former  agreement  should  not  come  into  force 
or  be  binding  upon  the  parties  to  it,  unless  it 
should  be  made  a  common  rule.  Both  agree- 
ments were  in  writing,  and  were  registered 
with  the  Registrar  of  the  Court,  as  provided 
by  sec.  13  of  the  Act.  The  parties  then  filed 
in  the  Arbitration  Court,  and  advertised  a 
notice  of  an  application  to  have  the  terms  of 
the  agreement  declared  to  be  a  common  rule. 
This  was  the  ordinary  method  of  initiating 
proceedings  in  that  Court  for  that  purpose. 
Held,  that  the  Court  of  Arbitration  had  no 
jurisdiction  to  entertain  the  application,  and 
that  immediately  after  the  notice  any  person 
might  apply  to  the  Supreme  Court  for  a  writ 
of  prohioition  to  restrain  the  Court  of  Arbitra- 
tion from  further  proceeding.  Hdd^  further, 
that  the  original  agreement,  not  being  enforce- 
able against  anyone,  was  not  a  subsisting  in- 
dustrial agreement  within  the  meaning  of 
sec.  15.  Decision  of  the  Supreme  Court, 
(1904)  4  S.R.  (N.S.W.),  384,  reversed. 
Masters  Retailers'  Association  of  N.S,W,  v. 
Sh(^  Assistants  Union  of  y.S.W,  '        -      94 

INDUSTRIAL  ARBITRATION  COURT,  COMMIS- 
SION TO  INQUIRE  INTO  MATTERS  WITHIN 
THE  JURISDICTION  OF— Royal  Commission 
— Limitations  on  power  of  Executive  to  ap- 
point— Validity  of  Commission -Witness  — 
Refusal  to  be  sworn — Reasonable  excuse— 
Royal  Commissioners  Evidence  Act  (X.S.W.), 
(No.  23  of  1904),  sees.  S,  8.]— 5ee  Royal  Com- 
mission.    Clough  V.  Leahy    -        -        -     139 

INDUSTRIAL  DISPUTE— Industrial  Arbitration 
Act  (N.S.W.),  (No.  59  of  1901),  sec.  36  (b)— 
Preference  to  unionists — Persons  offering  their 
labour  at  the  same  time— Notice  to  union  of 
labour  required— Jurisdiction  of  Court  of 
Arbitration  to  compel  —  Prohibition  —  Con- 
struction of  Statutes.] — Sec.  ,36  sub-sec.  {h)  of 
the  Industrial  Arhitraiiou  Act  (N.S.W.)  lflk)l, 
provides,  inter  alia^  that  the  Court  of  Ai'bitra- 
tiou,  in  its  award  or  by  order  made  on  the 
application  of  any  party  to  the  proceedings 
beiore  it,  may  *'  direct  that  as  between  mem- 
bers of  an  industrial  union  of  employes  and 
other  persons  offering  their  labour  at  the  same 
time,  such  members  shall  be  employed  in  pre- 
ference to  such  other  persons,  other  things 
being  equal."  The  Court  of  Arbitration,  in 
an  industrial  dispute  between  the  appellant 
and  respondent  unions,  made  an  award  by 
which  preference  was  ordered  to  be  given  to 
members  of  the  appellant  union  on  compliance 
with  certain  conditions  as  to  the  admission  of 
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members,  and  embodied  in  the  order  for  pre- 
ference a  direction  that  any  member  of  the 
respondent  union  requiring  labour  should, 
whenever  reasonably  practicable  having  re- 
gard to  existing  exigencies,  notify  the  secre- 
tary of  the  appellant  union  of  the  labour  re- 
quired. Held,  that  the  Court  had  no  juris- 
diction to  make  the  direction  as  to  notice. 
Decision  of  the  Supreme  Court,  Ex  pai-te  The 
Master  Carriers  AssocicUion  of  N.S.  FT., 
(1905)  5  S.R.  (N.S.W.),  77,  affirmed.  Trolly 
Draymen  and  Carters  Union  of  Sydney  and 
Suburbs  v.  Master  Carriers  Association  of 
N.S.  W. 509 

INFANTS'  SHARES,  DUTY  OF  ADMLNISTRATOR 
TO  INVEST  AND  SECURE  —  Administration 
bond— Sureties,  rights  and  liabilities  of-- 
Breach  of  duty  by  administrator — Action  quia 
timet —Covenant  to  administer — Acceptance 
of  money  paid  Into  Court — Practice — Costs.]— 
See  Probate.     Holden  v.  Black     -        -    768 


INFERIOR  COURT,  JURISDICTION  OF— Objec- 
tion not  taken  in  that  Court— Lying-by.]—iS^ee 
PRAcmcE.     Zimpely.  Allard         -        -     117 

INFRINGEMENT  —  Patent  —  Subject-matter  — 
Invention — Application  of  old  contrivances  to 
a  new  use  —  Combination  —  Specification  — 
Anticipation — Injunction — Damages — Costs — 
Patents  Act  (Queensland)  48  Vict.  No.  IS.]— See 
Patent.      Wtllmann  v.  Petersen    -        -        1 

DTJUNCTION— Breach  of  trust— Declaration  of 
trust— Costs.]— Sec  Trustee.  Down  v.  Attor- 
ney-General of  Qn^en4and      -        -        -    639 

INSOLVENCY— Court  of  Insolvency— Jurisdiction 
— Application  to  declare  trustee  entitled  to 
property  adversely  claimed — Burden  of  proof 
— Savings  of  wife  out  of  housekeeping  allow- 
ance by  husband— Deposit  in  Savings  Bank — 
Settlement — Grocer's  licence — "  Goods  and 
chattels  " — Reputed  ownership — Insolvency 
Act  1890  (Vict.),  (No.  1102)  sees.  70  (v.),  72 
—Insolvency  Act  1897  (Vict.),  (No.  1613), 
sec.  5— Harried  Women's  Property  Act  1890 
(Vict.),  (No.  1116),  sees.  10,  IS.J  —  The 
Court  of  Insolvency  has  jurisdiction  under  the 
Insolvency  Act  1897  to  entertain  an  application 
by  the  trustee  of  an  insolvent  estate  for  a  de- 
claration that  property  claimed  by  a  third 
person  to  which   the   trustee  sets  up  a  title 

Saramount  is  part  of  the  insolvent  estate, 
decision  of  Supreme  Court  on  this  point  {In 
re  Jack,  [1905]  V.L.R.,  275  ;  26  A.L.T.,  172) 
affirmed.  Moneys  saved  by  a  wife  oat  of  an 
allowance  made  to  her  by  her  husband  for 
housekeeping  purposes,  and  deposited  by  her 
from  time  to  time  in  a  Savings  Bank  in  her 
own  name,  are  within  sec.  10  of  the  Married 
Women* s  Property  Act  1890  (Victoria),  and 
are  therefore  to  be  deemed  to  be  her  separate 
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property  until  the  contrary  is  proved.  Moneys 
so  saved  by  a  wife,  and  with  the  husband's 
consent  invested  by  the  wife  as  her  own,  are 
not  a  **  settlement  of  property  "  within  sec. 
72  of  the  Insolvency  Act  1890  (Victoria).  To 
constitute  a  **  settlement "  within  that  section 
it  is  necessary  to  show  that  the  gift  was  in- 
tended by  the  donor  to  be  kept  in  its  original 
form,  or  in  the  form  of  an  investment,  for  the 
benefit  of  the  donee.  In  re  Plummer,  (19(X)) 
2  Q.B.,  790,  followed.  Held,  on  the  evidence, 
that  the  respondents,  the  trustees  of  the  hus- 
band's insolvent  estate,  had  not  proved  that 
money  standing  to  his  wife's  credit  in  a 
Savings  Bank  was  not  her  separate  property, 
and  that  no  case  of  fraud  on  creditors  had 
been  established.  Decision  of  Supreme  Court 
reversed.  A  grocer's  licence  issued  under  the 
Licensing  Act  1890  is  not  '*  goods  and  chattels" 
so  as  to  be  subject  to  reputed  ownership  within 
the  meaning  of  sec.  70  (v.)  of  the  Insolvency 
Act  1890.  AniJioness  v.  Anderson,  14  V.L.R,, 
127  ;  9  A.L.T.,  175,  followed.    Jack  v.  Smail 

.        ...        -    684 


INSOLVENCY,  ACT  OF— Right  of  creditors  by 
assenting  to  become  parties  to  deed — Trust 
for  scheduled  creditors  and  ail  others  of 
creditors  who  satisfy  trustee  that  they  are 
creditors — Power  to  exclude — Deed  of  arrange- 
ment.]—^ce  Assignment  fob  benefit  of 
"Creditors  generailt."  Dobsonx.  Beath, 
Schiess  d;  Co. 277 

INSURANCE— Life  assurance  —  Policy  for  the 
benefit  of  wife  and  children  of  insured— Sur- 
render before  maturity — Right  of  insurer  to 
recover  surrender  value — Trustee — Power  to 
give  receipt — Life,  Fire  and  Marine  Insurance 
Act  (N.S.W.)  (No.  49  of  1902).  sees.  8,  9.]— 
The  Life,  Fire  and  Marine  Insurance  Act  (No. 
49  of  1902),  sec.  8  protects  from  creditors  the 
moneys  payable  under  a  policy  of  insurance 
effected  by  a  husband  for  the  benefit  of  his 
wife  and  children,  and  provides  that  such  a 
policy  shall  create  a  trust  in  favour  of  the 
objects  named  therein.  Sec.  9  provides  inter 
alia  that  the  insured  may  appoint  a  trustee  or 
trustees  of  the  policy,  and  that,  in  default  of 
such  appointment,  the  policy  shall  vest  in  the 
insured  in  trust  for  the  purposes  mentioned, 
and  that  the  receipt  of  a  trustee  or  trustees 
duly  appointed,  or  in  default  of  appointment, 
the  receipt  of  the  legal  personal  representative 
of  the  insured  shall  be  a  discharge  to  the 
insurers  for  the  sum  secured  by  the  policy. 
A  husband  effected  such  a  policy  to  secure  the 
payment  of  £300  to  his  wife  and  children  at 
the  end  of  20  years,  subject  to  a  provision 
that  the  policy  might  be  surrendered  after  the 
payment  of  three  yearly  premiums.  Hdd^ 
that  the  insured  was  entitled  by  the  terms  of 
the  contract  of  insurance  to  surrender  the 
policy,  and  to  sue  for  and  recover  the  surrender 
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valae,  and  that  the  Act  had  not  the  effect  of 
taking  away  this  right,  or  of  imposing  on  the 
insurers  any  obligation  to  see  to  the  application 
of  the  moneys  payable  under  the  policy.  The 
latter  part  of  sec.  9  merely  protects  the  in- 
surers from  claims  by  the  insured,  when  they 
have  paid  the  trustee  duly  appointed  under 
the  Act.  It  does  not  exclude  the  implication 
that  the  insured  has  power  to  give  a  valid 
discharge  for  the  moneys  payable  under  the 
policy,  either  as  legal  owner  or  as  trustee  under 
the  Act.  Soicariby  v.  Ixicy^  4  Madd.,  142, 
and  Ford  v.  RyaUj  4  Jr.  Ch.  R.,  342,  applied. 
Decision  of  the  Supreme  Court,  Pechotsch  v. 
MuttuU  Life  Imtirance  Company  of  New  York, 
(1906)  6  S.R.  (N.S.W.),  262,  affirmed. 
Mutual  Life  Insurance  Co.  of  New  York  v. 
Pechotsch 823 

INTERLOCUTORY  ORDER— Leave  to  appeal- 
Right  of  appellant  to  question  interlocutory 
order  on  appeal  fh>m  final  judgment.] —  See 
Practice.     Crowley  v.  Glissan      -        -    402 

INTENTION— Patent— Subject-matter—  Applica- 
tion of  old  contrivance  to  a  new  use— Com- 
bination —  Inft*ingrcinent  —  Specification  — 
Ant  icipation— Injunction — Damages — Costs — 
Patents  Act  (Queensland)  48  Tict.  No.  13.]— 
See  Patent.      WUlmann  v.  Petersen       -        1 

JOINDER  OF  CAUSES  OF  ACTION  WITH  ONE 
FOR  DEFAMATION— Judgment  against  de- 
fendant in  action  for  defamation — Election  of 
remedy  ag^ainst  goods  of  debtor — Defendant 
made  bankrupt  on  petition  of  plaintiff— Ca.  sa. 
— Consolidation  of  Statutes — Bankruptcy  Act 
(N.S.W.),  (No.  25  of  1898),  sec.  10  (8)— Defania- 
tlon  Act  (N.S.W.),  (No.  22  of  1»01),  sec.  24.}— 
See  Arrest.    Ferris  v.  Martin        -        -    626 

JUDGE  IN  CHAXBERS,  JUDGMENT  PRO- 
NOUNCED BY— Judgment  of  Supreme  Court 
of  State — Order  on  originating  summons — 
Conditions  on  appeals — Special  leave — Judici- 
ary Act  1903  (No.  6  of  1903),  sec.  35 — Supreme 
Court  Act  (Vict.),  (No.  1142),  sees.  3,  8,  37, 54, 
55 — The  Constitution,  sees.  71,  73,  74 — Rules 
of  Supreme  Court  of  Victoria  1884,  Order  LV.] 
— See  Appeal  to  High  Court.  Parkin  v. 
James 315 

JUDGE  AND  JURY,  FUNCTIONS  OF~ContHbu- 
tory  negligence — Failure  to  whistle — Duty  of 
defendant  where  plaintiff  gruUty  of  contribu- 
tory negligence.] — See  Negligence.  Com- 
mitsioner  of  Railways  v.  Leahy      -        -      64 

JUDGMENT,  REVERSAL  OF,  ON  QUESTION  OF 
FACT — Appeal  to  High  Court — Inference  to  be 
drawn  firom  undisputed  facts.] — See  Practice. 
Luke  V.  Waite 252 


JUDGMENT,  RIGHT  OF  APPELLANT  TO  QUES- 
TION  INTERLOCUTORY  ORDER  ON  APPEAL 
FROM  FINAL.]— iSee  PiucnCE.  Crowley  v. 
Olissan 402 

JUDGMENT,  VERDICT  OF  JURY— Misdirectiou 
—Appeal— County  Court  Act  1890  (Vict.)  (No. 
1078).  sees.  31,  82,  88,  89,  93,  96,  Hi.}— See 
New  Trial.     Brown  v.  Lizars      -        -    837 

JURISDICTION,  DENIAL  OF  BY  STATE  COURT— 
Remedy  —  Mandamus  —  A  ppeal.] — See  A  ppkl- 
LATE  Jurisdiction.    Ah  Yick  v,  Lehmert   693 

JURISDICTION  OF  INFERIOR  COURT— Objection 
not  taken  in  that  Court  —  Lying-by.]  —  See 
Practice.    Zimpd  v,  Allard        -        -     117 

JURY — ^Misdirection— Appeal — County  Court  Act 
1890  (Vict.),  (No.  1078),  sees.  31,  82,  88,  89,  93, 
96,  133.]— 5ce  New  Trial.  Brown  v.  Lizars 
837 

LABOURERS,  PACIFIC  ISLAND.]— iS^ee  Master 
AND  Servant.     Young  v.  Tockassie       •    470 

LAND,  RESUMPTION  OF— Distribution  of  com- 
pensatlon  money — Tenancy  in  common — Im- 
provements effected  by  predecessor  in  title  to 
one  of  tenants  in  common — Equitable  right  of 
such  tenant  to  compensation  for  improvements 
on  distribution  —  Defensive  equity  —  Effect 
when  Court  not  administering  whole  fund — 
Public  Works  Act  (N.S.W.),  (No.  26  of  1900), 
sees.  39,  47,  48.] — See  Resumption  of  Land. 
Brickwood  v.  Young       -        .        .        .    387 

LANDLORD  AND  TENANT— Covenant  to  pay  as 
rent  sum  equal  to  one-third  of  land  tax — 
Validity  —  Altering  incidence  of  taxation — 
Land  and  Income  Tax  Assessment  Act  1895 
(N.S.W.)  (59  Vict.  No.  15),  sec.  63— Land  Tax 
(Leases)  Act  1902  (N.S.W.),  (No.  115  of  1902), 
sec.  5  (I) — Evidence — Admissibility — Action 
on  covenant  to  pay  rent — Plea  on  equitable 
grounds — Prior  agreement  to  accept  less  rent 
— Facts  alleged  in  plea  available  as  a  defence  at 
law — Plea  good  as  a  plea  ot  payment  of  balance 
on  accounts  stated— Ground  not  taken  below 
— New  trial.]—  In  an  action  at  common  law  to 
recover  a  balance  of  rent  due  under  a  covenant 
In  an  indenture  of  lease,  the  defendants 
pleaded,  as  a  plea  on  equitable  grounds,  that 
prior  to  the  execution  of  the  lease  it  was  agreed 
that  the  plaintiff  should  allow  the  defendants 
certain  deductions  from  the  rent  for  the  first 
six  months  of  the  term  ;  that  the  defendants 
executed  the  lease  upon  the  faith  of  that 
agreement ;  thac  the  plaintiff  in  accordance 
with  the  agreement  allowed  the  defendants 
the  deductions  agreed  upon  ;  that  the  defend- 
ants paid  the  plaintiff  the  remainder  of  the 
rent  due  under  the  covenant,  and  the  plaintiff 
accepted  it  in  satisfaction  and  discharge  of  the 
whole  of  the  rent  due  under  the  covenant ; 
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and  that  the  plaintiff  was  suing  for  the  rent 
agreed  to  be  allowed  off  to  the  defendants,  in 
fraud  of  the  agreement.  At  the  trial  letters 
which  passed  between  the  parties  prior  to  the 
execution  of  the  lease  were  tendered  in  sup- 
port of  this  plea  and  rejected.  Hdd  that, 
whether  the  alleged  agreement  was  or  was  not 
collateral  to  the  lease,  the  plea  was  in  effect 
an  allegation  of  the  allowance  of  cross  de- 
mands between  the  parties  upon  an  account 
stated,  and  payment  of  the  balance,  and 
afforded  substantially  a  good  defence  at  com- 
mon law,  and  that  the  letters  were  admissible 
in  evidence  in  support  of  it.  GaUander  v. 
Hoioard,  10  C.B.,  290,  followed.  The  lease 
contained  a  covenant  by  the  lessee  to  pay 
**  such  further  sums  as  rent  as  shall  represent 
one  third  of  the  annual  sum  payable  .  .  . 
from  time  to  time  durine  the  said  term  by  the 
said  lessor  ...  as  land  tax  to  the  Com- 
missioners of  Taxation  under  the  Laiid  and 
Income  Tax  Assessnunt  Act  1895,  or  any 
amendment  thereof  in  respect  of  the  land 
demised."  Subsequently  to  the  execution  of 
the  lease,  the  Land  Tax  (Leaata)  Act  1902, 
was  passed.  Held^  that  the  covenant  was 
void.  Per  Oriffith  C.J.,  and  Barton  J.  : — 
The  intention  of  the  parties,  as  disclosed  by 
the  lease,  was  that  the  stipulation  in  the 
covenant  should  be  in  substitution  for  the 
statutory  provision  then  in  force,  and  for  any 
statutory  provision  that  might  thereafter  be 
made  in  place  of  it,  and  was  therefore  void 
under  the  Land  and  Income  Aasessment  Act 
1895,  and  inoperative  under  the  Land  Tax 
(Leasts)  Act  1902  ;  and  further,  that,  even  if 
the  parties  intended  it  be  cumulative,  it  was 
void  under  the  Land  and  Income  Tax  Assess- 
ment Act  1895  and  that  the  original  quality  of 
sterility  imposed  by  that  upon  the  stipulation 
when  it  was  made  still  attached  to  it.  Per 
O'Connor  J.  : — The  stipulation,  being  a  viola- 
tion of  the  provisions  of  sec.  63  of  the  Land 
and  Income  Assessment  Act  1895  was  void  from 
its  inception,  and  therefore,  whatever  the 
effect  of  the  stipulation  might  have  been,  if  it 
had  been  made  after  the  passing  of  the  Land 
Tax  {Leases)  Act  1902,  it  could  not  be  made 
effectual  for  the  purpose  of  making  good  the 
claim  for  rent  alleged  to  have  accrued  due 
under  it  after  the  commencement  of  the  latter 
Act.  When  a  party  has  obtained  a  new  trial 
on  the  ground  of  the  improper  rejection  of 
evidence,  if  the  evidence  was  relevant  to  the 
issue  on  which  it  was  tendered  and  the  ground 
on  which  the  evidence  was  oiiginally  rejected 
was  erroneous,  it  is  not  a  ground  for  allowing 
an  appeal  from  the  order  granting  the  new 
trial,  that  the  exact  grounds  of  relevancy  were 
not  stated  to  the  Court.  Decision  of  the 
Supreme  Court,  (1904)  4  S.R.,  454,  affirmed. 
Harris  v.  Sydney  Glass  and  Tile  Co,      •    227 

LARCENY  BY  BAILEE— BaUment— Receipt  of 


LARCENY  BY  BAlLEE-<wUinued. 

money  as  agent — Failure  to  accoiint  for  bal- 
ance— Fraudulent  appruprialion  by  agent — 
Crimes  Act  (N.S.W.),  (No.  40  of  1900),  sec. 
125.] — See  Criminal  Law.  Slatttry  v.  The 
King 546 

LEASE,  AGREEMENT  FOR,  BY  SLHSORDINATE 
OFFICER  OF  GOVERNMENT— Ratification- 
Statute  of  Frauds — Part  performance — New 
trial — Surprise.] — See  Practice.  Thomas  w 
The  Cromi 127 

LEASE — Condition  of  forfeiture— Mortgage — 
Rights  of  equitable  mortgagee  as  against 
lessor  to  mortgaj^or  —  Estoppel  —  Fraud  — 
Lying-by  — Practice— Jurisdiction  —Originat- 
ing summons— Equity  Procedure  Act  (No.  4), 
(Tasmania),  (57  Vict.  No.  13),  sees.  3,  4.]— 
In  pursuance  of  a  prior  agreement,  appellant 
in  consideration  of  a  sum  of  £600  paid  in  ad> 
vance  to  her  by  S.,  granted  a  lease  of  an  hotel 
to  S.  for  four  years  at  a  rent  reserved. 
According  to  the  agreement,  the  lease  was  to 
contain  the  U6ual  covenants  and  provisoes  in 
leases  of  public  houses.  The  lease  contained 
a  covenant  by  S.  not  to  assign  or  sublet  with- 
out leave  and  a  proviso  for  re-entry  on  default 
in  payment  of  rent,  or  on  the  bankruptcy  of 
the  lessee,  but  there  was  no  evidence  whether 
or  not  such  covenants  or  provisoes  were  usual 
in  leases  of  public  houses  in  Tasmania.  In 
order  to  enable  S.  to  make  the  payment  of 
£600  to  the  appellant,  he,  to  the  knowledge  of 
the  appellant,  borrowed  £400  from  respond- 
ents, and  iu  consideration  thereof  agreed  to 
execute  a  mortgage  to  the  respondents  of  the 
lease  when  executed.  No  legal  mortgage  of 
the  lease  was  executed,  but  respondents  be- 
came e(^uitable  mortgagees  by  deposit  of  the 
lease  with  a  memorandum.  Subsequently  S. 
made  default  both  in  payment  of  his  rent 
under  the  lease,  and  in  repayment  of  the  £400 
and  interest  due  to  respondents.  Appellant 
refused  to  accept  rent  from  respondents,  and 
S.  was  adjudicated  bankrupt.  On  an  originat- 
ing summons  taken  out  by  respondents  and 
directed  to  S.  and  appellant,  asking  for  an 
order  for  possession  of  the  hotel :  Seld,  re- 
versing the  decision  of  the  Supreme  Court  of 
Tasmania,  that  on  the  bankruptcy  of  8.  the 
appellant  was  entitled  to  enforce  the  proviso 
for  forfeiture  not  only  as  against  S.  the  lessee, 
but  also  as  against  respondents  tha  equitable 
mortgagees,  and  that  the  mere  fact  of  know- 
ledge by  the  appellant  that  the  lessee  intended 
to  mortgage  the  term  when  created  did  not  of 
itself  impose  any  obligation  upon  her  to  pro- 
tect the  future  mortgagee's  interests,  nor  act 
by  way  of  estoppel  to  prevent  the  operation 
of  any  proviso  for  forfeiture  to  their  prejudice. 
Held^  further: — 'i'hat  the  Equity  Procedure 
Act  (No.  4)  (Tasmania),  (57  Vict.  No.  13), 
applies  only  to  cases  where  the  rights  of  the 
parties,  or  of  those  in  possession  under  them 
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are  regulated  by  a  mortgage  either  legal  or 
equitable,  and,  therefore,  that  the  le^al  right 
of  a  lessor  to  re-enter  under  the  conditions  of 
a  lease  cannot  be  litigated  either  on  equitable 
or  legal  grounds  on  an  originating  summons 
by  a  mortgagee  of  the  term  for  foreclosure 
against  the  lessee.     Cairns  v.  Burgess  -    298 

LEGACY — Annuities — Payment  out  of  personal 
estate — Charg-e  on  real  estate— Gift  of  all 
property  as  blended  fUnd  to  trustees — Inten- 
tion of  testator.]— iSe'e  Will.  Parkin  v.  James 
{Xo,  2) 565 

LIBEL — Attack  upon  a  class  of  persons — Action 
by  a  member  of  the  class,  unknown  to  de- 
fendants—Intention of  defendants  to  refer  to 
the  plaintiff.]— ^ee  Defamation.  Godhard  v. 
JatMs  Inglis  ds  Co,  Ltd.         -        -        -      78 

. Criminal  offence — Defence  of  truth  and 

publication  for  public  benefit— Nature  and 
manner  of  publication  to  be  considered — 
Motive  of  libeller  immaterial — Defi&mation 
Act  (N.S.W.)  (No.  22  of  1902),  sees.  12, 
13.] — See  Malicious  Pbosecution.  Crowley 
V.  Olis^an  {No,  2) 744 

LIFE  ASSURANCE— Policy  for  the  benefit  of 
wife  and  children  of  insured—  Surrender  be- 
fore maturity — Right  of  insurer  to  recover 
surrender  value — Trustee— Power  to  give  re- 
ceipt— Life,  Fire  and  Marine  Insurance  Act 
(N.S.W.)  (No.  49  of  1902),  sees.  8,  9.]— 5ee  In- 
surance. Mutual  Life  Insurance  Co.  of  New 
York  V.  Pechotsch 823 

LOCAL  ACTHORITY  —  By-law  —  Unreasonable- 
ness— Tick  pest— Notice  to  dip — Permit  to 
travel — Costs,] — Respondent  was  prosecuted 
under  a  by-law  made  under  the  Local  Authori- 
ties Act  1902  (Queensland).  By  clause  2  of  the 
by-law,  it  was  provided  that  **  no  owner  of 
stock  shall  commence  to  travel  the  same  into, 
out  of,  or  through  the  shire  unless  he  has  ob- 
tained from  an  inspector  a  permit  authorizing 
him  so  to  do."  Before  commencing  to  travel 
stock,  the  owner  was  required  to  give  to  the 
inspector  seven  days'  notice  in  writing  of  his 
intention.  Respondent  received  notice  from 
the  inspector,  given  under  another  clause  of 
the  by-law,  requiring  him  to  dip  certain  of 
his  cattle  within  seven  days.  He  thereupon, 
without  any  permit,  but  intending  to  comply 
with  the  notice,  took  the  cattle  out  of  the 
shire  to  a  dip  in  another  shire.  Heldy  that 
the  notice  to  aip  did  not  amount  to  a  permit 
to  travel  out  of  the  shire,  and  that  the  re- 
spondent having  taken  the  cattle  out  of  the 
shire  without  a  permit  M^as  guilty  of  an  offence 
under  the  by-law.  Decision  of  the  Supreme 
Court  of  Queensland  :  Bfetham  v.  Tremeaniey 
(1905)  St.  R.  Qd.,  99,  reversed.  Beetham  v. 
Tremeame 582  ' 


LOTTERIES— Imperial  Acts  4  Geo.  IV.  c.  60,  and 
5.  Geo.  lY.  c.  83— Construction  of  9  Geo.  IV.  c. 
88,  sec.  24.]— The  Imperial  Acts,  4  Geo.  IV. 
c.  60,  which  inter  alia,  makes  it  an  offence  to 
sell  tickets  in  a  lottery  not  authorized  by  that 
or  some  othsr  Act  of  Parliament,  and  5  Geo. 
IV.  c.  83,  as  far  as  they  relate  to  proceedings 
before  Justices,  are  not  in  force  in  New  South 
Wales.  In  considering  whether  an  Imperial 
Act  passed  after  the  settlement  of  the  Colony 
of  New  South  Wales,  and  before  9  Geo.  IV.  c. 
83,  can  be  "applied  in  the  administration  of 
justice"  in  New  South  Wales,  within  the 
meaning  of  sec.  24  of  the  latter  Act,  the  test 
is  whether  the  provisions  of  the  Act  under 
consideration  were  suitable  to  the  conditions 
of  the  Colony,  and  capable  of  being  reasonably 
applied  there,  when  the  9  Geo.  IV.  c.  83  was 
passed.  Mitchell  v.  A  h  King,  21  N.  S.  W.  L.  R. , 
64,  and  dictum  in  Anderson  v.  Ah  Nam^  (1904) 
4S.R.  (N.S.W.).  492,  overruled.  AUomey- 
General  v.  Edgley,  9  N.S.W.L.R..  157,  ap- 
proved. Decision  of  Pring  J.  (2nd  December, 
1904)  reversed.     Quan  Yick  v.  Hinds     -     345 

LTING-BY-Jurisdiction  of  Inferior  Court— Ob- 
jection nut  taken  in  that  Court.]— <S€€  Prac- 
tice.    Zimpel  v.  Allard  ■         ■         -     117 

MALICIOUS  PROSECUTION— Onus  on  plaintiif— 
Absence  of  reasonable  and  probable  cause — 
Evidence  of  plaintiff  not  inconsistent  with 
reasonable  belief  In  his  guilt  —  Non-suit  — 
Libel —Criminal  offence  —  Defence  of  truth 
and  publication  for  public  benefit — Nature 
and  manner  of  publication  to  be  considered — 
Motive  of  libeller  Immaterial— Defamation  Act 
(N.S.W.)  (No.  22  of  1902),  sei-s.  12,  18.]— In  an 
action  for  malicious  prosecution  for  defama- 
tion the  plaintiff,  in  order  to  establish  the 
absence  of  reasonable  and  probable  cause, 
must  prove  that  the  facts  known  to  the  de- 
fendant, at  the  time  when  he  initiated  the 
Erosecution,  were  inconsistent  with  an  honest 
elief  upon  reasonable  grounds  that  the  plain- 
tiff could  not  establish  a  defence  to  the  charge. 
Sec.  12  of  the  Defamation  Act  (N.S.  W.)  (No. 
22  of  1902)  makes  it  a  criminal  offence  to 
maliciously  publish  a  defamatory  libel.  Sec. 
13  provides  that  on  the  trial  of  an  indictment 
or  information  for  such  a  libel,  the  truth  of 
the  defamatory  matter  may  be  inquired  into, 
but  shall  not  amount  to  a  defence  unless  it 
was  for  the  public  benefit  that  the  defama- 
tory matter  should  be  published.  Such  a 
defence  must  be  specially  pleaded.  The  re- 
spondent was  prosecuted  by  the  appellant  for 
criminal  libel,  and  was  committed  for  trial, 
but  the  Attorney-General  declined  to  file  a 
bill.  The  libel  was  contained  in  a  private 
letter  alleging  corruption  on  the  part  of  the 
appellant  and  the  directors  of  a  company  of 
which  the  appellant  was  general  manager. 
The  respondent  brought  an  action  against  the 
appellant  for  malicious   prosecution,  and   in 
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MALICIOUS  FnOSECmiOH—continued. 

support  of  the  allegation  of  corruption,  gave 
evidence  of  facts  which  must  have  been  within 
the  knowledge  of  the  appellant  when  he  initi- 
ated the  prosecution.  These  facts  were  open 
to  the  construction  put  upon  them  by  the  re- 
spondent in  the  libel,  but  were  also  reason- 
ably capable  of  a  construction  more  favourable 
to  the  appellant.  The  jury  found  for  the 
plaintiff.  Beld^  that,  inasmuch  as  the  facts 
proved  by  the  respondent  were  not  inconsist- 
ent with  the  existence  in  the  appellant's  mind 
of  an  honest  belief  on  reasonable  grounds  that 
the  charges  in  the  libel  were  not  justifiable 
and  that  the  respondent  was  therefore  guilty 
of  the  offence  of  libel,  the  respondent  had 
failed  to  discharge  the  onus  cast  upon  him,  as 
plaintiff,  of  proving  an  absence  of  reasonable 
and  probable  cause,  and  should  have  been 
nonsuited.  Ahrath  v.  North-Eastem  Railway 
Co.,  11  Q.B.D.,  440;  11  App.  Cas.,  247 ;  and 
Cox  v.  English  Scottish  and  Atutlmltan  Bank^ 
(1905)  A.C.,  168,  followed.  Held,  also,  that 
the  plaintiff  in  the  action  was  entitled  to  give 
evidence  which  would  have  supported  a  plea 
of  justification  under  sec.  13  of  the  Defama- 
tion Act  1902.  In  considering  the  question 
whether  the  publication  of  defamatory  matter 
was  for  the  public  benefit  within  the  meaning 
of  that  section,  the  motive  or  intention  of  the 
defendant  in  making  the  publication  is  im- 
material, but  the  jury  should  consider  whether 
the  nature  and  manner  of  the  particular  publi- 
cation were  such  as  would  benefit  the  public. 
Decision  of  the  Supreme  Court,  Glistian  v. 
Crowley,  (1905)  5  S.R.  (N.S.VV.),  219,  re- 
versed.    Crowley  v.  Glissan  (No.  2)        -     744 

MANDAMUS.]~v9fe  Appellate  Jurisdictio!^. 
Ah  Yicl  V.  Lehmert        ....     593 

MASTER  AND  SERVANT  —  Pacific  Island 
Labourers  Act  1880  (Queensland),  (44  Vict.  No. 
17),  sec.  47 — Pacific  Island  Labonrers  Act 
Amendment  Act  1884  (Queensland),  (47  Viet. 
No.  12),  sec.  3— Regulation — Inconsistency — 
Ultra  vires — Deduction  of  wages  during  sick- 
ness.] —  The  Pacific  Island  Labmirers  Act 
Amendment  Act  1 884 provides  (sec.  3)  that  **  all 
agreements  for  service  made  with  Islanders 
whether  the  stipulated  time  for  their  return  to 
their  native  islands  has  arrived  or  not  shall  be 
in  the  form  in  Schedule  6  to  the  principal  Act 
or  to  the  like  effect,"  &c.  Schedule  G  contains, 
i7Uer  aliu,  a  provision  that  no  wages  shall  be  de- 
ducted for  medical  attendance.  By  sec.  47  of 
the  Act  of  1880  the  (Jovernor-in -Council  is 
empowered  to  make  regulations  **  not  incon- 
sistent with  the  provisions  of  the  Act  for  the 
due  and  effectual  execution  of  the  provisions 
thereof  and  respecting  any  matter  or  thing 
necessary  to  give  effect  to  the  objects  of  this 
Act,"  &c.  A  regulation,  purporting  to  be 
made  in  pursuance  of  this  section,  was  made 
on  25th  February,  1896,  which  provided  (No. 


MASTER  AND  SERY AJiT—contimied, 

5)  that  "  No  employer  of  a  time-expired 
Idlander  shall  be  required  to  pay  the  wages  of 
any  such  Islander  during  sickness,"  kc.  In  & 
proceeding  by  respondent,  a  time-expired 
Islander,  to  reoovet  a  sum  of  money  repre- 
senting wages  deducted  by  his  employer 
during  sickness  :  Held,  affirming  the  decision 
of  the  Supreme  Court  of  Queensland,  that 
regulation  5  did  not  fall  within  the  enabling^ 
words  of  sec  47  of  the  Act,  and  was  conse- 
quently inoperative  to  alter  the  law  by  which 
the  parties  to  the  engagement  were  governed, 
and  that  as  the  actual  written  agreement  for 
service  contained  no  stipulation  for  such  a 
deduction,  the  respondent  was  entitled  to 
recover.     Young  v.  TocJcassie         -        -    470 

MEMORIAL— Signature  by  party  before  all  par- 
ticulars Inserted  In  memorial — Validity  of 
registration — Suflflciency  of  partlcalars — Yeri- 
ficatlon  of  memorial — *'  Competent  person,^ 
who  Is — Effect  of  registration — Priority  of 
equitable  over  legal  title — 6  Geo.  IT.,  No.  22 
(N.S.W.),  sees.  1,  4  [Real  Property  Act  1890 
(Victoria),  (No.  1136).  sec.  i].^See  Deed. 
Darhyshire  v.  Darhyshire        -         -        •     787 

MINIMUM  WAGE— Fixing  rate  of  wage— Piece- 
work— "  Employer,"  meaning  of — Operative — 
Factory  proprietor.] — See  Factories.  Beath, 
Schiess  db  Co.  v.  Martin  .         .         .         .716 

MISCONDUCT  OF  SOLICITOR  —  Discretion  of 
Supreme  Court  as  to  punishment.] — See  Prac- 
tice.    In  re  Coleman      ....     834 

MISDIRECTION— Jury— Appeal— County    Court 

Act  1890  (Vict.)  (No.  1078),  sees.  31,  82,  88. 
89,  93,  96,  138.]— 5'ee  New  Trial.  Broion  v. 
Lizars 837 


New  trial.]— 5^66  Practice.      Oodhard 

V.  James  Inglis  d*  Co.  Ltd.     •         -        -       78 

MORTGAGE— Condition  of  forfeiture— Rights  of 
equitable  mortgagree  as  against  lessor  to 
mortgagor  — Estoppel  —  F  raud  —  Lylng-by  — 
Practice — Jurisdiction — Originating  summons 
— Equity  Procedure  Act  (No.  4)  (Tasmania), 
(57  Vict.  No.  13),  sees.  8,  i.]—See  Lease. 
Cairns  v.  Burgess  ....    298 

MOTIVE  OF  LIBELLER  IMMATERIAL -Libel— 
Criminal  offence — Defence  of  truth  and  publi- 
cation for  public  benefit — Nature  and  manner 
of  publication  to  be  considered — Defamation 

Act  (N.S.W.)  (No.  9S2  of  1902),  sees.  12,  IS.]— 
See  Malicious  Prosecution.  Crowley  v. 
Glissan  [Xo.  2) 744 

MUNICIP ALITT— Contract— Removal  of  nightsoil 
— Clause  fixing  remuneration  of  contractor — 
Right  to  collect  his  own  fees  and  charges — 
Liability  of  municipality  for  fees  which  con- 
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tractor  falls  to  collect — Nnisances  Prereiition 

Act  (N.8.W.)  (No.  «4  of  1897),  sec.  87.]-iSfce 

Contract.    Borough  of  Tamioorth  v,  Sanders 

214 

NEGLIGENCE— Contributory  negligence— Func- 
tions of  Judge  and  Jury— Failure  to  whistle — 
— Duty  of  defendant  where  plaintiff  guilty  of 
contributory  negligence.] — In  an  action  for 
negligence,  if  it  appears  on  the  plaintiff's  case 
that  he  has  been  guilty  of  contributory  negli- 
gence, th£  Court  should  grant  a  nonsuit  or 
direct  judgment  for  the  defendant,  unless  there 
is  also  evidence  fit  for  the  jury  that,  notwith- 
standing the  plaintiff's  contributory  negli- 
gence, the  defendant,  by  the  exercise  of 
reasonable  care,  could  have  averted  the  injury. 
In  an  action  of  negligence  it  appeared  that  the 
plaintiff  was  run  over  by  a  train  at  a  level 
crossing.  She  heard  a  whistle,  waited  until 
one  train  had  passed  to  her  left,  crossed  the  lines 
immediately  behind  it,  and  was  knocked  down 
and  run  over  by  another  train  coming  in  the 
opposite  direction.  She  said  that  after  the 
first  train  had  passed  she  looked  both  ways 
and  saw  only  the  first  train.  Owing  to  the 
peculiar  formation  of  the  track  she  must  have 
seen  the  second  train  if  she  had  actually  looked 
in  the  direction  from  which  it  was  coming. 
There  was  evidence  that  the  second  train  was 
a  special,  and  was  travelling  at  an  unusually 
fast  rate  of  speed  and  did  not  sound  a  whistle. 
At  the  trial  a  verdict  was  directed  for  the 
defendant  on  the  ground  of  her  contributory 
negligence.  The  Full  Court  held  that  the 
question  of  contributory  negligence  could  not 
be  withdrawn  from  the  jury,  and  that  the 
judgment  must  be  set  aside.  Held  [Griffith 
C.J.  dithitantej)  that  the  nonsuit  must  be  set 
aside  on  the  ground  that  there  was  sufficient 
evidence  to  ajo  to  the  jury  that  the  defendants' 
servants,  by  the  exercise  of  ordinary  care, 
could  have  averted  the  accident.  Decision  of 
the  Full  Court  of  Western  Australia  affirmed. 
Coyie  v.  Great  Northern  Railioay  Co.  oflreland^ 
20  L.R.,  Ir.,  409,  followed.  Commissioner  of 
Railways  v.  Leahy 54 

NEW  TRlkh.^—See  Practice.      Deane  v.  City 
Bank  of  Sydney 198 

-County  Court  Act  1890  (Victoria),  (No. 


1078),  sees.  31,  82,  88,  89,  93,  96,  183— Action 
in  County  Court  tried  by  Jury — Verdict  of  Jury 
— Judgment  —  Misdirection  —  Appeal  —  False 
imprisonment— Arrest  by  constable  without 
warrant  on  suspicion  of  felony  in  foreign 
Country.]— Where,  on  a  trial  in  the  County 
Court  of  Victoria  by  a  jury,  the  jury  answer 
certain  specific  questions  put  to  them  by  the 
Judge,  but  give  no  general  verdict,  and  the 
Judse  enters  judgment  for  one  of  the  parties 
as  though  on  those  answers  that  party  were 
entitled  to  a  verdict  and  judgment,  whereas 


NEW  TKlkh^continmd. 

in  law  the  other  party  is  entitled  to  judgment 
notwithstanding  those  answers,  that  other 
party  is,  under  sec.  96  of  the  Couniy  Court  Act 
1890  (Victoria),  entitled  to  apply  to  the  County 
Court  Judge  for  a  new  trial,  although  he  may 
also  be  entitled,  under  sec.  133  of  that  Act, 
to  appeal  direct  to  the  Supreme  Court  from 
the  judgment.  Judgment  of  Full  Court, 
Brown  v.  lAzars,  (1905)  V.L.R..  165;  26 
A.  L.  T. ,  1 59,  reversed.  A  reasonable  suspicion 
that  a  person  has,  in  a  foreign  country  or  in 
another  part  of  the  British  Dominions,  com- 
mitted an  offence  which,  if  committed  in  Vic- 
toria, would  be  a  felony,  does  not  justify  a 
constable  in  arresting  such  person  in  Victoria 
without  a  warrant,  and  is  therefore  not  a 
defence  to  an  action  by  such  person  against 
the  constable  for  false  imprisonment.  The 
only  existing  powers  to  arrest,  or  detaui,  or 
surrender  to  a  foreicn  country  or  to  another 
part  of  (the  British  Dominions,  a  person  sus- 
pected of  having  there  committed  a  criminal 
offence,  are  such  as  are  conferred  by  Statute. 
Brown  v.  Lizars 837 


Ground  not  taken  below.]— iSfie  Practice. 

Harris  v.  Sydney  Glass  and  Tile  Co,       -    227 


Misdirection.]— iSec  Practice.  Godhard 

v.  James  Inglis  d:  Co,  Ltd,      -        -        -      78 


-Surprise — Statute  of  Frauds — Part-per- 


formance— Ratification— Agreement  for  lease 
by  subordinate  officer  of  Government.]— 5ce 
Practice.     Thomas  v.  The  Crown         -    127 

NON-ASSUMPSIT,  PLEA  OF  —  Action  against 
principal  on  contract  made  wit  h  agent — Fraud 
of  agent — Knowledge  of  contractee — Regulas 
Generales,  Dec,  1902  (N.S.W.),  rr.  64,  67.]— 
See  Principal  and  Agent.  Lysaght  Bros,  <fe 
Co,  Ltd,  v.  Falk     ...        -        -    421 

NOTICE  TO  UNION  OF  LABOUR  REQUIRED— 
Jurisdiction  of  Court  of  Arbitration  to  com- 
pel.]— See  Industrial  Dispute.  Trolly  Dray- 
men ami  Carters  Union  of  Sydney  and  Sttburba 
v.  Master  Carriers  Association  of  N,S.W,    609 

OATH— Witness — Refusal  to  be  sworn— Reason- 
able excuse — Royal  Commission — Limitation 
on  power  of  Executive  to  appoint — Commis- 
sion to  inquire  into  matters  within  the  Juris- 
diction of  the  Industrial  Arbitration  Court — 
Validity  of  Commission- Royal  Commissioners 
Evidence  Act  (N.S.W.),  (No.  23  of  1901),  sees. 
3.  8.] — See  Royal  Commission.  Clough  v. 
Leahy 139 

OBJECTION  NOT  TAKEN  IN  INFERIOR  COURT 

—  Jurisdiction  of  Court  —  Lying-by.]  —  See 
Practice.    Zimpel  v.  Allard         -        .117 
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OFFENCE     SUBSTAXTIALLT      DESCRIBED  — 

"Illegally  using**— Special  verdict— Precise 
words  of  Statute  not  followed— Crimes  Act 
(X.S.W.),  sees.  130,  lSl.]—See  Criminal  Law. 
Lilliecrap  v.  The  King  -        -        -        -     681 

OLD  CONTRIVAXCES  TO  A  NEW  USE,  APPLI- 
CATION OF  —  Patent  —  Subject-matter  — 
Invention  —  Combination  —  Infringement  — 
Specification  —  Anticipation  —  Injunction  — 
Damages— Costs — Patents  Act  (Queensland) 
48  Viet.  No.  13,]— 5e«  Patent.  Willmann  v. 
Pettraen 1 

OPERATIYE— Minimum  wage— Fixing  rate  of 
wage — Piece-work^*'  Employer,"  meaning  of 
—  Factory  proprietor.]  —  See,  Factories. 
Bealht  Schieas  ds  Go,  v.  Martin       •        -    716 

OPTION  TO  HAVE  SUBSCRIPTIONS  APPLIED 
TOWARDS    PAYMENT    FOR    SHARES    IN    A 

COMPANY— Consideration— Resulting    trust.] 

—SeeQiFT,     Ltikev.  Waite   -        -        -    252 

ORIGINATING  SUMMONS— Equity  Procedure  Act 
(N».  4)  (Tasmania),  (57  Vict.  No.  13),  sees.  3, 
i.]—See  Practice.     Cainis  v.  Burge>i8  •    298 

-Order  on — Judgment  of  Supreme  Court 


of  State — Judgment  pronounced  by  single 
Judge  In  Chambers — Conditions  of  appeals — 
Special  leave— Judiciary  Act  1903  (No.  6  of 
1903)  sec.  36 — Supreme  Court  Act  (Vict4>ria), 
(No.  1142),  sees.  3,  8,  37,  54,  55— The  Const!- 
tutlon,  sees.  71,  73,  74 — Rules  of  Supreme 
Court  of  Victoria  1884,  Order  LV.]— ^ee  Appeal 
TO  High  Court.     Parkin  v.  Janies        •    315 

4)VERDRAFT,  EXTENSION  OF  LIMIT  OF,  FOR 
SPECIFIED  PERIOD  —  Guarantee  —  Giving 
time — Assenting  surety  not  discharged — Con- 
tract— Partly  oi*al,  partly  in  writing — Con- 
struction—Question  of  fkct  for  Jury — New 
trial.]— ^ec  Principal  and  Surety.  Deane 
V.  City  Bank  of  Sydney  -        -         -         -198 

PACIFIC  ISLAND  LABOURERS.]— 5ee  Master 
AND  Servant.     Young  v.  Tockassie       -    470 

PARTICULARS,  SUFFICIENCY  OF— Memorial- 
Signature  by  party  befure  all  particulars 
Inserted  In  memorial— Validity  of  registration 
— Verification  of  memorial — *'  Competent  per- 
son," who  Is— Effect  of  registration — Priority 
of  equitable  over  legal  title— 6  Geo.  IV.  No.  22 
(N.S.W.),  sees.  1,  4 -Real  Property  Act  1890 
(Victoria)  (No.  1136).  sec.  i,]—See  Deed. 
Darbyahire  v.  Darhyshire       -        -        -     787 

PARTIES,   CHANGE  OF— Appeal    instituted.]— 

5e«  Practice.  Williams  v.  Australian  Mutual 
Providtnt  Socitty 385 

PARTNERSHIP— Suit  for  winding  up— Stay  of 
common  law  action — Appeal— Question  of  fact 


PARTNERSHIP— con/tnuecZ. 

—Power  of  High  Court  to  make  such  order  as 
the  Supreme  Court  could  have  made — Varia- 
tion of  decree  by  consent.] — In  an  appeal  from 
the  decision  of  a  Judge  of  first  instance  on  a 
question  of  fact,  where  the  question  tarns  on 
the  crsdibility  of  witnesses  who  liave  been 
subjected  to  cross-examination,  and  the 
Judge,  having  had  the  opportunity  of  seeing 
and  hearing  tlie  witnesses,  has  deliberately 
come  to  a  conclusion  as  to  which  side  has 
given  the  correct  version,  the  Court  of  Appeal 
will  not  disturb  his  finding  unless  it  is  clearly 
satisfied  that  the  finding  was  wrong.  Where 
both  parties  to  an  appeal  consent,  the  High 
Court  may  vary  the  decree  appealed  from 
so  as  to  give  the  appellant  part  of  the  relief 
which  he  seeks,  and  make  such  an  order  as 
would,  if  the  parties  had  consented,  have  lieen 
made  by  the  Court  whose  judgment  has  been 
appealed  from.  The  appellant  and  respond- 
ent entered  into  a  partnership  for  the  purpose 
of  acquiring  certain  agencies  and  floating  a 
company  to  take  them  over  and  carry  on  the 
businesses.  During  the  existence  of  the  part- 
nership the  appellant  made  advances  of  money 
to  the  respondent  for  partnership  purposes. 
The  company  was  floated,  and  the  appellant 
and  respondent  as  vendors,  transferred  to  it  the 
various  agencies  in  return  for  a  large  number 
of  shares  in  the  company.  The  appellant 
shortly  afterwards  brought  an  action  at  com- 
mon law  to  recover  from  the  respondent  cer- 
tain sums  which  he  alleged  to  be  due  to  him 
as  a  balance  on  accounts  stated  between  them, 
for  money  had  and  received  by  the  respondent 
to  his  use,  the  transactions  out  of  which  the 
claim  arose  being  primd  facie  in  respect  of 
matters  within  the  partnership  agreement. 
Htld^  that  the  respondent  was  entitled  to 
have  the  partnership  wound  up  and  accounts 
taken,  and  to  an  injunction  restraining  the 
appellant  from  proceeding  with  the  common 
law  action.  Decree  of  .^.  H.  Simj^aonf  Chief 
Judge  in  Equity,  1.5th  September,  1904,  varied 
by  consent,  and  affirmed  as  varied.  WU«)n  v. 
Carmichael 190 

PART-PERFORMANCE  —  Statute  of  Frauds— 
Ratiflcation — Agreement  for  lease  by  subordi- 
nate officer  of  Government — New  trial — Sur- 
prise.] —  See  Practice.  Thomas  v.  The 
Crown 127 

PATE.XT- Patent  Act  1890  (Victoria),  (No.  1123), 
sees.  15,  28,  29,  33 — Application  for  patent — 
Opposition  to  Issue—  Award  of  costs  by  Com- 
missioner— Right  of  appeal  to  law  officer  and 
from  him  to  Supreme  Court — Meaning  ot 
*'  costs  *^ — Employment  of  patent  agent — Wit- 
nesses— Qualifying  fees — Rules  of  the  Supreme 
Court  1884  (Victoria),  Order  LXY.,  r.  27  (9).] 
— Stmhle^  an  appeal  does  not  lie  to  the  law 
officer  from  an  order  made  by  the  Commis- 
sioner of  Patents  under  sec.    29  (3)  of  the 
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Patents  Act  1890  (Victoria),  for  the  payment 
by  one  party  to  an  application  for  a  patent  of 
the  other  party's  costs.  Even  if  such  an 
appeal  does  lie,  no  appeal  lies  from  the  law 
officer  to  the  Supreme  Court.  The  word 
**  costs  "  in  sec.  29  (3)  of  the  PateiUi  ^cM890 
includes  the  reasonable  expense  incurred  by  a 
party  in  employing  a  patent  agent  to  conduct 

froceedings  before  the  Commissioner  of 
'atents  for  him,  in  obtaining  evidence,  and  in 
securing  the  attendance  of  witnesses.  Fees  to 
scientific  witnesses  for  qualifying  themselves 
to  make  affidavits  or  to  give  evidence  may 
properly  be  allowed  by  the  Commissioner  of 
Patents  when  fixing  the  amount  of  such  costs. 
Decision  of  the  Supreme  Court,  In  re  Dichen- 
aon'a  Application  for  Letters  Patent ;  Potter  v. 
IHckemon,  (1905)V.L.R.,  235  ;26  A.L.T.,  124. 
affirmed.     Potter  v.  Dickenson        -        -     668 


-Subject-matter  —  Invention — Application 


of  oM  contrivances  to  a  new  use — Combination 
Infringement  —  Spedflcatlon—Antieipatiun — 
Injonction  —  Damages —  Costs—  Patents  Act 
(Queensland),  48  Viet.  No.  13.]— A  combination 
of  two  or  more  known  mechanical  appliances, 
the  result  of  which  is  to  effect  a  new  purpose, 
or  to  effect  an  old  purpose  with  greater  effici- 
ency or  economy,  may  be  the  subject-matter 
of  a  patent  if  it  involves  some  substantial 
exercise  of  the  inventive  facull}*.  The  appel- 
lant claimed  an  injunction  and  damages 
against  the  respondent  for  an  infringement  of 
two  patents.  The  iirst  was  granted  in  1899 
for  "an  improved  cane-truck  dray,"  and  the 
second  in  19(>0  for  *'  improvements  in  cane- 
truck  drays."  The  object  of  both  inventions 
was  to  facilitate  the  carriage  and  loading  of 
cane  in  cane-fields.  They  consisted  of  appli- 
ances for  enabling  trucks  fitted  with  flanged 
wheels  suitable  for  running  on  rails  to  be  car- 
ried on  drays  fitted  with  rails  to  and  from 
tram  lines  laid  in  the  cane-fields.  Somewhat 
similar  contrivances  had  been  previously  used 
in  Queensland  for  the  purpose  of  conveying 
vehicles  fitted  with  flanged  wheels  from  one 
place  to  another  on  an  ordinary  vehicle  fitted 
tor  running  on  made  roads.  The  object  of  the 
appellant's  invention  was  to  enable  such 
vehicles  to  be  taken  economically  and  effici- 
ently to  any  place  where  an  ordinary  wheeled 
vehicle  could  be  taken.  Held,  that  the  appel- 
lants' second  invention  being  an  adaptation  of 
well-knoM'n  mechanical  contrivances  to  a  new 
use,  or  to  an  old  use  with  greater  efficiency 
or  economy,  and  requiring  some  substantial 
exercise  of  the  inventive  faculty,  was  a  proper 
subject-matter  of  a  patent.  Held,  further, 
as  regards  the  defence  of  anticipation,  that 
the  novelty  in  the  mode  of  the  combination, 
resulting  as  it  did  in  increased  efficiency  and 
economy,  was  sufficient  to  entitle  the  patent 
to  protection  against  infringement.  Decision 
of  Supreme  Court  of  Queensland  (1904)  Q.S.R., 


PATENT— C07ifini/6C?. 

191,  reversed,  and  judgment  of  PoioerJ.,  ibid., 
restored.     Willmann  v.  Petersen    •        -        1 

PERSONAL  ESTATE,  PAYMENT  OUT  OF— 
Legacy — Annnltles—  Charge  on  real  estate — 
Gift  of  all  property  as  blended  ftand  to  trustees 
— Intention  of  testator.]— iSee  Will.  Parkin 
V.  James  (No.  2^      -        •        -        -        -    565 

PHOSPHATIZED  ROCK— '>  Guano."]— Sec  Evi- 
DENCE.     Cuming  Smith  <fe  Co.   Ltd.  v.  Mel' 


bourne  Harbor  Trust  Commissioners 


J?5 


PIECE-WORK— Minimum  wage— Fixing  rate  of 
wage — **  Employer,'*  meaning  of— Operative 
— Factory  proprietor.]—  See  Factories.  Beath, 
Schie.fs  db  Co.  v.  Martin  -        -        -    716 

POLICY  FOR  THE  BENEFIT  OF  WIFE  AND 
CHILDREN  OF  INSURED- Surrender  before 
maturity — Right  of  insurer  to  recover  sur- 
render value — Trustee — Power  to  give  receipt 
— Life,  Fire  and  Marine  Insurance  Act  (N.S.W.) 
(No.  49  of  1902),  sees.  8,  9.] — See  Insurance. 
Mutual  Life  Insurance  Co.  of  Xeir  York  v. 
Pechotsch 823 

POWER  OF  APPOINTMENT— Good  faith— Fraud 
on  power — Benefit  to  appointor.]  —  See  Ap- 
pointment.    Gilbert  v.  Stanton      •        -    447 

PRACTICE— Appeal  book— What  documents  to 
be  Inserted — Rules  of  High  Court  1903,  Part 
II.,  sec.  lY.,  rr.  11,  16.] — In  preparing  the 
appeal  book  for  an  appeal  from  the  Supreme 
Court  of  a  State,  the  appellant  is  not  required 
by  the  Rules  of  the  High  Court  1903,  Part 
II.,  sec.  IV.,  rr.  11,  15,  to  include  all  the 
documentary  evidence,  but  should  include 
such  documents  as  he  thinks  necessary.  The 
respondent  may  apply  to  the  Court  to  have 
inserted  any  documents  which  he  thinks  are 
necessary,  and  which  have  been  omitted. 
Wili-ie  V.  Wilkie 383 


Appeal    Rules — Change    of    parties— No 

provision  in  rules — Order  that  proceedings  be 
carried  on  in  name  of  new  party — Rules  uf 
the  High  Court  1903,  Part  I.,  Order  XI.,  r.  4.] 
— Where  it  became  necessary,  after  the  insti- 
tution of  an  appeal  to  the  Hisli  Court,  to  have 
the  name  of  a  new  party  suoetituted  for  that 
of  the  appellant,  there  being  no  provision  for 
such  a  case  in  the  Appeal  Rules,  the  High 
Court  made  an  order  analogous  to  that  pre- 
scribed by  r.  4  of  Order  XI.,  Part  I.,  of  the 
Rules  of  the  High  Court  1903,  that  the  appeal 
should  be  carried  on  between  the  new  party, 
as  appellant,  and  the  original  respondent,  and 
that  the  proceedings  should  be  amended 
accordingly.  Williams  v.  Australian  Mutual 
Provident  Society 385 
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PRACTICE— co?i^tnu€d. 

-Appeal  to  High  Conrt — Re rr rt»al  of  judg- 


ment  on  qaestlon  of  fact— Inference  to  be 
drawn  from  undisputed  facts.] — The  rule  that 
an  Appellate  Court  ought  not  to  disturb  the 
conclusions  of  the  Court  appealed  from  on  a 
question  of  fact  has  no  application  where 
there  is  no  conflict  of  testimony*,  and  the  only 
Question  of  fact  is  the  proper  inference  to  be 
arawn  from  the  undisputed  facts.  Thurburn 
V.  Steward^  L.R.,  3  P.C.,  478,  followed.  Luke 
V.  WaiU 252 


-Appeal  to  Hiffh  Court — Special  leave — 


Decision  obviously  right.] — Where  the  High 
Court  is  of  opinion  that  the  decision  sought 
to  be  appealed  from  is  obviously  right  it  will 
not  grant  special  leave  to  appeal.  Special 
leave  to  appeal  from  the  decision  of  the 
Supreme  Court,  B.  v.  LUliecrap  and  another , 
22N.S.W.  W.N.,  125;  (1905)  6 S.R.  (N.S.W.), 
425,  refused.     LUliecrap  v.  The  King    -    681 


-Discovery  of  documents— Action  by  sub- 


ject against  Commonwealth — Jurisdiction  of 
Supreme  Court  to  order  discovery  against 
Commonwealth — Common  Law  Procedure  Act 
(N.S.W.),  (No.  21  of  1899),  sec.  102— Judiciary 
Act  1903  (No.  6  of  1903),  see.  64.]— Sec.  64  of 
the  Judiciary  Act  1903,  provides  that  in  suits 
to  wliich  the  Commonwealth  is  a  party  the 
rights  of  parties  shall  as  nearly  as  possible  be 
the  same  as  in  a  suit  between  subject  and 
subject.  Sec.  102  of  the  Common  Law  Pro- 
cedure Act  (N.S.W.),  (No.  21  of  1899)  pro- 
vides that  on  the  application  of  either  party 
to  an  action  the  Court  or  a  Judge  may  order 
that  '*  the  party  against  whom  the  application 
is  made,  or  if  such  party  is  a  body  corporate, 
some  officer  to  be  named  of  such  body  corpor- 
ate," shall  answer  on  affidavit  as  to  documents 
in  his  possession  relating  to  the  matters  in 
dispute.  Heldy  that  the  Supreme  Court  of 
New  South  Wales  has  no  jurisdiction,  in  an 
action  brought  in  that  Court  by  an  individual 
against  the  Commonwealth,  to  make  an  order 
for  discovery  of  documents  against  the  defend- 
ant. Decision  oi  A.H.  Simpson  J.  (22  N. S. W. 
W.N.,  5),  reversed.  Commonwealth  v.  Baume 
405 


-Ground  not  taken  below — New   trial.] — 


When  a  party  has  obtained  a  new  trial  on  the 
ground  of  the  improper  rejection  of  evidence, 
if  the  evidence  was  relevant  to  the  issue  on 
which  it  was  tendered  and  the  ground  on 
which  the  evidence  was  originally  rejected 
was  erroneous,  it  is  not  a  ground  for  allowing 
an  appeal  fronv  the  order  granting  the  new 
trial,  that  the  exact  grounds  of  relevancy 
were  not  stated  to  the  ("ourt.  Harris  v. 
Sydney  Glass  and  Tile  Co. 


ooy 


PRACTICE— co?i^tnu6(2. 

(67  Vict.  No.  13),  sees.  3, 4.]— The  Equity  Pro- 
cedure Act  (No.  4)  (Tasmania),  (57  Vict.  No. 
13)  applies  only  to  cases  where  the  rights  of 
the  parties,  or  of  those  in  possession  under 
them,  are  regulated  by  a  mortgage  either  legal 
or  equitable,  and  therefore,  that  the  legal 
right  of  a  lessor  to  re-enter  under  the  con- 
ditions of  a  lease  cannot  be  litigated  either  on 
equitable  or  legal  grounds  on  an  oriffinating 
summons  by  a  mortgagee  of  the  term  for  fore- 
closure against  the  lessee.  Cairns  v.  Burgess 
298 


-Leave  to  appeal — Interlocutory  order — 


Jurisdiction  —  Originating  summons  — 

Equity  Procedure  Act  (No.    4)    (Tasmania), 


Right  of  appellant  to  question  Interlocutory 
order  on  appeal  from  final  Judgment.] — On  an 

appeal  from  a  final  judgment  of  the  Supreme 
Court  of  a  State,  it  is  open  to  the  appellant, 
without  obtaining  leave,  to  question  any  in- 
locutory  or  other  order,  which  was  a  step  in 
the  procedure  leading  up  to  the  final  judgment. 
A  defendant,  against  whom  a  verdict  for  £500 
had  been  obtained  in  an  action  at  nisi  priua 
in  the  Supreme  Court  of  New  South  Wales, 
applied  to  the  Full  Court  of  the  State  for  a 
rule  nisi  for  a  new  trial  on  several  grounds. 
A  rule  was  refused  on  certain  grounds,  and 
granted  on  others  ;  but  on  the  motion  to  make 
the  rule  absolute,  it  was  discharged.  The  de- 
fendant, being  desirous  of  appealing  to  the 
High  Court  from  the  final  judgment  of  the 
Supreme  Court  and  of  raising  on  the  appeal 
the  grounds  as  to  which  that  Court  had  de- 
cided against  him  on  the  application  for  a 
rule  ni^j  moved  the  High  Court  for  leave  to 
appeal  from  the  order  of  the  Supreme  Court 
refusing  to  grant  a  rule  nisi  on  those  grounds. 
Heldy  that  leave  was  not  necessary.  Crowley 
V.  Glissan 402 


-Hisdirectlon— ^New  trial— Libel.  ]_ Where 


there  has  been  an  erroneous  direction  which 
may  have  been  the  foundation  of  the  jury's 
verdict,  and  it  is  impossible  to  say  whether 
the  verdict  proceeded  upon  the  "erroneous 
direction,  or  upon  the  ground  that,  under  all 
the  circumstances,  the  libel  was  justified, 
there  must  be  a  new  trial.  Semble^  where  the 
words  of  an  alleged  libel  do  not  unambiguously 
refer  to  the  plaintiff,  the  defendant  may  call 
witnesses  to  prove  that  they  read  the  libel, 
and  did  not  understand  it  to  refer  to  the 
plaintiff.    Godhardv.  James  In gl is  d-  Co.  Ltd. 

-      78 


-New   trial.] — A  new   trial  will    not    be 


granted  where  it  is  clear  that  a  second  trial 
must  have  the  same  result  as  the  first.  Deane 
v.  City  Bank  of  Sydney  •        -         -         -     198 


-New  trial — Surprise—Statute  of  Frauds — 


Pan*performance  —  Ratiflcatiou —  Agreement 
for  lease  by  subordinate  officer  crOsveriuneBt*] 


2  C.L.R.] 
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FRACnC^— continued, 

— Acts  relied  on  as  part-performanoe  to  take  a 
case  out  of  the  Statute  of  Frauds  must  be  un- 
equivocally referable  to  the  alleged  agreement. 
The  implication  of  a  tenancy  from  year  to  year 
from  the  acceptance  of  rent  by  a  landlord  from 
a  tenant  holding  over  after  the  expiration  of 
his  tenancy  may  be  excluded  by  the  other  cir- 
cumstances of  the  case.     A  new  trial  will  not 
be  granted  on  the  ground  of  surprise  if  the 
evidence  alleged  to  be  in  the  nature  of  a  sur- 
prise is  immaterial.      The  defendant  was  the 
lessee  of  the  Perth  City  Markets  from  the 
Crown  for  a  period  of  three  years,  with  a  right 
of  extension  for  a  further  period  of  one  year 
and  fourteen  days.      The  defendant  alleged 
that  before  the  expiration  of  the  three  years 
it  was  verbally  agreed  between  him  and  one 
Cowen  (then  Director  of  Agriculture)  that  in 
consideration  of  defendant  allowing  certain 
structural    alterations    in     the     markets    to 
be   made,   and    paying,    in   addition    to   the 
rent,   the    sum    ot   six   per  cent,    upon   the 
outlay,    he    was    to    have    a    further    lease 
of    seven    years.      Evidence    was    given    of 
a  conversation   between  defendant  and   the 
Minister,  after  the  death  of  Cowen  in  which 
the  terms  of  the  agreement  with  Cowen  were 
alleged  to  have  been  stated  to  the  Minister. 
After  this  conversation  the  defendant  wrote 
to  the  Minister  asking  for  favourable  con- 
sideration of  the  agreement,  but  the  Minister 
refused   to  confirm  it.      The  defendant  re- 
mained in  possession  after  the  three  years  had 
expired  until  the  expiration  of  the  year  and 
fourteen  days,  and  paid  interest  at  six  per 
cent,  on  the  value  of  certain  improvements, 
but  it  appeared  that  he  had  agreed  in  writing 
to  do  so  before  making  the  alleged  agreement 
with  Cowen.     The  Crown  then  brousht  this 
action  for  recovery  of  possession  of  the  land. 
The  defendant  set  up  the  verbal  agreement 
with  Cowen,  ratification  by  the  Minister,  and 
part-performance.     The  jury  found  that  the 
alleged  agreement  was  made  in  fact,  and  the 
Judge  held  that  the  acceptance  of  the  rent 
and  interest  amounted  to  ratification  of  the 
agreement  and  also  to  part-performance.    The 
Full  Court  granted  a  new  trial  on  the  ground 
of  surprise  in  the  admission  of  the  evidence  of 
the  conversation  with  the  Minister.     Heldy 
1st. — That  the  agreement  between  the  defend- 
ant and  Cowen  did  not  bind  the  Crown,  as 
Cowen  had  no  authority  to  make  it.      2nd. — 
That  as  the  payment  and  receipt  of  rent  and 
interest  were  equally  referable   to    existing 
obligations  they  did  not  establish  either  ratifi- 
cation  or  part   performance    of  the  alleged 
agreement  for  a  new  lease  for  seven  years. 
.Srd. — That  the  evidence  of  the  conversation 
with  the  Minister  was  immaterial,  and  there- 
fore a  new  trial  should  not  have  been  granted 
on     the    ground    of    surprise.      Decision    of 
Supreme    Court    of    Western    Australia     (6 
VV.A.L.R.,  91),  varied,  and  judgment  ordered 


PRACTICE— cowiwiMcd. 

to  be  entered  for  the  plaintiff.     Thomas  v. 
The  Grown 127 


-Special    leave    to   appeal — Grounds    for 


granting; -:- Hatter  of  public  interest  —  Not 
granted  on  mere  question  of  fact — Judgment 
appealed  from  unattended  with  sufficient 
donbt.]— Special  leave  to  appeal  to  the  High 
Court  from  a  judgment  of  the  Supreme  Court 
of  a  State,  in  a  case  involving  less  than  the 
appealable  amount,  will  not  be  granted  by 
the  High  Court  where  the  questions  involved 
are  mere  questions  of  fact,  nor,  even  in  a  case 
involving  an  important  question  of  law,  if  the 
judgment  from  which  leave  to  appeal  is  sought 
appears  to  the  Court  to  be  unattended  with 
sumcient  doubt  to  justify  the  granting  of 
leave.  Daily  Telegraph  Newspaper  Co.  Ltd, 
v.  McLaughlin  (1  O.L.R.,  479),  ([1904],  A.C., 
776),  followed.  Application  for  special  leave 
to  appeal  from  the  judgment  of  the  Supreme 
Court  of  Queensland  ([1904]  St.  R.  Qd.,  288), 
refused.  Johanaen  v.  City  Mutual  Life  Assur- 
ance Society  Ltd, 186 


-Special  leave  to  appeal — Jurisdiction  of 


Inferior  Court — Objection   not  taken  in  that 
Court — Lying-by — Smalluess  of  amount.] — In 

an  action  of  ejectment  in  the  Local  Court  the 
respondent  obtained  an  order  under  the  Small 
Debts  Act  of  Western  Australia  (27  Vict.  No. 
21),  for  recovery  of  possession  of  certain  pre- 
mises of  the  annual- value  of  not  more  tnan 
£20.  The  appellant  made  no  objection  to  the 
jurisdiction  of  the  Court.  The  time  for 
issuing  execution  was  allowed  to  expire. 
Afterwards  the  respondent  brought  an  action 
in  the  Supreme  Court  founded  on  the  judg- 
ment of  tne  Local  Court.  The  Chief  Justice 
at  Nisi  Prius  held  that  the  judgment  of  the 
Local  Court  was  conclusive,  and  rejected 
evidence  tendered  by  the  appellant  to  show 
that  the  case  was  not  within  its  jurisdiction. 
The  Supreme  Court  of  Western  Australia 
affirmed  his  decision.  On  an  application  for 
special  leave  to  appeal  from  the  judgment  of 
the  Supreme  (Jourt :  Heldt  that,  even  if  the 
Supreme  Court  was  in  error  in  holding  that 
the  judgment  of  an  inferior  Court  could  not 
be  disputed  unless  it  had  been  disputed  in  the 
Local  Court  itself,  the  discretion  of  this  Court 
to  grant  special  leave  to  appeal  should  not  be 
exercised  where  so  small  an  amount  was  in- 
volved, and  when  the  appellant  had  lain  by  in 
the  Local  Court  and  taken  the  chance  of  a 
judgment  in  his  favour.  Rule  in  Mayor  of 
London  v.  Cox,  L.R.,  2  H.L.,  239,  applied. 
Zimpel  w  Allard 117 


-Special  leave  to  appeal — Sydney  Corpora- 


tion Act  (N.S.W.),  (No.  35  of  1902),  sec.  Si- 
Disqualification  of  councillor — '*  Interested  In 
any  contract  .  •  .  irith  or  on  behalf  of 
the  council " — Sale  of  materials  to  contractor.] 
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VHACnCE— continued. 

— A  firm  of  timber  merchants  of  which  the 
defendant  was  a  member,  gave  to  a  firm  of 
manufacturers,  who  contemplated  tendering 
for  a  contract  with  the  City  of  Sydney  Coun- 
cil, a  quotation  of  the  prices  at  which  they 
were  prepared  to  supply  them  with  timber  for 
the  purposes  of  the  contract.  The  tender  was 
sent  in,  and  was  accepted  by  the  council,  of 
which  the  defendant  had  in  the  meantime 
been  elected  a  member.  Subsequently,  while 
the  defendant  continued  in  the  council,  his 
firm  supplied  timber  at  the  prices  quoted  to 
the  contractors,  who  used  it  in  carrying  out 
their  contract.  The  Supreme  Court  having 
decided,  on  an  appeal  from  a  magistrate,  that 
the  defendant  was  not  *'  interested  "  in  the 
contract  within  the  meaning  of  sec.  24  of  the 
Sydney  Corporation  Act  1902,  the  High  Court, 
seeinff  no  reason  to  doubt  the  correctness  of 
that  decision,  refused  to  grant  special  leave  to 
appeal.  Rule  laid  down  by  Lord  Watson  in 
La  Cil4  de  Montreal  v.  Les  Eccl^siastiques  dii 
Seminaire  de  St  Suljrice  de  Montr^y  14  App. 
Cas.,  660,  at  p.  662,  as  to  granting  special 
leave  to  appeal,  applied.  Le  Feiivre  v.  Lan- 
kester,  3  El.  &  Bl.,  530;  23  L.J.  Q.B.,  254, 
followed.  Special  leave  to  appeal  to  the  High 
Court  from  the  decision  of  Pring  J.  (22 
N.S.W.  W.N.,  36),  refused.  Norton  v. 
Taylor    -        -         -        .         -         -        -    291 


Special  leave   Co  appeal — Suspension  of 

solicitor  by  Supreme  Court  —  Miscondact 
clearly  establisheil  —  Discretion  of  Sopreine 
Court  as  to  pniilshmeut.]— The  Hieh  Court 
will  not  grant  special  leave  to  appeal  from  an 
order  of  the  Supreme  Court  of  a  State  sus- 
pending a  solicitor  from  practice,  merely  on 
the  ground  that  the  punishment  inflicted  was 
excessive.  Where  misconduct  meriting 
punishment  of  some  kind  is  clearly  estab- 
lished, the  nature  of  the  punishment  to  be 
inflicted  is  a  matter  entirely  within  the  dis- 
cretion of  the  Supreme  Court.  Special  leave 
to  appeal  from  the  decision  of  the  Supreme 
Court,  In  re  Coleman,  (1905)  5  S.K.  (N.S.W.), 
272,  refused.     In  re  Colenian         -        -     834 

- — Time  for  setting^  down  appeal  for  hearing 


— Delay — Appeal  Rules,  sec.  III.,  r.  12,  of 
X2nd  August,  1904 — Costs.] — Where  an  appel- 
lant has  a  substantial  ground  of  appeal,  and 
has  shown  his  bond  Jides  by  promptly  giving 
security  and  taking  all  other  necessary  steps 
in  the  prosecution  of  his  appeal,  the  mere 
failure  to  set  the  appeal  down  for  hearing  at 
the  proper  sittings  of  the  Court,  as  prescribed 
by  the  Appeal  Rules,  is  not  in  itself  a  sufficient 
ground  for  dismissing  the  appeal  for  want  of 
prosecution.  An  appellant  filed  and  served 
notice  of  appeal  on  7th  September,  1904,  and 
on  the  next  day  lodged  security,  £50,  though, 
under  the  Appeal  Rules,  he  need  not  have 
done  80  till  three  months  later.     By  r.  12  of 
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sec.  III.  of  the  Amended  Appeal  Rules  of 
22nd  August,  1904,  the  appellant  was  bound, 
under  these  circumstances,  to  set  down  the 
appeal  for  hearing  at  the  sittings  of  the  High 
Court  in  November,  1904,  whereas,  if  he  had 
waited  until  the  expiration  of  the  three 
months  allowed  for  the  giving  of  security,  he 
would  not  have  been  obliged  to  set  the  appeal 
down  until  the  subsequent  sittings.  The 
appeal  not  having  been  set  down  within  the 
time  prescribed,  certain  of  the  respondents 
moved  to  have  it  dismissed  for  want  of  prose- 
cution. The  motion  was  dismissed,  upon  the 
appellant  undertaking  to  set  the  appeal  down 
for  hearing  at  the  then  present  sittings,  but 
the  appellant  was  orderea  to  pay  the  costs  of 
the  motion.  I'he  0)urt  refused  to  make  the 
payment  of  these  costs  by  the  appellant  a 
condition  precedent  to  the  entertaining  of  the 
appeal.     Brickwood  v.  Young         -         -       74 

PREFERENCE  TO  UNIONISTS— Persons  offeringr 
their  labour  at  the  same  time— Notice  to 
union  of  labour  required  —  Jurisdiction  of 
Court  of  Arbitration  to  compel — Prohibition — 
Construction  of  Statutes.] — See  Industrial 
DiSPrTE.  Trolly t  Draymen  and  Carters  Union 
of  Sydney  and  Suburb  v.  MaMer  Carriers 
Association  of  N.S.W.    -         -         -         .    509 

PRINCIPAL  AND  AGENT  —  Authority—  Action 
against  principal  on  contract  made  with  agent 
— Evidence — Pleading — Plea  of  non-assumpsit 
— Fraud  of  agent — Knowledge  of  eontractee — 
Regular  Generales,  Dec.  1902  (N.S.W.),  rr.  «t4, 
67.] — It  is  not  within  the  scope  of  an  agent's 
authority  to  bind  his  prinoipals  by  a  contract 
which,  although  made  osteaoibly  on  their  bc' 
half,  is,  to  the  knowledge  of  the  other  party, 
really  made  for  his  own  benefit,  even  though 
the  contract  is  of  a  kind  which  he  has  a 
general  authority  to  make ;  and  therefore, 
where  an  agent  makes  such  a  contract,  and 
the  party  with  whom  he  is  dealing  is  aware 
of  the  circumstances,  the  principals  are 
not  bound.  Howard  v.  Braithwaite,  1  V.  & 
B. ,  202 ;  British  Mutual  Banking  Company  v. 
Charnwood  Forest-  Railway  Company,  18 
Q.B.D.,  714;  and  Shipxoay  v.  Broadiaood 
(1899),  1  Q.B.,  369,  considered  and  applied. 
In  an  action  against  the  principals,  upon  a 
contract  made  by  an  agent  under  such  circum- 
stances, the  defendant  may  give  evidence, 
under  a  plea  of  non- assumpsit ,  of  all  circum- 
stances which  tend  to  show  that  the  agent,  in 
making  the  contract,  was  acting  without 
authority,  to  the  knowledge  of  the  plaintiff, 
even  though  that  evidence  may  also  show  that 
there  was  fraudulent  collusion  between  the 
plaintiff  and  the  agent  in  making  the  contract. 
The  mere  fact  that  the  evidence  would  dis- 
close such  fraud,  does  not  render  it  necessary 
to  plead  the  facts  specially  under  Rule  67. 
decision  of  the  Supreme  Court  (1904),  4  S.R. 


2  CUR.] 


INDEX. 


901 


PRINCIPAL  AND  AGEST-^tmtinued, 

(N.S.W.)»  665,  reveraed.     LysagJU  Bros,   A 
Co,  Lid,  V.  Folk 421 

PRINCIPAL  AND  SURETY-^ uaraiitee—GiTing 
Ume — Extension  of   limit    of  oyerdraft   for 
speeifled   period— Assenting  surety  not  dis- 
diarfired  —Contract— Partly    oral,    partly    In 
writing — Construction— Question  of  fiust  for 
Jury — New  trial.] — Where,  at  the  request  of 
one   of  several  co-sareties  on  a  cash  credit 
bond,  but  without  the  knowledge  or  assent 
of  the  rest,  the  creditor  enters  into  a  binding 
agreement  with  the  principal  debtor  that  an 
extension  of  time  for  payment  shall  be  given 
him,  the  surety  at  whose  request  the  time  was 
given     is    not    thereby    discharged.     QtuBre, 
whether  a  covenant,  or  a  binding  agreement 
by  a  creditor  not  to  sue  the  principal  debtor 
for  a   certain  time,   operates  to  discharge  a 
surety,   even  if  made  without  his  consent. 
Principles  underlying  the  rule  as  to  the  dis- 
charge of  sureties  by  dealings  between  the 
creditor  and  the  principal  debtor,  considered. 
Australian  Joint  Stock  Bank  v.  Bailey ,   18 
N.S.W.    L.R.   (L.),    103,   distinguished.      A 
binding  agreement  by  a  bank  to  allow  an  in- 
crease of  the  limit  of  a  creditor's  overdraft 
during  a  specified  period,  may,  under  some 
circumstances,  amount  to  a  giving  of  time  so 
as  to  release  the  guarantors  of  the  overdraft. 
Jiotise  v.  Bradfoi^  Banking  Co.  Ltd,,  (1894) 
A.C.,  586,  distinguished.    The  construction  of 
a  contract  partly  oral  and  partly  in  writing  is 
a  question  of  fact  for  the  jury,  who,  in  constru- 
ing it,  may  consider  not  only  the  conversations 
and   the  documents,   but  all    the   surround- 
ing circumstances.     A  new  trial  will  not  be 
granted  where  it  is  clear  that  a  second  trial 
must  have  the  same  result  as  the  first.    De- 
cision of  the  Supreme  Court,  (1904)  4  S.R. 
(N.S.W.),  182,  refusing  to  grant  a  new  trial, 
affirmed,  but  on  a  different  ground.     Deane  v. 
City  Bank  of  Sydney        -        •        •        -    198 

PROBATE  —  Administration  bond  —  Sureties, 
rights  and  liabilities  of— Breach  of  duty  by 
administrator — Duty  of  administrator  to  In- 
vest and  secure  shares  of  Infknts — Action  quia 
timet — Covenant  to  administer — Acceptance 
of  money  paid  into  Court — Parties — Costs.] — 
The  duty  of  an  administrator  of  an  intestate 
estate  to  invest  and  secure  the  shares  of  next 
of  kin  who  are  infants,  is  analogous  to  the 
obligation  to  pay  next  of  kin  who  are  sui  juris. 
The  sureties  to  an  administration  bond  are  en- 
titled to  enforce  this  duty  by  action  affainst  the 
administrator  as  principal  debtor,  and  the  next 
of  kin  are  creditors,  in  the  same  way  as  in 
the  case  of  other  sureties  for  the  payment  of 
money,  when  the  time  for  payment  has  arrived. 
Maiheicaw,  Saurin,  31  L.R.  Ir.,  181,  followed. 
Neither  the  fact  that  the  sureties  have 
taken  a  covenant    from    the    administrator  ' 
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to  duly  administer  according  to  law,  nor 
that  the  sureties  in  an  action  against  the 
administrator  for  breach  of  duty  and  on  the 
covenant,  have  accepted  money  paid  into 
Court  in  satisfaction  of  past  breaches,  deprives 
the  sureties  of  their  right  to  this  specific  relief. 
In  such  an  action  by  sureties  against  the  ad- 
ministrator and  infant  next  of  kin,  the  Court 
may  properly  order  the  administrator  to  set 
aside  ana  secure  the  shares  of  infants  in  the 
personalty,  direct  accounts  and  inquiries  for 
the  purpose  of  ascertaining  the  amounts  of 
those  shares,  and  direct  the  administrator  to 
keep  and  file  proper  accounts  of  the  estate. 
The  infants'  costs  of  such  an  action  should  be 
paid  by  the  plaintiffs,  with  or  without  an  order 
that  they  be  recovered  over  against  the  ad- 
ministrator. SembU,  in  such  an  action  the 
Court  has  no  jurisdiction  to  order  the  costs  uf 
any  of  the  parties  to  be  paid  out  of  the  estate. 
Judgment  of  the  Full  Court,  Holden  v.  Black, 
(1905)  V.L.R.,  326  ;  26  A.L.T.,  205,  reversed  ; 
judgment  of  a* Beckett  J.,  restored  with  varia- 
tions as  to  costs.    Holden  v.  Black        •    768 

PROHIBITION.]  —  iSee  Industrial  Dispitte. 
Trolly  Draymen  and  Carters  Union  of  Sydney 
and  Suburbs  v.  Master  Carriers  A  asociation  of 
N.S.  W. 509 

PUBLICATION,  NATURE  AND  MANNER  OF, 
TO  BE  CONSIDERED— Libel— Criminal  offence 
— Defence  of  truth  and  publication  for  pub- 
lic benefit — ^Motive  of  libeller  Immaterial — 
Defamation  Act  (N.S.W.)  (No.  22  of  1902),  sees. 
12,  IS.]— 5€«  Malicious  Prosecution.  Crow- 
ley V.   Glissan  {No.  2)    •        •        -        -    744 

PUBLIC  BENEFIT,  DEFENCE  OF  PUBLICATION 

FOR  —  Libel  —  Criminal  offence  —  Truth  — 
Nature  and  manner  of  puhlication  to  be  con- 
sidered— Motive  of  libeller  Immaterial — De- 
famation Act  (N.8.W.),  (No.  22  of  1902),  sees. 
12,  lZJ]—See  Malicious  Prosecution.  Crow- 
ley V.  Glissan  {No.  2)      -        -        •        -    744 

QUALIFYING  FEES— Witnesses— Employment  of 
Patent  agrent—  Meaning  of  **  Costs  ''—Rules  of 
Supreme  Court  1884  (Vict.),  Order  LXT.,  r. 

27(9).]— ^c«  Patent.  Potter  v.  Dickenson    668 

QUIA  TIMET,  ACTION— Administration  bond- 
Sureties,  rights  and  liabilities  of— Breach  of 
duty  by  administrator — ^Duty  of  administra- 
tor to  invest  and  secure  shares  of  Infisnts — 
Covenant  to  administer — Acceptance  of  money 
paid  Into  Court — Parties — Costs.] — See  Pro- 
bate.    Holden  v.  Black ....    768 

RATIFICATION— Statute  of  Frauds -Part-per- 
formanee — Agreement  for  lease  by  subordinate 
officer  of  Government — New  trial — Surprise.] 
— See  Practice.     Thomas  v.  The  Croum    127 
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REAL  ESTATE,  CHARGE  ON— Legacy— Aniiui- 
ties — Payment  out  of  personal  estate— Gift  of 
all  property  as  blended  faud  to  trustees — 
Intention  of  testator] — See  Will.  Parkin  v. 
James  (.Yo.  2) 565 

REASONABLE  AND  PROBABLE  CAUSE,  AB- 
SENCE OF— Onus  of  proof— Erldenee  of  plain- 
tiff not  inconsistent  with)  reasonable  belief 
in  his  guilt  —  Non-suit.]  —  ^ee  Malicious 
Prosecution.    Crowley  v.  OiisHan  {No  2)    744 

RECEIPT,  POWER  TO  GIVE— Policy  for  the 
benefit  of  wife  and  children  of  insured — Sur- 
render before  maturity — Right  of  insurer  to 
recover  surrender  value — Trustee — Life,  Fire 
and  Marine  Insurance  Act  (N.S.W.)  (No.  49  of 
1902),  sees.  8,  9.]— 5<e  Insurance.  Mutval 
Life  Insurance  Co,  of  New  York  v.  Pechotsch 
823 

REGISTRATION  OF  DEED— 6  Geo.  IV.  No.  22 
(N.S.W.),  sees.  J,  4  [Real  Property  Act  1890 
(Victoria),  (No.  11S6),  sec.  4]— Memorial- 
Signature  by  party  before  all  particulars 
inserted  in  memoriiU — Validity  of  registration 
—Sufficiency  of  particular« — Verification  of 
memorial — **  Competent  person,^  who  is — 
Effect  of  registration— Priority  of  equitable 
over  legal  title.]— 5ee  Deed.  Darhyshirt  v. 
Darhyshin 787 

REGULATION  —  Inconsistency— Ultra  Vires- 
Deduction  of  wages  during  sickness.]- ^See 
Master  and  •Servant.  Young  v.  Tockassie 
•**••••••    470 

RELEASE  TO  TENANT  FOR  LIFE— ConUngent 
remainder — Assignability— Releasee  not  to 
take  beneficially  but  as  trustee — Enlargement 
of  estate  of  releasee— Forfeiture — Residuary 
devisee — Interest  vested  not  contingent.] — See 
Will.     Caraher  v.  Lloyd      -        -        -    480 

RENT,  COVENANT  TO  PAY  AS,  SUM  EQUAL 
TO  ONE-THIRD  OF  LAND  TAX— Validity- 
Altering  incidence  of  taxation— Evidence — 
Admissibility — Action  on  covenant  to  pay 
rent — Plea  on  equitable  grounds — Prior  agree- 
ment to  accept  less  rent — Facts  alleged  in 
plea  available  as  a  defence  at  law — Plea  good 
as  a  plea  of  payment  of  balance  on  accounts 
stated — Ground  not  taken  below  -New  trial.] 
—See  Landlord  and  Tenant.  Harris  v. 
Sydney  Glass  and  Tile  Co,      -        •        -    227 

'*  RESIDENT"—  Bona  fide  residents  of  and 
domiciled  in" — The  Constitution,  sec.  117 — 
Administration  Act  (W.A.),  (1903,  No.  18),  sec. 
86.]— See  Discrimination.  Davies  v.  State  of 
Western  Australia 29 

RESIDUARY  DEVISEE— Tenant  for  life— Re- 
leasee—Contingent  remainder — Assignability 
— Release  to  tenant  for  life — Releasee  not  to 


RESIDUARY  DEVISEE— <r(m/»nu€(f. 

take  beneficially  but  as  trustee — Enlargement 
of  estate  of  releasee — ^Forfeiture — Interest 
Tested  not  contingent.] — See  Will.  Caraher 
V.  lAoyd 480 

RESTRAINT  ON  ANTICIPATION  —  Separation 
deed — Effect  of  clause  on  revocability  of  eon- 
tract — Waiver  of  eondition  precedent — Equit- 
able plea — Accord  and  satisftictlon.] — See 
Husband  and  Wife.  Paterson  v.  McNaghten 
616 

RESULTING  TRUST  FOR  DONORS-<)ontract 
to  repay  subscriptions— Consideration — Option 
to  have  money  applied  towards  payment  for 
shares  in  a  company — Appeal  to  High  Court 
— Reversal  of  judgment  on  question  of  fact — 
Inference  to  be  drawn  from  undisputed  fitets.] 
—See  Gift.     Luke  v.  Watte  -        -        -    252 


RESUMPTION  OF  LAND— Distribution  of  eooft- 
pensation  money — Tenancy  in  common — ^Im- 
provements effected  by  predecessor  in  title  of 
one  of  tenants  in  common— Equitable  right  of 
such  tenant  to  compensation  for  improve- 
ments on  distribution — Defensive  equity — 
Effect  when  Court  not  administering  whole 
fUnd— Public  Works  Act  (N.S.W.),  (No.  26  of 
1900),  sees.  39,  47,  48.]— The  equitable  right 
of  a  tenant  in  common  of  real  estate  who  has 
made  permanent  improvements  upon  it  while 
in  sole  oocupation,  to  be  compensated  for  hia 
expenditure  to  the  extent  to  which  the  value 
of  the  land  has  been  increased  thereby,  is  one 
which  attaches  to  the  land  and  passes  with  it 
to  a  purchaser,  but  is  enforceable  only  as  a 
defensive  equity,  in  the  event  of  a  partition, 
or  a  distribution,  amongst  the  tenants  in 
common,  by  the  Court  of  Equity,  of  the  pro- 
ceeds of  sale  of  the  land.  The  fact  that  the 
tenant  in  common  has  already  received  with- 
out  objection  a  portion  of  the  fund  does  not 
necessarily  prevent  the  application  of  this 
principle.  The  appellant  was  for  several 
years  in  exclusive  possession  and  enjoyment 
of  the  rents  and  profits  of  certain  land,  of 
which  he  believed  himself  to  have  purchased 
the  fee  simple,  whereas  in  fact  he  had  ac- 
quired only  an  estate  pur  autre  vie  of  the 
entirety,  with  an  equitable  tenancy  in  common 
with  certain  of  the  respondents  in  remainder, 
his  share  being  one  fourth.     Permanent  im- 

Erovements  had  been  erected  upon  the  land 
y  one  of  the  appellant's  predecessors  in  title. 
After  the  death  of  the  cestui  qui  vte  the  land 
was  resumed  by  the  Minister  for  Public 
Works,  under  the  Public  Works  Act  (N.S.  VV.) 
1900.  The  Minister  paid  the  appellant  one 
fourth  of  the  compensation  moneys,  and,  at 
the  request  of  the  appellant,  paid  the  balance 
into  Court.  The  appellant  accepted  the 
amount  paid  to  him,  without  prejudice  to  any 
claim  he  might  have  in  respect  of  the  balance. 
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Held,  that,  on  a  petition  by  the  other  tenants 
in  common  for  payment  oat,  under  aec.  48  of 
the  Public  Works  Act  (N.S.W.)  1900,  the 
appellant  was  in  the  position  of  a  defendant, 
and  was  entitled  to  assert  an  equitable  lien 
upon  the  fund  in  Court  to  an  amount  equal  to 
three  fourths  of  the  increase  in  the  value  of 
the  land  attributable  to  the  improvements, 
but  that,  before  beinff  allowed  the  benefit  of 
this  equity,  he  shoula  be  required  to  account 
for  the  rents  and  profits  M'hich  he  had  re- 
ceived while  in  exclusive  possession  after  the 
death  of  the  cestui  qui  vie,  in  order  that  the 
amount  to  which  the  other  tenants  were 
entitled  in  respect  of  them  might  be  set  off 
against  the  amount  due  to  him  in  respect  of 
the  improvements.  Decision  of  A.  H.  Simpson 
C.J.  in  Equity,  (1904)  4  S.R.  (N.S. W.),  743, 
on  this  point  reversed.  Briehoood  v.  Young 
387 

RETOCABILITT  OF  CONTRACT,  EFFECT  OF 
CLAUSE  ON — Separation  deed — Restraint  on 
anticipation — Waiver  of  condition  precedent 
— Equitable  plea — Accord  and  satisCsctlon.] — 
See  Husband  and  Wife.  Pateraon  v. 
McNaghten     •        -        ,        -        -        -    615 

ROTAL  COMMISSION— Limitations  on  power  of 
Executive  to  appoint — Commission  to  Inquire 
into  matters  within  the  jnrlsdlctlon  of  the 
Industrial  Arbitration  Court  —  Validity  of 
Commission — Witness— Refusal  to  be  sworn — 
Reasonable  excuse  —  Royal  Commissioners 
Evidence  Act  (N.S.W.),  (No.  23  of  1901),  sees. 
S,  8.] — Royal  Commissions  of  inquiry  are  law- 
ful ;  and  the  Courts  have  no  power  to  restrain 
persons  acting  under  the  authority  of  such 
Commissions,  provided  they  do  not  invade 
private  rights,  or  interfere  with  the  course  of 
justice.  A  Royal  Commission  was  issued  by 
the  Government  with  the  advice  of  the  Execu- 
tive Council,  authorizing  and  appointing  cer- 
tain persons  to  make  '*  a  diligent  and  full  in- 
quiry into  the  formation,  constitution,  and 
working  of  "  a  certain  industrial  union  recis- 
tered  under  the  Industrial  Arbitration  Act, 
and  also  into  the  following  questions  :  — 
Whether  that  union  was  an  evasion  of  the 
Trade  Union  Act  or  the  Industrial  A7-bitration 
Act ;  whether  the  existence  of  that  union  was 
any  obstacle  to  the  presentation  of  any  dis- 
pute which  might  arise  in  the  industry  to 
which  it  belonged  to  the  Industrial  Arbitra- 
tion Court ;  whether  its  registration  under  the 
last-mentioned  Act  hampered  that  Court  from 
doing  justice  in  any  such  dispute  ;  and  whether 
any  alteration  of  the  law,  and,  if  so,  what, 
was  necessary  in  respect  of  the  matters  to  be 
inquired  into.  Questions  relating  to  the 
status  of  the  union  had  been  raised  in  certain 
proceedings  before  the  Court  of  Arbitration, 
which  had  given  a  decision  in  favour  ot  the 
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union.  Held,  that  there  was  nothing  unlaw- 
ful in  the  appointment  of  such  a  commission. 
Heldy  also,  that  the  alleged  impropriety  of  the 
appointment  of  the  Commissioner  was  not  a 
'*  reasonable  excuse  "  for  the  refusal  of  a  wit- 
ness to  be  sworn  and  give  evidence,  when  duly 
summoned  to  appear  before  the  Commission, 
under  sec.  3  of  the  Royal  Commissioners  Evi- 
dence Act  (No.  23  of  1901).  Decision  of  the 
Supremo  Court,  (1904)  4  S.R.  (N.S.  W.),  401, 
reversed.     (Hough  v.  Leahy  -        -        •     139 

RULES— Appeal  Rules,  see.  III.,  r.  12  of  22nd 
August,  1904 — Time  for  setting  down  appeal 
for  hearing— Delay — Costs.] — See  Practice. 
Brichvood  v.  Young       -        -        •        •      74 

Regain  Generales,  Dec.  1902  (N.S.W.),  rr. 

64,  07.] — See  Principal  and  Agent.  Lysaght 
Bros,  d:  Co.  Ltd.  v.  Folk        -        -         -    421 


Rales  of  High  Court  190S,  Part  I.,  Order 

XI.,  r.  4.]— ^fie  f^CTiCB.      Williams  v.  Aus- 
tralian Mutual  Provident  Society    -        •    385 


-Rales  of  Hif(h  Coart  1908,  Part  I.,  Order 


XXXV.,  r.   I,]— See  Attachmbnt.      Lysaght 
Bros  de  Co.  Ltd.  v.  Falk  (No,  2)    -        -    443 

Rules  of  High  Court  1908,  Part  II.,  sec. 

IV.,  rr.  11,   15^— See  Practice.     Wilkie  v. 
WUkie 383 

Rules  of  Supreme    Court    1884   (Vict.), 

Order  LXV.,  r.  27  [9).]— See  Patent.     Potter 
V.  Dickenson 668 

REPUTED  OWNERSHIP  —  Grocer^s  licence  — 
*'  Goods  and  chattels.^] — See  Insolvency. 
Jack  V.  Small 684 

SALE  OF  MATERIALS  TO  CONTRACTOR— Dis- 
qualification of  councillor — ^'  Interested  in 
any  contract  ....  with  or  on  belialf 
of  the  council.*'] — See  Practice.  Xorton  v. 
Taylor 291 

SAVINGS  BANK,  DEPOSIT  IN— Savings  of  wife 
out  of  housekeeping  allowance — Settlement.] 
— See  Insolvency.    Jack  v.  Smail         -    684 

SEPARATION  DEED— Restraint  on  anticipation 
— Effect  of  clause  on  revocablllty  of  contract 
— Waiver  of  condition  precedent — Equitable 
plea — Accord  and  satlsfkctlon.]— ^9e6  Husband 
AND  Wife.     Paterson  v.  McNaghten     •    615 

SERVANT.] — See  Master  and  Servant.  Young 
V.  Tockassie    .-.---    470 

SETTLEMENT — Savings  of  wife  out  of  house- 
keeping allowance  —  Deposit  in  Snvliifrs 
Bank.]- «See  Insolvency.    Jack  v.  Smail    684 
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SICKNESS,  DEDUCTION  OF  WAGES  DURING.] 

— See  Master  and  Servant.  Young  v. 
Tochcuak        ....:-    470 

SOLICITOR,  SUSPENSION  OF,  BT  SUPREME 
COURT— Miseoudact  elearly  estoblished— Dis- 
cretion of  Sapreme  Court  as  to  punishnent.] 
—See  Practice.    In  re  Coleman   -        •    834 

SPECIAL  LEAVE  TO  APPEAL— Grounds  for 
fCrantlng  —  Hatter  of  pnblto  interest  —  Not 
granted  on  mere  questions  of  fMt — Judgment 
appealed  from  unattended  with  suffielent 
doubt.] — See  Practice.  Johan^en  v.  City 
Mutual  Life  Asmirance  Society  Ltd,       -    186 

Jurisdiction  of  Inferior  Court — Objection 

not  taken  in  that  Court->  Lying-by — Small- 
ness  of  amount.] —  See  PRAcrriCE.  Zimpel 
V.  AUard ,  -    117 

SPECIAL  VERDICT— " lUegaUy  using"— Pre- 
cise words  of  Statute  not  followed — Offence 
substantially  described — Crimes  Act  (N.S.W.), 
(No.  40  of  1900),  sees.  ISO,  IZU]— See 
Criminal  Law.    Lilliecrap  v.  The  King    681 

SPECIFICATION— Patents-Subject  matter— In- 
Tention — Application  of  old  contrivances  to  a 
new  use  —  Combination — Infringement — Anti- 
cipation —  Injunction  —  Damages  —  Costs  — 
Patents  Act  (Queensland)  48  Ylct.  No.  13.] — See 
Patent.      WUlmann  v.  Peteraen     -        -        1 

SPORTS,  CRICKET  AND  OTHER  ATHLETIC— 
Breach  of  trust— Declaration  of  trust — In- 
junction—Costs.]— See  Trustee.  Doimi  v. 
Attorney-General  of  Queensland      •        •    639 

STATE  COURTS,  WHETHER  APPELLATE 
JURISDICTION  CONFERRED  ON  —  Remedy 
where  Court  denies  Jurisdiction — Mandamus 
—Appeal.]  —  See  Appellate  Jurisdiction. 
Ah  Yick  V.  Lehmert       -        -        -        -    593 

STATUTES,  COMMONWEALTH- High  Court  Pro- 
rednre  Act  190S  (No.  7  of  190S),  sec.  26  (b).]— 
See  Attachment.  Lyaaght  Bros,  ds  Co.  Ltd. 
V.  Folk  (JVo.  2) 443 

Judiciary  Act  1903  (No.  6  of  1903),  sees. 

SO,  33,  84,  39,  68,  79,  80.]— See  Appellate 
Jurisdiction.     Ah  Yick  v.  Lehmert      •    693 


-Judiciary  Act  1903  (No.  6  of  1903),  sec. 


35.] — See  Appeal  to  High  Court.    Parkin  v. 
James 316 


-Judiciary  Act  1903  (No.  Oof  1903),  sec. 


81.] — See  Practice    Commonwealth  v.  Baume 
405 

STATUTES,  IMPERIAL— The  Constitution  (63  & 

64  Vict.),  c.  12,  sees.  71,  73,  74.]— See  Appeal 

1    TO  High  Court.    Parkin  v.  James        •    315 


STATUTES,  im^^Vilkh— continued. 

The  Constitution  (63  A  64  Tiet.  c.  12), 

sees.  71,  73,  76,  76,  77].— See    Appellate 
Jurisdiction.    Ah  Yick  v.  Lehmert      •    693 


-The  Constitution  (63  A  64  Yict.  c  12), 


sec.   117.]— See  Discrimination.      Davies  v. 
8taU  of  Western  Australia      -        .        -      29 


4  Geo.  IV.,  c.   60.]— See    Lotteries. 

Quan  Yick  V.  Hinds        -        ^      .        -    345 


6  Geo.  IT.,  c.  83.]— See  Lotteries. 

Quan  Yickv.  Hinds        ....    345 


9    Geo.   IV.,   c.    83,    sec.    24.]  —  ^ce 

Lotteries.     Quan  Yick  v.  Hinds         -    345 

STATUTES,    NEW  SOUTH  WALES— Bankruptcy 

Act  (No.  26  of  1895),  sec.  10  (3).]— See  Arrest. 
Ferris  v.  Martin 625 


-Common  Law  Procedure  Act  (No.  21  of 


1899),  see.  102.]— See   Practice.     Commcn- 
wealth  V.  Baume 405 

-Crimes  Act  (No.  40  of  1900),  sec.  125.]— 


See  Criminal  Law.  Slattery  v.  The  R%ng    546 


Crimes  Act  (No.  40  of  1900),  sees.  130, 

131.]— See  Criminal  Law.     Lilliecrap  v.  The 
King 681 


Defkmation  Act  (No.  22  of  1902),  sees. 

12, 13.]— See  Malicious  Prosecution.   Crow- 
Ity  V.  Olissan  (No.  2)       -        -  -    744 


DeflEunation  Act  (No.  22  of  1902),  sec.  24.] 

— See  Arrest.    Ferris  v.  Martin  -        -    525 


-Games,  Wai^rs  and  Betting  Houses  Act 


(No.  18  of  1902)  sec.  19(1),  (2).]— See  Criminal 
Law.  Ex  }xirte  Spencer  ;  Sherwood  v.  Spencer 
260 


-6  Geo.  IV.  No.  22  (N.S.W.),  sees.  1,  4.]— 


See  Deed.     Darhyshire  v.  Darbyshire    -    787 


-Industrial  'Arbitration    Act    (No.    69 


of  1901)  sees.  18,  16,  26  (a),  (b),  37.]- See 
Industrial  Agreement.  Master  RetaUers* 
Association  of  N.S.  W.  v.  Shop  Assistants 
Union  of  N.S.W. 94 


-Industrial  Arbitration  Act  (No.  59  of 


1901),  sec.  36  (b).] — See  Industrial  Dispute. 
Trolly  Draymen  and  Carters  Union  of  Sydney 
and  Suburbs  v.  Master  Carriers  Association  of 
N.S.W. 509 


Land  and  Income  Tax  Araessttient  Act 

1896  (59  Ylct.  No.  15),  sec.  63.]— See  Landlord 
AND  Tenant.  Harris  v.  Sydney  Class  and 
Tile  Co.  -•-'---    227 
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STATUTES,  NEW  SOUTH  WAhEH— continued, 

Land  Tax  (Leases)  Act  1902  (No.  115  of 

1902),  see.  5  ( I  ).]--6>6  Landlord  and  Tenant. 
Harris  v.  Sydney  OIoas  and  Tile  Co.      •    227 

Life,  Fire  and  Marine  lusuraaoe  Aet 


(No.  49  of  1902),  sees.  8,  9.]— ^ee  Insurance. 
Mutual  Life  Insurance  Go.  of  New  York  v. 
Pechotsch 823 


-Hatrlmonlal  Causes  Act  (No.  H  of  1899), 


see.  18.] — iS^ee  Husband  AND  Wife.     Davis  v. 
Davis  and  Hughes 179 


-Nnlsanees  Prerentlon    Aet  (No.  24  of 


1897),  sec.  27.]— 5ec  Contract.     Borough  of 
Tamworth  v.  Sanders     ...        -    214 


Public  Works  Aet  (No.  26  of  1900),  sees. 

89,    47,    48.] — See    Resumption    op    Land. 
Brickwood  v.  Young       ....    387 


Rojal  Commissioners  ETldence  Act  (No. 

28  of  1901),  sees.  8,  S,]—See  Royal  Commis- 
sion.    Clough  V.  Leahy  -        -        -     139 


Sydney  Corporation  Act  (No.  85  of  1902), 

sec.24.]— 5ce  Practice.  Norton  v.  Taylor  291 

STATUTES,  QUEENSLAND  —  Pacillc  Island 
Labourers  Act  1880  (44  Tlct.  No.  17),  sec.  47.] 
— See  Master  and  Servant.  Young  v. 
Tockassie 470 


Paeiflc  Island  Labourers  Aet  Amend- 
ment Act  1884  (47  Tict.  No.  12),  see.  Z,'\—Ste 
Master  and  Servant.  Young  v.  TochoHsie 
.••-•••••    4/0 


Patents  Act    (48    Vict.  No.   15).]— iS«« 

Patent.     Willmann  v.  Petersen       -        -      I 


Pablic  Parks  Aet  1854  (18  Vict.  No.  3S).] 

— Sfe  Trustee.     Down  v.   Attorney -General 
of  Queensland 639 


Trustees  of  Public  Lands  Act  1809  (33 

Vict,  No.  2).  ] — See  Trustee.  Down  v.  Attcrjiey- 
General  of  Queensland    -         -         -        -     639 

STATUTES,  TASMANIA— Equity  Procedure  Act 
(No.  4),  (67  Vict.  No.  13),  sees.  3,  4.]— 5ee 
Practice.     Cairns  v.  Bwgesi        -        -    298 

STATUTES,  VICTORIA— County  Court  Act  1890 
(No.  1078),  sees.  31, 82, 88, 89, 93, 96, 133.]— ^ee 
New  Trial.     Brown  v.  Lizars      -        -    837 


Factories    and    Shops    Aet   1890    (No. 

1091.]— .See  Factories.     Beath^  Schiess  de  Co. 
V.  Martin 716 


Fnctories  and  Shops  Aet   1893.] —  See 

Factories.       Beath,  Schieis  <fc  Co,  v.  Martin 
716 


STATUTES,  VICTORIA— con^intKjd. 

Factories    and    Shops    Act    1896    (No. 

1445).] — See  Factories.     Beath,  Schiess  dk  Co. 
V.  MaHin 716 

-Factories    and  Shops    Act    1897    (No. 


1518).]— See  Factories.   Beath,  Schiess  df  Co. 
V.  Martin 716 


Factories  and  Shops  Aet  1900  (No.  1664), 

sees.  3, 4, 15,  18,  27.] — See  Factories.   Beath, 
Schiess  d:  Co.  v.  Martin  •        -        .        -716 


Factories    and    Shops    Aet    1903    (No. 

lSb7).}—-8ee  Factories.    Beath,  Schiess  dt  Co. 
V.  Martin 716 


InsolYcney  Aet  1890  (No.  1102),  sees.  37, 

106.  109.] — See  Assignment  for  Benefit  of 
'  *  Creditors  Gen erallt.  ' '  Dobson  v.  Beath, 
Schiess  dg  Co, 277 

Insolvency  Act  1890  (No.  1102),  sees.  70 

(v.),  72.] — See  Insolvency.     Jack  v.   Smail 
684 


Insolvency  Act  1897  (No.  1513),  sec.  3.] 

—See  Insolvency.    Jack  v.  Smail         •    684 


•InsoWeney  Act  1897  (No.  1513),  sees.  79, 


81,  82,  83, 106.] — ^ee  Assignment  for  Bene- 
fit OP  '*  Creditors  Generally."  Dobson  v. 
Beath,  Schiess  d:  Co.       -        •        -        •    277 


Justiees  Act  1890  (No.  1105),  see.  127.] 


— See  Appellate  Jurisdiction.  Ah  Yick  v. 
Lehmert 693 

Harried  Women's  Property    Act  1890 

(No.  1116),  sees.  10,  13.]— ^'ee  Insolvency. 
Jack  V.  SmaU  .         -        •        -        •    684 

Melbourne  Harbour  Trust  Act  1890  (No. 

1119),  sec.  110— Seventh  Schedule].  —  5«e 
EviDKXCE.  Cuming  Smith  d:  Co.  Ltd.  v. 
Melbourne  Harbour  Trust  Commitsioners    735 

PHtents  Act  1890  (No.  1123),  sees.  15, 

28,  29,  99,]-' See  Patent.  PotUr  v.  Dicken- 
son --...--    668 

Real  Property  Act  1890  (No.  1136),  sec. 

4.] — See  Deed.  Darbyshire  \\  Darbyshire    787 

Supreme  Court  Act  1890  (No.  1142),  sees. 

3.  8.  37, 54,  55.] — See  Appeal  to  High  Court. 
Parkin  v.  Jamen 315 

STATUTES.  WESTERN  AUSTRALIA— Adminis- 
tration Aet  (1903,  No.  13),  sec.  86.]— .9ee  Dis- 
crimination. Davies  v.  State  of  Western 
Australia 29 

STATUTES,  consolidation  OF.]— Sec  Arrest. 
Ferris  v.  Martin 525 
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STATUTES,  CONSTRUCTION  OF.]— iSec  Indus- 
trial Dispute.  Trolly,  Draymen  and  Carters 
Union  of  Sydney  and  Suburbs  v.  Master 
Carriers  Association  of  y.S.  W.      -        -    609 

STAT  OF  ACTION  -  Appeal— Qaestion  of  fact- 
Power  of  Hig^h  Conrt  to  make  such  order  as 
the  Supreme  Court  could  have  made — Varia- 
tion of  decree  by  consent.] — See  Partnership. 
Wilson  V.  Carmic?iael      -        -        -        -     190 

SUBJECT-MATTER— Invention  —Application  of 
old  contrivances  to  a  new  use — Combination 
— Infringement  — Specification  — Anticipation 
— Damages — Costs— Patents  Act  (Queensland) 
48  Ylct.  No.  n.]—See  Patent.  Willmann  v. 
Petersen 1 

SUBSCRIPTIONS— Failureofpurpo6<^— Resulting 
trust  for  donors — Contract  to  repay  subscrip- 
tion— Consideration— Option  to  have  money 
applied  towards  payment  of  shares  in  a  com- 
pany—Appeal to  High  Court — Reversal  of 
Judgment  on  questions  of  fiict — Inference  to 
be  drawn  from  undisputed  facts.] — See  Gift. 
Luke  V.    Waite 252 

'«  SUPREME  COURT  OF  ANY  STATE,"  MEANING 
OF,   IN  SEC.  78   OF  THE  CONSTITUTION.]- 

See  Appea]^  to  High  Court,   Parkin  v.  James 
315 

SURETIES,  RIGHTS  AND  LIABILITIES  OF— 
Administmtlun  bond — Breach  of  duty  by  ad- 
ministrator—Duty  of  administrator  to  invest 
and  secure  shares  of  inlbnts— Action  quia 
timet — Covenant  to  administer— Acceptance 
of  money  paid  into  Court — Parties — Costs.] — 
See  Probate.     Holdtn  v.  Black  -    768 

SURETY,  PRINCIPAL  AND— Guarantee— Giving 
time — Extension  of  limit  of  overdraft  for 
specified  period  —  Assenting  surety  not  dis- 
charged— Contract  —  Partly  oral,  partly  in 
writing — Construction— Question  of  fact  for 
Jury — New  trial.]— 6^e«  Principal  and  Surety. 
Deane  v.  The  City  Bank  of  Sydney         -     198 

SURPRISE— New  trial— Statute  of  Frauds- Part- 
performance  —  Ratification  —  Agreement  for 
lease  by  subordinate  officer  of  GoTcrnment.] 
— See  Practice.     Thomas  v.  The  Crown    127 

SURRENDER  BEFORE  MATURITY— Policy  for 
the  benefit  of  wife  and  children  of  insured 
— Right  of  insurer  to  recover  surrender  value 
— Trustee — Power  to  give  receipt  — Life,  Fire 
and  Marine  Insurance  Act  (N.S.W.)  (No.  49  of 
1902),  sees.  8,  9.]— «9ee  Insurance.  Mutual 
Life  Insurance  Co,  of  New  York  v.  Pechotsch 
823 

TAXATION,  ALTERING  INCIDENCE  OF -Cove- 
nant to  pay  as  rent  sum  equal  to  one^third  of 
land  tax — Land  and  Income  Tax  Assessment 


TAXATION,    ALTERING    INCIDENCE    OF— coit- 

tinued. 

Act  1 895  (N.S.W.)  (59  Ylct.  No.  15)  sec.  M— Land 
Tax  (Leases)  Act  1902  (N.S.W.),  (No.  115  of 
1902)  sec.  5  (1).] — See  Landlord  and  Tenant. 
Harris  v.  Sydney  Class  and  Tile  Co,      -    227 

TAXING  ACT— Wharfhge  rates  on  goods— Excep- 
tion of  named  goods— Extension  of  meaning  of 
name — ^^  Guano  ^ — Phosphatized  rock — ^Jns- 
dem  generis — ^Melbonme  Harbour  Trust  Act 
1890  (Ylct.)  (No.  1119),  sec.  110,  seventh 
schedule.]— iS'ee  Evidbncs.  Cuming  Smith  df 
Co,  Ltd.  V.  Melbourne  Harbour  Trust  Com- 
missioners        735 

TENANCY  IN  COMMON- Distribution  of  compen* 
sation  money — Improrements  effected  by  pre- 
decessor in  title  of  one  of  tenants  in  common 
— Equitable  right  of  such  tenant  to  compen- 
sation for  improvements  on  distribution — 
Defensive  equity — Effect  when  Court  not  ad- 
ministering whole  ftand— Public  Works  Act 
(N.S.W.),  No.  26  of  1900,  sees.  S9,  47,  48.]— 
See  Resumption  of  Land.  Brickwood  v. 
Young 387 

TENANT  FOR  LIFE— Contingent  remainder— As- 
signability—  Release  to  tenant  for  life — 
Releasee  not  to  take  beneficially  but  as  trustee 
— Enlargement  of  estate  of  releasee  —  For- 
feiture —  Residuary  devisee  —  Interest  rested 
not  contingent.]  —  See  Will.  Caraher  v. 
Lloyd 480 

TESTATOR.  INTENTION  OF.]-&efi  Will.  Par- 
kin V.  James  (So,  2)       •         •        -        •    565 

TICK  PEST— Notice  to  dip— Permit  to  trarel— 

By-law  —  Unreasonableness  —  Costs.]  —  See 

Local  Authority.     Beetham  v.   Tremeame 

582 

TIME,  GIYIN6— Guarantee- Extension  of  limit 
of  overdraft  for  specified  period — Assenting 
surety  not  discharged — Contract — Partly  oral, 
partly  in  writing — Construction — Question  of 
fact  for  Jury — New  trial.]— jSee  Principal  and 
Surety.     Deane  v.  City  Bank  of  Sydney    198 

TRAYEL,  PERMIT  TO-  Tick  pest— Notice  t4>  dip 
—  By-law  —  Unreasonableness  —  Costs.] —  See 
Local  Authority.  Beetham  v.  IVtmeame 
582 

TRUSTEE  —  Breach  of  trust  —  Declaration  of 
trust— Iiv) unction — Costs — Public  Parks  Act 
1854  (Queensland)  (18  Ylct.  No.  38)— Trustees 
of  Public  Lands  Act  1869  (33  Yict.  No.  2).]— 
Where  land  is  granted  to  trustees  in  trust 
**  for  cricket  and  other  athletic  sports  and 
for  no  other  purpose  whatsoever,"  the  trustees 
are  entitled  to  permit  the  use  of  the  land  for 
any  lawful  purpose  not  inconsistent  with  its 
use  when  required  as  a  place  for    holding 
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TRUSTEE— eon/tnuee^. 

athletic  sports,  and  in  particular  for  any  par- 
pose  which,  while  not  interfering  with  such 
use,  is  conducive  to  the  main  object  of  the 
trust.  Where  land  in  Brisbane  so  granted 
was  leased  by  the  trustees  to  one  S.  to  use 
the  ground  and  buildings  thereon  for  bicycle 
racing,  and  such  other  sports,  pastimes,  and 
purposes  as  he  might  desire  every  Saturday 
evening  between  seven  and  eleven  p.m.,  and 
every  Wednesday  afternoon,  provided  four- 
teen days'  notice  in  writing  was  given  the 
trustees,   and    provided    also  that  the  said 

ground  was  not  otherwise  engaged  or  required 
y  the  trustees  :  Held^  in  a  suit  for  a  declara- 
tion of  the  trust,  and  for  an  injunction,  that 
the  plaintiff  was  entitled  to  a  declaration  that 
the  trustees  were  not  entitled  to  permit  horse 
racing  or  pony  racing  to  be  carried  on  in  the 
ground,  except  by  way  of  incidental  use,  and 
so  as  not  to  interfere  with  the  use  of  the 
land  for  the  main  purposes  of  the  trust.  Held 
also,  on  the  terms  of  tne  particular  lease,  that 
the  trastees  had  transgressed  the  conditions 
of  the  trust.  Judgment  of  the  Supreme  Court 
of  Queensland,  Attorney -Gtrieral  v.  Dovon^ 
Q.W.N.,  17th  March,  1905.  No.  9,  varied. 
Down  V.  A  Uomey-Oeneral  of  Queetutand    639 


Policy  for  the  benefit  of  wife  and  ehlld- 

reo  of  insured — Surrender  before  maturity — 
Right  of  insurer  to  reeover  surrender  value — 
Power  to  give  receipt — Life,  Fire  and  Marine 
Insurance  Act  (N.S.W.),  (No.  49  of  1902),  sees. 
8.  9.] — See  Insurance.  Mutual  Life  Insurance 
Co.  of  New  York  v.  Pechotach         .         •    823 

TRUSTEE  IN  INSOLTENCY— Title  to  property 
adversely  claimed — Burden  of  proof.] — ^ee 
Insolvency.    Jackv,  SmaU  •        -        -    684 

TRUTH  AND  PUBLICATION  FOR  PUBLIC 
BENEHT,  DEFENCE  OF— Libel— Criminal 
offence — Nature  and  manner  ot  publieatiou 
to  be  considered — Motive  of  libeller  immaterial 
—Defamation  Act  (N.8.W.),  (No.  it  of  1902), 
see.  12,  18.]— 6>e  Malicious  Prosecution. 
Crowley  v.  GUssan  (No  2)      -        -        -    744 

ULTRA    YIRES  —  Regnletioa— Inconsisteney  — 

Deduction   of    wages  during  sickness.] — ^ee 

Master  and  Servant.     Youn^  v.   Tockasaie 

470 

UNIONISTS,  PREFERENCE  TO— Persons  offering 
their  labour  at  the  same  time — Notice  to 
union  of  labour  required — Jurlndiction  of 
Court  of  Arbitration  to  compel — Prohibition 
—Construction  of  Statutes.]— iSee  Industrial 
Di{<PUTE.  Trolly  Draymen  and  Carters  Union 
of  Sydney  and  Suburbs  v.  Master  Carriers 
Association  of  N,S,W,    -        -        -        -    509 

UNREASONABLENESS  —  By-law  —  Tick  pest- 
Notice  to  dip— Permit  to  travel — Costs.]— 5ee 


UNREASONABLENESS— cort/inieec^. 

Local  Authority.     Beetham  v.  Tremeame 
-      .- 582 

''USING,  ILLEGALLY  "—Special  verdiet^Pre- 
cise  words  of  Statute  not  followed — Offence 
substantially  described — Crimes  Act  (N.S.W.), 
(No.  40  of  1900),  sees.  130, 131.]— S^ee  Criminal 
Law.    Ltlliecrap  v.  The  King        -        -    681 

YARIATION  OF  DECREE  BY  CONSENT— Power 
of  High  Court  to  make  such  order  as  the 
Supreme  Court  could  have  made.] — See  Part- 
nership.    WiUon  v.  Cannichael    -        -    190 

YERDICT,  SPECIAL— Illegally  using— Precise 
words  of  Statute  not  followed — Offence  sub- 
stantially described— Crimes  Act  (N.8.W.),  (No. 
40  of  1900),  sees.  ISO,  131.]— ^e«  Criminal 
Law.     Lilliecrap  v.  The  King        -        -    681 

YESTED  NOT  CONTINGENT  INTEREST.]— Tenant 
for  life — Contingent  remainder — Assignability 
— Release  to  tenant  for  life — Releasee  not  to 
take  benellelally  but  as  trustee — Enlarge- 
ment of  estata  of  releasee — Forfeiture — ResU 
dnary  devisee.]— 5cc  Will.  Caraher  v. 
Lloyd 480 

WAGE,  MINIMUM- Fixing  rate  of  wage— Piece- 
wiirk — **  Employer,"  meaning  of— Operative 
— Factary  proprietor.]— 5ee  Factories.  Beatk, 
Schieas  de  Co,  v.  Martin  -        -  716 

WAGES,  Deduction  of,  during  sickness.]— ^ee 
Master  and  Servant.  Young  v.  Tockassit 
470 

WAIYER  OF  CONDITION  PRECEDENT— Separa- 
tion deed— Restraint  on  anticipation — Effect 
of  clause  on  revocability  of  contract — Equit- 
able plea  —  Accord  and  satisfliction.]  —  See 
Husband  and  Wife.  Paterson  v.  McNaghten 
615 

WARRANT,  ARREST  BY  CONSTABLE  WITHOUT, 
ON    SUSPICION    OF    FELONY    IN    FOREIGN 

C0L^*TRY.]—5e6  False  Imprisonment.  Brown 
V.  Lizars        - 837 

WHARFAGE  RATES  ON  GOODS— Taxing  Act- 
Exception  of  named  goods  —  Extension  of 
meaning  of  name—  ^*  Guano  ^ — Phosphatized 
rock— E^Jusdem  generis — Melbourne  Harbour 
Trust  Act  1890  (Vict.),  (No.  1119),  sec.  110, 
Seventh  Schedule.]- ^ee  Evidence.  Cuming 
Smith  ds  Co,  Ltd,  v.  Melbourne  Harbour  Trust 
Commissioners 735 

WHISTLE,  FAILURE  TO— Contributory  negli- 
gence— Functions  of  Judge  and  Jury — Duty  of 
defendant  where  plaintiff  guilty  of  contribu- 
tory negligence.] — See  Negligence.  Commis- 
sioner of  Railways  v,  Leahy  •        •        -      64 
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WIFE,  SAYINGS  OF,  OUT  OF  HOUSE-KEEPING 

ALLOWANCE— Deposit    in    Sarlngs    Bank— 

BetUement.]— ^ee  Insolvency.   Jack  v.  SmaU 

684 

WILL — ^Construction— Legacy— Annnltles— Pay- 
ment out  of  personal  estate — Charg^e  on  real 
estate — Gift  of  all  property  as  blended  fund 
to  trustees— Intention  of  testator.]— Where 
by  his  will  a  testator  expresses  the  intention 
that  his  real  and  personal  property  shall  form 
a  blended  mass  from  which  certain  legacies 
and  annuities  are  to  be  paid,  these  legacies 
and  annuities  are  charged  on  the  corpus  of  the 
real  estate,  and  in  such  a  case  the  rule  that  a 
legacy  is  primd  facie  payable  out  of  personalty 
has  no  application.  A  testator  gave  devised 
and  bequeathed  to  his  executors  and  trustees 
all  his  real  and  personal  estate  whatsoever 
upon  the  trusts  thereinafter  declared  of  and 
concerning  the  same,  that  is  to  say  upon  trust 
to  pay  his  debts,  &c.  He  then  gave  a  specific 
bequest  to  his  wife,  he  directed  his  executors 
and  trustees  to  pay  an  annuity  to  each  of 
three  children,  he  directed  his  executors  and 
trustees  to  set  aside  three  several  sums  and  to 
pay  the  income  arising  therefrom  to  three 
several  persons  for  each  of  their  lives  with  a 
gift  over  of  the  corpus,  then  followed  a  gift  of 
a  sum  of  money  to  his  solicitor.  The  will 
continued :  **  As  to  the  rest  and  residue  of 
the  income  of  my  trust  estate  after  making 
the  payments  hereinbefore  set  forth  I  direct 
my  executors  and  trustees  '*  to  pay  the  same 
to  my  wife  "  for  life  or  until  her  ra-marriage, 
**  and  from  and  after  her  death  or  marriage 
again  I  direct"  my  executors  and  trustees 
**  to  convert  the  whole  of  my  estate  whether 
real  or  personal  into  money  and  to  divide  the 
same  amongst  my  five  children."  He  also 
empowered  his  executors  and  trustees,  *'not- 
witnstanding  anything  hereinbefore  contained 
to  the  contrary  to  sell  any  of  his  real  estate 
and  invest  the  proceeds,  *'  and  pay  and  apply 
the  income  arising  therefrom  in  the  same 
manner  as  if  my  said  real  estate  had  not  been 
sold  as  hereinbefore  appearing."  Held,  that 
the  annuities  to  the  three  children  and  the 
three  several  sums  directed  to  be  set  aside 
were  charged  upon  the  corpus  of  the  real 
estate.  Judgment  of  Hodgeti «/.  on  this  point 
reversed.     Parkin  v.  James  {No.  2)        -    565 

——Tenant  for  life — Contingent  remainder— 
Assignability — Release  to  tenant  for  life— 
Releasee  not  to  take  beneficially  but  as 
trustee — Enlargement  of  estate  of  releasee — 
Forfeiture  —  Residuary  devisee  —  Interest 
vested  not  contingent.] — A  contingent  re- 
mainder may  be  released  by  deed  to  the 
tenant  for  life,  and  such  a  release  will  operate 
by  way  of  enlargement  of  the  latter's  estate, 
and  not  merely  by  way  of  extinguishment  of 
the  contingent  remainder.  An  instrument, 
which  is  capable  of  operating  as  a  release  of 


WILL— contintted. 

such  an  interest,  made  in  favour  of  a  person 
capable  of  accepting  it,  will  pass  the  legal 
estate  to  the  releasee  although  by  the  terms  of 
the  instrument  the  releasee  agrees  to  accept 
it,  not  for  his  own  benefit,  but  as  trnatee 
for  others.  Qucere,  whether,  independently 
of  statutory  enactments,  the  doctrine  that 
executory  and  contingent  interests  are  not 
assignable  to  a  stranger  except  by  fine  or  by 
a  contract  for  valuable  consideration  is  good 
law,  and  whether  such  interests  do  not  pasa 
by  an  instrument  capable  of  creating  estoppel, 
e.p.,  an  indenture.  A  testator  devised  certain 
lands  to  his  wife  for  life,  and,  after  her  death, 
to  his  two  sons  M.  and  J.  for  their  lives  aa 
tenants  in  common  in  equal  shares,  the  share 
of  either  son  dying  to  go  to  that  son's  children, 
who  being  sons  should  attain  the  aee  of 
twenty -one  years,  or  being  daughters  ahonld 
attain  that  age  or  marry,  and  in  default  of 
such  issue,  to  the  other  children  of  the  teS' 
tator  then  living.  Certain  other  lands  were 
devised  to  J.  for  life  with  limitations  in 
remainder  after  his  death  as  in  the  former 
devise.  The  residue  was  devised  to  M.,  J., 
and  another  upon  trust  to  sell,  and  to  hold 
the  proceeds  after  payment  of  certain  legacies 
and  expenses,  in  trust  for  M.  and  J.  in  equal 
shares.  There  was  a  proviso  that  {inter  alia) 
if  any  of  the  children  made  tenants  for  life 
should  alienate  or  attempt  to  alienate  their 
interest  or  interests  in  the  lands  so  devised 
the  interest  of  such  tenant  for  life  shonld  go 
as  on  his  or  her  death.  Before  the  widow's 
death  J.,  by  voluntary  post-nuptial  settle- 
ment, purported  **  to  grant  bargain  sell  alien 
and  release  "to  M.  as  trustee  in  fee  all  '*  the 
lands  and  property  of  whatsoever  nature  and 
kind  soever  absolutely  and  otherwise  ac' 
quired  "  by  him  under  the  will  and  all  hia 
**  estate  right  title  and  interest "  therein  to 
hold  to  such  uses  as  his  wife  E.,  ono  of  the 
appellants,  should  appoint,  and  in  default  of 
appointment  for  her  separate  use  for  life  with 
remainders  over.  After  the  death  of  the 
widow  of  the  testator,  and  of  M.,  who  died 
without  issue,  E.  exercised  her  power  of 
appointment  in  favour  of  the  other  appellant. 
J.  naving  become  bankrupt  six  years  after  the 
settlement,  all  his  interests  not  then  legally 
disposed  of  passed  to  the  respondent,  as  official 
assiffnee,  bat  the  validity  of  the  settlement 
itself  was  not  affected.  It  was  not  disputed 
on  the  appeal,  that  the  settlement  operated 
to  create  a  forfeiture  of  J.'s  life  estate  under 
the  will  or  that  upon  the  forfeiture  the  inter- 
mediate rents  and  profits  until  one  of  J. 'a 
children  attained  the  age  of  twenty-one  years, 
fell  into  residue.  Held,  that,  as  to  M.'s 
moiety  of  the  lands  devised  to  the  testator's 
wife,  J.,  at  the  date  of  the  settlement  had  a 
contingent  remainder  in  fee  as  tenant  in 
common  with  such  of  the  testator's  children 
as  should  survive  M.,  and  a  vested  remainder 
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as  residuary  devisee  in  joint  tenancy  in  the 
event  of  failure  of  an v  of  the  testator's  children 
to  survive  M.  :  That  J.'s  interest  in  M.'s 
moiety  was  effectually  released  by  the  settle- 
ment to  M.,  either  regarded  as  tenant  for  life 
in  lemainder  expectant  on  his  mother's  de- 
cease, or  as  joint  tenant  in  remainder  under 
the  residuary  devise  :  and — That  the  accretion 
or  enlargement  of  his  original  estate  which  M. 
thus  acquired  was  bound  in  his  hands  by  the 
trusts  of  the  settlement.  Doe,  d.  Calkin  v. 
Tomlinwiiy  2  M.  &  S.,  165,  and  In  re  Ellen- 
borough  ;  Toim-y  Late  v.  Burnt,,  (1903)  1  Ch. 
697,  distinguished.  Heid  further  that  J.'s  in- 
terest as  residuary  devisee  quo%d  the  property 
comprised  in  the  second  devise,  tnough  it 
depended  upou  certain  contingences  whether 
he  would  ever  take  anything  under  it,  was  not 
a  contingent,  but  a  vested  interest,  and  passed 
under  the  settlement.  Egerton  v.  Maasey,  3 
C.B.N.S.,  338,  followed.  Decisionof  Walhtr, 
J.,  (1905)  5  S.R.  (N.S.W.),  63;  21  N.S.W. 
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W.  N. ,  213,  reversed  on  these  points.    Caraher 
V.  Lloyd 483 

WINDING-UP,  SUIT  FOR— Stay  of  Common  Law 
aetion — Appeal— Question  of  fact — Power  of 
High  Court  to  make  such  order  as  the 
Supreme  Court  could  have  made— Yariatloii 
of  decree  by  consent.]  —  See  Partnership. 
Wilaon  v.  Carmichael      ....     I90 

WITNESS— Refusal  to  be  sworn— Reasonable  ex- 
cuse—  Royal  Commission  —  Limitations  on 
power  of  Executive  to  inquire  into  matters 
within  the  jurisdiction  of  the  Industrial 
Arbitration  Court — Royal  Commissioners  Evi- 
dence Act  (N.S.W.),  (No.  28  of  1901),  sees.  S, 
S.]—See  Royal  Commission.  Clough  v.  Leahy 
139 

WITNESSES— Qualifying  fees— Employment  of 
patent  agent — Meaning  of  '*  Costs  " — Rules  of 
Supreme  Court  1884  (Tict.),  Order  LXV.,  27 

{9).}— See  Patent.     Potter  y.  Dickenaon    668 
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